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EPISTOlA  BEDIC  ATORI  A.  ' 

Ce.jgrofc  Pnmhilx,  *trm*h*ctmn  Cljrfi.Amplrfi. 
&  Confultijftmi  Uiomim. 

Xpcrjenriirenim  omnium  ma- 
™  giftraxaomprdbatur ,  ilhimqui 
procellofo  accjue  irifido,fineb<> 
nigno  fyderis  afpedtu  fecom- 
.mittitmari,  Hlum ,  inquam,dc.  • 
bcre  undis  iudibruimac  ventis. 
Quapropter,quumnonimme- ; 
rito  fapicntumpleriquedixere, 
ihominumcaetum  Pelagum  elfc 
nonfidum  ,  •eumque  ingredi  illum  qui  fiimptibus 
rui  s  adh  ib  i  tum  laborem  typis  promulgaado  ,  ilucla» ; 
anti  mortalium  judicio  incautus  fcfifut  ,nc  hoc  ipfura 
operi  noftrocontmgatsraldetimentes  ,iubumbraau- 
raque  GENEROSIT.&  AMPUTUD:  Veftrarum,vela 
m  altuiii  intrepidepandcre ,  aequum  coiifialtumque  ef- 

feduxiinus,prorfusconfififubtiIiilimumhocGc6cela- 
bqratum  acutiffimi  Viri  Domini  ^mh.^achayyzd 
Treutlerum  aj>tu  comraunem  adverfantisin  vidiseven- 
tum,fyrtefquedifficiliscerifurae ,  fubtamflluftn&ge- 
nerofoPatrocinio  ,  curuifuccefluqueprofperohaud 
difficulterfupcraturum  3  Quafiduciairctinondubi- 
tamus,  quin  GENEROSIT.&AMPLITUD.  Veftr* 
lilud  untobenignioriparitcracgrariori  vultufint  ex- 
tcpturae,  quanto  idolimzelo,  mutuisftudiisveftris 

cx 


EPI  STOLA  DEDIC  ATOR1A. 

*x  parte  elaboratum  eft  ac  confeftum.    Hoc  fa&o 
.certiffimeeventuram  fperantes,  ut  benevolo  GENE- 
ROSIT.&AMPLITUD.  Vefttaramcomplexu  ,  O- 
pushocpracfensintertotprocellas >  turbinefqueinvi- 
dix&calumniarum,tranquillitatemoptimam ,  fum- 
'  niamquefecuritatemanchorabencjaiStafitnaclurum. 
-  Interim ,  ut  hanc qualemcunque  Dedicationem  aequi 
bonique  confulans.  DeusOpt.Max.  vosbonipublici 
veracque  juftitiae  ad  cujus  clavum  fedetis  adminiftra- 
tores  ,  ad  Statustotius  &  fubditorum  falutem  ac 
incrementum,fo(pitet  acconfervet/ficprecaturacvo- 
.  -  vet  : 

.  CENEROSIT.  tAMPLISS.D.T). 
VESTRA%VM. 

CliensDevotiffimus, 

MDREAS  KING1VS. 

Bitfapola. 
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DiSPVTATIO  I. 

DE  I VSTITI  A 

ET  IVRE 

Refpondente 

M .   A  N  D  R  H  A    LUDOVICO  ScHOPPERO 

OnoUbaccnfi  Franco. 
T  H  E  S  I  S  L 
L  i  t.  A. 


commtn  4  &j.ryz. 


US  illud  frimum  k  iubtn- 
d»  jotiofehxcootatiorc- 
peticurr&.j-/i/  C.oecre- 
(\c  hic  j>j  fpeciem  aceo- 
modaturnotatiotott  ge- 
oeri communis ,  quam  c- 
tiamuttalcm  proponuoc 
Curt  h  eoaitctur.  1 . Don .  1 . 
.i.Char.t.Vtrif.i.Ed 


Cui.in  not.ibid.Den.t.cemm.id  zr  t.etmm.t. 

Eltganttr Cuiac im JDicitur  apud  Ctilium IfC 
c.  f.  Liberalitasconftanriapcrpetuxbcnigtu- 
tatisi  Vbi  rtiquebenig»itasnonhabet  locum 
fubie&i.Imitaborre&ius,fidicam,conftantia 
pcrpctuxrecritudinisautxqualitatis.-quoda- 
liashxcdefcriptiocoftantiapetpetux  rolaa- 
tatis  fic  communis  omaibus  virrutibus. 
Exquibut  apfartt,nec  r»/«r.]confequcocis  ra- 


eanocacioparctm  Grammatica,uodcapudFe*  tioncm  oou  rideo,  quialicct  cxplicato  tropo; 

ftum.Iura  Iufla,ci.iJodaatiquisliteraR.nonin  dicas  cflc  voluotacis  perpecuum  Sc  conftaoti 

ufu.  partiraareipfa,  quodcivcsfecuudumius  habitum,  eademobieclio  maoct,  ejufinodi 

vivcrc  luhcotur  .  &  princcps  vtrtus  legis  eft  habitushomincm  non  efle  capacctn :  quam 

impcrarc*r^MWj  l.jJt  ltgtb.it  quo  d.th.j.ltt.C.  ncc  evitare  poflis.oifi  verbisilhspinguius  ac- 

Cxrcrumcumtradatur  F.tymologiaiuris.non  ceptis  cum  Ethtmie s  de princ  iur.s.  «cinrclli- 

beneucdifl*.  adducicurAlciat.  apudqucmta  gatur cooftaos juxta  conditioaemhumaoaro, 

mcatotoparadox.opereoihiUale.  io  quantumcftpoflibile  Btrtol  tnl.lujiitiah.t. 

£itB.  jing.loh.Fab,?ert.inprineip.l,h.t.quAmcemm*- 

N« tnimq»ifatit iuftt  ]  reft  ius ,  iufta :  quia  ntm e(fe  txpUcattontmDd.  Imfmmd.l. infin. itflit 

iuftcageicPhitofophtsnotata&iOQcmexha-  tjl  Ncquecaroco,  fi  ptoprieaccipias vitiofa  c- 

bitu  reldifpofitione  flueotcra.  ntdcfiottio,  quxrcmqualiscfleoria  fua  eft, 

t«r  mttonommmfubittli.  jergoluftitixfubie-  non  ad  condttionem  fubiecli,  dcfcnbit.quod 

aumeticvoluocas.&ica  AriUotcles  j.  Bth.a-  famtliarcfuiffe  AnftoteIi,ootatFi»»i-j.j.</.yi. 

pudqaemctiam  oihil ejufmodi,  noorcclc  ad-  lic  1 4  qaomodoab  Ariftoccl.fel  citas.a Plato- 

Tocatut,  ex  cujas  fencentia  omnes  virtutes  oc  Rtlpubl  aXcDOphoo.princeps,aCicctoae 

moralcsinparteanimxappctentc.Stoicorum  oiaror.abOnofiud  DuxaCaftilion.  &  Tor- 

illa  pethibeturopioto.  itcmque  Tbotnx  &  a-  tjuato  Tafloic  alijs  politicis  aulicus  &  legatut 

iiorum  tcftc  Pical.gr. ^..Phtl.Moral.e.ix.Arijioit-  dcfcnbuniur,  &  a  Scoicis  vtr  boous &  lapieos, 

Bf.Etb  u  lulciuadcfcribituibabicus,  fccuo-  qucmipfcbcnecavix  tco  anoisucphxoicem 

daaiqucmhomiocsvoluBC&agunciufta-ex  femelappareieait.  EcfioullaTirtusfoia,  fcd 

Jiuoeam  io  voluararecaoquamin  fubiedo  ef-  ubi  uoain  pcrfeclo  fc.gradu ,  ibiomnes ,  qux 

e.roiflimcconfcquicur.&fortaiTelCtijufti-  coocordaos  Ihtlofopoorumfenrcnciacft,  rix 

ciam,  quafiinaQuaurprope  a&um  defioire  unquam  vctus vitcucisaiicuiushabitosiB  rib- 

voluerunr,  quiahabirusmovcc  Tolootatem,  mioceric.  Scilicec  ,  ut  Cicero  alibi  loquicur, 

f.f.d.frt9«.s  foJl  vytfemb.infnrM.bie,  Bonrivuuicua.peifeflis&benenobiItuma- 
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t  DISPVTATIO  l 

gitur.fi  initia  vittuturahabeamus.  Secundum  cit.xquitatisartcfupplcndx.-  quiddicaqax- 

quxdiltinctioiotctconctetum&  abftraclum  ftioocs  jurismctc  civilis,  opiniontbnsintcr- 

imptobaodaoon  clt,  quxetiam  placet  BmU.  in  prctum  ita  uttinquc  agitatas.ut  ipfisaqua  hx- 

Uujuti*hjfrtpottUMr:frrtftr$MraPort  *dprm-  reat?  alibi  vidcas  dcctfionem  imperatoriara 

cif  rib.t.quodfitioconltansnooiatiooe  efleo-  requiri ,  altbi  cpinionem  ceromuoem  cootra 

tulicaiisiuflitix,fedpraviconteoti,quod  cft  communemadduci  Hicnifi  confcieotia  alio 

bomo,  aquano  videturabire  ahaintcr  effen-  vocet  iudicem,  cafumptoamico  quxrcmas, 

tiam  &  cKiftcntiam  .*  eteuimadductam  a Tr.  &  in  quxftiene  adco inceni iutis ,  vtproami- 

intcr  babitum  &  actum  ooo  fatis capio,  oeque  coiudicetur  pcrmutemus.*  cum  Philofopht  e- 

recle  viitutcmmabltracto  confidcratam ,  10  ttam  amtci  caufa  dc  via  dcclioaodum  perroi- 

babirudicicxiftimo.  Illioecrefutacionedig  fcrint.vtcfl  apud  GtU  i.ntff  * .  Ncquc  hic  fta- 

ni.  quifequutiprimamopinioncmgl.  iotclli-  tuimustalemirfpecluro  perfooarum,  qui  ira- 

fuot  dcfioinjoltitiam  divioam  ,  quae  utiquc  pcdiat  adminiltrationcm  &  executionem  m- 

oisICti  aut  lutifprudentixnon  cft:  aquoin  ftitix  quoperrinec  /.  if.inf.  cttmlfta  mdTrt- 

difcipliots  practicis  imtiumfumi  folet,&  fua-  ttll  neque  lalcm  qui  defle&aca  iuftitia,  qua- 

visratio  Hottom.quod  lullitia  Romanis,cuI-  lcm iutelligit  TcfYcum  .qui  taies  cafusappel- 

tapto  Dearquafi  vcro  Dea  pofsit  dici  volucas.  lat  pro  Uiabolo. 

£xWtf«/''*.jMalabxccollcltioeft:  iudi-  Vidtgrmvittr.}  Teffauruslococitato  Talde 

«isatbiriioiclinquendumnoneft,  &c.  quia  paucis  vetbis&  teiuac  hacdc  ic  difletit  •*  fcd 

jufticiacftconftans&  pcrpctua  voluntas.  Mc-  dc  luJicibus  liccntiam  iudicaodi  ut  vclint, 

braiotet  feooocobxreot,  luftus,  videlicet  rccte ncgat.cx eaautcm  oullos  cafo« pro  arni- 

qniaineotali*  habiruseft.fcmperconftanrcr  co  cllemaleinfert:  &  ipfeTr.  iof  I  t.  ubiius 

cxcoagcc  :  fed ncc  cujufvis  civis,  &  om  inccrtom  cft,  ad  compofitioncm pattes  vult 

aes  tamen  juftitiam  colere  dcbent  ,  of  compclli  i  vbi  fi  iudicandum  fit  tudtci ,  falva 

ficiam  io  judicando  occupacut  .•  quineum  confcicntiaaltcrutramepioiooemfcquipotc- 

q ui in Republic.  qualesplctxque  fuot ,  vul-  ric.  Ibid.quodThcflaur.TnbonianumobLL. 

gari,  inquaLL  nooad  veiam  )uftitix  norma  fxptus&  fottc  iu  grariam  privatoium  muta- 

rmnci &  f.-mpci  foimarx.  &  in quanon  idirri  ta^rcprrhendit, aTr.malc huc aciGmndarur. 

vii  boous  &  civisbonus.ilbm  iccl  itudtnisto  Ali.is  oon  de  nibilotft  ifla  criminatio  ,  & 

ftantiam  fivc  voluotatis  conitiotcm  tcclitu-  dcfultona  ifta  levitat  io  fubiode  figcodis  & 

diaem  .  aliquancum  obliquare.  6c  ad  ftacuin  rcfigcndisLL.noaprobaodaClicechoc  piava 

R.eipabl.accommodafe.occiarocum  mutatis  iudicio  laudi  Tnboniani ,  td  tribua:  Proco- 

LL.ipfummutauoooitet ,  quia  vidocec  Ari-  ptus,  quod  iu  id  totusiotcotusfuertt  ,  &  hoc 

JlMtL7.ptl.11  aliaeft  juftitiaconfidciataabfo-  uoumegcnt,  ut  qaotidienovas  LL.  pioroul- 

lute.alia.ad  ftatumcivitatis:io  quo  veraratio  garet)(ed  damnanda  eft.quod  nihilmagislc- 

cft.obquam  iudicemoportcatfcqui,quod ju-  gumautoruatcma  quafola  earumvis  depen- 

redccifumcft,  cumetiamccltcSociatcapud  dct,  convcllat.  quam ctcbta mutatio:  qui  lo- 

Xcnoph.  idiuftumhabeodum  fit  .quod  mci-  cus  commuoisa  Polittcis  tta&atui:  Accrbius 

vitatcLL  faociiumelt.  dc  1  nbon  Sutdas.  quod  cotruptusprccio  le- 

Vtlptr  Mrfvmtat*  ]  Malr  hxc  duo  copulao-  gcsin  dicm  fanxeiit .  ptout  cuiulquc  cxcgeiit 

cur.malcucticvueeadcmautlioiicastiibuicur,  ncccGitas:  &incomoibum  avaiitix  nocat 

quou  dccifum  iotcrmints,  &  quod  argumcn-  Piocop.lib.d.tcb.pcrf.quem  taracn  obumbia- 

tandoelicitui:quiaiohocfuoqmfqucjudicio  tum fuiffc ait  rj  n.  p/fc  : ,  *  tw  «ai.riaf. 

plurimumttibuit,  &  habcat  aliquis  pro  de-  VtrMmtftnoHnifim*m.]Cvimizsi\iA\ctx*vim 

m6ftratione,quodaltetinect.*-;/9-firpro-  vcritatc  accipiatui  ,  fit  ut  aliquando  contra 

batio  :  &xquilibriuiftud  rationu  vtrinq; re-  idipluin,quodiorcbusipfisvcrum  eft,  aliud 

&epetpciidete,adhuc  longcfucru  difhctlius.  dircrfum cxiltat  vcrum  iudiciale.-  quoroodo 

At  prttndt  Titiii}  Nullabic  ctiam confequcn-  vcrum  dicitut ,  quodiniudicioiutctcceptit 

tia-  qauomocscafusfub  iftaduocapita  prx-  modisiudiciprobaturtquod  non  difcordarab 

tniffarcvocarinoopoffunt  muhaaibicrio  ju-  eo,  quod  Lege  Dcunorc  duotum  vel  ttium 

diuscommitteada ,  malta  in  quibus  1  cx  dcfi-  dcbct  ftatc  omoc  vcrum ,  dc  quo  plutibus  dif> 

puc 
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DE  IVSTITI  A  ET  IVRE.  s  ; 

pur.jt  Aniudez  fccandumconCanactaiudi-  ICtuseft:  licetfortccpudpopulum  aliquem 

carcdcbeat.  oHicium  lCti  anguftioubus  iinibus  circum- 

U*  frtuftMm  rtfftclti  eutj.ltm  tltie.lt.   ]  HoC  fcnbatUr. 

priorilongefalfius,  quod  hoctanrum  verum  Pnraatuiidcx difputatione  Platonis, j.  c*. 

ln  mftofivc  jurcprimo,  noainiurc  pofitivo,  Rcpublubiait,  quodncccflitas  mtroduzcric 

quod  ccfte  Artflot  f.  Krhic.ci  (c  lultum  non  t: : ft ,  l a r  1 1  p r udent lam  :  quiacum  LL  &  btcvicate 

idconequeapudomnesi  nequcapud eofdcm  fua  &  generalicciomnescafus  ,  partimob  ig- 

fempcr  iu(tum:qum  ampliasubi  de  iurcquod  norantum  Lcgislaroris ,  &  faclorum  ,  quam 

cx  circumftant.js  variatur ,  aut  non  decifum  yarictasciicumftantiaium  parir  ,  infinitum, 

opinionibusintcrpretum  agiratur,  quo  qui-  comprehendcrcnon  poflint  ,  lCto  opus  eft, 

d£  hxc  difputario  Tr.  pernocre  videtur.cod.  <jui  defccftum  ; i tum  pcr  interprctationcm Lc- 

tempotc  idemjuftum  Sc  injuftu  vidcri  potcft.  gumomnium  &  juris  ad  facla  fingulatia  ap- 

Sieut  vtrw»  ttx  &  ittftum.]  Liquet ex didtis  phcationemfuppleat.  Aiiitotelesnosnonop- 

&  perfeconftar,longe  maiorcm  veiifimplici-  pugnac ,  qui  mftitiam  itanondcfinit ,  eamia 

tarcm&  ccrtitudincmcfle,  coquehanc  veri  gcnercacccpcamuniverfalemAcpatticularem 

&  mfti  comparatiooem  non  tecte  fc,habeie.  diftnbuit ;  quomodo  &  in  genere  dcfinita  hic 

Exhiserhuturfjlfum  eflc,  quod  Tr.  taa-  dici  poreftjuftiria.  Quodinrctpp.  omnesE- 

tum  refpcctu  noftri  &  pcr  accidcas  }as  incer-  chic.adducicaudaciuicule  facit  lc  icctori  im  • 

tumeflcait.  Ipfius  quidem  »bid.  improban-  ponit  i  Et  noscum  ea  pubitcc  interprctare- 

dumconfitium,  vtin  re dubiatcs  dividatur,  mur.aliquam multos.plusminus vigmti ,  ia- 

autpacccstranfigere  compellantur.  Tentare  fpcximus,  &  omoesilli  dcfugiuntauthorita» 

hocdcbetiudcx.compJletcnondebet:  &  ic  rcm  .  Philip.tanrum  iftudaffitmat  .  tatioue 

dividctctortafsisfir  atbitri ,  numquam  iudi-  fcdidconfirmatnulla. 

cis  .cutuscft,  accirateinremtnquircrc  ,  3c  L  l  T.  D. 

prout  t chgio  ipfi  fuggetitipionuociarc  A 79  de  Derivationem  iftam nihil  moror, necauro- 

«d  Textusallegacinihil  probanr.  Znftnl  l.  rcs  a|iegat0s  1  (  mtct  quos  falfo  citarut  Au- 

§.txhitd.V.  O  dccafu  hng.ilat.  compellendi  guit. )  videturmihi  illa  allufio  efle,  Ius  di- 

loquuur.  «c  divifioot -mm qu.xftionc  pollcf-  a«»if«ftiti*iq«»niir«ipfjc«ofiimaftqwidj 

fionis,  nechoctamcnlatis  benc  .  admittu.  iusfir  arsxqu,  &  boni=  quialuftitiapofita  eft 

Cuiac.nondedvidcndatcfedmed.afcntcn-  jo  prxftationeaiqai&bon.,ideoIurifprudeo- 

tiacligendatradtat.  Menooh.  &  Thcflaur.va.  cia TC, ,pfum  ,us>  ,.uodad  xquumbonum  col- 

nasopinioncsrcfcrunt.ipficonfilium  Tr.nec  Jimjt>i  |u(titiaeflc videntut:& igitnt iftud & 

probanr.ncc  hic  fccundum  illud  tudicarum  ad  j„s<k  artcmjuW*  refcrri  poteft:  qux  fen- 

eflcactcftacut  tenriaeftDonclIi  male  impiobata  a  1  r.  sdd* 

Lit.C.  Cfttrend  1  vtrtftm  Et ergopoflit vidcri non fa- 

ApudPlat  t.  dcRepubl.lixctaotumnuda  tisa4t  n.rotemlCti  earatio.  quodjusfluxcrit 

dcfctiptio  luftitix  cxftat  ,  roi?n\out*«.  ct  f.,uCibusjuft.t.x.  Ula  ptobatio,  jus  fumi, 

ixdtta  l««Mot.«/.  Eam  dcfcripcionem  &  a-  pto  jurisartcabappcllationc  ftudioibrum  ju- 

deoetiamICti& laftin.  contra.Tr.  aurumo  fis.nuilaeft  ••  quianihiloeccfleeftitaibi  ver- 

eflciuftitixuniverfalis,  cui  ctiam  foli  adx-  bumjurisezplicari. tc  nullaconfirmatio,  quia 

quata  eft  difTcrencia : quod oportet  fuum  cui -  fumantur pro  Iurifperitis  •,  quoniam oullaalia 

quctribaere,  fecundumomnes  LL.  &  omncs  in  l.i'.,quamin  ili.sluris fignificario  Iurisftu- 

vircuccs,  quasfubfecomprchcnditiftaiufti-  diok>s,<iuldem  pentos  fuifle  prxterA  dtof, 

tia  ,  hocfaltcm  a  virtute  in  gencre  diuerfa,  a(f  dtcetttinm  t  9  f  4  dt pacn  L  4  dttxtr  eognit. 

qaodinrclationeadaliosfpecxatut:  quam  c-  itttronJn  Stron  c-}i  GtUi-it-e.it.  Sedeofdem 

tiamICti&  iarifitrudenrixflncm  efle  probat  criamlCcos  vel  antcccflbrcs  habirusfaifle  no 

N'-6s.ncc  mmuslatc  patct  officium  ICti ,  in-  dixerim.quxfortenominaijsptopria,  quifa- 

cerprcrando .  &adcafusiingulares  appiican-  cultatemrefpoodendia  priocipe  accepcrunr, 

do,  qoamLegislatorisfaociendoLcgcs.'  Er-  iuxca/.x  §.A7.d  O.L  nitiforrafle  ficutPhilo- 

ranrquiiftud  inrra  canccllos  forenfiam  cau-  fophi.modcftix  caufaitafcfcappcllitaflc  quis 

(arum  coocluduut :  aliud  advocaras ,  ahud  fufpicctur, 

A  t  THESIS 


Digitfeed  by  Google 


DISPUTATIO  f. 


H  E  S  I  S 
L  f  t.  A. 


II. 


EO/jtte frnfuiut accuratt .  ]  Atquia  .quoddif- 
fctcotia  adjeifta  oftendtt  .  jurifptudcntia 
hic non dcfinirur, ut  mcthodicc rradirur.  fcd 
nr  habitus  piacticus  ,  quo  fcnfu  non  ar<  fcd 
prudentiadiccnda  cft ;  quod  ipfurr.  in  a!!eg  i- 
t:-,annr:idvrtritTr  inhocfallus-.cuorlfcpms 
iradcfiniri '.•xiftmiarc  videtur.  Rriftnis  Cha- 
rond.  itVtrtfh». » quod tit  doilrina  bcnc  &  ap- 
pofitc  ad  fjcVimdc  jtuercfpondendi.  1'lanc  cx 
duabusrcbus  quibusprudenrtajuris  cornine- 
tur, cognitionc lcgum ,  &  ficulratcquadam, 
ctiatn  ubi  jusdcficicde  factorcfpondcndi.po- 
ftcriorhxcpaisdignior&difficilior.cxcaque 
maoisxftimandus  cftlCrus,  ttfteOw/.  d. 
nn '  iur  17.  cui  cftdifciplinaquxdam  boni  & 
xqui  rc£u!isconc!ufa.  Pofsir&  dici  prudcn- 
tia.perrcmediaccttapctfoais  fupcr  rcbus  ju- 
ftitiam  adminiltrandi. 

Afint  frincipaliori  ]Obfcuriorahxe,  (7  ira 
explicesrcdte  fc  habcbuot.quod  hxc  difcipli- 
naprudcntiapotiuSjobcomtnunem  curn  i.  fa 
fincm.quamats  firappcllanda.fcd  tamcn  r;o  1 
rcAedicitutfinisprincipaIior,quiaau!lomo 
do  &nullumfinemcumartecomiTiuoem  ha- 
bct:  &  accuratiosloqucndo  diftincrio  pru- 
dentix  &  arris  ab  obicclo  pcrcnda  eft,  per 
iradita  ab  Arilt  <5.  Eth  4  f  &  i 

Uonfimutita  Phihfphiahoe  tfi  ,  &c.  ]  Ob- 
fcurum  &  hoc,iuc£th:ca:ihiIofophiafi  r>'!?a- 
tadiccnda  vidctur.&  de ».o  nihilapud  Atillo- 
telcm a.  Etb. ItaiuvabisTrt  utlcrum.  (1  cx  co- 
rumfcDtentialocutumdicas.qui  Ethicam  no 
partcmcontradiftinctampoliticx .  fcd  com- 
rnooemfaciant,  politicam  (pcciakm  ,  qur 
prartcpta  gcncralia  accorr.modat  ad  focieta- 
temcivilcm,  4t  iraadhypochrfi!idcducat  lu- 
xifptudentia  ,  Cxrcrumiraopponrtui  F.tlii- 
<x ,  quodprxcepra  ninia  longe  minus  cfrlca- 
cixhabenr ,  q\iarw  pixmra  &  poinaad  fjcien- 
io^bonostclicipfo^r.^/.  9  Eth.  ult  Vidcri 
tc  foiiit  inl.uitiuji  £/«r.Ph;lofophiapra<5ti- 
caoppofitacontemplarivx,  quam  &  Rcip-& 
adfbrmaodos  motcs  inutrlem  non  attigiflc 
Socratc  tcftis cftXcoonh  cuiusadcoftudia cx 
eodida  wtfirT*  Atift  S  pdit.z.&c  ibi  Vicro- 
rius  acfcil.hoctcfpectultnifptud.diccturPhi- 
Iofopbia  n 00  (imulata. 

Quxftiodepire  in  aitem  redigcndo  flm- 
ykxaaacft.-  Equidcm  quatcuus  furoicut  pro 


facultate cxarquorcfpondcodi ,  artis  formam 
non  rcc4pcrccoi.Qar:co.^uem.ilc  Tr-addtictr 
l.\  h  r.abidiciturars xqui  &boni.  Et  int:t  lu- 
lilprudrntiam  jbfolute  &  ad  abquam  Rcm- 
public.  confidctatam  ,  fucrir  ditrini;urndum. 
Bodini  &  altorum  ,  qui  TusRom.inattis  rot- 
mamtcdigi  poflc  ncpant.oppidoquam  frivo- 
Ix  fuat tatiODCt.  nobisfurTecciit  vel  aaronras 
Crr  t.  dt  Orat.  qucm  etiam  hbcllumdc  Iurc 
civ.  inarrcni  redigcndo  fcripfilfc  ttadit  Gtd. 
i.w^.ta.Cxremni  omncmformam  methodo 
Tribon  cum  Tr  ncgarc  nolim ;  &  contracun- 
dcm.  otcuuquc  ex  altorum  mcthodicis  operi- 
bus  uoum  opusconltiruatur ,  non  tamenob  idi 
Jurilptudenriamprxfeirim  adR?  mpubl.&fo- 
rum  nofbum  rcctcfcbabituram.  &illud  vo- 
ttt  &  con(Iliu:i  Tr.  ut  exotunibus  methodicis 
fcriptiSi&c.vanucxiftimo.i/.f/Mi»  Aib.Gtnt.x, 
leSf.ii.  Mercer.  1  .cfin.  1« Qhar.i .veri/im.i.Et6f. 
ult .d.princif  \ut  ftnult  ty  ult.Fnb.ia  prxfat.ad 
RationaliaSd  lurifpru.  Papin.  cuitts  illud  ta- 
mcn  apcitc falfum.quod  lurifpru.  noftra  forte 
tam  ccrtahabct  ptincipiaquam  maihtmaticx, 
quiaqualiaobtcclaraliafunt  priucipia-  &  vc- 
re  Artft.i.  Ech  dc  obicdo  difciplinarumpra> 
dicaturo  1  rd.  x«>  d^rd  dtyaDi  ?roM4tflx*» 

Lit.  B. 

Mult*  Mquanontjfcnr,t<rt.]Eig0  cx  fentrntia 
Tr.acccdlonc  bomquicquid  lepibusfancitur» 
fict  xquum.  Quod  magiscftut  falfum  (it,  et« 
]an>politice,quofc.fenfubonamcft,quicquid 
Rripiibl.vtilccft.idautemomne  xquumnon 
cft  quodprxteialia  odcnditur  ipfo  cxcmplo 
ofucapionis,  quxbonopublicodcfcn(a/.'.ir 
ufucap.  aliquid  iniquiratis  prxfertimad  iuris 
vctcnsrarioncmhabct/fr^Kw/r  l.d.  ufucaf.  I. 
ttn.infr.C.dt  ufutap.trantf.  &  fec  I  u  f a  c  ircum  fta- 
ria  boui  ptiblici  uf^capionis  ius  dcfcndi  noa 
poifit.quod  reclc  docct  Molina  trarf.t.  dtiufi. 
eytttr  Jiffttt  .\.c\\\x  cttam  fententianon  omne 
b->num  cflc  xquum  cft  gl.fr  Dd.inl.t.h.t.  Taul. 
d.Caflrtinl  placvit.C.d.iud. 

Efitutemtqtittas.]  Sive  xquitatem  famas 
prohabitu,lTvcpto  fuppletionc  luris  fcripfi. 
fivcproipfoxquo.noorecti  dicirurpioportio 
duoram  rclplurium  licctxquumficut  iuftum 
poflirdici  coaffftcre  in  quadam  proportione. 

Cuifummumiut  )  Cam  fummum  &  ftticlurrt 
iuspto  ijfdcm  f ccrpiat $  admitri  non  poccftr 
(bidui&iuslcgibiiscxprcllum.  fammamcfle 
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sVrnrumK&nacrationcfaltem  pugiwe  dici- 
tnr  arquiras  cum  iure  ftrjcto,quacci]ut  hoc  (ig- 
nificat  rigtdam  oblervantiam  &captationcm 
vcrboTam.cum  neglectis  circomltantirs  ius 
onivcrfalc  fa<ftofin^utari  applicatur  ,  &  ira 
meosIegisIatOTis  circumvcoitor.  de  quo  boae 
Con.tctmm. i t.w./  Ethtm.e.dtprin. iur.ult. 

Ineotamtnmnle  ]Hxc  diftinctio  non  qui- 
derorecreapplicaturad  t.i.C.dtiudtt.  fedalt- 
astolcraiipoteft.&ad  tationcm  noftri  iutis. 
cuiusprxcipuam  pnttero  faciunt  tcfponfa  & 
intetprctationes  ICtorum,  quibus  palfimio 
orexquitas,&  alias  fubgeneraliappcllanonc 
iurisxquitatcm  contiocii,a'iquotlociiin  Sui- 
pit  io  fuo  probatFrcheras.  Eft  plane  fpeciali  (ig- 
DificatuxquTtasfnppletioiuris  fcripti.in  calu 
quodcfieit Lcx.Ariftot. f.Etb.  10.  dt  aut  ettam 
plura0fud.Bud.inl.t  b  t. 

Quxftioan  xquitasrigori  iurisprxfercnda 
nonad  Impcracoremaut  ICtum,  nifi  quate- 
nushicaiudiccconfulirur:fed  iodicem  perti- 
netrin  quacxpedicndaTr.pauIoobfcuriuslo. 
qui  vidctur.  Samma  hxceft,  quodautrigor  in 
cafofingularicxprciTuscft  &  folius  pnncipis 
eft  rigorem  micigar e  l.x.C.dtltgib.  ficot  hic  ct- 
iam  adeundus  ubi  verbis  legis  ambiguis  nefci- 
tur,an cafus  comprehendator Conan.x.ctmm. 
n.Fach.t.  eontr.3.  quem  malc  alirer  feotire 
Tr.  ait.'  &  icarigorcmI.it.  qui&aquibus, 
&c.intprobarunc  hnpp.inl.ji.C.  dt  mdult.  ne- 
que  enim  Iicec  fequt  prxtenfam  capitis  fui  ar- 
quitatemcontraLL  urC«j?r.  inl.g.  C.  deiud. 
aut  rigorgcneraIiscft,&  abeoiudicireccdcte 
licec  obcircumftantiasqux  variant  cafum,  & 
efficiuntutislegegeneraliomifrus  videatur, 
ob condirionem legis,qox gcneraliter  fcrrnr 
Uix.d  LL. aut  Irgislatoris.quicafus  omnesco- 
prcheadetc  vclnon  poruit,  vclnoluit.  C«».t. 
comm  it.a  vidithocexan(iqmsQu.^wi/»/  %. 
C.d  i  J.  h  n^or  fit  cafnsL.fctipcus.omnino  fer- 
vand  jmait.fedubirigor  iuris  eft  fcriptusin 
aliquibustcrminis,  &dubitatur  dcquibuf- 
damrerminis,qti  nonomninoilmilesfunt  *- 
qiiita»nonfcriprafcrvabitar;  necaliud  fentit 
P^/.,/fr.';/r.«?;/.i.C.rtVLL.«/quando.iiiquit, 
cafus  non  rcperiturTpecialicer  decifus ,  dcbec 
&porcftiudcxiudicaicfecundurnxqaitatetn. 

lufittu  tquttmtts,  quitfi  dictt,  <jrr .  ]  Vitiofa  hxc 
cxplicatio,q>&divcrfaabxqaitatc  xqualitas, 
neq;  omnc  iusfcriptumfammum,&il]o<Leva« 
dcrcm  iasfatruniim  iucextr»  fcopumcit.  N<? 


videtar  valde  labotandum  de  illts  vcrbis.qno- 
rum aliasfiinplex  hic  fcnfus,  noncllcvtiam 
iuftitiam.qux  corticcm  rigidum  verborum  fe- 
qoatur.nectcmpcrctutxquirare :  qcin  &  ipfa 
xquitasmftitiaquxdam  eh,jSriji.j.Etb. 10.  & 
proxquitateeamfami,&  ftrictoiuri  opponi 
norat  Frti.tr. in fuo  Sttlfttio:  vcleo  refpexcruor 
imperatoresme  xquitas  fir cerebrina,  fedfcri- 
ptoiutc  informata  Freher  d.tr*ilxx  ipfo  Iegum 
tontedcductaM^ii/tfc*/ 6>.cm  prodilT.  allc- 
gato  iniuriamfacitTr. 

Lit.  C. 

Et  ptr  oppofnAt>bte{t*:\  Pccicio  hxc  videtur 
principijqttod  hoc  ipfum  quxrirur,quomodo 
rcs  divinx  &  Itumanx fiot  lurifprudentix  ob- 
icctum.Santquinotati  putaotiusptivatum  & 
publicum.cuiusparsiusfacrotum.  cuiusolira 
periti  lCti  Cic.3  d.ormt.Gtll.  10.  n0il.Att.1o.  de 
quo latifl.Petr.F0b.deiujl.fr  iurt.Dici  poteft  res 
omncs e(Te obiectum,fcd  modo fpeciali  confi- 
derandi,quatenusfuperijs  ius  &  iuftitiaadmi- 
niftratar,quod innuunt  vetba fcqq  iufti  &  in- 
ioftifcicntia,quxvidetur  fenrcntia  Baronis 
hic.falfoaTr.allegari.  quomodo  etiamaliat 
difciplinx.quxcommune  obicctum  habent, 
modo confideraodi diftinguuntur.  Suavis  hrc 
cft  F^b.quiiniurifp.  P0p.prin.3.iU  1.  h inc  ad  ius 
Pontificiaminfert,  &hxreticnm  bonumJC. 
tum  cffcncgat. 

THESIS  III. 
Lit.  A. 

t VriiiUtUifvtartis.}Hi\iA(c\o  anifta  ptxce- 
'ptarecte  iurifprudentix  adfctibantur,  Sc 
n6  potius  iuri  proprie  fumpto,&  qnod  fcmper 
bonum  &xquumeft,notiooesvidelicetqux- 
dam  communcs.omnibusinfitx- 

KeyutfUtr0'ntqut p^uciorm.  ]  Nimrrum  in- 
gcniofiscommentisnihilnondcfcndi  poreft: 
niihiautoresallcgati&ptxtereos  F.htm  dprin, 
iur.  j.c.^.Afwrrr.a.e/rw./.fupcrftitinfihacinic 
vidcntur.pofsit  veritatis  &  pictatiscultusalio 
prxccptocontineti,pofsint  &  iftatriainvicem 
unum fub  atteroc5tineri,&duo poftci iora  fub 
primo,quoderiamfolamc]Tciiriam  &  dcfioi- 
tioncm  Inftitix  abfolvic  :  fccundum  qus.  Sc 
plura&paucioraquiftacucrtt  ,  forrafsis  nou 
ertaverit- 

Eumqwvtlipfum.]  Cum  Politica  &  I  m  f- 
prudentianonhoniinemprivarim.  fcd  inre 
publica cumalijs  vivcnrem  diriganr  &  infor- 
mcnt,hacexp  licationc  ftante  hoc  prxccptwa 
A  }  sd 


< 
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f  DISPVTATIO  L 

alTurifpradenttam  non  pcrtinebit,  quxfere  forta&f rcfpicit  Tr.dumidsrquivocctantutti 

Don  flc  Conan  fcntcotucft,  autpotius  bxc  vctumciTcait- 

explicatiofalfaericvelidco.quodcuraTr  om-  CtnfijltmtnpittMt  ]  Quam  quifquc  Deopri- 

niarcfcrac  ad  agcorcra,  politice  non  oilicum  vatimdrbet.caadtuspublicumnoopcitinec; 

alijsageredicimur:cz  quo  io  vitium  inctdtt»  Potrocumhtctraclcturdceo  mrc  publico, 

qaodczplicacdeomicccndo.quiaiohocactio  quodadlCtum  fpeclat  fanctioncs  de  pictate 

noneft:  ergonra  minus  czplicacio  vitiofa  &  cultu  Det.ad  tltudlus  non  reclc  vidcotur 

Vult.quod  primum  percincat  ad  homincm,  rcfcrri.cum  carum  rractaroncm  <V  rxplicatio- 

qaab.-»mo,altcta,quacivis.quiataoiumpoftc-  nem  Thcologi  libikcriintproprum  :  eoque 

rtoi  coalidcractoclt ;  olirtci  dc  ICti.  Oon  bona clt  topulatio lutisquod  ftatum  Imp. 

L  i  T.     U.  Germatncicooccrnit- Plauc  fccundam  tabu-  * 

Et  Ttftruntur*utudfubUc*m  ]  Infubtile  vt>  lam  Dccalogitectc  libi  vindtcarc  ICtos  pto- 

dctur.czdtvcrfatclattonc  cztrucrc  divifio-  bat  Alb.Gtnt.i  d  nufte/. 

ocmiftauaturisivclquiahxc  abobtccto  fum-  L  t  T.  C. 

taeft.velpotius.quucum  ipfc  Tr.adoffictum  sibil  utittnifiquoiktntjtum  ]  Hxc  fenrencia 

iurisiftareferat.nooadpublicurn,  fedad  pn-  ita  ftmplicitct ptobata  veranoo  clt.f.-d  funt  hs 

vatum  ius  hxcpcrtioebunc.  nonoocs  vctc  dittinclx,boneltura,  ucilc.  iu- 

Adtoque  necnuuralt  1  Duo  efF:ctu  dicit  Tr.  cundum.ncceilarium.quomodo  Sc  ifhiloffht 

«.omuetuspublicumcilecivilctantum  x  lus  t.Eth  j  ejfi.Eth  x  tanquam  diverfa  expcten- 

Rom.tantu.neifccx  ptxccpttsctvtlibus.Prius  dotumgenetadilhnguuntur:coquc  facu  illud 

falfumcft.quod  licuc  ipfx  civicaces  cjciuce  lCcorum.Noncameuquodltcccfcdec  hone- 

gcnctum,8cquodammodoaoacurafunc  Anft.  ftum.&c  Hipedic fanc civitatcs& civcsinfti- 

i.pol.tcac*  iuraf.icrorum&  migtftracuum.  u-  tui.utuc  litatctn  ab  boncftate  fciunCtara  ne 

nequibusnuilacivicas.licccmnngulart  ecra  coiticttcntuc 

tioneformx  hxc  vaticoc.  Alccrum  cctam  fal-  Ezplicatio  I.7  .d.LL.fubcilisoimiscc  fupcr- 

(umpucocouccaTc.3c  Alcut  w^tpy.  ji.quod  ftitiou.paccimiioufacitapcamihividccur,  c 

Romaoiuoo mtnusut alixgcntes,  pattim)ex  Quu impctare q>  ndl.7   cxteris  opponitur 

inftitutts&prxccptiscoinmuoibus.partimcx  tde vidctuteflc  ac  iubere,q>tJmcTr.progenc- 

fpcculibus  prxfcrtim  Hcttufcorum  multa  re  fubquodquaruorillatauquafpcctcs  rctcfti 

mur  i  :\.Etinl.i    :  h.t.  \.uli,Ltod.  divtfio  ad  vfurpjc  3cUnc  abfut ditikulr  dicitur.legcm  iu- 

ius  pri  vatum  i  o\  o  rcfcrcut  ,vcl  quu  publicum  bctc  pertmctendo.quin  occ  puntendo,  quate» 

magoapatce  lubLtum,vcl  quudeptivato  tan-  ouslioc  .u  fpecie  fumitur  Lcz  iubctuutpottus 

zumttadateccatpcopolitum,  vclqufato  pri-  onllaLcz cltqux  tratum  punic ,  verura  hxc 

ratohxcdivcrfitasmagisapparcbai  pars  Legtseftarg  ^  SanclxI  dercr.dtvif & cx 

Vndt  mtelltgnut  qnojtufa,  J  Vidctur  quafi  Tr.  lutfiooc  pccoxquc  lanctione  una  Lcz  confti- 

excufarevelle  dtvilionemtttpartitaraluftini-  tuitur  i.Quia  occ  vcrum  vidctur,impcrariab« 

anhquodhicfoncestancura  turisprtvatioften-  folutc,vetari  &  pctmitti  rclace.  cum  tftorum 

dere  volucrit,cumaltas  tus natutalc  flc  Genti-  omntninunalic  ratioj.  Nou  bcnedicitur  Lex 

umnon  vidcaotur  dtci  poflc  fpccies  iutis  pri-  puoitctcbusAcczcmplis.-Lcxquxoudc  per- 

vati.Vcruradcfendipotccit  vcdivifio  .  ft  de-  mtttit,vizLegisnominevidea:urdtgna.-  mh 

fumtadicatur  nonacaufaenScientcfcdcz  co»  quateons  pcrmittit.ielazandoptohibitioncm 

quopopulusRomanusufuscft>piotfuscad  ra-  atiquam.cc  muiaudo  tus  prins.Dici  pofut,  t- 

ttonc  Artltot  j  tithic.7.iuscivilcdividitinna-  ctus  quofdampei  fe  clTc  bonos.quofdam  ma- 

tvtale  flc  legittmumintelligensius  citile  om-  los,quofdamiadtcTcrcntcs:ho»pcrmictibonos 

ncquo civicasutitur,  nctturautera  partim  impcian.malos  vcran.iioo  parcntetpuniri.At 
communipattim  proprio, cutoraittitutprxmurif  Vcl quiafubcontra- 

Uttt Mnttauntum.  ]  Mala  comparatio  Legii  rio  concinecur.vel  quta  pon  cadcm  eft  neceftl- 

Rcgixcumfcculoluftio.quo  oullailliusiuris  tasprxmiocum  quxpacnarum.vclquiapecnas 

publ.ci  vcftigiaultaracioccmpons  ICtorum,  totcrrelola  Lez,prxmioaf£ccte  nugiftratus 

quo codcmfctc iuremanentc.  latio&forma,  quiftJc  pttvatuspotciV 
qutppe  fub  ftacu  mooatchico  muuca  fuic. -qao 
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DE  JUSTITI 

THESIS  IV. 
Lit.  A. 

BOnum  iBudfriquum.]  Si  confcrasg  ult.  f. 
h  t.colligcrelicctbooum  &  xqoumcum 
iurcciuiliconfuodi.quod  fc.Iuftin.d-§.ex  tri- 

J»lici  iutc  collcftum  ait  Et  tamen  ipfe  ftatira 
ubbono&  xquotusnaturx&gentium  com- 
plc£>itur;& booum  xquumque  latiuspatere 
coaftar.RcfpexitTr.addcfinit.  Cclfi,  tn  qua 
ramcn  arquum  &  bonum  aliter  fumi  ccrtum 
eft.& magisproprie.pio  fupplctionc,  inter- 

Iireratione  &  recta  iutisfcripti  gencralis  prx- 
errim  applicatione:quodcttm  incertumfift 
ci  peiusadhuc  fententia ifta &  dcfinitio a  Tr. 
accommodatur. 

Nccminusillo  locoTr.  diverfas  quxftio- 
scs,de origiae  dcfintt  &  dtvifi  mris  commif- 
cetjt  fubtiliteribid  dicitur  :  Bonum  &  x- 
quJticfumitarcxnatufa,uadeius  naturale  ex 
quo.fccundum  vcrba,efficirarfalfa  fcoteotia.- 
F.xillisinftitutis.quxluscivilccxoatura  dc- 
fumpfitcxiftereiusnaturx. 

Vcllnflttutn  cuinfyiueiv.]  Et  bxcquoquc 
vcibain  viriofunt.quippc  ncc  lus  Rom.  occ 
aliud  quodvis  ciuile.ex  inftitotiscuiufque  ci- 
vitatis  defumtum  dici  poteft,muho  mious  x- 

Jjuum&  booum.&hoctantum  verum,  quod 
upplcpolurispcrattemxqui  iuri  cuiufque 
Rtipubl.  convenicnseflc  dcbct.  Simpiicius 
dixiffec  Syftctra  illudlurisRomaaipartim 
cJt  ex proprijs iftius Rcip.inftitutis.pattim a- 
liundc  dc(umtum,&  hocex inftitutis  aliarvm 
gcntium fivc commuoibus,  quo  pcrcioer  lus 
nat.&  gcnt.fiveproprijs.velutSpartx  &  Athe- 
naium.  L:t.  B. 

JJjjtamqira  vel  inferiore . ]  Equidem  natura  eft 
in  qaovis  corporc  naturali,  quod  fi  hominem 
coofideratquaanimaUctiampofsis.  qua  cor- 
pus vivcns.cnitt*torma.aoima vegctans,  &  a 
qua  quidam  ioftioctus  aaturales.cum  fcofu  fi- 
xnilitudincm  habentfs.ctiamin  homine.  Vo- 
Init  fane  Trhoc  applicatc  div ifiooi.  Vlf.  'V/.i. 
h.t  &lufiininminpr.l.d.l.N  G.quod  fi  iusgen- 
tium.quod  a  ratiocc  eft.ctiam  pet  difcntfum 
rcclcdicituranaturaT  lit  d.etiamiradicipo- 
terit ius ctvilc,quod etiam  cft  arattooe,  con- 
trameoteui  Tr  quiillud  iuriquoda  natuta 
cft.opponit.EtaPhilofophis&  plenfq»  ICtis, 

auinultumius  brntis  communc  apnofcunt, 
lud  dtcitur  nacuiale,  quod  ipfi  homini 
>  •  v  *   


AETJURE.  7 

infirumcft.  quodcnmipfo  gcnere  humano 
proditttmcft.quodquaficordibustnfculptum: 
Pofsiritaplcnius chftingui.quodiusquafi  iu- 
ftum  fitvcl  naturar,  vcltationis.  &huiusTcl 
limplicis  ,  quodiusnatarx  infpccie  vel  pci- 
mxvum  gcntium,  vel  cum  difcurfu  ccoiuoctx, 
&rurfum  vclcommuoi  omnium  gentium, 
quod  cx  tacito  quodam  ccmfcofu  gcntium  ciTe 
ait  Ariftot  i  paiit.  4  n  el  fpeciali  &  adRempubl. 
accommodato:hoccivile,illud  tusgcntilcu- 
dariumnuncupatur  :  quodampliuscum  cius 
fan&ionesomnino  vatix  ,  recipit  fubdiftin- 
ctiooetruquod  cum  ins  iftud  fefe  accommodet 
humanxoeccl1itaci,hxcvel  fimplcx  cft.undc 
iura  commctcorum.  tcIcx  hypothcfi  huma- 
nx  mahtix  ande  iura  fcrvitutum  &  bellorum.. 

Et  fccundumhxcquxpaflimaoofttts.prx- 
fcrtim m  tit.l.d.mr.nMt.dtimc gcntium  vatia 
&  divcrfaprxdicantur,  fuut  diftinguenda Ac 
applicaoda 

Quiuiuhet  propter  bontflatrm.&e.^Lipfashic 
cft  Tr.dum  iusnatutale  commune  brutis,coo- 
fndit  cum  iure  natntx  ptoprie  diclo-etcnim  d- 
li>dequo  tamen  hac  lit  agitutquxhic  propo- 
nuntur,rribui  non  polTuot :  &  quamvis  dicas 
ius  gcntium  pttmxvum  rccipcrc  fubdivifto- 
nem,quodaliudfitmerea  ratione  ,  aliud  in 
quo  fcnfusquoad  materiam  concurrat  ,  nec 
iftud  tamen  prxdicata  huius  lit.  reciperc  po- 
eft.-cum  prxfettim  iusquatenus  btutis  tnbtii- 
tur.quodfacit  Tr.looge  magis  ifta  refpuat. 

Lit.  C. 

Communebeminieum  Iruth.]  Ex  divifionc 
natutx.ut  gcncriscommunis.&hincduphcis 
tutjs  dcdudtionc.tum  ctiam  quodhocius  tu- 
buit  homini qua.ioimal,tolligitut,cx (cntcn - 
tia  Ti.ius  biutispropric  compctere.  Et  ipfe 
tatiicn  tiopummetonymiameftcclipio  taufa 
agnofctr:cum  quo  turfusnoa  coovcnit,  quod 
fi  qaidcmcrFcctuSjCxquibus  arguitur  canfa, 
vcreio  brutisagnofctt.ctiam  citiatiopumip- 
fum  iusbtutisconvcniet.  Cxtetumquicquid 
Tr-fentiatiusbtntisttibuendum non  exiftt- 
mo,noo  ramquod  necipfafacerciniuriamdi- 
cuotur.quam  potius,  qood  interquosiuseft, 
& xquum  &  b on um.lcx  iuftitia &  locictas  cft» 
Atiftot.  j.Etk.  l.ldcoque  Ulpianns/.i .h.t.&  iu- 
ftminfrm  lnjlit.d iur.nsturaL  cx  fimpliciffirsa 
Accurfii&vulgo  Dd.m  l.io.h.t.&infrm,  I*r. 
nutursl  lententia  vctbo  iunsabufi,&  piopter 
iBllioftuinaturx  ,  inqaibusfimiilaciaqua:- 
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t  PISPVTATIO  f, 

4amluris,brutisiastribuiflc  intclligidcbcnt.  tiarcomparatiocum  vitaabfokteveraooneiV 
1:1  -t  intoi  ad  boc  Plato,narurara  in  anima vc-  ncquchicidem prxiudicium.quod  virx,  cum 
•et4utc.fcnfus»infcntieute,iationis,4cin  hac  ptxfctcim  vi  oppreflisab  omnibusignofcarur, 
{dtviixm.vuis  fimiilacra  eaprcflifle  docet:  utiqueiftud  defenfionisgenus,cumc*dequa 
quoaft.>uiriiril'«<"».rf</;ji».7./»»f.D?«.i.  tom-    hoc  loc»  ,  &  qux  a  natura.  fcnfuquc 


6.Ain  (icutiu  yorcmarcnam,  fonum  .  &  ftratadicitur,conferrinonpoteft. 

foim  >n.,i!ticui.irioucm.l'hilofophi,itain  iu-  -•  Facittamcn  pro Tt.l.u  ^.ftnnlf, »i L. Corn. tL 

Cc  nacurali  ipfos  .nocusi:  lofttnitus,  &  tor-  fie-n\\\ dixeris,  yeldiverfamrattonem  dcfcn* 

m.nncnoiuum-lloru.n  dtrcttionem  confide-  fioniscxiurcgjcntium&civilccflc;  vel  adca- 

taat.quointli.iat  A  F»t>.*/i  <  b.t.  Dtxeris  cc-  su  quoaggrcfiiopudicitix»  altero  rcfiftetc,  ia 

iam  liroplicitcr.homTocm  quarundam  rcrum  agrcffionc  corporisd.  ycncrarur,  rcftnnxcru. 

ignicuioshab':carationc,quafun  lam  a  (en-  VndtfolvitHr ooitdio  )Putat Hott.cx  fcntcn- 

la,in quibusquxdara  c*ommiin:o  ht  homini  tialllpianifcqut.  quodcnamedcre  &  b  bcrc 

cumbrutis.Ex  quibui  Miomm  diluitur  atgu-  fitiu;isnaturx:quodnosfupurcmovimus.-id' 

tia.quictiam  ederc.vcldoimiiciunsuaturalis  aurcm  quomodo  rcmovcaturcx  co,  quodib- 

facura aiunt,quos  ccia  rctucat  A  b  Qtt.  1  .U9.U  bolis procrcario  fic  iut  is  natutx,  ego  non  ani- 

Hmc  ftfenjio,(fe.}  Nonbcnc  dicitur.dcfen-  madverto.Minuscriamcommodcdiciturpro- 

jfioabomn  busgcnttbnsinfoimata,  cfle  iuris  cteatiocouiugium  i  urc  mformarum,  icnup- 

naturx.quod  ita  confidciaca  potius  fit  miis  cix,coaiugij  cputtahendimodus. 

gcnt.aut  civilis,  cum  ptxfertim  ipfe  ftatim  JLtT.  P-  % 

caminforraatamadiusgent.tcferar-vbitamen  Dediftindioneiniciopropofitafupta  aliqua 

tcctius  defcaitont  oppofuillct  violcntiam,  dixiraus.ex  quibuscorngiturcrrare ,  qui  taa- 

quamtntuuam.maximc  cuminiuria  ingeaere  tuma  c.cmpote,qux  metacft  diffcrcntia  acci- 

lumpta.liquidcmiusbrutistrtbuimus.  etiam  deotalis  eam  dcfumpcam  aucdoccndt  tancum 

ab  hisprcpuifandiccndafit.  Et  ergodefcofio  caufafcrendampucaot,quod  vultPinell.  male 

fimplcx  citiurisnatutx,ctiamti  hocadhomi-  aTr.allegarus.ficut  neciftam  diftiolt.  evec- 

ncstantumtcfcf.is:qnodf.ipceotum,quxaa-  tut.quxdtfputat  Corjtf.6.  mi/*//.quiafuprano- 

curalisetiam  ratto  dtcrac,  agcndorum  modus  xara  &  neccflariam  6c  tcalcmiltam  diitinclio- 

ab alioiute fit  prxfctibcndu» .  quodhomines  oem  eilccviocuiit.-adcoqvccompatatio  Cru- 

latoractonemincotrupramduccmfcquuntur.  lianaduarumillarumfpcctcrum.cumiurcRo- 

Ex  htsfcquirurncc  Ulpunoobftatc,quod  tnl  mao.anciquo  8c  novo,vttiofa&  iocptaeft-Scd 

a./>.r.dcfcufioiurt  gcot.adfcribttur:  quiahoc  illud  Treutlcnfalfum.quod  lusfecundanum 

fitdivciforcfpcc~tu:ltcct  ab(urdumoonfit,di-  cumdtfcutfufuo  fttmutabilcquooiam  fctviar 

jjctfaexcmpla  divcrforum  Aathoruni  ad  di-  utilitati  civiiatts:hoccuimdc  nullo  gcntium 

vetfaiura  refcrn:& cumi»/.t.«(i.£./.exempla  jurcptxdtcartpoccft  Qgio  tV  lftudiusquatc- 

ptoponantut  luritgcnt.primxvi.rcclc  huc  rc-  nusopponitutruri  civjli,immutabile-dici  po- 

culitdcfcnfioncm  Horcat.  qui  ius  brutorum  tcil,cum fituniverfalc ,  &ipfum  infenullam 

nullum agnovit;Cxtet um iufgcnt.non taro u-  pattatut mutationem,  liccjt lcgealiqua civiji 

niverfumiushnmaonmquodciviliopponitur  divcrfumftatuatur.quodraultomagisiuripri- 

comprchcnditrquadercplura  Ptt.Fah.i  femtft.  mrvocompcttr,quod.<4«/rV.t.,E/fc.7  eftprimfi 

\.Ccn*n.i.ccmm.4.in finxjtlt.Don.t.eomm.?.  &  pcr fc  tufium.ex  coqucfcmpci  &  ubiquerfic 

Ettampudtcitia  ]Cum  Tr.ingcncrc  dc  de-  ezdiyerfbiuscivilciuftumexfaodKoneJcgis- 

fenfione  piopofuerit ,  ncc  ratioquidcm  dubi-  latotis,tdcoqucncc  ubtquc  nccfcmpcr  idcmr 

taodi  cflcpotcft:  fcdillefc  cumgencrcqux-  &utelcgantctMfl/i/i«/r*5a/.i.«///»/i/i  &mr. 

i\toncmfpecialcmcommifcet,anledcfendcn-  AtffHt.*  obligatioiuiisptimxvi  oritura  natu- 

doliccatalmmoccidcre.quodpudicitixcauQi  raobiefti,& nidcfc  diffuodir  in  prxccptum.- 

licttumcIlenooptobaturcx/.j.A./.qux  haud  fediurispofitiviottai  pixceptoinde  deriva- 

/dubieinterminisloquitut ,  cum  vitapctit.ut.-  tui in  obicCicum.jCxtctoquin  tn  quxftionede 

nequecx/.8  quodmctuscaufa,  quianontan-  mutabilirateiuiisnaturx,diftioguioportcc.i. 

inmmortisjfcdctiamyeibctummciusadedi-  Jntcrprincipiaiuiisnatutx&horum  applica- 

flumiUudpciuflct,  &  ficut  iamx  ita  pudici-  jtioncsinfingulati.a.laccr  fpccxcj  hnius  iuns. 
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DE  JUSTITIA  ET  JURB.  . 

fabqaas  aliqaandoetiamiusgcntiumfecaada  &  luftitiamadminiftrare,&ipGDd  tcfte  Jaf.d. 

riumrcfcitur.  3.  larcr ca  qur  lurisnaturr  vcl  loco.czlurcgcotiummanurcgiaexecutioocm 

contra  iliudfuntipoiiitvc  veicaotum  ocgative,  ficiicooccduDt,  itaque  imploracioncm  officif 

ut \o  juitui  Covtrm.tn  c peccntnmf  1  \  1.  nnmcr.  iudicis,qar  etTeotialirerabaclioce  non  diffeir» 

a  wrf  (tcuadtltet.ubi  proiizehaocq.  tradtat.  4.  ut  pofl  Dd  notat  Ialbn  ad;r.  l.d.nHton.  numtr. 

Intet  fublationem  omaimodam  tc  io  cafu  fia-  n.t}r  ftautntibutcx  eoiurcadmittuot .-  &  lCtmt 

gulariobconcmfum  cutn  prrcepto  fuperiori.  »»  /.  tsJntlrtr  «0».  1  u :  c  geotium  cond;ci  ait; 

S  latercaqur iure  civiliprobaorur  &  toleran-  adeoqueratiooe  matetir  &  rndisgeneralifque 

tur.  a  lntet caqur  iusnaturrdeceroit,&qur  formr.actioncsex  inregcntiom  crunt:ronob« 

quoJrquitac.naturaliconveniunt,  adiusoa-  ftantc /.17.9. |  Comm.  cumf.miub.  qurdcaftio- 

turrrcferri  (blcot.  7  lotcr  aiiqoid fimpliciter  nibuslure  civilifpecialiterformatis.oc  de  con- 

coohdcracum,  &cumaliqua  circamftaaria,  traclibusutaiareciviliapprobatistiaclaor.  ex 

qur facit,  ucquodaxfeiarisnacurr  vidccur,  quibasobligationes &  aetiones  civiles  reAc 

oon  ampliuscaleiorelligatur.utdocct  Molioa  nafcidicuntur.Etobligatioqur  iuxtaius  gcn- 

dctadifputai.  4.Ettameooullumiusita  coo-  tiamcxcootractibu^oriturj  etiam  fccundum 

ftanscft  utalirrcsnaturales  ,  quodomncius  iilud  cfficaxeifc  redtc  dicttut,  &comodoquo> 

bumimbusqui  mutabilcs,  applicandam.  Ez  cootraclusezcoiurc  cifcntiam  accepifle  di- 


quo  iblvuur  obiectio  driflottLt-Etb.^.  dcigae  cuntur.qui  alias  noooifiio  Rcpub.  lurc 

abique&tcmpeiureore.  cif iliioformata  cclebrantur. 

Vt txctftntur  contr  .Emfhyt.}  Obftati-  quodi-  Lit.  E. 

ftu  m  iunsgcntturoetTc  vc:ms  dici  cui  ,dt  quoinf.  TndufUttmnntmthtmims.^cxmohxcvrin-' 

dtfput.19    aQuiacumlurisciviliscue  omoes  cipij  cft.& :usin  brutiscflc  prrfupponir,  quod 

probcotczcoutticut.Zenoni(,hoc  tameu lon-  fupraimprobatum:  ficut  &  maJediciturhorai- 

gcpnor  hmUlp  cuiuscft  L  t  h, 1  .Puto  ICtum  oisoaturaquaanimal,  quia  qua  t alis.  corpus 

cautionislocabacparticula  Pene  ufum  quod  fcoticosflicituf,  hominisautem natuta  eft  ra- 

eciaratuscivilcpoteftatcm  cum  habeat  intro-  tio.EtRcvardiallcgati,  quodiuspropiic  cora- 

ducendi  obligationcs,  nonpotciantillr  indi-  pctat  brutismalaratioeft  ,  quodiusooaez  u- 

ftioclradiusgcotiumrefcrri.  teotiumqualicate,fcdcx faclo aftimetur  .•  vel 

Exhacinrencciontj  ]H*ud(cio,  annon  rr.agis  quiaprc,:'upponitbruraezeorunumero,quiiure 

fortarlisprobandacomiauais  Od.opiaio,actio-  utipoUuiw.-velquiaillapropofiiioarr.bigua  aac 

nesefleexiurecivili  quodiusgcotiumnonnifi  potiusfalfacft.  quodut  iurequidfactumdica- 

obligacioncaditiingit  concrahcntes,  fcunum-  tur  ez  voluntatc  Sc  propofitoagentis  ,  flcalifs 

quemqueex  bonahdeconventa  prrftare  fan-  circuroftantijsxftimatur. 
cit  qtiodvioculum,cumproprer  malitiam  ho-  Lit.  F. 

mioumnonfatisfirmuin  aoimadvcitcrcnt  le-       Ceiusidtotumun*  vtet  1  Veium  hoc  non  elr, 

gislKotcs.forrauIasagcutii.dc  iudiciainftituc-  quod  Caiusnominatimin  L*.bt.  deiure  quod 

raat.  Nequc  obftat .  quodobligatio  dicitur  hominibustantumcommuneeft.&quod  ratio 

eifemateradiooit:  quoniam  ibtobligatiooon  conftituit.traclat  &  plauc.iusdiviiit.ut^fr*/f.r. 

urnndaexiotegentium,  ledutiurecivili  pro-  K^r/.Legcm in  communem  &  propriam.  Ulp. 

hata,accipitur,actlludfimulijsvcrbisfigoirica-  aucemin/.i.lacius&pinguius  verbo  inris  ufus, 

tur.quodfineobligatiooeactiociTenonpolfit:  &  quafi  abufus  cft.Qur  Ulp.cumCaio  ,  ioter 

Crterumudductaconciliatioex  Lopetio  re-  quostjmcnoullapugna.cxpedicifsimacompo- 

▼era  nulla  eft:qoo4  Dd.fimplicitcr  aclioncs  ex  fitio  eft,  fcd  ca  qur  aTr.affarturaat  obfcura  aat 

*nregcDtiumcflcoegant:&  Zafius  aiijque  qui  falfa:  velquiaiodiviiiooibus  iftisoon  vidctuc 

actione$iurisgentiumfaciunt,Donoifi  decon-  notaripotleprogretTuseaufraderfcctum,  auc 

fidcratisio  abftrado  intelligi  pofluot ,  quod  tice  vcrla.vclquiafpeciesdtlpaiatrfe  nooha- 

iptum  tus  gentium  itidem  non niil  in  abftracto  bcoc,ut  captadt  effc clus. 
coofidcratur.  Sedtamcoio  ulcramonraaoinm  THEJIS  V. 

contrariaiiifeoteotiam,reference/iE^M«»prinf.  Lit.  A. 

l.d  »a  nutn  ip.vocat,  quod  fiquidem  magiftra-  TT XuUtomfef!ti<mt  ]P»tamlMbti\itct dicivi- 

tusadius  gentiumrcfcreodiiuot,  ctiamcruoc  JQdetur.quodex  compofitione prrceptorun» 

quumagiftiatuik&cyfliciamcftlu»  ReipublRomiattumfitiwRem.^aodillain- 

1  ftiiuw 


DISPUTATIO  I. 


ftirutanihilaliud  fi  Qtquamipfum  jus  Rom. 

tiutbt/itfiito  MmpliJftmMm.eyc.]  Contta,  aug- 
metitum  Impciij  Romanoiuii,  quo  utimur  no 
rcct.  tiibui  ptobatui  i  Quia Romani artr.is  fc- 
rc  j.opulosirmt  ^sfubx.-cciunt  *  Qma  pixfer- 
nm  ab  iDitio  populos  fubicclos  propri"  iutc 
uti  pcrmifcrunr.  |.Quia  lura  Romaoa  eca  ;»o- 
tcutc  Rcpubl  ru  Jia  Sc  inriafincs  Italix  tcte  in- 
clufafuetunt  4  Quia  ius  quod  rauropcic  cum- 
mcnd.it  Tt.fctc  pet  intcrprctationtm  ICtotum 
qm  fub  lmpp.vixcrunt,&  adco  iam  inctinautc 
potius  tmpcrio  c(t  cooltitutum. 

tn  ultimMm  monMrcbiAm  deftst  ]  Non  capio.cur 
canilcm  tn  hanc  dicatdcfijifc,  cum  piocul  du- 


ditur:&  eztrapropofitum  delegnleis  &  porcn- 

tionbusdifputaiur.cun.  aliud  iit.legcs  mucare. 
8c  pet  vim.gratiam  vc  1  haudcs  nonL  iuaii:nc* 
quc  co  minill  verum  eft>eas  natura  fua  mutabi- 
lcselTclicetiionfacilc  mutandas  docetnt  Po- 
litici.Nihil  huc  rAcil  locus  Cicctoms  .  ibi  dif- 
putaotis  contra  ttibunns,qui  io  abfoluralicrn- 
ria  popularcm  libi  rcacem  fitam  eflc  populo  pcr- 
fuadcbaot.cootraquos  ctiam  diiTerit  Arift.t. 
(j>  7.  Pc///.doccns  ea  vercpopularia  mftitu.a  cf- 
fcqux  faciuot  ftatui  con(eivando 
Lit.  H 

Kontam  mJ fcrijturMm.  ]  F  t  go  cu m  VuU  im  {.  cf- 
flMt.l.dtiur  »*r.fciiptu  ciplicarpro prxfcnpto 
bio&magisV.C.fub  Augulto.  illa  monarchia    &  fancrro  Vctum  hxc  cxplicanock  piopiietati 


fuiflc  dicenda  fit.imoertam  longe  aotc  curr. 
quod  iohac  quxftiooe  Jc  4.mooarchijsmonat 
chia  non  untus.fed  cxterts porcntius  &  excel- 
lcntiusimpcrium  (ignificat- 

Qucd iur  1  j  lujliaiAHti.  ]  A b  1  u rd  c  a b  obfe r v  at i  o - 
oe  ilta  argumcnmmtJroafli  ueadaquatta  mo 


vocis  Sc  conllaoti  ului  contrariaeft:  camquca 
mcntcltiftio.  cfic alicoam petfpicuc  probatf. 
EtnoUAO  l.d.l  xV.G. &  loogc  fimplicius  dicirur, 
divifioncm  didti  ^.coftat  noo  a  dirFerentiafpe- 
ciflca,fcd  abaccidcoti  comnruni  fumpramcflc. 
Adfftcificam  dtffmntiMm  ]  Vix  vidctur  boc 


oarchiaho  Jtcquc  durantefumt  vidctur  i.Quia    probanJum.  vcl  quod  hoc  ctiam  comrr.uneco 


antc  400  circirctannos  loogc  fiorcotioti  Im 
perio  oullum  talc  tusfuit  1.  QjuvcI  m  ixinte 
florente  Impctio  Romaoo,tnagiia  pars  fubdito- 
rum  co  iurc  ufa  uon  c(t  j.Qcia  iusiftud  a.  ud 
Hifpaoos.Gallos.  &c.&  vcl maxime  Tuicis 
quos  adducit  Tr.propna  authontaie  non  va- 
ler.ubiquc  fcie  rcccptis  Itatuus  luri  huicfccun. 
«ix  paitcsinbtr.uuurrifc  jcjun.i  cft  tatio  Dooctl 
i.comm  1-  qur»  Ltoui  R<>  n  ranquam  ci  rtte  ua- 
turx  collctftoomocs  genrcs  patcrcopo:  reat 


fuetudiai>velqnodpctcllaslcgis  elta  Ibla  au- 
toittatcfancicntisck  vcra  ratio  diltinguendi 
cit.cjuodlcx  exptcirum.  coufucmdo  tacitum 
conknfum  habcc  fccundum  quod  Bl  mi.fiurna- 
i7«J7i,C.^.LL.aitfctipturam  non  ellc  decflcntia 
Lcgis.fcd  requiti  ad  obfcrvantta  vt  liget  fubdi- 
tos 

Vtbttttiam  ufurtcrptMtfft.]  Pctfpicue  hoc  fal- 
fum  cll.vcl  quod  ita  confunilatui  lexcumcon- 
fuctudiac,  vcl  potiusquod  lcx  vim  fuahabcta 


Dtfiiilononvecognt\CHnt.\  Iuiuuofum  \\ j.  tn-  legislatorccuiu  s  mtitandx,  autconfirman  Jx, 
fupct  io  ptincipcs.ck  idco  non  piohaodu,  quod  ius  penes  fubdttos  uon  cft.-S:  tantoapcrrius  cr« 
Impp.  noftti  piovincias.Galtiam,  Hripaniam.   rai  Tr.quod etiam piomulgario:v  fa^.ahocra 


nuoquam  tcnucrooc:quin  Germaoi.qutRoma- 
nam monarchiam tcncte dtcuntur  ,  Romano- 
rum.quibus  i/tx  ptoviocix  parucrunt>  infrnli 
prxcipuc  hoftcsfucrunr.Bt  in  (mpcrarorTur 
catum.qut  Miam  cV  Afruam  rsnct  .  de  faclo 
Imp  noltrum  ■lorccognof^^.ct  Sclicct  Rom  i- 
ni  iurc  bcilt  omocsfcrc  occupa!  un:  ptovinoas« 
quoium  tu^um  bclli  imogcmium  tuie  populi 
vici  fim excuflcrunc. 


quttit  Ergo Sc  falfumcft,  quod fcquitui  nfum 
legispicbartdum  cfic  aflercnti-quia  imohic  in- 
teouoncmfundatam  habct,  quanidiu  lcx  non 
mutata  probatur 

Ob  ervtnttA  indHcitur.)  Cum  p:  rcedf  ntia  fint 
dc  lej;e,mintiscommoJe  rliltin«5lte  obfctvan- 
tix  &  co!ifucttid'ni<  ptoponirar.qux  ipfa  f amc 
nimis  vidctui  aiguta.quod  fc  roofltctddo  noo 
rantum fignificatius  ccrtnm  tccci  tum  mort- 


Eiufdemmrt  rigunt.\  N'cc  hoc  capioquomodo    bus.fcd  quod  ncc  dum  lane  hqtndum  <  ft.cum 


verum  fit.cum  Pcincipcs  Europx.Sc  Rcqcs.qui 
prxfcttim  nuoqvam  Gcrnianico Impcno fnb- 
ie.fl  1  tuciuot.Iibcroarbuiio  cV  mtc  piopr;  *  do- 

miD'  DTUI 

Sr<jutturmHtmitU,i!l)idt!fr.]  Alicnoloco  hoc 
proponicui,occ  ihcfisrcctecitmhrpothcfi,ao, 


pio  rcgula  rradi  foleit,al)cgann  confuctudine* 
probandam  efle.coquc  m.cadmitt3m,quo  J  Tr. 
tradit ad  confiictudin  m  pnfe^am  rcquui 
prx(cii[>tioQcm,quxecianialias  oimisdifficilis 
cflctfutura. 

Ad  t\ftnti*tn f  riftttr*  ntn  rrqttirati.r.  ]  Ef  crgo 


a  quo  <5c  quatcau»  lcgcsfiuc  mutaadx.coafua-    aonfiac  vuiohicaUtcx  vcibumfciipturxfumic 

quam 


by  Google 


D  E  JUSTITIA  ET  JUREr  tl 

quam  initioliterx.qaod  illofcnfu  omnislcx  cf-  Sftciti  hte  iurh.]At<\ixio  etiamaleerx  fpccici, 
fcotiaiiccr  lcnpruram  d.fiderat.cxierum  quo-  plebifcicii,&  pauUtim SCtis idtm  acttdir 
modoadcxpltcatioticm  iftias  fcnccncix  vcrba  Indetamtn  nonrfftcitur  ]  Altioris hoc  eft  dtf- 
cx  Schrad  adductafacianc.non  fatis  ratclligo,  quifitionis,&  tamcncum  prxcipuum  jus  Majc- 
cum  oudam  eam  concincaot  rclacioncm  fcorcn-  itatis  fcrcndx  lcgeccommune  eHc  faccacur  fta- 
tixOd  qu*mviiS.\!tc.inl.hum*num.C.iitLL  tc-  cibys,&  cius  gmcns  finr  plura.cV.  itat  u>  in  rcr- 
fteturco.urariu.  vidcliccc  qnod  cx  communi  :  ttorijsfuisipfi fcic ut  Rcgcsdommcr t u ;  ,r x  h is 
Dd  opmioocfcriptutalit  dccflentiaLegis  Ci-  itat  utiquc  non  pure  monarchtcim.fed  curo  A- 
teroquinopiuio  tll.t  a  Tr  rclatahac  rjnouc  pio  iiilocrarico  miicuni  ,& ad  huncfcic  magts  de- 
b»  ur  ^anitioquxJjlaijextncfla  voluntatc  c-  clmaniem  ftarum  cflc.rectc  lnfcrri  peicft,  dc 
jtSOCOes  qdcniuscft.adcllcncrain  nonrcqm-  quo plunbus hic agcic oonlibcr. 
m  wcri_pturavn.  Acqui  talisfaniftiocftlcx.  Ergo  Lit.  G. 

quxdam lex,&c.Propofitioprobai  J<  tumratio-  /«, *uttmf*cit  Sat*tus  ]  N'on  recteijs  fpecic- 
oe.quodlcx  cftptxcepcum  &  iuilum  ,'cumscf-  busacceofctur  SCturu.qux  authoiitateptopria 
fcotiam  noo  ingrcditut  fcriptuia.tum  cxemplis  va1uerunr>&  abijsqui  poflunt,  fcruntur,  five 
Rcipubl  Sparcanx.m  qcalcgesLycurgi  uo  tcrt-  quxras  dc  ftatu  Rcipubt.librrx,  fub  qua  oon 
ptx  non,  o.l.dtur  nat  ?luttn  L)cnr,  itcrri  a  p»puloconh:  matalcgis  vim  habcbauc,  dc 
Romanxinqualegesfuflragiopopuli  latx.fta-  quoumcn  vidc  B\Jin  i  dtRtpub.  10.  fiue  fub 
tira  lcgcscrant.  Iiccc  uc  raagis  jonotclccrcnt.  ptincipibus.quorum  tantum  coooivcntia  iuris 
fcribt  poftealolcrcat,/  i.f.+.d  ortg  iwr.undc  tc-  condcndt  habueruut  potcftatcm,  quodipfcio- 
futatut  q  jorun  Jar»  argumcotura,quod  Lcxoo  nuit  Tr  ibi.i:itcr vcniencc  priocipe.  ocquc  ti- 
oblig.coifi  fcieotcs.Qcc  Lcx  ciTe  aut  dici  pofsic  mcn  fempctiotcrvcniflc  pnncipc ,  oec  femper 
quia  eciicitrafcnpruram  in  nociciara  quxdara  ouciooes  pt  incipii  ptxccsfiflV.quodputar  Tr. 
lcx  vcnire potcft,&  tamen  poftctiusiiquidu  et-  fcd propnomoru farta SCulta cxempla  loquu- 
iam  nficft.quiaut  bene  B/.iW  Am/»*kmw,C.</.Z.L  tur  Eftautciilc fivc  Trtbuntaniin^.^ .Ld.tur.nttt. 
ia/)"-clTcncia  L  conftttuit  fola  volunta»  Prio-  Jtvt  Pomponiitrror  iml.lA.fji  O./.nocatus  etiarn 
cipis.aqua  eflcntudiv^ifaeftobligatio  ad  ob-  ab  Hottom  6  obftru.6.q\n(i  ob  multitudincm 
fcfvaotiam,quodl"cquitur^<»i^.i/i§.Ctf»//*r,  l.d.  populi  ncceflum  fuiflcr  curam  lcgum  rerenda- 
lur.nat.  Lit.  C.  r«m ad Scoatum traasfcrri,cum  conftet  poftc- 

Ltgtvtl  mort.]  Icfubcilirerdiciturhoc,  quia  rionbtis  tcmporibus  vel  maxime  autlopopulo, 
(iconiungaotucquxprxccdunt  10  chefi.cffici-  plutimas  >d  plcbcmlcgcslacasfuiflc.  Non  dif- 
tur  indeconfuetudioes  cilc  fumptascx  influu-  limili  ratione  ind.l  l.J.it.ncccslicatiKcipub  ad- 
tisRomaois.  fcribitur  coftitutio  Pciocipfi.quos  tamcoc6ftac 

L  ■  r   D.  armisoprresfiflc  Rcmpubl.Plaoe  non  dcbebac 

Ltgt  lata  ab  to  qut  potejl .  ]C  um  totum  hoc  pto-  Trtanrumagcre  dcSCtisadrationcm  Reipubl. 
pooatur  de  Iure  Romaoo.parum  apte •  in  excpefi  qux  lubprincipibus  fuir.cum  ipfc  prxfcrtim  in 
Deut  adducitur.de  ta  illa  propofitione.qui  po-  thcfi  vcrbis,initio.poitea,ccmpora  liberx  Rei- 
tcft.opponitur  alijs.qni  fupicmam  poteftatcm  publ.  mooarchicoftatiiioppODat,&  tameo  hoc 
io  Republ.nonbabeot.  Cxtcrum  poteftarem  non  fatis  beoc.quod  fubprincipibus  maior  hac 
legis  fercndxa  DeoMagifttatui  commuoica-  jn  rc  fcnatus.quam  antca  videturfuiflc  potcftas 
tara.oo.inifi  mediate  verum  eft.  hoc  ai:c"tibiisprinciribus,uia  populopottus  ad 

Lit.  E.  Scujtum  iftud  transfcrrent,  &  aliashoc  modo 

ItatnfpteitdiSa  )  Si  pnmj  tcmpor.i  urbisRo-  favorcm.dcfcrendo  Stnatui  honorcm.aucupa- 
«ix  rcfpicias.iftud  falfum,  Sc  oomen  legis  huic  tibus,Tiaos!ato  polt  Impcrioin  oricntcm  pote  • 
raotam  fpeciei  inris  competiflc  Terum<ft,quia  ftasiftaScnacoi  ad.  mta ptr  Litlt  C.dtLL. 
ca  tautumomncscivcs tcncbantur,qucm  cfte-  iEquipollet ei  Scoatus  Itnpcnj  Hocvcrum 
ctumlcgi  iaeflcoportcr.coquc  plebis  fcira  et-  nooputo,quod  inter  utrumq;  fitlatisfima  ofifi- 
iam  rere& ptoprielcgeseflccccferuor,  &  ita  cii.dipcttatis  &  potcftatis  diverfiras.  Scnatus 
dtctx.vclut  lex  Falc.Aqail  Port  &  Cutptimum  Romanus  uullam  partcm  piovinciarum.oeque 
etiam patricij  ijs obligari  ccperuor,cx lege  five  cnaicflaf  s &  Impcrti  iura habuit  ,  qux&alu 
Horatia.five  Hotteofia,de  quo  Ltv  Ub.  j  tyttus  pluta  ia  ftjcibuslmpcrii.quoiu  poteftas  &  aa- 
Eptttmmtor Ub.w.Gtl.z  cu.Fkn.u.c  iQ  C*i*c,*4  toiicasloogcmaior,longcfccuslc habcnt. 
l.x  d.ortg  tur.Cont  x  Ua  %.  >S^rfT^r*S>v.  B  fc  ^4T* 


l%  DISPUTATIO  I. 

LtT.  H.  oportere.fcd  vcre  obligaru  Prineip£eflec6ftat. 

Difficilish.emoverurqu--ftio  de  Principis  Qttod  Hipria  rtftUtt.)  Nullaharcratiocft.cur 

porcllare.quam  excqui  inftituct  noftri  noo  eft:  poenarijslegibus  non  fu  folurusImperaror:quia 

hocfiUemdicimus.quoJ  aliquando  Princcps  fccatusoccafionc  ufus Neroncm  amilitibusde- 

in  cafu  ncccflitatis  Sc  lingulati  vi  dominationis  fertum  ita  damua  vir.contraqucm  alias.matic', 

utipo.fittficuti  Politici  Principi  aliquanJo  de  fratrem.& foroicm  occidcntcm  ,  ncc  hifcerc 

re"iaviadeclinarccoDced.int.cxtcroquincum  quidcmaufas.imoctdcmtcfte  Tacito  graru- 

Pnnccpspioptcrpopulum,  &  uc  eius  commo-  latttsfuit.PriDcipibus illis mhil  potentius,  (cd 

da  procurct,conftttucusfit,3c  omnc  Imperium  ijsdcm  iibi  primurna  militibusdcfcrti  fuitTl-ott 

ad  utilitatem  fubieclorum  co-oparatum  clfc  nihtlabiecliuvaut  contemtius:  Iotctcft  plane 

o-^o.tcat.ut  difputar  Socraccsapud  Platoncm  >.  inter  dclift  um  Principis  dmplcx.&  quod  ccm- 

dcRcpubl.indcconcludcrclicet.nullam  rcgu-  mittirur  inftatum, Sc  vitiat  totam  adnuniftra- 

lariterabfolutamPnocipiscflepotcftatcm.oc-  tioocm.vclcriam  Principemrransformat  in  ty- 

que  potcftatis  plenitu Jioem,&  iftam  oon  prin-  raonum.quo  cafu  ex  veris  rariooibus  politicil 

cipis,vctumtyraaoicameirc:cuipracfertim  ex  imo  exiufcgentium.populis  iugura  cxcutere 

ratioaibusverispoliticisdefeadatur.principcs  fascft  fediode  Priocip_mIegibuspa:aarijsob- 

tx  iurcecotium.&abipfispopulisotiginarieae  ligatum  eflcminime  cfficirur. 

jmmediat^efleconftitutas  :  coquecontraTr.  Dcopinionibus  varijsrelatisa  Tr.  ita  ftarui- 

defcudipotctitfententia  Ptacmaoni.  etiam  in  mus.i.Quod  L.ii  d.LL.ad  Legespoenales  noo 

cafu  aeccsfitatis,compenfationcm  fieti  dcbcre:  fit  reftringeoda.-vel  qaia  textus  nimis  ita  coan- 

nonobftantibus /<>•<$►  14.C.  d.optrib.pubL  quod  guftatur.velporius  quia  quoad  executionem 

inilladeprccioiuftodandoexpur.licat  utilita-  nullaeft  dubitaodi  ratio.fedquoad  vim  dire- 

tiscaufaacatut,inhaccitraullura  commodum  £ttvam,autqua.riturdelcgibusgcntium,  &  res 

Principis.quodpubliccpoteftdefttui  iubctut.  liquidaeft.aut  civilibus,& codrclabimur  ,  an 

4cquov.cti*mgl.inl.i.dtoffr»a.fril>i*'.lMf.c0L  princeps civilibuslcgibusfolutusfit:oeque  ra- 

m.inf.dffiaq.  tiocft.quareiftis  poriusquara  alijsdebcat dici 

QuAttnuscontrM8us?rintipisltxfit]  Nonfatis  folutus.iNcquccxplicandameamdc  legibus 

kicTxplicatmentcmfuamTr.fcd  faltem  vide-  caducatijs.quodutmaxime  deift.sUlp.locutas 

turimptobarc  Dd.indefinite  hoc  affirmantes  fit.alijstamen  legibusfolutumooneflVmalein- 

inl.ptn.C.dMn.int.vir.vbi  Br.St.SaJit.Cyn.  hoc  feitnr.oequeita tcxtibusprincipalitcrloqucn- 

nxiomattaduot.quodcontraauscclcbratus  ab  tibusfatisfit.j.Nccabillisrcm  expcditi,  qui 

eo qui  habet  potcftatem condcndi  Leges habe-  pr incipem  tantum libet ant  folennibus:  quia a- 

atvimLegis.Verumegopotiosinaltcroextie-  iiud  eft folennitas.aliudipfalcx,  ic  fiqoidem 

mofimplicifcrnegabo,  quodlcxnonfit,  nifi  lexinducatfolennitatem.ctiamipfa  lege  'olu- 

quz  fertur  eo animo.ut  pro lcgc  habcatur-  Nc-  tus eritrfed  oimirum  ratio non  patitur.at  ijs  ti- 


S.liusdiguiratemfirmos3c  validoscllc,  ncque  tasuaeiientia.is,utraci.iusaii|S  icgiousiolutfi 

cos  Jiriei  legibas  privatotum.oeqoe  ijs  iodigc-  Principc  admitti  posfit.4.  A  Icopo  abcrrant.qui 

selolcnitatibus.quraliasintcfptivaiosteqai-  dclcgibusnaturx  vclgentiuhicdifputant.qua? 

rnntur:  &  ahasfi  v.c  Princcps  conttaftum  ali-  cum  humanogeocri  non  Reipub.  alicui  latae 

Suemiofciiptisfaccrct.cuma  quocuDqucfioc  fint.quin  ijsptinccps  obligctur,  dubium  non 

nptisfaaumnon  valctccoafequerctur.  eft.5cdclegibuscivilibushicquxftioeft.f.Nec 

THESIS  II.  fufficcrediftinclioncm interlegesconfidcratas 

LtT.  A.&B.  utvigentcSjS:  ut  inftrumcnrugubcrnandi  fub- 

ItPtincipem  legibus  folntum  ,  videlicet  ditos-quonia  de  hoc  nulla.quominusPrinceps 

metepofitivisirt.A.«c  tamco  lcgibus  vi-  cx  ufuReip.lcgcsmutareposfit.fed  de  ptioti 

opoftcre.vidclicet natur*  k  geotium  lit.  dubitatio  cft;&  qui  fccudo  tantumodo  Princt- 

a  •  ■  I  I  _        _.__(_  _.  I  '     ,,„_.',.    1  _-,  t_#I     ...111*11  r«%  nil  •  ■  n»    •>_■  ,       i   t    I  _i  _r%  ■  |H  ■  a  _-   _.,.  _-.  I  _  1  ■'  n  _>  •  ■  i  Ml 
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v  appucat  ^aib as  tamcn noa cantuui  vivcrc  uu dc hac taatum  cjuxntur^an  Panccps fccudu 
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legei vivere  obftrtngarnr ,  ita  ot  ipfi  etiam larar 
efle  mtelligantur.  7.  Eriamfi huic addaseaqua 
Tradfcribit  Moncrok  Piucmann.  tcmmini- 
tne  eflecxpeditam.autcxeafequetuf  .lcgibus 
folutum  eflcPrincipem.  fi  tantum  hctoicoani- 
molegcs  obfcrrar.  Quinimo  ncc  iftud  reAe  fe- 
quitnr.quodaliasquihbet  vir  boius,  qui  ultro 
virtatisamorelcgibusparct ,  &qu*jufta  funt 
factc.legibusfoJucusdiccnduscifet :&  nimirum 
hic  non  deexccutiooe.fed  obligationc  difputa- 
tur.  8.  Magis  10  vitiocftcxplicatio  Tr  in  vctf. 
potcft  cciam.&cnon  tamquu  quxltioncm  rc- 
vocatadhypothefin.quampouusquod  Ulpian. 
&alij  ICtiquieod.tcmpotc  vixerunr.ndcPrin- 
cipcmlegibusfolutum non  clle  rcip.«ndiirc  vi- 
dctur:ncqueimpcratoresqui  humanitacisgra- 
ria  legibus  fc  alligarosptofcflt  'unt,  majcltati  & 
jari  Principum.prarferrim  fucccllorumaliquid 
dcrogatnm  voluetunt.quinncc  potucrunt  Ec 
nihtlhucfacitallegaius  Ariftot.  cuius  4.  poltt. 
caieotcotiaeft,  ftatum  mixtum  prxftarc  mo- 
narchicopuro,  &  hoc  agidcbete,  utpotcftas 
Principislegibusconfttingatur,minimcautcm 
otbittioPrincipis,  an  ijsparcre  velic,  rclinqua- 
tur.p.  Bxplicatio  Bodioi iociditio  opioiooem 
quinro  loco  t clatam ,  &  cum  ad  officium  06  jus 
Priocipisrcfpiciat ,  rcmnonexpedit.  10  Sunc 
quidiftinguantexAriftor  j.polic.intei  rcgnum 
legitimum  &  »af»3**'>l'*':Vcrum  Ar,rtotcl» 
tegnum  legirimum  ibi  fighificir ,  quo  Princcps 
lcgibusadfttiDgitur,qualc  facit  Spartanum ,  in 
auopacisremporc  nomuhum  a  privaro  diver- 
ium  fuifle  regcm fcribit  Xenoph.in  Rcp.  Spart. 
Datur  autcm  totcc  utramquc  fpecicm  geous 
mixtum.in  quo  licet  lcgibusqmbufdam,  vcrbi 
caufafundamcnralibus  quafi  ex  contraclu  ob- 
licetut  Prioceps,  legiboscum  tamc alias  folutu 
dcfcndipotcft.  Qutn  etfi  cx  fcntcotia  corum 
pohticotumdifpuccs.qaiPiincipcscx  jaregen- 
tium&abipfis(ubdicis&  proptcr  cos  ncc  do- 
mrnos,fcdadminiftracores,necRcmpubI.ipfo- 
ta,fcd  ipfosReipub  efle  conrcodunr:&amphus 
eriamfi  rcgcm  n6omnibusexcc!lcnciotcm , cui 
lcgcsfcrio  injurium  cflcftatuit  Aiiflor.5.  polir. 
9  &  ulr.ve!  ctiambarbaris  &  efFemiBatis  no  im- 
perantcm.de  quo  Ariflor.d  loc.proponas.-arta- 
mcn  Priocipem  legibusfolutum  rcftc  dcfendc- 
tur ,  propteripfa.il  undecuoque  &  io  quofcun- 
quc  habcar,  ltnperi)  &  priocipatusdtgnitatc  & 
prxrogativa:cuprzfcrrimIrQperiaplcracj;quafi 
naricditariojuremoribusgeatiumcranfmittiin 
fucccfioics  cicdantut.  tciancquilegibus  fub- 
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jedtuscft,  cu  aliqaaratiooe  fuperiorcTafnorce- 
re.ncc  ipsu  vercomnibusfupcriore  clfc  conie- 
quitur.qiaod  cum  conditione  PiincipispugDit, 
qiu"  ipfa  ftatuscooditiofupra  vulgaiemillafor- 
tc  cxtoIht.Ethoc|utc  jaabinitiouiiomncsRc- 
gcs&:  Ptincipcs,  &nominatira  Romani  >  quos 
I  uftintanus  i  oNov.ior  .fupra  lcgcs  c  flc  afti  rnur: 
ficut&  ipfi  Ptincipes  pafllmfc  quafidcos.  divi- 
naoracula.divinosfcimoocs.vuhus,  adotadam 
putputa iogctut  &  ingcminant.  Ncquchis  c6- 
trari)  funt  tcxtus»«/ 4.  C.dLL  Li^.d.UgMt 1  j/ 
C.d*ttjl»m.$.ult  l.qutb  mod \ttfinm  tnj "quia  cum 
fummo  impeiio pugnat  lcgibus  fubijci ,  obhga- 
ri.fcd  nonpugnat.legesfci  vatclcgibus  vivcre, 
ux  duobcnc  (iinccluot  Impind  §.v!t  Scihccr 
nishic  impctijcft ,  oraniadingcicad  publicil 
&  fubditotu  bonu.&hocageicutfubditiboni 
cthciancur:  quod hocunico cxpcditiiTtmc con- 
fequctur. Princcps.fi  ipfcprxftct,  quarcxigita 
fubditis,&  iegibus  parcndoexcmplofuo  fubdi- 
toslegibusdocear  parere.  quod  aliquam  muhis 
didis  hiftoricoru  &  pohticoru  cooormarc  cflcr 
facillimii  Zelofubdiros duci,ait Hciodiao.hb. 
i.vivcndiad  normapiincipis.  Xi  6.^0  fJt^di 31  r 
Niccph  Grcg.lib.i.ntfiTt*»  tff%«0Tt»f  tfx**V- 
•yori»  JfjJ/ri.  DcVcfpafiaooTacit.  armulaodi 
amor  validior,qua  prxoaex  LL.aurmetus.Vita 
priocipis,inquit  Phn.in  Panegyr  peipetua  cen- 
furacft:ad  hancdirigimur.nccta  tmpctionobis 
opusquaexemplo.  Vode  Lamprid  dc  Aleaadro 
fciibit,cudeproptijsmoribusfuisegifle  ccnfu» 
ia.Piincepsimpctiomaximus,majortft  excro- 
plo.uraitParcrc.lib  !•&  Latio.  Pacat.adTbco- 
doC  Exafperar  homioes  imperara  cortctlio, 
blandiflime  jubetut  cxepIo.Quofcilicet  rcfpe- 
xciunt  boni  Piincipes,du,  fcdcitraullaoblga- 
tione&  ncccfsitatcmlcgibusfc  vi>  cte  vcllc  & 
docctcrcfcripfcrunr.Et  hxcolimfrit  fcotentia 
Dd.Cjni.Br.Bl  frSalic  inl.dignitvoxC  JtLL  nbi 
notant  didu  illud  do  impottarc  neccisiratc.fcd 
cflcdcdcbitohoncftatis:&  urclcg.  Salic  qtiod 
inalijs  juitu  crcdit  ipsu.ut  alijsfpcculu  fit,&  cos 
virtucisrperacionibus  invicct,faccre  dcccr .  r.e 
invidiam  &  blafphemiam  contra  Inipeiit'  pro- 
•vocet.&  icaCaftr^n//r  rf/.PnnccpsLL  folita» 
clr,tameo  vulc  vivercLL.  Er  hocmodon  it  on- 
fum  Vlp  ati  adrartoncs  rohticasicc?ecxpl;ca- 
ti,  &  cua-  il)i  ad v criar.rrr ,  commodc  componi 
poflc  vidcntur.  Et  t amc  1 :  ngulaf  ni  &  a«,  Remp. 
Rom.  accommodatan.  iritcrpt<.;ation,m  locu» 
illeadmittit.qiindicii  l:cutfubliberaRepub  a» 
liquacdo  ci  v»s  vuus  ob  exccilcBtcjn  vututem 

9  l  *** 


I4  DISPUTATIO  I. 

uoaaliquategc  folvebatar,  LI.    ctk,ftrd.l.i*.&l.*4i  Vwj.iio-.atadeoprmfegiu 

f.is.ira^iin.cpstaquaomnibusfiipefioi  fimul  a  jutc  fingul  .rt  d  ffetat  uc  fpecicsagcncre.quod 
Otnnibuslcgib.  rogatioucunaad  («opulum  laca    tedleuotat  M*rc4*iLL  tx.ttib  captt  8j 


fucrit  folutus.Quod  fa£tum  dicemus  jaCtau  ilia 
Lcge  Rcgia.cujusmcntio»»^  \td&<\Htdl.d.tnr. 
nmt.&  tn  l.i.in  fr  d  onjlfrtnc.  quod  ca  ad  L.  im- 
pcfi,"«-'.jC  dtteftnmtntii.  Cuiufmod' Cjuidc  le- 
gc*contraConan  &  Vuit  vcie  lica fuillcpioba- 
tur  cx  Dionc  hb.  <s-  Vbi  lue  prrrogari  va  Pnn- 
cipc»  utifcnbit ,  utlegib  untlnJuti  ig  »ir*  r« 

Ao.tm*  ?<M*(a  fl/n.quoJq111^^  no  dc  vcr* 
bislcgis  alicujus  mrclligi  potcft.qui  ctiam  legc 
fccutucllc  Scuarusdcctctu ,  quo  idc  c.inutu  ht 
Awufto  (  cx  quo  fub  Augulto  pnmo  iianc  legc 
lata^piobabilerirjidcaiitot  cod.lib.fciibitificut 
ti  fiagmcntu,qvjoil>aL.RegiainVclpafi.inotc- 
pctitaprobatut  icfcrunt.^/Jt.^w^  dtr  d  LL.jnb 
lit.R  frOnufirtHicom.tnlib.i.  Faji.  licetidS*.  to 
fa£ludica;:lcd  ntfupt  artigimus  &  populi  fcitu 
&  SCtii  c6curnUcp:obab:le  cft.Licet  n.  Augu- 
ftusarmiSTV  tu  im  •ciium  obtmctct.  vcnfimile 
tamf  cft  fubnv.lfo  ,iliquombuuo,«o  toitaflis  tc- 
porcquoin  Mcitxnatis  fcnrcntta  dc  f  ctinendo 
impefiodcfcendir,qu.rlitu  fuifle  prjt>uxtum,vt 


Exptfju  &jn/>fitt.]  L'c(cript  o  ilia  ptivilcgij 
rcpugoat  iiOtilsima-  ngiufic  rioni.fit  rcccpto  u- 
fui  |titis.-&  ita  fcqucctuTomnc  privilegium  ar- 
quitatc  ntti .  imointerprctationcLgispcr  artf 
arq  Miatisrill.  priv  lcg.u.  quoo  Utxumque  falsd 
clt.cupnv iLgu"  illudlit.quodiu  pctfcna  fiugu- 
lare-  rcttucquod lcgibusu.tabb  piobibitumc- 
rat.livc  c6traei,livc  proca  qui  vulgacior  hajus 
vcrbi  ufus  cil.dcquo  v  rii  Mtwal.d  toc  licct  for- 
tailis*!iq-:ado  vocc  illagcneiaUus ufur(  ariuoo 
ocgavcum.  Lit.  G. 

Non  putoadmitreoduut  ptiuilegia  nobilita- 
tis  fab  tei  privilcgiar? fcranrur,  cu  ipfc  lit  prar- 
ced.privilcgialtuiiiofoium pctfooaltaraciar  Et 
ommnoprmlegia  quartribnuntur  qualitati  in - 
haactipcffonx.&aquaharc  dcpomioatur.pcr- 
foualiadiccndafuot^Ncqucobftai  l.x^  dt  rtg. 
Mr.llbi  tcaiia  dicuntur.  qux  tranfcunt  in  hxrc- 
dcs  quocia filioi nobilis aon  jure  haricdirario, 
fed  vivoadhucpacrc,quiaipfeaobilise(t,p:ivi- 
lcguiUa|urefuo  habcc  &aliasquilibcc  qui  fuc- 
ccditnobili.oobiliscffctNcqi  remipsi  variare 


■ — i   •  •  ■      .  ccait  no 

quodarmisoccup.ivetat  .volctcpopulo  ieiicrc.  ft  fiye  J0  abftraclohve io  coctecolojuaris 

&  abipfopTpuloacccpillc  vtdcictui.  Alio  lcniu    ^  pevj0,- 


HiciturLexRegiam/  i.d.  mtrt.  i/i/.acauffa  effi 
cicccquxa  Romulo.Numa,  vclalioRcgc  hta. 
Lit.  C 

QuaUfutt  Je  etnfu  }  Uinus commodum  videtuf 
hoccxcmplum  quo.i  dccdiclis ,  caquam  ipecic 
legu  &  couftitutionum  agacut.  licct  aliascdidli 
vox  generalior,fignificansquiequidcti5apriu- 
cipe  moncndi  vel  reprehcndcndi  p«pu!i  gratia 
proponcbacur.ut  notat  Lipl  ad  lib  j-  ann.  Tac. 
Scd  Sc  fpeciesiltTcdict'3  decrctu.&c  (ub-lir.d. 
propom  dcbear ,  cii  ea  faciat  fpccies  coflituuo- 
nisgcnetalis,  quamvis  cria  dccrctumnonrcdte' 
fimpliciterfubgcncralc  rcfctatur.  Forcaffisac- 
curatinsdiccturconitirutioncm  clfc  vel  gcnc- 
ralcm.ve!  fpecialcm  fcii  fingularcm .  ucrumqui 
vcl  fimplicitcr  vcl  lccundum  qutd.  Simpluicer 
ccncralts  vidclicct  1'jnftiooc  &  crfccTi  u ;  utedi- 


&  pciindc  ut  nobilitati  ita  ftudijs  ,6i  vice  »crfa 
licut  ftudiofis  ta  uobilibus  privilcgia  couccfla 
dicetchccbit.bt  itallatucmus.privilegia,  vcr- 
bolatiusfumpco>dati  vcl  fingulic  perfoms ,  vel 
intcgroordini.cuiufmodi  fuuc  pn vilcgiactcdi- 
torum,nobilium,pauperum ,  rufttcotum,  ftu- 
diofofum,&c 

AD  THES.  VII. 
C  Xnm  nt altqHQ prtvio  )  Maleid  probarevide- 
tur  cx  vctbis./i. d.ortg.  mr,  non  pcttfed  prr- 
itariopoiccrc  quippc  cx  quibus  fiuftia  colligas 
aliquod  cxameo'  &  vcrboru  illorum  iflc  potior 
fcnlusjfacultatem  jftam  oinnibus  dignis ,  quafi 
ipfojurcconccffam Sc  prarftitam  ,  veretia quod 
hoc  non  tam  debcac  ab  Impeiatore  pct  1 ,  quam 
potiutipfi  praltarc  fe  digoo*,  quo«populus  de 
jurc  conluleie  posfit,quodarguit  vetl  fcq  quo 


ccneral.sv.dclicctiaactiooc&cltci.u.uted,-  J              profitcturfc  delecfari  ,  U  qu.sad  ref- 

c1u.l.mpl.c.tcr&abfo!utcfPcci,l.s,utPnv.Ie-  Jdedun)fcpopu,0parct..uluaHadf.anusre- 

g,u:fccuduqu,d(,ina.oaefpeci«lis,effectugc-  ^^,^(14«^,.«!^ 

neial,sucrclcr,ptu&decreti..CxtctUmandafa  ^ p0odcndlfi  g.Hat.mconcedebat. 

magilttatu.quxh.cimm.lcec  Tt.nih.lhucpcr-  Htditltytrmtoruiimini  )  Ua,  vctfale  hoc  n5 

""^01,.,         ,   .  7*T'  b-         .  ,lt        ■  eft.cumquacdaantiquifs.mat  Acadcm.atiuGer- 

•WtojW-W^  man.apriv.legia  fua  &  confirmarioncl  a  folo 

pr, vi  cgm  &  put  JoguUrc,  quod cu  facete  pacct  p0Mi£e  ftab|aot (cd  &  aliasin  fpccic  ftomca 

exalleg.L..6.d  LL  quia  ,us fing.iUfe eftomoc  pcfaioti$noai«ctpon«or.fed rcountiatio- 

id.qaodpiaetetratioacjunsoidipari,  tcccptatn  *"t'  * 
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DE  JUSTITIA  ET  JURB. 
BesfiuntaurhoricjteCancelJanorum  q„,  fcre  tfr  n 

«iashL.ruml.rfpirinur  A  adC'  ^Uodnon omn»noP^«datbxc ,oJI«10:imo, 

%  SmedjiCMu»  BautiAMrtis.  1  S:quidr  cuiufcnn  "traa«UJm  '  quod  fcntcntijscjufmodi  juHicia 
quc^aculrarem.ntell.g.r.et/a  nliatm^      '"f  r'0"mo7"P<>Hunt.nullaTIdecurefl,hxc 

,u.i,crrat,oinpJer,fquc  S^StS22  *'  "eaue 'ud'«»'-i  easomnino  fequi 

cft&flquidcmVt.aJhorumcreT ZSSR  ^^!/?^^"'^^8" 

Acadcn,,,sfictipotcA  nonv,"e0 TuiT,  ,C<°'um  d .|  * .W.«r  n*t  quandoip.c  lurt.n  ncn 

hujus,  ^uotLcunoue;  nSS^SSZ  ^'"^^-'^««^-Hcut.^funrcmoiu  iuui- 

refervara  ffifdpH.  fcfiSfe  £3  T  w  ^  *  Vt'°Ue  a!  l,d  iCtU? 

AnbxtUtnuJcmprcvilJ;  lS,qu,dcm  iur,  r«.  SfvJ^S!"- ?  ^^""«'Ihsfcntcntijs 

^l.umhxcfitcreaL.prfv.lccJ^sToS!"  5«  ",0UCndj'n.6  <C  '  C  ,orUjfed  cui 

htUm^m^JmdMSil^Slh  ta  tlsP'lnC,Pu'rotu«"v.cefuprc-rnaI|lad,- 

tamcnuegatTt.Jfcd^ucca^  "ft«.a,od.«re  v.dcntur.  cflcnr  confcrend,. 

tcfta,cco„ce«aCom«c7S  C*cerum  «i ';0"ddamus  lCti  .usfcceruut  non 

dum/cr.i  dc  cflcnria  S5SS£F&2232:   SSSft^'?^!"^'1*1  **  '«  * 
«uHumfutur..mforcift™"nJui  & '»ud /.dclicct  ,n  caribus fi08ula,.busdu- 

clurxDonfimplc»f,rd.Rnuas Tcur  nobH.  «  rb,,S:ande^^ 

fedfundcurmcrudit.one  2 iSESt  rUDtur«'am/urnconft.tut,onibus«»/ 4.  5.  r* 

uftimoBiumn«MicumI?offic.a     mt    P  "f*»?  »e  qa.buiaccip.oluftio.  ,»4.S  „}. 

diccndumcllct,  UOuXu^tS^jfiSf:  S^J^^%^r*C^I^»ia  ■**»*- 
poreftarcmilIa.ncreandJDoaor  ?  a2' /    '  IuJ'c''fi- P-i-nf«len„  juxra 

ceffam.nfuenuMdone.ftdifioiQaJfew  ^*' «efpoodenmlcuren. 

cumrar.oo.confentanea  fi.H      '  um  , aatont.atem jur.s  unquam  habu.flc,  noo 

pecuoiagradum ta^cJjtSiSSJES  r"^"norMovctauoJPoftcaThcodofiusqUo- 

Rcbufpablimpoocrepofs,^  r,'ndam,C^ramfcriptaconfitmavit.lecuodam 

culofa.ftahabciidebcatcoce"  0  0qu'e  ef,  ESSF^^^*^  Th'" 

gao-ireaefenrire  DoaoTet^rX^fto,  ^'"^^ 

S^%«Ar2S  Intaurafcribenri„m-cnrba,&fibiconcra<!i. 

C«S^orEe3^  «nt'u'".n0»PutoprobandumTrc.H;cr,,n.ur 

l.asperfona.rrio.feiri»ond  be!  ne7'l^o'  SffS^V^^**^ ■««•* 
damutComiti.ftiPalat.oialicoa  fiH,,r  ^  n ab  "P^Mu'  Pjofe  habcconfil.C  dut,- 
Moces.r,n.KttA.o?^jS^8  'Z  ^V^'  auod 'ta  qu.fquam  ,n  c,- 
«uo,anrummodiproba»,ur?ju»^  P"Us t0u^narerur,cam prxferr.m  Dd.coo- 

&aUthon,asl'r,rTip,s       ,  Z  fulennbus.quoifi  memio.c  Tr.  oon  .njuria  mi- 

inrrdfclee^s cZ .olfr  J^$*£  ^  ™W "'^"  ^ccxcufacTr.qu.d mem"  c 
^7./7  p^c,fcord.n,sIndi  iumcxc^  »PPtob«orum :quia aut oulli talcsfaut. ap- 

uehac,««ftiooepluribal^  ISmS^V^9^  Cam^to  '  aut  ■»■»•• 

r«^^  A*a^,.e.d.2m#Vrni       '  malt.funr .&  .,us  crat  explicare.quofuaintc  1,- 

L,T     C  5erVaPpiob"Oi.Ncq,iuyaurTr.allegac.Bal- 
Curdul  M-rvcrr/c^Vcum  luft  int„f   J"$  '  aui"fum  01  *«fum  rradWs  hoc 

ponfa.cnamopin/onrmau  chor,»  ?f,  I  fS**''™^*^****^'**^ 
ccffariam,q„0d\r,amfeo^  mouoP'°^t;t.Sfuecunthabiti,quo  'fc.depc- 

lir  E  <V quod  ht  D  c,ria^!°y  "c.amuI.ec,uHicareo6pofIic .Iftidfireftehue 
^P*'t€|on.fae.rI,,n.n.£2^^&rS  "a°^rtUf '  <equ«u««,,.mcum  abfoivcndum 
^h^^^jSS^M^1  "^-^^^Su.quoiumcanqueccumlCtorum 
&rd?»«*  cu~:^S^£.  Ptof«.abe,*ntScjam 
lucdum /i:ciuf.nodi  rclDonf^rr.^i.  .        i.    •  THtSIS  VIII. 

ctt.ui.ra.  •  «KnmjMeuK.  v'n.Rora.c,aaiiflu>xcjuouibmc:  .clq.i.. 


i*  DISPUTATIO  L 

in  exquirenda  veritatenumerirationcm  habe-  quicquamtale  apud  Batd.lococirat«. 
rc  rcctum  non  cft,  nequc  numcrandx ,  fcdpon-  EtfiiMrifcrtptofintcontr*ri».]Ho<*dia&i$ttT- 
dccandxfcntencixfunt,  velquiaDi  qui  inc&-  tibusnon probatur.&magis  tft.ucpiobandum 
munibus  ilhsopinionibusfamiliam  ducunt  ut-  oon  lit :  qaodaliud  fitquxtcrede  vi  confueta-. 
porcfubfidijsiilis,  qu*  ad  Teramiuns  Romaoi  dinislegemabrogantis.aliuddceo.quod  opi- 
cognirioncrnnccefiatiafunr.dcftituti.nonraro  nioniscrrore,  quodjuri  conformecfle  putatur, 
ctiamin  ipfajunsprincipia  imptngunc ,  Tcldc-  rccepturoeft:  &  fiquidfquodipfc  admittitTr. 
nique quia  pKrumquc  aiij alios non iudicio  ne-  opiniocommurmqi:xenorisconvincitur,  ad- 
qucratioue  ,  f-dauihoritacccantum  ducli  fc-  mitteodanon eft.necidmittcudacrit , quxc6- 
quimtut:&  fic  bacfcotcutia,  ntplenfqucquod  ttatiatur  jatifcripto.quiaquicquidtalceft,  cr- 
Tciaratioit  ctiam  textusjutisfuadent.ficuri.a  roncumlic,  oporcec:  nifi  forteTr.  etrorcmra- 
communitantum  opinioocpecdcant.  tiooiconcrarium  intelligit. 

Lit.  A.  THESIS  IX. 

g«*  olim rtctpuftnttntit.  ]  Non  videtur  bona  Li  t.  A. 

compatatio:  tcI quiaillr  ctant  fntcti*  de qui-  /-*  Onfuctudo magis  v idctur  effe morom  cau- 
buscooftabac  lotcromnes,  Tclquia  lCtorum  v-'  u  cocjue  morcs  conftantius  &  firmiusquid 
illorumauthotitasnccciIariae:at,  vcl  quia  illis  inufu  junsfignificarc  Tidcntut. 
jus&  Terajuris  ratiocogoita,  inquibusopina-  olfervwttA  ^ir/.jSiquidcm  nihiltale  inob- 
totcSTuIgononrarooficndunt  Vidc  etia  Mtr-  fcrvantia  probandum  eft»  nullus  obfcrvaotiai 
etr.i,  tpim.t  fr±.Alb.Qtnt.\.lt&  17 .  ($> tund.i»  crit  erTcctus :  ncqucin  buncfcnfum  verbo  ob- 
4V.pro  D/aotiquisconrra  recentiores:ubi do-  fetTantiae ICtos  ufos cxiftimo: nec  conTeniunc 
cet.qux debeant  cenferi opinioocs  communes,  ea,qnx  mox  Tr-dc  probaoda  confuerudine  tra- 
&  cujufmodi  Do&oris  fcntentia  ad  numerum  dit;ncc  malcCo»«».  i.commtn.to  confuetudt- 
augcndum  fit  attcndenda.  ncm fimilem  cffe  ait  virtuti  raorali.qux  fenfiro 

L  i  t.    B.  vircsacquirit :  utadeoconfuctudoconfidctart 

M/tximtficafuiimurt txprtffut  &c.  ]quafiTe-  pofsir.rumprout  incfle,rum  prout  in  fieti. 
rodehocunquadubitatipofsit, andccifiotcx-      Diftrtttismi fylo  ]  Haud  fcioan  hxc  difFe- 
tus  fit  poftponenda  opinioni  communi  ■  q«at  rcntiafatisprobanda:  quodcooditioobiccti n6 

3uidemlegircpugnansmauifcftuserrorbaben-  vidcatur  variarc  ciTcotiam  five  confuetudiois 
aeft  :  &  camhocipfo  implicite^farcatur  Tr.  fiTeobferTaotix:&  e* fcotcotiaDd.fhlusad  ca 
quodopinio  commuais  aliqaaodo  juti  rcpug-  pertincr.quxconccrnunr  procciTum.nequedu- 
oct.Tel ideominusiis  tribuendumcft-  bium eft  ,  quin  etiam actibus  judicialibus  con- 

tamultit.  ]  HocTcrumeft  fi  po-  faetudointroduci  pofsir:«oque  fi  qnid  Telprae- 


nantutterminihabiles&:  perfonxxqualest  a-  terTelcontrajus.circafatisdationcs,teftes,di- 

liasopioio  vulgi  pocior  cfict.  latiooes,  juramcota & alia  idgenus,  miudicij» 

AnpN^/rx/fd</.jrrafuppooithxcrario:quod  obfctvetut  &  fiatftcqucntci.rcite  eamconfue- 

opinioncscommunes habcndx fiot piojurc. At-  tudincmdiccmus. 
quinhocipfumin  cootroTcrfiacft.cumprxfer-  hir.  B. 

timnonpubJica,  fcdprivataauthotitatecolie-      H*tion»bitit*i.]  Explieatione  &  diftincxioDe 

Ctx  fint.  hic opusi  iotclligcnda eft confuctudo,  q«x  ju- 

LiT.    C.  risnomentuetipofsit:  cxtcroquiomultx  bar- 

Kifidtuptrtotrrort.  ]  Et  bicquoque  nulla  du-  barxgcntes,  barbarismoribusfc  inftirurisufx, 

bitandi  ratio:quis enim  apettum  ctrorem  lcqui  qai  errorcs &  abufus  diceodi,a  Gr adus funr,  ne 

CX ufu  Rcipubl  dicat/Nequc ut  putac Tr.  in his  jca loquat,  irrattonabtlitatis :  improbaoda  fc. 

rerminisiotclligipoiTuDt  argamcraZailj.quip-  confuetudo,qaxlcgcnaturxotfcndit.noo  om- 

pequcm  ipfclir.prxc.  utmiousfauentem  opi-  nisquxjurifgentium,6c muliominus.qux  juris 

nionib.  commuoibusimprobar,  ncmoaurcm  civjiis;quorcipecttir»*.«»  d.///*</dicitur,irra- 

utiquefavebitetroriaperto;  idque  ipfa  Zafij  tionabtlisconraetudo.arliceatalienarefrudfi,  — 

difputatiopcrfpicueoftcndit  6t  contrariaCir*-  fine domint voluntate  j.Rationabile aliquideft 

ttid.comm.tfin.lib  i.  ttt.g.lnfp.z.  vclcxfe,  vcloptnionc.aut  ctiamadftatum  Rci* 

Quod praxiiftrenfi}  ]H *c  rarioprocommuoi-  publ.cuj  quodconttarium  eft ,  nouprotinos  ir- 

bus  opuuooibus  autobfcutaautnulUcft  ,  occ  lationabiic  faabcudum  :quinmultacooditiofit: 

fcopus 


uigui, 
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Tcopus  "Rcipdbl.  vcl  !egifl«oris  cxcufat  :  uc  fu  con  Jitio  pcrfonx  poffitexcufarea  ranto,  foi 

ptoiodc  mulraopus  caurione  ,  ctim  rationcm  non  a  toto   ubi  tamcn  ctiam  intcr  qualitatcm 

ad  cllcntiam  lcgis  vcl  confuctudtnis  rcqutii  (MiAi, an  mious  magilVe ratiouem  ic  naturara 

dicimus.  Ncquc rcclc hoc accipi  a  T r .colligc-  orfcndar,  dslt  agui  tynrtcbic-  Ucituuic  an  et 

rclicet  iudc,  quod  Baldum  improbar ,  Qttiio/.  Icvitatc.an  aiT.-ciu,  an  piopo(itofactum:an  dc- 

jj.fnamin       nihilcxtatj  d.  LL.  vcriflicru af-  lidum  fuciit  impunitum  ,  etiam  illotum  qui 

firmat  polt  Gl.  valcrc  conluccudmcm,  qux  of-  dctaci  &  accitlj.i  fucruoC  ,  an  idco  quod  fortc 

fcndarxqiiujccm  &  rationcm  rivilcm  ,  fub  adnociriam  magiftratusoon  pci  vcnit  .•  quibus 

hacramcn  lunitationc  ,  uthufufmodi  confue-  circuinftantiis  pccnam  mitigand.im  omnir.o 

tudo  nc  quidcm  ad  (imilia  cxu n  dacur.  Nihil  dcicndam  cum  Canono  &  a!iis  multis  ,  quos 

planc  huc  fjcit  fr/j  f.  ult.  dt in/wr.ibi,  tamctli  PlOfp  Farin  citato  loc<>  adducir,  tk  fcre  fcqui- 

nullojurc.quonum  ibi  dc  ufnrpari  >nc  tantum  tur  Msfc  coHcl.iy+mm.io  2.  Aliud  cft  cuniiie- 

privati  agicur.  qux  adco  jus  non  facit .  ut  rn  u-  tudoloci.  aliud  aflucuidopeifonx :  qux  di  vcr- 

furpantem  dcturacliomjtiriarum:  crtcroqtiin  fillima  intf-r  fc.  dum  pn».ni  quxilio.ii  nnocclit 

incocjfutantumohunditurratiojursgcnt-fe-  iftam,  an  furtis  aiTuctus  mirius  lit  puoicndus, 

cunJaui,  tirca  jus  piicandi ,  uc  hoctamcnnon  confunihr    K:)u;dcm.quoJ rftam  quxftionem 

tollatur,  fcd  limiter.u  :  8c  tldi  mos  hodic  dc-  atrinet,  dtfi-ucan  pollir  cx  fcnrcncu  Placonis, 

fcndi  co-.ifticiudtnem.qjxpiivjTisjus  vcnaa-  aclioncsex  habuu  contraclo  c(Tc  luvolunra- 

di,  criam  in  pioprio  intcr  JiciC.  rias:  &  hcct  Anftot  contra  difiut.3  Erh  <.  quod 

Vtconuttndo  Pctrnid  ]  De  hacitafcribit  Va-  abinitioio  arbittio  cj>is  fuit  uon  contraherc 

lcnt.Fridcric  RigcnGs  mltb.d.jUt.  PcUn-  olim  habitum  :atramcn  replicari  pbtcft ,  quoJcul- 

itaobrinuiirc.ut  nobilispaucis  grolfis  corpoii  pa  in  contrahendohabitu  commifia,  fit  divctfa 

interfcdtoimpofitis,  imponis  abircr,  (1  vidcli-  a'culpa,qux  10  dcliclo  committcndo  :  ficur  ea 

cet  occidilict  hommcm  propnum  ,  fivc  fuum  gratiamitiusptmiri  cbiios  reccptum  cft.  Vc- 
fivcalrciiusnob;l.s,modotjmcn  non  iocolam 
•civitatis.-lVJ  poltca  longc  atue  Stcphani  tcm- 
porepubltcis u gni conmits  id  abrooarum,  & 
inoccifoicm  ctiam  ruftici  pccr.am  rum  pccu 


niarum  a.f  c.marcarum  rum  .mnui cavcci is  co- 
ftirurameflc  Vcrudivcrfaabhisfciibn  rlu-o- 


ium  aut  non  tnrclligunus  hic  habitmn  contra- 
clum.ut  adhuc  coricCtioni  fir  locuspcr  gravia- 
rcmeoctcttioncm  aurfi  contraclus  erit ,  cuin 
vcrfeturhtcinjuria  &  pcriculum  alcerius,  talit 
unncurabilisad  ■  xcmplum  qut  alrcr  pccnx  fi- 
niseft,  ut  cmcndcntut  alii,  a  communionc  ci- 


•dor.  Zawacki  Rogala.  inm.monali  LL.Polo-  viii  crit  abkmdcndus  Hinctcrtio  ftirto  pccoa 

nix,  ubi  fub  Lit-  K   h.inc  reu  conliruticncm  Jaquei :  4: blvt  ex  fcoccr.tia  Dd  in  foluumbla- 

Rcgntrcfcir.  Qui  pkbcium  homiocm  tuftica-  fphcman,  pccna  morcis,  Cyntuinl  1  C.d.Jurt- 

numoccidcrir.triginca  iiimus  cjtlblvat,  qua-  jur  ».4  &S*lt  ibi.Blini  i.C.mdL  lui.Mnjtft.M*- 

rummedicrasDomiooocciii.atiapuctisccdar,  noth.c*J.}7 f  .n  tS.  Altx  ctnf.jx.vfl  1  ¥*nr.  ;  1  d. 

4z  in  ftatutis& LL.Polooix  colhclis  a  lacobo  dtlict.q  to-n.  42- 

Ptilulio/ii.i  c  17  SiquifpiamKmctotxmocci-  Lit.  C. 

deiiv.dccemMarcasfolvcrctcncatut.  quarum  lAttinf'r'ma*itmrtiiaBn  )  Diftiodiocxpeo'!- 

fcxpucris.quatuor  domino cxfolvantur  Etac-  tacft.anliatmcmoiix  caufa  ,  ao  per  modum 

cepiabejusrcipentis.hodicqucid  fcrvati.  &  fanclionis  cxprcflxatxo,  ncncs  quem  jus  eft 

^JcStephanodici.cuminanimoquidcmhjbuif-  condendxlcgis  :  quo  cafu  lcgcm  ficri  necetfe 

feid  mutarc.fcd  crTccluinou  dcdifle  ,  dcforcc  eft,  quod  hujusilla lir  fpccifica  diffcrcntia,  Er 

ucc  pr>tui(Te.  VcfclDb,  lococttatoopmioncm Dd.  nonim- 

Vndtrtjclvitotefi  }  TJuplcx  hic  committitur  probat,  qua  negaturficriJcx,  (i  mcmorix  cau- 

fallacia  homonynnx,  quia  irucrcft.  1*  An  ali-  fa  fcnbatur. 

quidcxfcmahm  txconfuctud  nc  ,  tanquam  Lit-  D. 

pto  tnicacc:ptaimponitumfit.  fucritvc,  anca  Heiitin  cinfuttudintftntmti  JNon  facisiotel- 

-vitiefaadmiuilhatione.ee  ncgligcnria  magi-  lt<»o,  quomodo  confuerudo  gencralis  commo- 

iiratus  Ulocafu  omniDOcvitabit  pccnam .  ficut  dc  introduci  poflit  in  ampltfltmo  impcrto  tc 

futsacrudSpartanesiqirialicetexfcinjuftum,  «ttavefr  ,  qui putet  in  tondictud  nc  fpcc  :.-i 

■incatamcn  Rcpubl.ubiprojmeobfcrvatur,ju-  Dulla  tatifcu  ntiaopufc  'zd  &  malc  vctbutn  ho^ 

&i  viccs obunct  aut  ccrte licu i :  poftcnori <a-  Jie opponiturtcmpori  R.ci rub.popularis,  q uac 
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antcmillefexcentosannosctefiit:  cumctiamm  jarcconveotionis.quod ipfe moi fubjicic,  Cubi 

terminisReipubl.  popularisfraftra  dc  alterius.  tamen 

fcieotiaquxratur.Cxterumfioppoaaturftatui  haud  camen  lc.o.annonampliorcffcdtus  fit  iftis 

vcterimooarchtco  ,  magisoiim  quam  hodie  ftatutistribucndus.  ut  v.dclicct  qu.cunquc  illi 

confcnfuaut  fcicntiaPnncipis  opus.  collcg.onorr.cn  datc  volunt.ctiamftaiut.siUts 

Poft  legem  icgiam.Tutiusdiaiflct,  poft  tm-  parcic  tcncantut. 

pctiumk»PrinctpestranOatnm,quiadcI.rcgii,  jLiT.  B.   

qoandolatafit  dubitatur.  &  quodimpetio  jam  Dmtnrnrttmpcrt  )  Rc&e  ftatimur  hoc  arbt- 

occupatoIatafit,DOodubitatur:quio&poftl.  triojudicts  relioqucndumcnc,  quippc  quoi 

rcciam aliquodjus  populi  hac  in  re  fuillc.docet  caufa  unica  3c  vcra  confuetudinis  iu  in  confcn- 

relpouftim  lulianil  ai  deLL.  Quin ftatuit Tr.  fupopuli.  quicolligicurcxactibas.quifiuntia 

ih  jea  ht  B-  fi  nullam  vcifctur  fupcriorisintcr-  tcmporc,  quod  .idco  merum  cooftietu.linis  ac- 

cffc  confcnfumejusnon  rcquiri,  «c  tamcn  qui  c.dcnscft,  nequefi  vcic  loqui  vclimus,  intcr 

fta-utumfacicndi jushabcnt, ptoculdubio etia  conloetudiaisrcquiiua  tcccnlcndum. 

confjctudincmpotcruntintroducere.qaodad-  Qutd  ,n  flatntu  j  Flanchoc  infubtilitcr  did 

m  ttcndum  vtdttur.fi  fupcriorcm  oooabfolute  vidctur  ;  quiaftatutafictit  legcs  cxpfeflafiuoC 

&i-cundumqu.dtccogooicanc  ,  vclntftatu»  fandlione  ,  ncquc adco  adfui confirmationcnf 

nr.pcriitmpcratorcm:  m  aliis  ftatuam  contra  decutfutcmpotisopushabft.-nift  quisdifputeC 

Tr  d  tb  ittrlit.  B  o  rou.am  dc  hoc  effedu  quz*  dc  fta.utisnon  jt.rcfactis.quarex  tscitoconfca- 

ittu/utfi.pcriotJiatutumfaaum,  vcl  coofue-  fa&patient.afupcriom.pofttantitcmporista- 

tuJi  ai  iiu  oducti  tollcte  &  tevocare  nequeat.  pfum  fiimara  vtdcrt  poilint  Et  in  iftonou  elt  irt- 

tnttU1**ri*"' ** P»?*0**  J  Hictamenutique  degans  dtrfctcntiaLcgts.  qu*  ftattm  viresha- 

adturo  cxquonalcaturaut  fitmct  urconfuciu-  bcr,  &  confm  rudinisquar  fcnfim  8c  cx  muhis 

dofaceVnonpotciit  Bartol.maleallcgatur.a-  afl.bus  fingular.bus  ,  quafi  p«l  inductioncn 

•udqucm  citatoloco  boc  vctc  diftumcxtat,  collij;ftu.  &  conii.tuitur. 

ouodillc  dcroum  ;  opulus  cofuctudinem  ir.tro-  trAfutnuurtitnmtxnelihiu  )Ei  bocrntousfab» 

duccte  peflit.q  ,i  ju>  habct  coodendi  Icges  ve-  tile  eft, quoniam r»o*n.ficx  aftibus  ,  minime 

1  aurcmcxlolotcmpo.cconftnfuspoputiprarfu- 

mi.a  Jt  piobaripoccft.Cerciumhocquoq;  quoc 

joductpoflc:cV hoc  f.titalGs  afiibisopusfit.intera.bitrai.arcfciri  oportcc» 


tumiftajU.gat.op  rtmet.  d  fcqucntem  qur- 
fttoncm,quod.b..»nrum«BarraPartcc.v;rit.s 

f.'Ciud  t  cm.ntJoductpoflc:cV  hoc  rnralws  acnojsopu»  nr.mcci  iipuin uiricin  ujiuun, 

> finc  laiionc.ubi  pais  fc  paranm  couftdciari  qHod  pto  quahtatc  actuom,modo  ex  pauciori- 

\\  vclutBttinovict.quodexqu  iique  civi-  bus.modocxpIuribusdcconfcBfupopaliftatui 


con 
non 


«enrmVomConan. etiamfam.liamcoofuetu-  ccnfct 

dincmfibifaccepoflcadmtttat  ,  qu.d  nihoc  Et,*mex  r»\ni>tt*t,hm.)  Neqnchocfattsbe- 

admittarnusincivitatispauc:nequecjusargu-  ne,quiaproqualitare  objcct.  nou  nifi  pcrcjuf- 

mcntumconcludir.quodilludpracbeat  caufam  modi  actusconfuctudopoteftroduci  :  caipoti 

d.fcotd.is  Quiahicoonqoidcxpediat,  fcdjus  detogat/t*  d LL  qoodibi  oonagitorde  aclif, 

•arnsillinsconfidetamus  :  &  oum  jjuiifdiclio  quoconfnetadoindacitar,fcdrejadicaia,  pcr 

ctiamaparteiliapopulifit.noirpotctitcaimpe  qaamfccuodamcoofartudincm  proounciatur. 

d.rcquom.nuscajurcfuoaliqu.dinttoduccre  L»t.  f.  3c  G. 

pofl.t,roaximc  fi  id ,  non  contrajus  commune  pioponitur  hic  vuigata  qoarft.o.  an  confuc- 

Rcipubl  fcdprartciillnd  efle  pioponaiur.  tadopolfit  vincetclrgcm.quamdirrjc.lem  fa- 

Ztb**fhr»iUntm>&»-')  Io  his  vcrbis  «c  quar  ciuut  conrtarii  tcxtusiu/.  ti.infd.LL.&tnU. 

fcqunntttr,hacn«tariporfont.  i.Quodcolligi  C  qtt*fitl*n£.emfu.Coocdi3tioTt  probandana 

vidcturcxvcrbo.facerc.&terbo.coovcDtioni-  vidctur.  i.Quodhicquzratorde  ufulegicoo- 

%ns  aWcoftaiutumcum  coofoetudine  coofuo-  trario.qaopofitoaequit  crTclexio v.ridiobfcr- 

di .  t .Quodfiuftrafc  fine  effctftu  collegiis  jus  vantia,  ficur  cxadvcrfohacpofrtaconfaetuda 

ftatucndi,eatcnu5tantnmutoealii  tcocanrur,  connnuacfrcdicinopoieft.  i.Qnia  altcra  r^-s 

sonccdst ,'quippcquod*ufiODjut«lUiuu,  M  cokc;l.atioa.£,vcl  fi  lcx  nova>  fcc  facitcafuia 


tadubi- 
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indubitabilem.quodtibtoprocul.ficutlex,  ita  hisccrralcxlataprobator.  1»arr'ia  pof  rftas  mo- 

&  confuetudoa  icgiilatorctollipoceft  .  ncque  ribusrcccptadicittirJ  8  Jehu.qm  funtjuns  *r/. 

dehoc,  an  lcx  pollerior  tollatconfucttidincm  pr.l.d  mejmif.ptr mrreg.  vclquiaexjutegentium 

priorem.fed  dcinvcrfocafna  Julianoiai./.  ji.  c&mrgUmlt  J.nt.nv/t  vtlquiafenfimeaprxfer- 

difputatur.  Bmrt.&Ddpojl  G  cff  ,m  l  /.}t.  intcr  tim  quoa.hiiverfoserTr.lusapud  Romaaos  re- 

confuctudioemgeneralcm.St  fpccialcm diltin-  cepta.quod licctRamuli lcgcdeea caotu  cflct, 

guoot  :  verummrf/.a.C.qax  fitlooga  conf.  in  telle  Diouyf  Halic  1. t-  Ejustamcn  legismura- 

lifdem  tccminis  lcx  8c  coafaetudo  opponuntur,  to  ftatu  vix  ulla  vid*rur  habitafuiflc ratio.  cum 

nequedubitaripoceft.quinfpccialis  confuctu-  etiamcrTcflus,  quospJtrlxpotcftatittibtierat 

do  iegemgencral.*m  tollcrcnonpofltt  Alitin-  R.omulus,fcqucnsxtasauc  improhaflet/. 

ter  confuctudincm  contrariam  *  dcfuetudine"  d.iiktr.typ.fibm.  suttn  cifetfus  imaginarios  co- 

diftinguunc.quosmalcfequitur  An>.F*ltr.ind.  vcrtUTct i.pr*tertmtl.^urb  mtd.futptt.f4lv. 

/.ji.^LL.cumfolononufu  ncn  poflic  /t-  Scd  LiT.  H. 

ocproliiiorestolingulis  refutandisfimus,  vi-  Quxiiturhic,  an  Do&ori  de  confueradine 

dcantur  varix hujus rci  cxplicationcs apud  Cu-  attcttanti  fidcs  habcatur  .quod  vcrbis afiuma- 

jac.t/iaWi  &r inl.t.dtmfmr .Itlr  t.qmifi.  Pmpin.Dt-  curinrhcfi.verumtirgativamleltionemrequt- 

mtl.t.  ummen.io.Dunr.e  m't.d.  LL.frz.  dijpmt.  riirum  vcrburoprxccdcns.fWfw/iim-t/K.rumra- 

jt.  BmldutK.  in§.  feo.  I.  d.Xmr.nmtmr.Greg.  Li-  tio  fubjccla  quod  facli  fit  &  fillcre  poflir.itcm- 

ptiumtum.f.  Brench  t  .tffrt.  *Ljck  x.tnimir.  11.  que,quodqui  alicgar  lusaliquod  dubium.illud 

BeBon.in  Antin.eomtrmr.U.  Pttr  SAr.  }  ftm  t2.  probare  di:bct:eoqiiecontia  Tt.th.prmr.  l,t.C. 

Fira/.t./ifi.t^-DicifortaiTisnonimprobabilitec  t»f.  ctiam  doclori  atttftjnti  dcopioiooecomu- 

poflit.  Utdifttoguancur  tcmpora  Conftantiai.  oifidcmbabcndamcfleviiadmifcrim.-Vetun» 

quibus  Imp.abfolutapotcftate,  &omoihacin  Trfuamipfcfententiam  hicdeftruir.dumcum 

rejurcqutbufcunqucfubjcdtis  adcmpto,  legcs  Mafc.  eatenusnonobfcurc  fcntentiam  Bartoli 

ecneralcsioomncsfcrcbantprovincias.quibus  admittic.ucatteftariodofloiisfaciat  probatio- 

tivcperftatuta,  C veconfuctudines  cujulcunqi  nem  prxfumptivam.  Quxquidem non  limita- 

populidcro«-arinoIcbant:&intcr  tcmpotaju-  iio,fedipfiffimaBarrolifenteoriacft:&  fariska 

riani.quibus^populusB.omanusadhucconnivf-  doaori creditur.occquifquaadco  ineptusctt, 

tialtnp  jusaliquod  fuffragiotum  habctevide-  utprobationemcontrariamcxdudat.  Porfit  a- 

batur, quod  not.nt  Duar  mdl.  r  d.  LL.  &  quibu»  lias  diftingui.an  allcgatiofi at  ab  sdvocato,  aa 

«tiam  lc«c€  multx  antehac  a  populo  (ancitqob-  aliquofcribente :  itcmqi  an  attcftatiofiat  fupcr 

tinebanuquamexplicationcmconfirmatratio  confuetudinc  curix,  vci  lociinquo  ille  dadtor 

Tuliaaiiw  «*  /.?»  nibilinrcreflc,  anexprcfleao  vcifitu*  nccne.de quo  pixtcr  aHegatas  a  Tr. 

tacite  populus  volantate  fuam dcclarct,at  quod  Vide  Soarcz  m  comm.ep.ttt.G.n  1 91  Fiehmr.  vtl U 

fcribit  Jttfti».* f  ptn.li4H.nat  lcgesniutarivcl  «*/»t.»w.8.&piurcsapud  Mynf t .mt/.94. 

tacitoconfenfupopuli.velalialegclata.  Qux  THESIS  X.   

cmciuc,utcjufmodipopulus,quinullumjusc8-  \  Dlit.A.dcftarutismunicipiotulimitatio- 

dcndivelmutaodilcgcsbabettocquclegtcon-  /\nislocoaddcndumcft,quoditavalere  pof. 

tratiar»  coofuetudincm  introaucetepoflit.  qua  fint,fi  non  dcrogant  juri  coramuni  /  k  tame  va- 

icntentiamrefcuctiaroBarMBrf./.jt.i.tX..eaqi  lercntnonjurclcgis.  (alvofc.  fcmper  jurefupe- 

«fcrcntc  Acc.ibid  lroerioplacuifle  vidctur.  xioris.ut  pro  authontate  fuaijs  derogarc,  eaq« 

/fl«if#r/iiw.»ttBiB#i»OQBodconfuejtudiaem  abtogarepoifit  • 

alegeviaciait.omniratioocdubitandi  carct  :  Dtbmttfftrmtitnmlitm.)  Iifdemhichmitatto- 

«uodillamfxpeiolcgcmmutariaddir.malecG  nibusopus,quasth  prxced.lit  B  propofoimus: 

illooopnlatur.nccquicquamhucpetMnet.&u-  idcoquecumftatataitlaMecfcaoica  ,  quorum 

bifupcreo.  quodaotcconfuetudiBeTcccptum  facit  mcntioncm,  non  orTendantrationem  na- 

erat.lcxfertui,nonampUustllud,utex<onfue-  turalc.fi  modo  abiispcncsquod  eiusrci  luscit, 

eudinc,  fcdutcx  legeobtineas,  coofidcratur:  faacita  fint.defeodipoflcexiftimo:nonobftate 

quxctiamxquitatisratioeft  ,  qux  aon  ubia  quod  inlum  CV#ii»»»if#/.improbatavideaotur  j 

lCtointerpretatc  fcribitur,fedubia  legiflato-  quia neeomne  qood  L  civili improbatar.ratio» 

«probatafanciturin  legem  degenetat.  niadvcrfumeflccODfequitur  :  quodoftcndat 

VtiutpmttUpettflmtii  )  Exempla fubjcclanon  iusrcttaftusRomaDoinrc damnatam  t djidum. 

fccneaccommodataridcBiurjquianullaiupcx  C.dtiuurjih^mi.                C  *  M 
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Adprthsndumohftrvsntism.)  Jam  fu?r.idixi- 
mus.ftacutavimlcgis  obtiDcrc  ,  coqucad  ca 
nrmandaobfcrvanciamnon  rcquiri. 

Exujuftrt.^)  Inccreftanquxracurde  jurcex 
vcrbisccrto,andubio:hoc  poftcnus  inccrptc- 
t.icurconfuctudojuxcal  57-  d.  LL.  illudautcm 
confuctudoa  Ycibjsexpicifisdivctfa  ,  non  iu- 
tcrprctatur.fcd  mutat  &  abtog2::adcoquc  cum 
pofteriori  hoc  modo  confuctudiucm  a jurc  Sar 
xonico&  vcrbiscjusjurisrccclfillcnenobfcurc 
admictatTr.non  rcacmgcnerc  fub  inccrprc- 
tationcm  hoc  quoquc  rciett, 

Nedittjft  dtcij*Hr  Sbvt&v-)  Mon  fitisbcne 
hoc  dicitur(  quodjurisSaxonicipotcftas.longc 
cxccdat  fincsditionum  Elcctoialium. 

Noncosftt  )  Hnc  n^n  Lituauis  aut  Polonis. 
fcd  omnibu«.  fcrc,  qui  jurc  Saxonico  ucuntur,. 
hcdic  communc  cxiftimo, 

lu«comrBurtttnjttur»)  Abufio  h«c  vetbieft, 
tntoditanuiluin  poiTit  cllc  jus  proprium.  fleque 
ullumiascommodcdici  potcft*  mfi  quo  pluies 
munturpopuli  vc!  civitatcs,  cumomnc  pjsnon 
in  unum  ahqucm  aut  paucos,  fcd.in  omnes  ci- 
vcs  fcjJtur. 

Vbitxorbitst  s  )urtcommuni  )  Dubitari  pof- 
fitexco.quod  iusSaxenicura  prius  fuit  in  lm- 
perioGciman!co,quamjusRomanum,&qua- 
dmo.anim,fijuxraTr  iilius  juris  pnncipium 
ad  annurw  Sio  rcfcre ndumcft,  Attanu n quatc- 
nuspoftcajusRomanum  m  omncs  piovincias 
quaG  pramulgatum  fuit,  catcnusfcntcntuTr. 
admitti  poteft, 

Lit.  B- 

Cum  ftatutaalcgibusdiftinguat,  nonrecte 
fandioncscujufvismagiftratus"in  fuo-  tcrrito- 
rjo,  &quidcmquod  cx  oppofitionc  patct,  et- 
iam  cjus  qui  nonrecognofcit  fuperiorcm.rcfcrt 
fub  gcnus  ftatutorum :  quippc  cum  ha?  non  mi- 
nusquamPrincJpis,  fandioncs  ,  lcgis  nomen 
mereantut.  nififoitecorejpicit,  quod  cum  o. 
mncsftatus  Gcrmauix  nonmodo, ledctiam  I- 
«lix,  jusRomanumacnofcant.illiquoqucfan- 
ciendonontamlcgcsferrc,  ^uam  ftatura  con- 
deredicendofincufquoad  hoc  .  Ilcet  re  vcra 
fupcriorcm  DOn  rccognofccntcs ,  infcnorcs  fc- 
agnoiccrcvidcaBtur. 

LiT;  C 

jldtout  ttism  ipfijistutnttt.)  Nullahieratio> 
dnbitandi ,,  inftatu  Ariftocratico,  &  maximc 
pppulari. 

Lit.  D. 

AU.advcaastx  deliautoiurafottiii.  Qjiod 


TIO  t 

cxtiadubium  eft  ,  ut  ibi  conveniri  &  p^niru" 
polliut  j  vcium,  quod  pixccdcntia  &  fequeor 
tiaaiguunt.illud  vcllc  vidccur  Tr.  quodidvc-- 
napcctiaipfaltacutipuuiti  pofllt  :  q.iod  in  di- 
ftindeadmutcndumnon  eft  :  &  vcnusli  pocna. 
vcl  xquogcavior ,.  vcl aliasquam  altbi  ftatuta 
eft.major  definitafit,  caadvcnxirtogaudanoD 
fir.quodful.  ftarutum  iguorallc  intcllgaiur.. 
nili  prxfumptioilla&  exccptioignorantix,  vel 
cxdiuturnacolociconveilationevel  aliis  mo- 
disdidatur  juxtatraditaa  Bl.ty  Br.inicuntlot 
populot  ww.44  & jfo<]  Q.iitfumm.  Tnn  Isjon.. 
ilti.ccii ,Cjn,& Smtie.tiid  n.t.  idquc  maximcim 
deiictis  ,  qua-civilcmpoMUiquam  naturxra- 
tioucm  oifendunt 

l  t  e; 

Prcponituthicquxftio,  an  ftatutura  difpo- 
nenscncafucccslioncs,  obtineat  vircsinalio» 
tcrriiocio.  Ubi  Tt  nonreclc  allrgat  Bartolum,. 
qui  diftioclioncmimprobatam,  11011  quafttoni, 
primx.fcd  particjusdccafufucccslionisabin- 
tettatoapplicat  n  41.  Cxtetum  diftinclio  Tr. 
quoadpiimam  partcm  cucacaufamteftaii,  c6- 
munisfimcrcccptacft,  tcftclafone  tnl.  1.  C  tU 
jum.Ttin.col  i  o  iicut  lllamconcraDd.antiquos,. 
Petrum&Iacobumia<// probsnt.Br  nu.  Bt.. 
ctl.tCynn.t-Sslic  »11.  fi  vidcliccc  ftaturo  fo- 
lennitatcstcftandi  fint  rcmilTx,  fecus  fi  pcrfo- 
na inhabilishnbilitat a.Batc  <» d.l.n. 41.  Etenim> 
tcftamcutumquoadhocvidcatut  fapere  naru- 
ram  contractus .  &  cura  ftatutum  valerc  prx- 
fupponarur,adeoquctcftamcntum,  exjllo  ctia: 
univcifabonahxrcsconfcquetur.cHm  ex  tefta— 
mcntofittitulusuniveifalis  mdividuus,  utaic: 
Baldusre/.o  &  ut  Salic  ftatutumhicnon  difpo- 
nitdc  bonis  principalitcr ,  fcd  fufflat  fpiritunv. 
in tcftamcntum,  iliud  validando  Et  in  arg  ad- 

duCUntUI  it»;--t:fut?  ••,.,.•/«../  u  ,icrd-  ,V'*w.&.  . 

Usts,  &l-inh»c  C  d  dtn.Li  C-qutmsdm.ttft.  *- 
ftr.l.fi  C.dtteJl*mtntuii.infi  d  vtntrt  in/pic.ttx- 
tutbon.  ini  p.C.dtttjlam.  Iidemqueauchoics  in< 
caufainreftati  divexfumcum  Tr.  ftatuunt,  ex- 
ccptoS.ilicctoiW/ 1. num.i ♦  incujns  fcntcn- 
tiam  piocliviorfiini  .  quod  ftatutum  difponac 
dc fuccc  fiouccivislui :  idadcocnm jurcfadtu 
fit&  valHlum.iccunJumilludbona  morientis 
defctri  dcbcnt,  idquc  citraullamin/ariamma- 
giftratusalrcriustcnitoriircumetiamcxacci- 
dcott,  quodmortuusalibi  bona  habuic  .  qur- 
facilc  alias  vcndcrc  potuilTct,non  debeat  vana-- 
nru.-c,-sfio.  ncqueci  illo  accidcnti,  iofci  ri  c6- 
ditto miqua hxudi. cjucmlcx  vocat ad  fucccs- 

fioncm». 
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flbnenr  >  cum  utique  ftatucurv.  rii  vcrfi  !oci  dc  velmaximciujure  perfonarum,  velatinrcrpa- 

fucccsrione  moitut  difpoaerc  uonpotutrir;  Sc  trcm  Sc  rihum  dotninum  Sc  lcrvum,  & c.  ratio— 

ut  difputacSalic- quod  qui  dcccdn  intcftatus,  ncsoccurrant.  &  quicqujdputcsTr.aliaabhoc- 

eacitcioteiligatur  volmilcdeccdcrc  fccuudum  Doucllifrntcotiacft. 

loci  legem  6c  confuccudiDem  •  Licit  tn      itxsui  1'trumiUttLult  Scc.)  Primahxc  ratio  contrat 

inl.ucuiknutUttjinmtntu.l.mtiguputo  §■  it.  dt-  Altburium  non  vidctur  coucludere,  quodfcil. 

rtb.tor.l  ?repttrlittm.§.id  txtuj.  £r  ahbi,  ri  alius  homincs,  prxcipuercmcdio  actionum,  jure  u- 

ftatutoillonoo  vocatus,  poflct  cad.  i  jtionc  tc-  tancur,  &  Althuf.  facir  pnmum  Bt  a  ptimo  or- 

ftame  ntum,  fccundum  folcnnicaces  jlccnus  lo-  tum,ad  quodjudicia  rcfoic.coque  paiuma  L'o~ 

cifactumimpugnarc.  Cxtcrumpio  communi  nclli  fcntentia  abirc  vidctur. 

fentcntiaadJc Colci-d-prottff txttut.p.i.t  f.num.  ^uidqutd ttcquijitio.  )  Ncc  altera  ratio  hxc 

tjo  Modeji  Ptj}  p.i. confit.it  q.+.& yVautk.  d.tt-  maguicft  momeoci,  quodctiampcifonx  &  ic» 

ftum  mbr  dtmHttrintljlnm  n.  s4.  ubi  hxc  vcrb.l  jusminimcc»nftttuani  ,  fcd  cjus  fint  objcCta  I 

habct.Quibonaio  diverrisprovinciishabct,  il-  dccjuc  ipfamacquifitionem  vclamiiIiouem,fcd' 

lc plutium  pcrionarum  vice  fungitur.fcindiruc  jus circa illaconfticutum .  vcl  potiusmodos  Sc 

inquam,  hoccifu,  pcrfona  :  fcinduntur  cigofc  caufas  &c.incclligic  AlthuG 

patnmonia  :uc.ejufmodihomomoiicns  ratio-  Quidquod  jurt  ttwtum  frtvHtt)  Terriaetianv 

ncjurisprovincialis  diverri  alios  atqj  alios  hae-  tacio  hxc  nihit  movct,  quod  ipfe  Ulp-&  Juftin. 

rcdcsaucdivcrfo  modohabcrc  polTu.  juJtantumpri  vatum  dmdjut,  dc  quo  fcrectrat 

Etjnntmsgf. Non  bcnc hoccohxrccquod  tantuminJibiisjurisnoftriagitur  ;  &  ipfa  cra- 

ftacucum  cciam  posficefle  t>6  odiofum:  &  quod  cYatio  infticuciontim  arguit  illam  diftinc.tio.nc 

etiam  teftamcnto.  cuilegcs minusfavcnt,  in-  objccli  juritantumpnvjcoeflc  accommodata. 

ftitui  posfic  Lit.  B 

Viitgnurint  communt)  Non  facis  bcnc  ean-  Magis  vidctut  contra  Tr.  ur  pcifooa  non> 

dcmvultcflc  rationcm  impcttandi  ftatuta  &  qualitatcmcivis,  fcd  ftmplicicer  hominis  dtfi-- 

jus  communc  .quippc  quod  illa  proprie  dicta  gncc  ,  quomodopaiTimm  jurcfcrvus  pcrfonai 

arecognofccntibus  fupcnoicm  fanciantur,  ut  appcllarur,/ 1  i.dt  rtg.  jur.L  u  d»  jistu  hom.J.  j. 

adcoeap-oduccndi  cad.ratiouonficprxfcitim  nt quu tum qui injuivoc. I  iif. d.v.^.tu.Infidtfur.. 

fi  ftatutacitraauchorttatemTupcriotiS,  quod  ftr/  ficut &  in  diftinctionctripltcis  obiecli  fub' 

adinittitTt  facla  piopouautur.  petfonis  fci  vuscontioctur.  Ncquc  ob^bcquoJ, 

      fcrvus  pccudibuscomparacut/.  \.  ajL  Aqml. 

"    *  — — — —        —  quia<iupIcxconfidcratiocftfcrvi,quia  icsi  & 

DISPUTATTO    II.  ad  fccttndum  objectum  pcrrmct  tauquam  io* 

commcrcioexiftcns :  &  quapctfena,  quatcnus- 

DE      JURE      PERSONARUM.  fcil  fcrvicognaci &aft»  ucsdicuntur,  %  tUud.  10. 

Rrjfondtntt  LdnuptU+i  t.f>  i-Wwm^/.quatcnuslibe- 

u              ,w        .      ,  ..      f  ri  ricii,  hxrcdesinfticui  &  lcgata  accipere  pof- 

Menivico  aMczrad  nobiU  Luiato.-  fincitauihxccciamexipfotumfcrvorurrfpcr- 

T.HESIS-    l  fonaquadantcnus  valcaot/.t8  $ull.d ttfst.  t.icc 

obltgari,  & alios,  qum  ipfum dominum  fibi  na- 

*-IT*  turalitcrobligarc  arg  /  ii.dttty  jur.§.  i.  Ld.fiJe 

ON  valdctDoror.quxhicpiolixeTr..  aliquid  quari  propJiumporTidcrc  ,  illudpio» 

dc  cribus  ob,cdris  proponic    ncquc  capite numcrarc, &  lupcrco  cum  iplo  domino- 

puto  hic  ncccilum  cllc  nimis  aj;cre  dc  hbcrtatc pacifci,  6c  coutra  dominum  ad  ri- 

fubtihm.aucfupciltitioscbimtmbtf  dcmfcr»andamomciumjudicisimploiare  Stn* 

diviiionem  confcclari,  5implicitcr  diccmus,  tpifl.Sx.l^  §.t.dt  manHmij.l.f.&nprotmp.l.s.C* 

perlonasciTequafi  fundamentum  ,  quxacqtn-  dtcondici.tiiHf.dHt. 

runcrcsacquiri.aatoncscficrcmcdia,  qtubus-  .                      Lit.  C. 

adiusnoftrumobtiocndum  aut  pci fcqucr.dum '  Maleaffiimatfimpliciter  in  pr-maris  &  fc*- 

utimur  Illud  non fatis video  ,  quarc  fus  circa  mioxparcmeflc  racionemcum  jus  nacurx  fe- 

pcribnas  4:  resabfolutum  dici  dcbcac  :  ctim  &  quimurl.  Quia  Dcus  ab  initio  fccmmam  virO' 

macquircudo  p.luicsiQtcivcuiic  ogoitcat  j>  Sc  fubjccit :  3c  hcctiftudad  impcrtumcccouoml- 

C   J,  curr 


» , 
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camreferas, exiodecamen  nihilominusdivcr- 
fitasurriafqucfcxus  Deo  ipfo  fancicntc  appa- 
ret.  H.quiacum  impeifccrior  natura.  fatnmi 
fit.&fccandum  Philofophosuatura  fcmpcr  in- 
fendatmarem.dctcriorquoquc&tnferioieiit. 
W.quiaipfaexpcricntia  tcft.-  3c  omuium  poh- 
ticorum feotentia  prxft  antioubus  docibus na- 
t ura  mafcolosoroav it :  nmnino  gcneralc  habc- 
dum  firquodeftM/.t.d*  fuuumim  ,  majorcm 
eiredigmtateminfcxu  virili.IV.Exr*f«.  w t*  m. 
5J.0M*fi.sM\>i  ramina  dicitur  fcrvirc  viro.com- 
munilcgCDatatx;  dcquoplunbusiufradifpuo 
g.ib.z.tti.i.V  quiautdocct  Aiift.i.rV/»/.  j.nacu- 
fafaminafubjcctacttmari.  n«u  fccusacappc- 
titusrationi,  fcivus  doinino  ,  bclttia  homini. 
Quin  8c  exjutenaturx.quod  bruuscommitne 
dtciturde  quoramconouloquiturTr.piXtoga- 
tivamfexuimafculinushabct.quamctui'.  ad- 
ftruitPlio.I.J.<.*  *4dtTtr*qutl  *dt  L.unnub.n. 
|.6*/if.NeqjM  obttac/.  miximmmvilimm  C  dti 
prtt  qiiialufti.Impcratoruxotiuscaufx  fuxibi 
jofeivit.velquiautinmaceriafucccflionisSt  a- 
I,bipardcbcat  cflc  utriufqu-  fexusconditiou- 
biquc  parem  dfc  debctc  non  confequitui.  Pla- 
nc  m  hoc  ctiam  aliud  longe  judicium  futt,  vctc- 
tum  juris  coodr.orum.de  quoAnt.Augaftio.D. 
LL.pop.Rom.in  L.Vocoo.  &  nulla  lufttn.  ratio 
cft.de  accnfatoribusnator*  :  quiautmaxime 
oatuta  fceminas  producat.  noutamcn  proptcr- 
«ainomoibascodcjurcfocminasuti  vult  aut 
fincit  natura  Sc  ica  omnesprifcot Romar.orum, 
Grxcorum.imo  fcrc  gentium  legiflatcres.  qui 
joftiflimisexcaufis  in  fucccflionibu*  8c  alibi 
prxrogicivamafculosuri  volucrunr.  accufaco- 
icsjud"ccluftm  f«crincoiturx.  Vidc  ctiamde 
conditionibusfaminarumcx  jure  civili.  fur. 
T*brinl.x.dtO  I. 

idtoautinftatutit  iti*mpan*l.  ]  Mala  hxc  ex 
prxccdcnti de exxquatiooc focminaram  ex  ju- 
Tenatutx.iUatioeft:  vclquia  cum  dicimusali- 
cujuspatcmcircrationem.ad  favorcm  lllius  Sc 
commodumrcfpicimus  vcl potiusqma  ftatuta 
panalianon  naturaiis.fcdpofitivijutisfunt,  & 
rion  taroajutcnacurx  rcccdunt.  Ettatnenhxc 
in  ftatutispanaJibuscxxquatio  fimpliciterad- 
znittcnda  noo  cft:  qwod  Jicereadem  Sc  aliquan- 
<lomajotfitmaIitiaf«minx,&  tnlit.dtfai  in- 
rct  circumftantias  ex  quibuspana  mmuitur. 
fexusBon  rcfcratut ,8t  inl  io.dt*dult.St  ajibi  ea- 
dcmpccaatn  faminas  ftamatut .-  attjracu  iyfx 
JLL.  fuppeditant  hicdiftinclioncm  an  dclidtim 
fir  juregentium  Sc  uatuix,  anjurc  civilipiojii  • 


10  II. 

bitum.ircmquean  iracemparatnm.ut  ignoraiT 
tiajuris  cxcufaripoflir.ptr/.y.^L./w/pf  . /  jg. 
f  i  &7  d*dul*rg.l.?  dtjur  frfaft  ign-  Quincj 
tiam fcxum mtct caufasinirigaiidi  panam  rc-  * 
fcrri  rcftis  cftTir**.dtpci»  rfp  r*uf.t>.\X;  dc  patct 
non  rcclelV  hibcrclcgcmjulcin  quxfaminam 
adultcram  lor.ge  mititis  q "am  vitum  puoit,  Sc 
omniooapana  capitaii  abfolvit. 

M  u  litrt  m  nihilh*ktre  prf  -rmtiv*.  JSiquidcm, 
ur  pramittit ,  in  multisca  :.';sdetefiorcft  con- 
ditiofaminatum,  dc  ift.j  i>c  quidcm  dubirari 
potcft.Cxtcrum  pct  Juftin  tn  multismeliorfa- 
ctaclt  coodicio famtnarum,  (acagencc  procul- 
dubiocoojuge  Thcodora, qua  in confilium ad- 
hibita,  ca  ll.qux  fibi  a  Deodata  fit,allufionc  ad 
comen,le£es  fc  tiiiilleproficecu:  Juftia.incujus 
ctiaro  oo-nepixfiucs  tt  magiftratus  provincia- 
rumjurabant  N  9  camnon  cefliflc  Juftio  fcri- 
b\iEv*griwlib  4  c^Mo.imopluspotuiiTe.ncqt 
aoiusfcdduorum  impcrium  fuiflc  Zoaarasre- 
ftiseft:oequcid  Cnccaufa,  quodautotc  frvcop. 
l.x  dtrtb  Prr/.fcditionecrcitaca,cuJuft.p!erifq; 
dcfpcraiibusjam  navcs  Sl  fugamfpectarct,  ipla 
orationemagnantma  Juft.  animum  eonfirma- 
vic.ut  hic  adeo  uxori  quafi  confcrvarum  debue- 
rititnpcrium  Oftenditratio  quam  illi  tribuic 
Procopius,  ambicioncminfigncm  ilhus  fami- 
nx  Ab(it,inquit,ut cum cgo  dtem videam,quo 
noab  obviisDorajnafalutcs.moti  fatius  eft.qua 
regnum  rclinqucremihi  quidcm  notus  fetmo 
piobus,or|«aAov  CVToi»»»» |vrfp«ff|(f 3  quibus 
fcil.veibisolim  Philiclu«Dionyfium feniotcm 
feditiooe  coorradc  imperiodcfcrcndocogirao. 
rcm.confitmavit.utiefcitDionyf.fic  M.h. 

FtHtCufanum.')  Revetaiodignus illc  Cuja- 
cioenorcft.icfi  matimcnomcn  hominis,  ve- 
lut  apud Gallos.faminisncges.  ipfamremca- 
mcn  ncgarc,oppidoquam  fucrit  ftultum.  Neqi 
moverc  dcber  /.  i8.f  .f.dtp«».i6  quam  utendatn 
cftvelrcfponfioncTr-vclFrr6«rjj./uir#rr.i7.ue 
poftcrior  claufula  ad  poculum  abottionis  refe- 
ratur.fi  co  vclmulier.vclhomo,  idctt,  fatusio 
utciopericiir- 

THESIS  II. 
Lit-  A. 

Qaarttm fi*tu* Hbtrttu  )  lmpropric hocdid- 
tur.liruri  tt  Lir.b.fcrvitusdicitutftatus. Rcdta 
autcm  dcfinicio cft  hbcitacis,quod  fctvi  non  vi 
&jurc  ,  Icdconditioac& quahtace  ftatus  fui 
qutdquam  faccie  ptohtbcntar. 

Lit.  B. 

Origintiuruitnttum )  Cautchocaccipiendu, 

atta- 
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uttamen  non  ncgctar ex  hoc  jurc  forma.  cum 
cota  eficntiafciviiutisczjutcgcntium  fic  licct 
modosaliquos&qualtfatcsadjccerit  ju$  civi- 
le,  quod  &  circaoblig#ones  ufu venit. 

C*wr\  n atnmm,  H  oc  quoque  fauc  czplican- 
dum.quialibettasnoncllajuic  naturx  &  ra- 
tionisdecrctive  :  &  fcrvKusmi£isprxtcr  illud 
}usq«od  cum  illojurc  bclla  ignota  cLicnt ,  o»'C 
feivieilepoifent  Dicitur  igittir  tonua  natu- 
ram.quia  tepwgnat  condit:ooi,quam  homo  ha- 
bctanatuti,  qux  otnncs  xqualcs  ptoduzir  arg- 
pr.l.dt  ttttrt  ■  & t.  ii.de  reg  jmr.  Ahofenlu  hoccz- 
plicaripo(fi:,quodcura  Ariltot  x.poh.'  t  natura 
fcrvi  fint.quos  illa  Itupidoingcnio  quafi  ad  fcr- 
vicndu  protiuxii  :hocfcrvituttsgcncicficquc'- 
r,craliisfub;icic6;;ngit,quodimpcrarcparerac- 

Strvttutirn  ejfepmamm  pectsti.  Malc  hoc  pro- 
baturcxcap.  rf.  Geocfis,  velquia  utique  Kam 
io  fcrvitutcrafiarium  fuorum  uo  fuirtedartus: 
Telquia  rcfpictt  politicam  fubjec1»oncm,  qux 
tamco  inpollensdcmumhabuicczitum,  &  cx 
alcctapatte  ptaccmincntiam  qnandam  :  quo- 
niodoetiamlfaacfilium  lacobum  fratiis  Eluvi 
quafi  Uominumconftituit. 

Rea*eti*m  intie..  Viz  eltuthuic  bellaadfcri- 
bi  dcbcanr.  r.ifiquatcnus  refpiciunt  dcfenfio- 
nein:  (actctoquin  cairationc  dcpravata&im- 
piobitatc  hominum,  &  cupidioc  habedi  domi- 
nandique  traxcrunt  origincmqua  ead.libidmc 
&fimulaTaritia,nonvcrore<flara:ione.  hortes 
infcrvituremdcduzciunt  :  illacnimoontam 
veraratio,  quamptxtcztuseft,  quodfcrvaodi, 
&ncoccidctcnturhoftcs,gratia,fctvitus.ecc- 
ptadicitur.coqucmagis,  fi fctvitutcm eomo- 
do,  qua Romanis  czcrcita fuit,acetbefc.&  ciu- 
dJi!cr,confiJcrcs:&iodiCiocft,  qujd  Chn- 
itiaim  poltca  fervitus  imptobata 

Itm  c  mmfmpUntet  Remmm.  ^Totnmiftudftivo- 
lum  planc&  commentittum  cft:  quianonRo- 
manishocproprium.fcdomnibusfcicgr  ntibus 
commune  tcftc  Iuftin.  in§.  1. 1.  qmijnntjut  vel  a- 
Ikn  Cjriee  mpmdXtmtpb.j  .yin®-  ^onaal» 
*»3f  U«t  5r**ircXiu»vr«»  *c- 

A«  $  £  >  (2,  »  5»  i>0»TMt  i  ~i  on  «     7  6  S  s  ,«ri  T»T 

eV  rV  *o> rt  tc)  rdxrf*  ■  ra,&  in  fpccic  tcct pta 
Afiyriis.Syjis,Arabibus,X«»0i»»»/  4.  »«^««1. 
Parthis.Germaois/  imdt  cttpitv.  lmflin.  /»tV  41. 
Cern.TMt.de  mertbm  Gtrmmn.  Nequc  vcio  hxc 
juftaautadc.quataiatio,  &  utaliquatenuscflct, 
eatamcntantumcaptisin  bcllomiirfto,& fcic*- 
tciiojuftam  caukmfovcutibu*,  &  fcxc nun  wfi 


ER  SONARUM.  xj 
duci  jus  &  auctonbus  beili,  nonauremmiliti- 
bus  &  iubditis,  multifque  nihil  aufis,  veluc  ur- 
bcczpugoatacaptis  ,  ncc  rosminis  aut  pueris. 
nec  cz  anctllaoatis cooventtcc  Et  nulla  plane 
htc  Romanorum  fapientia,  fcd  1II1  jureab  aliis 
gciittbusacceptocrudcliusctiamquam  hx,  ull 
tucrunt  &  ilIapaoahoftMjm  efletlebct,  non 
uciprivati  quiq  uc  mancipia  tunc ,  fcducvtcli 
tmpcrium  accipiant. 

lllu  ipfts  mttltm.j  De  hoe  fcrvitutisgcnerc  hoc 
ahSrm  1  1  nccpotcftncc  dcbct,  fedcum  \riftde 
illa  ,  qua  natura  Itupidus  &  tardus  fubjicituc 
prxltautioii,adq'.:od  g-.nus  pcrtinct  iliud 
thenetlib.6.  iutctjr ,wcU.jv$  to.li  19  \t'  61AU*.- 

ftitVs  wtpi5*a9j,  t*isfev*/  UvT&t  risri»  t&v 
auvirarffOD*  uirapi^ixv. 

Qmttmvu  kocpeti-M  de  Vcliticn.)  Ita  omnioo 
eft,  Sc  ncc  quidem  per  aoalogiam  ad  fctviiiuis 
ittamfpcciemhoc  acc6moJan  pollc  pucamus, 
quodilta:l'ubjcdtioijcm!pccicstotoiutcr  lcge- 
uere  diftcraot. 

jH-4t/itmgtntet.}Hoc quoqvc  omnino  adfub- 
jeftiotiem&jmpciiumpoliticumpertincr  :  i- 
dcoquc  malc  ei,  quod  dc  analogica  accommo- 
dationcad  fcrvitutcm  domefticamdixcrat  lub- 
jicitur. 

«j)iwd  muttm  d.Smm  tft.)  Quazfttonem  iftara 
nou  bcoeczpedic  Tr.ncquc  ad  teztus  bcnc  rc- 
fpondct.  Uiccndumpotius  quod  fcivusconfi- 
dctctur  vclut  pcrfooa,  rclatione  h.ibita  ad  do- 
minum,quomodonunquamlincdomino  cft  : 
vcl  utri.sjliaquxc(tiodominio,quo(cuiu  po- 
tcftclfefincdomino,  nonfccns  ac  quxvis  alia 
rcsqux  prodcliclohabctur.licetjurc  novofcr- 
vus  proderclicto  habttaslibct  fiat:  vcl  brcvtus, 
fcivus  confideratur  vcl  fimplicttcrutrcsquz- 
vis.vcl  cum  illa  qualitate  acl  uali  fcrvicndt.  tan- 
quam  inftiumcntum,  quud  fcmpct  cft  tclatum. 
Latciumad  Lt.inpr.4i  ttr.  div  j  miuusrecle 
rcl]  odct.quafi  fejvustbi  fitio  dominiohcrcdis 


fuiun :  cum  tamen  ibi  dc  h.i 


rc . 


:atc  iicentc  a  ■ 


gatur,qua?  oon  harcdisied  dctunclipcrfonam 
icprafcutate  iiat\it,tnpr. lnjt.de jltpm!-ierv.  f.  1 . 
].deh*?ed mji.l ^x-inf.ted.  ocqueadcodici  potcft 
hxredis  rationc  juris  ,  quod  habcat  jn  tcbus 
hxtcditatits,  cum  nondumhxicditatcmadi- 
viflcproponatui ,  &  iingulaii  cafti  U  rcfpcda 
hxicditatis  rcpixfcntatc  dicitur  pcifonam  hx- 
tedis,/.t4.jt,M«v*ni»».4c  quai/i//.#/*rj.a.  d.$ut. 
ixtk.i. 

Iit.C; 
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Tt  T.  C.  C.dt  mgric.un  C  d  C.4en.Thracerr.l  i.C.  in  fuilti, 

Mnvctur  inirio  quarftio  an  fhtuliber  punia-   c*ur.toL  P o ili c  p  lcnius  diftioglii,  quod  auc  man- 
■t;,i  ut  fcrvus aa  ut  llbci  quod  poltcriof  ptimum    cipia  tetra:  adicripta  fuDt,  &  hi  <  n!oni  omai.io 
iintroc1uclumaitconll'tu:ionc  Divi  Pn.  Vcrum   fcrvi/.i CTh  finectnfAtl  »<■/.«.  rur  non  mauci- 
•obftat,  quod  Ulpian u$  qut  poft  Divuni  Pium    pta,  &  hi  coloniturfutTni>jplucs,quod  tctracui 
•vixit  »«/•  £.  t  fi  u  ^ut  trft  lib.  itatu  Iibctum  ut   adfcnpti,  vcl  domioicrat  vc!  iplorum  ptoprta 
fcrrumpunirircfpondit.quod  fcar^um.  utirur    in  quibusdemum  ,  non  vcio  ;n  illisrcde  dici- 
ipkTr.inf.f.i.dfiut,?  th.i.Ut.f.  CootraCuia-    tiu,  quod proptiOfum  fmt  rnlicfloics  ,  Sc  ipfi 
.eiamquiconititutione  Divi  Pii  circa  cxcufa-    penfioncshTco perfolvjnc  d  L  +  .dtMgric  Et igi- 
.cioniscaufamimpenrnmlit  r  uum  jusnovum    turilli  ptopiusadfervosacccJctc  vidcntur.non 
fadumeflc  putat.  quod  qutdctn  fi  valct  contia    tamcn  plane.ficut  jliifcrvi.qiubusctiamoppo- 
Cu/ac.  ctiamnccclTiiia  valcoir biccontra  Tr.    n untur i» N-ax#  t-u-inf.  quippc quod cx.con- 
Scd  nimirum.ionotavi:  iSn  Tt.  ttiain  Antoni-    tractu  conftitui  videntut«ri>./ti.C- dttgr  quod 
num  Caracallam, Severifilium,  Pium  di&um,    vcrofimilefit.cgcntcshomincs.qualcs  idtcm- 
&  divumappcllatum fuifle,  auto-c  Sparttanoi    pusobctcbrasmanumiflioncs.multi,  utviclii 
hie,inquit,omnium<htnlfirr.tis  ,  parricida  &    habercnt.doniinii  fundorum  calcgc  opcram 
jnccftus,  inter  Dcos  rclaruscft,  dc  quo  ci.im    addixtflc,  ut  pcrpctuo  ipti  liberiqoci  otumco- 
JUvari/.i.-uar.it.  Scd  tamen  adltnc  tcui  nUim    Joni  cflcnt .qtiod  cum  tx  ufu  Rcipubl  vidcte- 
movet,  qnodcum  Antc  n  i)ic  n  aonis  impera-    tur,  ur  tanto  mchus  &  plcnius  rributa  fifco  in- 
ventantc  Alcxandmm,  lub  quo  dcmum  Ulpia-    fcrrentur.  conditio  cotum  hommum  varns  lc- 
nusflorurr.minusprobabile  aut  vciofimilccft    gibus  probata&  coutormata  fuit. 
libros  aliquos ar.te  conllirotionem  iftam  Ant.       &utddtt»btU*r:u   Ncgatfc  hosannumerare 
abUlpianofctiorosfiitrtc.Ervtdramtis,  annon    fervisper  /  *  CMtttiu !»r  Arquin  fccuudum  jirs 
potiusita  dtitin«ui  poflir.urintcriir,  tn  dcltciu    novum quod in  d.l  f.  propontrur,  inepta  harc 
.rommiflum  lir  in  domin.um,  cujus  rcipcctu  tia-    quafho  &  nulla  dubitandi  ratiocft.cum  ibijus 
tulibcr  puicfctvu*!iabctut  ,  &  quidcm  tale,    cettum& exprcflumconlhiutumfir.utncfer- 
.quodinfpeciem  pjblici  dclidti  non  cadar  :  ut    vustabulatu  munctc  ftingi  posfit.  Eigodiren- 
•ifto  cafuctiampnit  conftitutioncm  DiviPiipu-    dumi  ft  tabulaiiosbodic  tantum  liberos,  olim 
piatarutfcivuspcr//.i  $.;:/5'»<^t»\«i»:«ff/?./».  >o.   fcrvosfuiflc,&  quidtm  vcrefcrvos,  adco  utli- 
abis  cafibus  cx  jurcvcteri  quiricni  nt  fervnm,    berrati  offkerct.tabuljriimunusertirtc,  arg.  l.x. 
icdcxconltitntionc  Pn  ut  Itbtrom  ptinin      &    tyult.Q  dt  jtrv  Rtif.m*num.i.i  ty  i  C.r.tmuuHb. 
ju  hrc  (ubdtit  nclrocm  quam  malc  tu  diftin-    invit.Xn  quoerrant  Glry  vulgo  Dd.  qu-.tn  K.cr.m 
.C^ioncmpiimam  .-icponit  P*rr«»a /.  mnint*d.  x-    muttml.d.adeft.  &  altbi  fcivum  publicum  dift  u 
rconrra/.  a«  dt  :<a:.kttr.  qux*  non  dt  di  li<t<s in    putant.quod  publtcamo  'Cfamptalhndoquau* 
.baicdcmcomn  lrtis,  icd  publicis  i  &  pubhcc    lct  virct,  q.iibusipiioti.-cndum  cft,  CIcgcsDi- 
reocrccodis  uaclat.  gcft.ad  conititutiont-m  C  od   cxpltcsre  Si  ac- 

Iit    D.  comm»darc  volucrurtt.  Sccundum  qux  non  vi» 

Quxritut  h:  ,att fcr iptitn libcri  ftrt  an fcrvi,   Heo  ,  quomodoa  Tr  diflcntuepo>fint  vuigo 
piius  aftirmac  1  r.  quiapoiTidcrc  8i  cum  domi     Dd.qui  nccjurc  vctcn  tabulariosfcrvos  cflc  c- 
nolirigaicpi  flinr,  &  iinc  prardio  e dt,-  non  pof-  xiftimarunt. 
lint.Atqum  prioi .1  duo  non  fatis  bcnc  proban-  Xit.  T. 

-tur*rjt«»J  s.C  m  "uibuifuf.col  aut  utiquc|non  ln  erltCbriflhntrtftririum  pute.*)  AmbigrJe 
funtgencrali.i.  /rry  /  4  C  dtmgr.l  uftiMtusmapis  hocdicitur:  quodaiiudfit.Chriftianos  non  uri 
ptobatc  vidcrui  mi«  eflc  fcrvos.nili  ttacjipliccs,  (crvisck  non  utifcivis  cjufdcm  icligionis  :  nc- 
touod  nopofl'u«uicparacimvcndi/7.C</#*^ric  quccnimdubicm  barbaros&  vnos  hoftcs,  ve- 
Diiiintlni  Coacii  magis  .mpucnat  Tt.  quonia  hitTurca$,bc!!o  captos,  rcclc  maociparilcrvi- 
fi  refpcclu  domint  fct  vi  funr,  urquc  fervt crut,  tuti.  De  Chrifuaxiis  autem  icrvituti  non  iabji- 
^juipncquod  indc  |«s  dorr.inii  in  cos  lufenur,  cicndis  agunt  Alciat.  nd  l.xip  d.V  O.  Bcdtn  t  4. 
quooofirocosin  cartcrisomnibus  Jibcio-,  cfle,  Rtfull.f.  vclquiainrcrcosnonjuftum  bcii,'m, 
■nccconfiftcrtquidcmpot.it  ;  ut  adto  diftiu-  vcltit  olim  inrriCircos  P/*n>  ;.dt  Rtftibttc.  vcl 
•<t,o  i  !a.  ticc  vcta  i»ec  pflchiavidv-atur  Scrvos  qi.ia  eandtm  fidcrn  protcflus  nro  mancipro 
«uccou£uv.atuf  cxtcxtibus»»  /.+  &  u.  &  ult.  Jiabcndusnon  videbatur,  (uadcntc  hoc  Jcge 

L)ot 
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Gci. Ltvit.is  v\9  k  jamolim  Thraciousck  vi- 
cinispopulisrecc-ptum.captafpoluaufcrrc ,  in 
fcrviturcm  non  ab Juccte  Ntcefh.Grtg.uk  4. 

Str  vi  t.tmen  ut vettrti  illt  non  junt  lArquin  mi- 
gis  &  minut  non  variantfpccicm  ,  &  liceradeo 
non  eacooditione  q-ia  vcteres illi.fcr  viaot.fcr- 
vi  timcn  dici  r c£l .  pnflunt.quodal  aslcquere- 
rur.o  imapudGcrmanos.Grarcos,  HilpanoseV 
Parttios.nonfuiticfcrvos.quoniam  ilti  populi 
hoiTunius  u  1  vos  traclabanr,  vt vidcrc cftapud 
Corntl.  I *rtt  dtmortb.Utrm  Athen.l-6.  ubi  nthe- 
ni^obinjwna  ll  ruoillaram  aclioncmfcrvo  data 
futlic  fcribit  Bo  itn.i.de  Repub.  f.  tujl  lib.4.  Quin 
imoexccdit domious fines  poteftacis  fuar ,  du- 
rius tra3  an do fcrvos :  quippe  meir.mifle  dcbet 
coshomincscfle.natura  fibi  xqualesScn.epift. 
47,jlimcniaprajberc  Anft.  1.  Oecon.Seo.i  de 
benef  .i.eosre&eeducareoi  nutrire  Athc.  hb. 
tf.arcib.curareerudiri Scn.d.cap.  11.  caufaipiis 
virrutueiTe,Arift  i.polir  olt.converfaxione  fua 
&  mcnfao&judicarcindignosSen.epift.4.i-4<. 
47.  eosinjuri}saon  afticere  ncc  finc  caufa  malc 
mulctare  Arhea  d  lib.  6  Plit.6  dc  legib.deniqs 
libcrtatemtanc]uam  propracmio  illis  propone- 
rc  Anft.7  polit  io.8c  t.Oecon.  f.Nequecamen 
paridebcr urinfolcfcant,Athen-lib  6  nequecu 
ijs  mifccre  jocos  Plar.  6.dc  LL.nimirum  mcdiu 
tcnendu^qmiutcicgatetArift.i  pol  d<iluty  01 
£3f iQnrt  c»  *Aitinr*fiS(  £StTts  tViGtf  A*c>»-i 
£  uudai.  ApudChoppio.nihil  reperio,  oifi 
calci  tib.f  annexam  brevcm  fumraam  Polonici 
Domaoij.ioquanihilde  Kmechooibus. 

Hoctnmtn  &nedit.]  In hocnallaconocxio,  & 
rcpugaacpra-cedeocibus,nifi  vcibofcrvorumSc 
anciflaru ,  pro  rocrcensujs  bodierais  abucuur. 
Lit.  p. 

'  Adcognutonemtamen  Jcumetiam  hodic.UtTr. 
aliquafecvirusio  ufufir,confcqucotcrdifquifi- 
(io dc  fc r v  is ,  pr jc t cr  nudam  cogoitionem  Juris 
vetctis,alias  quoque  otilirates  habcbit. 
THESIS  Hl. 
Lit.  A, 

A  fervMndo  ]Iam  Cupra  nocavimus ,  1  ft im  non 
▼idcri  veram  dcrivationCquod  &  Scnlig.  notab. 
tnltb.  s.  VttrrJ  Ung.  Ltu  ubi  deducit  Graca  voce 
lf  io©- 1  Huz  I°nicc  famulum  fignificct  Hot.t.dt 
ittr.  Ptrf. abaflervaodo,  alija  ferviendo  dedu- 
<unt. 

Lonftttli*ft»fm  MtifitndiuArifiouUt.  ]  Duplex 
hiccrror  cft>quodhaucnatu(alem  fervituccm 
4icir  ,  cutn  cccta  iati©  ab  appctita  viacicatv 


l  ET  JURE.  xs 

quia  irr.o  ft,  cundum  natura  eft ,  urappetituspa- 
rcjt  rationi.SecandOtqaod^diiputatioocmAri- 
ftoi.a.iiftainfpecicmreftringir,Cujushxcapct- 
ra.nuDoetiam  intcrprecum,  ncc  acpulucda  aac 
Camcraiio.quimalc  alltgaotur,  diflcctict.bus 
fcnicntiacft.quofdamiDgcnioraidok  &  Itupi- 
dosciquafifioianaturapiodulios.  utpiarftan- 
tionbusfcrviant-  idqi  (ubjcctione  Occonomi- 
ca  ccu  minillcris  aoimara,ad  miniftcria  domc- 
ftica  txpcdicnda,&  tcrtiu^  hic  ctiot  cft  Tr.qui 
de  fubicclionc  poluica  Anftotckm  ccnfct  cx- 
phcandum.  Ec  in  hoc  pnmarius  &  pcr  fc  fcrvor*. 
ufus  fcdilleobpoteftatcm  Sc  iusdominij  Iatiui 
rcrcproduc"tus,ad  cujufcunqucgcncris  acqui- 
fitioncm  adopcraru  locationcni,ad  comiraiG, 
pompam  &  qujfi  iaccllirum  01  w/.s.-h;  r 
H*imi rvfJfmf9io*rn s  lyajnL^i  TsUisks-.Atb. 

exquofactu,vtditiilimi  quiq;  quapiurimot 
fibi  pararent  fct  vosetiam privact  aliquot  millia 
Plin.lib  jj.r^p.io.quioimo  tcfteAthcn.  lib.  ». 
taVf /*£  J§  UiTfiOpiMS.  L  I  T.  B. 

VtndititTffniiffMt  ]  Ftuftra hfc ebijcitur  Lxfio 
uitra  dimidium:quo  in  pccnam  ciusaathotitatc 
legis,  qui  cx  dolofuoluctumcaptare  tc  aliude- 
cipcrc  voluit.hocconftitutum  eft :  Et  hicfc.  cx 
jurc  civili  moduscft  quo  conftituitur  fervitus: 
qualis&  ex  LL.XII.tab  addicliodebitoris,  qui 
o6erufolvcndo:g«0*r-/f.7.c.3  & aliusex SCto 
C  Uud  :  A- luuej  <ub.  uttamcn  nihiieminusfer- 
vitusadiusgentiumrec^c  referatur;  quia  per 
hoc  primoconftituta  Jc  introducla  eft.quomo- 
dorcdeobligationes  jccontraclus  eidemjuri 
adfcribuntur. 

AtfifiatfarnMmbnncMHMbrojMt.]tcp\igo*l  hoc 
vctbts  maoifcftiscooftirutionisinNov.Lcoois 
so.tc  vclideononprobaadum,  quoditaBoiius 
illiusconfticutionisraturas  eflet  cflecrus. 

StdMn pMrtntts  vtltonfnnguinti  ]  Decenfangut- 
ncisfacile  aflcntiorTr.negatitiifeddcpareati- 
bnsdiflcntio ,  &  jus iftud  de  eoqui  fui  juris  cft 
accipieodumexiftimo.Filiusfam.quidemrccTe 
contrahit.fcd  nonciufmodi  conttac>um;quofe 
fubducat  poteftati patcr na?,  neque ferendu ,  ut 
patc  r  i  t  a  fa  (k  o  fil  ij  1  u  re  fuo.p  rx  ferti  m  aequ  ixeo- 
dipcrfiiiu,fraudetur ,  cumprarfertimitaeflip- 
corcumfiliocolludere,cumq;  cmptam  ftatim 
maaumittere  poflit-,8c  fc.  in  prxiadiciam  tertij 
cui  jus  potiu  s  cj juxfi  tum  cft,  venditio  illa  vaicrc 
oon  dcbct:quod mccum fatebitur ,  quicuuque 
ius fiogulare parcntum in liberos  cx  Icgibus  8c 
moiibus  Hotmaaoium  intelliger.    hr  ergo 

D  p«ct 
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patcrfiliamttafeadicttm.potentTindicirc/.i.  difputatior.ept*cedenti,qaiifubditifcmaoa 

ttT     c  «ftatuptobat  Bartol  itlmttmfmt.  inquopizapue 

n^Mf»«i«  W.'«i.]Nonrcaehuc  refer-  S.ti.cincluj  }.*.,,.&        principera  vendcntc 

,„ik0cloco&:fcua  tiadita.  juttsdi-tionemdcqualcil.nondecorporibu,-C 

"'^SriSS™,  non  pcrfooisfubditoruV  ,n au.,  nullum  pnncipi 

n°r?0«DCtrfitcum  damnatione  >n  mctallum  ju,.  hocquxri.atcll.Ritur.mortal.rerpeccare 
■iiiperpeiuanitu  Quodtamencxcircumftanti  sarftiiuan- 

comparar.potcr.r.^    ^  dumcflTncgamu.. 

r     Mf.-ii.if  i« iVcramputohacfea-      Probatu, .ftafentcntiaicauiapriocipis  effi- 

^  flUamadftiuanciwfr.».^».9-*«'«'«-  cicntc  objccro  &  fiae  Cauf-cifcaivap,inc,po 

tennam.qu >  .w/  a( Jb  popoJu.eft.ui  loquitur  Bartolm.^.4  W 

£  ubiob ,dp  atitudineml.bertade ftatu fuo  ,.  quod pioptet •irtutcm aut  bcoefadapopult 

^VfSur-K  *  ,pfiin.tiopt,nc,pesfib,conhtuc,entHcrodo. 

Perichtatur .  K  q  «  „  huncfensu  W.-.Iuftin  tit.i.ft  plur.busdocct  Anftot. 

U huocmetum ^^wMM       .^.  ^  &       cftigubetnare  fubdlt0!i0a, 

f  AoVauoni  qu.ppecuifinecogn»^^-  niaqoe ad.pforum  * publicum  bonum  dir.ge- 
f.aopattoni.q  r»        d     jn6   re ,  quajomn,umfa.iorurapolir.  fcutcnuacft, 

^itiX^i"»  Cu'aciai  aj  a,ie-  vjmfe^utV^-'      •""'• H,DCCU: 

eiat  r  V  1«  5Crorauec.&  ICcumfibi coacradi-  Aodc».  paftorc  s  pacrcs ,  dicunrui  pnnc.pcs :  i 

Bumfcnfumdctorquec,«iv-»««  quibu,omoibu,c6fidcratiooibus  alicnura  eft, 

eentemracic.                 ^  fubdito»  noncoufentientes  .ltcriu.  imperio  dc 

*     j.t.^nTc*nflitJmnt'mAC\im multis au-  jurisdi ftiooi fubijcere.quo pertiatt  prol.xa d.f- 

^^•^'''T^Biauin^iiecunf,  de  pMivZoio.dJmp.Rom.n.  fO  &ft<j.  Imperatoct 

tetum locisqui POK          -ideiur.ab  Antoai-  qu.dauam  de impcrioalienare.jus n6  efle. Petr. 

mOBon,u. iftudlno  a      .           e_ctceDdi &  t.*.mtmbri.tf. 6.B,im.,.it rtf.,.V.  1  citr  ,0. 

«*lt,temademtam,lludpto'i    ■  +.Am,,*r*r.l.i*inrtjifc.Ub.i.rub.  Hmbtntcur» 

^^^•^^.X^t^^  ffw+Zuvrt.vZ.cvtfx.n.* Mtnoch.^i. 

^%/r/laTcafum  *r^r       ff,  (^«i.generedixiflefumciat: 

qnodiliaveiaaci    m-j          ddia.qua?  do-  qu.afiadhypothcl.adclceada,,moiusacqutfi- 

«iuusproccdcrecup,^  tiirnperij.qualitasfnbditoium.ar  ufumoribuf- 

mvnumipiumau                    ^  .  qaefrmalumprinejp0m  jui,  Sc  alia.dgcnu,io 

Wusfei»asacptcnc     jty  q  cumfimdibut'  Ad-  confiderationem  vcaient :  quod  plcrique  prio- 

*tt*m.lanijtrvumi  •     •  _   ..V  ,  cipum.obcontiauatam  fuccelBoncra ,  &fibi& 

^  faPbd,t,spetfuaferuntplcn,orcm*  ra.g.s  abfo- 

Tatum aut  c 00"»°"°^ * 1         j  adverfu» domi-  lutam poteftatcm. 

H**i-»?«!^!SftS  ,  ur  rcfcrt  Utmlncrtiuci 


T_iu»--  ft.        ,  cre_jliaTerfu,domi-  lutampotcitatcm, 

H**X2Zut%£™M&<  •  «  rcfcrc  lf~Wr*E  Mf.]I«.,.Mn»4.  hucredu- 

t°S*  /Ma?iUnoptior5#i«fii|.  itb*tf  t*.  carnr.nihilapparet:  cattetoqum verafentcnui 

Jpatt.  iww     r        c;niUrjjsdominoifi  eft.quodprincipesctebnu.itacollcaatejpia:- 

teftatnr.pof.tum efle. qu  uet^  ^   1  ,           inc|    s ideo  re<Jt. 

iofctVOSaud.at.  qU.l*»ltumit..O    ^    n,l,,k«.r.  .^~iLm,  tr.hnrai  fnbrl.rr. 
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DE  JURE  PERSONARvM.  ,  i? 

ftS,\.n a.&  \\.Tnip ,d.ttrrit0r.iMr.c.i.m-3o:V*\ii-  ratnmfuaruminprovificijJ  eives  fucmnf.ci  il- 
mci(i  *-d  I*rifd.e.im.num.4.o  fed  colle&asetiam  la  cooftitutione  civcs  Romaoos  efFcclos  efTe 
qux  vocantut  o:dm  .x  non  ntfi  cnm  coofcofu  confcquitur.Quod fi  diverfirarem  illam  libcrti- 
fubditorumexigcredcbcot.Pcrr.Heig.fiMj*'.»*.    corum  tantum  Romx  qois  obtinuitTc  purave- 

rit ,  quod  Sc  apud  Vlpianum  &  Cajom  tantun 
civium  Romanortim  &  lcgum  Iulic  Notbanar 
Sc  Alix  Scntiarmcunofi.it,  qux  forraflis ,  fictit 
aliac  legcs.urbis  Romanx  mxnibusfcre  fucriat 
cooclu?x,adhueminusverum  crit ,  legcm  An- 
touinr  ad  ingeouos  tantnm  provincialcs  pcrti- 
nuifle-  Hictamen  norandum  coHitirutione il- 
la  Aotooini  ,  oon  plcnum  Sc  lntegtum  jus  civiw 
tarisRomanx,  qualcquiurbem  Ronamhabi- 
tabanc,  concefium & collacum fuiiTc.  Erante- 


nu.6  /.i  Fuder  Mindan  .ttbr.i.c.+f.mm.  4.  War 
mund.abl£brr'fra«>v#ri/w»».c.7JM».ii.Bodia.tf.//. 
rtfubl  Vulxdo:  lii'.t  rir.qU9tui.c.}. 

Ltt.  G. 

Hoceflnihilintereji.]  Explicatioiftanon  mala 
cmidtm,  fcd  imperfccta  eft:  qoiacum  iftapro- 
pofmo.qu.ili  tr  adverfooppooarur  alreri.quod 
m  conditii.ne  libeiorum mulrx  faot  diftcreu- 
tix.ex  Tf.explicitione  intclligo,  quare  diverfa 
fit  libcrtinorum  A;  mgeotiorum,  fcdooo  quate 
porrolibettinorum.quiitidemlibcrifacli  funt,  nim quidam optimo  ,  quidam  minori  &  dcte- 
divetfa  fit  conditio:&  tamcpropafirtoilla  fitn-    xiori  jurecivcs ,  vclut  farpe  apud  Liviam  lcgi 


pltcitcr  univcrfx  libcrorum  condittoai  opponi- 
tur.Eigoadxquataranoeit Sc  cxplicatio.qvod 
ferviomncsquaad  Dominumrclati,  arquali  iu- 
tc  funt.domint  parin  omnes  jus  8c  poccitas,&  fi 
qua dtltinclio ,  eamcre  accidentalis&tempo- 
raliseft ,  St  a  voluncacc  oucu  &  atbitrtodomini 
dcpcodec. 

QumUs  juntpltrttjut  nt>f!ri(Amult.h\i\c  famulos 
hodieroos,  bonafidc  fcrvicreslibcrosbomioes 
ar>pc!lac.q  u.rc alesin  ufii|uris  vocantut.quo*  a 
liquts  booa  fidc  pio  fcrvis  poflidct ,  ncquc  bona 
fides  ad fcrvienccs,lcd dominantesrcfcrrur:  Sc 


musquibufdam  finc  fufTragto  jus  civitatis  da- 
tum  fuiilc  ,  de  qua  lacc  Sigoa,  dtnmtim.  iur.  civ. 
Rom, 

Lit  D 

Et muidemmoditvnrut.]  Divcrfa  libcrteruam 

conditio.depcdet  tuma  maoumiccendi  modis, 
cum  a  perlbms ,  Sc  hiscum  maoumiccentibus  tn 
mauumtsfis.quoniam  oon  quivisdominus ,  nee 
quivisfcrvus.ncc  quivismodusadltbcrrarcple- 
nojurc  quintium  dcducercfc  dcduci poterac, 
vclut  vidcrecltcxtic/  d.ltbcrt  mf.Pmult  ^fent., 
12  tj?utTobtqutCmi*c-Vlp  tit.x.frfem  Cmiti.  lnft.\. 


longcdtvctfa  conditio  clt  fctvitutts  quaccnus  Thtoph.htcfult lnftit.de  fucccffUberteruml.Artft. 
ttatumfigoificat ,  &  quatcnusaliquemcxcon-  dfidtic.Ub. 


traclu  conductionis  ad  tcmpus  ad  mioifteria 
domefticacxpcdienda  obligat ,  quin  ilta  ncc 
fcrvitusappcllaoda  eft. 

TH  E  S  I S  IV. 
Lit-  B. 

Cutm mntiquitltbertints dtdutttit  ]  Noa  vidcocur 
xnlticos.dc  quibus  hic  agit  compatct  libertims 
dcdttitijs,  ac  non  potius  fimplicitci  dcdidirijs: 
fiquidem  horum  fimilitudioc  libeitini  infimi 
gencfisnomenfuctuocforctti-  Cxceta  dcope- 
risprolixehtcrraditanihilmoror. 

Lit.  C. 

Hoditingtmuosfmcu.  ]  Et  crgohodic  etiam  de 
liberts  rccte  dicemus.ioeorum  condirionenul  ■ 
lam  cflie  ditTcrentiam.-quippe  Sc  dittindionc  li- 
bertotum  intcrfc ,  &  potio  libcrtinorum  Sc  in- 
gcnuotum  fublara. 

Itmmuel.ij  inttUtgtndaeji.]Hoc quidcm  vulge 


Lit.  E. 

Etimut  xpudltgMtum  prettnfulit.  ]Notahicpug- 
nat  intci  /.  1  .tn  fi.iunelMl.j.dtofficprec.  t*pl.  iy.dt 
mxnumti  xiWquosccxtusTr.fequurus  Char./. 
verf  j  Hottom  &Duar  quoscam£hocprimum 
docutc  Gl  conciliar  diltioctiooc  temporu,  antc 
vclpofc  ingreflum  10  proviociam  Vcrum  nulla 
dc  ilto  vidccur  fuillc  dubirandi  rario,  cumanre 
nectnandan  potucritlegato  jurisdictio,  /  4.inf, 
dt  offic  proc.Sc  vcrbum  tmltm,  quo  utitur  ICrut, 
fjtisarguir ,  legacotancum  compcrcrc  iurisdi- 
tt  oncmcootcntiofam ;  &  dccoqumullamha- 
bct.ineptcdicitut ,nou  habcrc  t»\cm  ■■  nifi  illud 
vcrbum  ,  comparacedittumaccipiasad  jusip- 
fius  pioconfulis.qui  ftarim  egretTusporiam  Ro- 
mat ,  impcrium  &  voluntanamjurisdictionem 
habct ,  frl  i.tn pr.  Ditditr  tj. 

Planc  verifimilc  noncft,  Vlpiantim  fimplici» 


habccurliqmdumfcd  fciupaJum  mihi  movcr,  ter  negaruiumfuiflclcgatolegisaetioof,fiqui 
quoduriquccumconitirurio  Antonini  adom-  dcm  polt  ingreflum in  provinciam  8i  mandarfi 
ncscivctpioviaiialespcrciuucrit,  confequcn-  proconluhs  cam  ipfi  compctere  exiftimaflct. 
tcr  cciam,quofdantiiber tiai  otdmis ,  qui  civi-    Et  fui  ipfivs  oblitus  clt  Tr.qui  thtf.  8  itt.  »■  hac 

D  1  ipfa 


tt  DISPUTATIO  II. 

ipfa  difput.apud  1  egaru  pro  confulis adopt art  nd   qaid  mand  ari  pofsir  ncc  oc  >  non  derTniendu  cfr 
poflcptobac  exdl  }M  offic preconf.  qu.e  li  ^ Q.  ip-   cx  caufacfrkicoce.an  tir  alegc  viva  vclmortua, 
|o,hoc  locoad  cafumquonoud  :m  ptovinciam    fcd  a  qualicate  rci  commiflx ,  &  torma  modo- 
ingrertuscrt.  fcltri  garur,  probatio ilb oulla   quc  commisfionis.an  fir  fpecialis angencralis. 
plancfututacft.  Robcrt  adhuc  impiobabilius       Potro  cum  ad  probandam  fcntentiam  fuam, 
ita  cexcuscocratioscxplicar,  ur  legatusnomme   quo.l  apud  lcgatum  piocoolttiis  posflr  manu- 
propriono  hibeat  lcgTsa:tioaem.(cd  port  man-   mittiTr  hacrationeutatur.quodmandaripof* 
dstaiutisdictioncm  habeat.quxitidccxpl  ca-   finc.qu*  dantur  a  lcgc moitua.poterunt  confc- 
tioeftapud Accurf  Albttic.Gtmil.Dt*tog  t,  &t.   quenccrex  ipliusfcnccnciamandacilegisa&ie- 
f  ifi     m  miiiumi(«tonepcr  vindi^jin  tpcciale   ncs  Quod  ego  vcrum  non  eiiftimo.vctbofclc- 
fuillccxirtimat.fcdratibncfpccialiratisnu  latil  gisa&ionuntcx  nfuiurisnortnfumptoDequi  • 
exponit  Porrorationcsquibus  Tr  im  iHud  lc-   bus.ut  in  rc obUuta.hacconicclurauror.ut  exi- 
pjco  vulcalTcrere.parumautnihilurgeoc.I  quia   ftimcm.omnesactiODCSciviIcs  antiquituslcgis 
hicnon  quxritur  an  &  quidmandan  posfit ,  lcd   aclioucsdiclas  fuiilc.  Li.f.cde  O.i.  cafqucita 
an  mre  midarx  lurisdiftionisgeneralishoc  Ic-   comparatas.umequcperpiocuracorcmin/./  dt 
gatocompctat;quodrcdtenegatur,&mandacu   htsptr  quos  sgtrt  pJff.  nequeapud  alium,  quam 
i)ludadcontcnciofamiurtfdi<ftion£  rcfertur  II.   magiftratum ordioariunulla rumfaculratc  ma- 
quiaaoabquidmandari  poslit,  noocxcojudi-   dandivcldclc&andiinftiruipoilcnt  Po/tquam 
Ciuducft,anrcsfit  magaimomenri ,  fcdanna     autcmutpcrajiumagcrerur  reccptumfuir ,  il- 
tura  fuaiicdcleoabilis.arj./.at  dtmsnum.  vittd.   mul  cttamfcnhm  obtinuiflc  vidccur,  vt  jurisdi- 
nbifpecialirertTicitur  conccflum  prxfcclo  /£•   itionem mandare  liccrct  Remaoferuorautrm 
rypti.ut  apudeummanumitnpodit  Ul.quia  ut   aliqui  adtus  lub  aotiqui  iuns  difpofitione  ,ma- 
quidmaodaripoflir,  nufarisclt.abaJiohocci-   gispcrfooamafficientcs.qui  ncc  ptocuratorcm 
pcdiripolfc  .quoditactiamimpcrtummctu  &   cx paicc privatotum/ n  &iy  %  i  deadopt  nec 
omniafpecialttcr  conccflatc&c  mandarcntur.  mandacuracxparrcmagiftratusadmittere^qui 
lV.nulIaeftprobatiocx  /  i«  &  +.d.  dAmn-tnf.   etiam  cumquahtarclcgisaclionumantiqua.e 

♦  quia  &  mandatum  ibi  fpecialc  clt  &  cjusrci   ttam  nomen  iftud  fibi  proprium  fccetunc.  De 
quxnatarafuamandari  potcft.  quibuscxplico/.n  j  d.R.l.  qua  negatui  alicno 

EMtpuqut  <jutiltgemonus  }  F.xcuticnda hxc  oominc  Icgeagerc  poflc-  &  fc  legc  agcrc  &  ad 
diftmctiocft ,  quaralcgc  mottua  qux  daDtur,   prtvacum  &  ad  magiftracum  ipfum  m  ufu  juris 
mandari.quxa  lcgc  viva  non  mandatr  poilc  ai-  rcfciti  foIet:ncquc  cnim  admitt;  potcft ,  quod 
fiimat.  Equtdcmlcxreclc  dicirur  magittrarus  quidam tentaot.ut dc jurc  Cafco&  eotempo  e 
mottuusnonitemmagirtratus,  lcx  viva.  nifi  eu  planeabolito  Vlpian.  rcfpondilfe  exiftimctur., 
noo  ut  mitliftrum  lcgis .  fcd  ut  Iibcrc  impcian-   Qui  autem  &  rem ipfam  &  nomen  hoc  Gbi  fccc- 
tem,&  jusdtccntcmcolidcras  quod  nonntli  dc  runc  proprium,  videotui  cflc  actusiurifdiclio- 
fammopriDcipcdicipotcft.Cxrcrum  ut  dchoc  ois  volutatix.de  quibuscumagiturlegisactio- 
accipiaturquodtamco  verba  *  Principe-jel  tege  num mcotioncm hcri  videas  vclut  inl.i.rfs-Sr 
vrvd.vixadmittuni.norcclcocgatur.qutcquid   offic  procenfutj  x.d.offic.iurtdtc.l  ^  d.adcpt  /  i.C. 
ipriocipcdaturmaodaripolfc:  vcl  quiauidcx   eod  Hinc tftquod magiftratusparis aut  mioo- 
iprincipcdatusfubdclcgarc  poccft/ r  C.deiuJ.  rishacinrc  iurisdictioo.  ( quod  m  contcntio- 
Tclquiaprinccps  lurtsdirtioucin  dat  omoibus   fafccus  l.tji  nteptum  d.  mrttdici  on.  }  proioga  t 
ma<Mftratibus,quamhi  maudaicpollunt  :  vra-   non  potcrat./.  i4.demfinum.vmd.  £*  quibusc- 
decTvcrumnonhcnudumn.iniltciiuma  prin-   tiam apparct  conapud  quemct nquc  mag  Ura- 
cipcconcedi:quindo  cx  vcriorifeottncia  Aio-   tum,apud  qucm  tamcn  procul  dubio  mdicioa- 
nis,quamipfclequitur^./#y.  ncccoaccsfionc   gi  poterarjcgisactioncs  cxcrccri  potoiiTc  ;  a- 
lmpcnjmcn  nudum  minifterium  &  cxcrcitiu   dcoqucproptcrinamfpecialcm.qualiratcm  & 
concclfumiDtdligitur.  Altcrum quoquc  mcm-   naturam,Jegisa£tioncs jisqux  fpecialttcr  con- 
brumin  viciocft .  q  lia  cumlci  morcuanihtl  a-   ccdeictur,atioumcraraj,&  abhis.qux  iurc  ma- 

Jtudcflc  posGr,quamcoliiiutio&  faoCtiofctsp-   giitracuscompercrc  diccbaocut  rcmotas  fuiflc.- 

ta»quodtamcn  patumcommodcdicttur .  qux   quodprxtcrallegarostcxtusrtimarurcx/.  11  dt. 

tamcnirtafpccialiccr  conccilafunc.mandan  no  m»num  -vutd.m  cttam  hinc  vidcn  polstot  pt  xci- 
poliuoit^  t  in  pr.deoffic  tm&C-  EccrgoaaaJt-   facIegts«clioncsdic5x,Tclctiam,  quia  rotx 

a  legc 
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alegepcndcbint  &alege  erant.  utpurat  5<7/.  fitmat  T 't imo  etiam dieendum.rjft.  pitum  fubti- 

Gtnt.x.dtiuriid.capMtt.  lircr.quiaprxfuppoftro  partumcfle  vitalcm, 

THE5IS    V.  nullatiubirandi  raciocft.quin  rumpattcftamc- 

Lit.  A.  tum  imohoc  fjcilmscft,  poftquam  conftiruit 

Ttt  tamtntd i^H/w»]  Siquidem  potcftatcm  lufim.l.j.C.dtpofih.htrtd.tumoi  tcftamcntuai.fi 

patriam  exiuic  aariquiori  rcpcras.facilc  prar-  parrusfalrem  cdidcritvocem.licer  ftarim  cor- 

dicationernunivocam  dcfcndcs,  dc  quo  iurc  rucrir.iecundum quar  ctiam  Bocriusccnfct,  o. 

H*lic*rnMb*\.Rav*rd.*dLLXtU*b.c*p.\.B',dtn.  trimcftrcm  partum,  licet  vivcrcnon  posfir,  ta- 

dt rep.+.  Etalias  ctiamduplex  ratioTr  mlrko-  mcu  rumpcrc  tcftnmentum,in  cuius  fentcntia 

cluditt.  qaodpoteftasdominicafitpotiusdo-  vcl  ideoprocliviot  fum.quodcciro,  &c:.tc!c 

rr.ioium:  quiaconfidcrano  fcrvorum  quares  ab odravoconceptionismcnfc qucm  natum cf- 

iunt,ab  caqua  pcrfonar  dicunrur  .-  omninocft  lcivirconftatc  poteltiquod  5:  notat  Hett.c-.-lf. 

fepatata:iuxta  illamin  domino,  iuxtahaacio  9>ca;tcruquiu ciulimodi  pairus,  quiperrerurrt 

poreftatcdicuBtur.il  quod  filiusf».  in  pubhcis  naturam  vivcre  ncquit,  pro  abotrivo habcri 

caufis&c  quin  harctatio.Tr.oppui;nat  ,  fiqui-  posfit.Adde  tamcn  (AMum^.ttjUtntntum <jmfi. 

dcmmunerum  illorumoifi  prius  dctrada  filij-  4fBJ- 

faaipcrfonaicapaxcflcaonpotuic.  Lit.  F. 

Lit.  8'  Nifi fortt fub initium  undtcimimtnjis.l  l*imita.~ 

Curnonfrmatrii]  Non  vidctur  fatis  bona  tio  vjdcrur  nulla.cum  hicnoopesfit  aici  oarqs 


ratio.afamilia  dcfumpra,cum  prarferrim  hodic 
quibufdam  modis  cirramutationem  familiar  fi- 
liuslibererurpoteftatc.Rario  vcnorcft.  quod 
etiarn  cx iurc genrium  marirus  eft  capur  rarai- 
)iz  qui  licec  divcrfo  Impeiijgenere  >  utdocet 
Ariftot.r.polir.imperatuxotiliberis  &  fervis. 
Acccdicquod  in.viro  principiumcftgcnera- 
tionis  &  coofillj.dc  quo  cti  jm  Aiienc .  GtntUit 
4.,d.nupt  f*f.r.Et  cnmigiturexparrccaufareve- 
renttx  fir  fubicflio,fortaffisnon  adeo  ablurdu 


mcnfe dictmo.dequo in thefi traclarur  Cxtc- 
rum  lcgislarorcs  dc  co  quod  rcgularircr  accidic 
difponcrcfolcnr:&rcfcruntur  aliasab  aurori- 
bus  exrmpla  fccminatum  ,  quar  undccim  aur 
duodccim  mcnfibus,gefl'crinr  utcrucn. 

rrr«»i^«/fr.lQu*ftiohincpIane  alicna  hic 
rtacTandanon  cft.J 

Indubto partui  ftcundi  m*riti.]  Non  exfguus 
huiusquzftionis  cffcclus,  propter  fucccflionis 
ius,in  quoetiam  intereflc  matris  rarionc  ufus- 


fueritdicere.noncandem,  gradu  &  qualirarc    fruetus  posfir  verfari.Scotcatiar  quam  poftl 


patri  &  marii  dcbcri  ie  vcicnt lam.  quandoqui 
«"cm  in  nupriis  quoque  conrtahendis  ,  patris 
noninattii  confcnfusnecciTariuseft. 
LrT«  C. 

Moribut  rtctpta.  ]  De  hoc  aiftom  difp.  prttti. 
th.g.lttg. 

Lit  D. 

Etfi  contrariumfiattiat  ]  Ho:  ex  Li  8  non  icdc 
Colligi.&  cx  fragmentiscitatisnihil  iulidipio- 
bati  poteft. 

Lit.  E. 

Deparru  feptimeftriresdubianoo  cft:  fcd 
qttod  Tr.fii biicir.de parruoctimeftriminusdu 


molam,rcferenre  GraiTo,  ubi  etiam  varix  di- 
ftinctioncs.Tr-  probar  000  fufficiens  apparer 
ratio:5c  fi ponas virum  prioterr  circa  rcmpus 
morrisadgcocraodum  habilem  fuifle,  iraur 
rcmporaconccprionisSc  parrionis  congrucrc 
pofIinr,nihil  prohibcre  vidctui,quomiBUSpri- 
oris  mariri  partus  dcbcatiiabcri:  dequo  tridt 
alltgntoiaTiraq  inl  7.rennub  nu.)i.Uhi  quotuu- 
damhancfeotcntiamrcfett,  otciusfit  paitus, 
qucm  facie  magis  tcfcrt,  Addc  Boer  dtcif.  108.0. 
itnf. 

Lit.  H. 

Ktt obfiat Luk  dtcottat.]  Nob  vidctur  inter 


biraodum  8c  conacxioncmnullam  babct.quod  hostcxtusullaefTepugna&  Tr.refponfio,  auis 

hac  in  re  a  numerodierii  ve! menfiumargumc-  ubiunaptrfonatic.  zuzovUamt  valdc  obfcura 

tati  oon  licct.&iudkiomcdicoru  falsucit,quo-  cft  Bart.ideoidfietircfpondet,  qnod  pofthu- 

rum  harc  conftans  fcnrentia  octavomcnfc  par-  nuisnonpo&fit.dictm  porcftate  parcnus.  quae 

tum viralcm &  pcrf ftum noo  nafci  :  quod&  quidcm ipfiuslCti latio.  <cdminus  fuffinens 

ipfc  Boerius  allegatusfcrtbir,&  magis  firmaiur  cft.Et  dixeum  potiu*,cum  fictione  fbla  iuris 

ex  ijs.qux  notat  Gothofr  *<ll.  1  1.  h.t  ryGtUimj.  pofthumusquibusdam  cafibuspionatohabca- 

noH.Attic  j£.AIiaqurft'ocftan  hicpartus  t«-  rur.iusaufcm  non  fingat  aifi  in  cafu  ncccsfita- 

ftairientqmiumpat.quodperampliaiiaricmjif-  tis,i«lJincccjfiutcm  occuirere,  cum  fufficiax 

D  |  P°^" 
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pollhiimo.fiinfcrimfirlnpofTcsfioncbonorum,  Ljt.  D. 

neullumexdilaiioncin  temp«snJtivitatisfen-  TojltmUrgtumbnhtntts  jCura  coDuirutio  M 
tiacincommodum;cumprxfcrtimfieriposficiiT  g9.e*f.u.  infpeciehuiBslegitimarioaispeinia- 
•oitbamumnonnafcatut  •  &  mulicrabortuan  crimonium.paulo  videaturaratiooc  alicnior, 
faciaucumetiamcollatioctibuataclaalempof.  vixputanracamextendcndam.ucctiam  poftea 
fcsfioncra.quxin  nondumoatumtransferrine-  libcrisditientitcliceat.Plaoevidcturhxcqux- 
qmt  THESIS    VI.  ftioconfidcrataadiusnoftr  um.nsomigm  efle 

LlT.  A«    .  ufus:quippe cuni  bodic  non  adoo  magnusfie 

LEgitimtuio  tfi  kgit nH.o.  [Uthocadmittam  patnx  potcftatisett"cdtus,&  itidemhodiedam- 
iu oblatioaecurix  &  reiciipto  ptincipis,  naro cdcubinatu,  omnescxtra  matumonium 
ita  dubitoan  veiumfit  inlcgitimjttoneperfub-  nari  ptofpunjs  habeantur,vix  rcpctictut  quis 
fcqueosmatiimonium.quodlct  huncctfccrum  ita  mcntisinops  ut  fpuriuspoti'  mancre,qi:am 
femcl&ingenercdedir  mjtriniouiQ.quod  fira-  fejlcgitimati  vclit- 
phcic6feofiicitrafolcnnia& intervcntumulli-  L»t  E. 

usmagiftratuscontrahitur,dcquo  plutib.inftn  aieeotrpMrtnttes,tfuirtligipnisrnttfii.r^e.]Scn- 
ftrt.1A1fp.6jh.7Jtt.*.  tcnti3millorum;tjuosorljtioricurix  ingrcfsu 

Unaut  Ux  «ha  tx  sujio  matrtmtmo.  ]  Nor.pauca  monaftcrij  conip  irati  attlitcmaic  accepit& 
liic  dofidero.  I.quodadfcribit  lcgi.ur  iibetiex  malc fimplicitci  propofuu Tj.  fiquidcmutap- 
iuftomatiimoniolegitimifint  fi  quidcmmatrt-  paretcx  HattmaDnoallcgaco  1.  mifetl.  obfult. 
momumnoaexcivtli,fcdgencium,imodivino  quoadhocfaltemficcomparatio&ad  uuum  ef- 
jure  eft;eoq,tl.non  placcr  cxxqturio  &  com-  fcctum.utpoftcapromoveantut  ad  faccosordi- 
paratio.quodead.ratiouclcxexconcubina  na-  ncs.minimc  autcm  quoad  cffectumparrix  po- 
tumlcgitimum  faccrepotucrir.  Ncqj  movcot  teftacis.dequohoclocoquxrirur.cum  hxc  po- 
adductisNovcIlis  quibusipfc  Iuftiu.  naturao-  tius  iugu-iiu  monaftcnj  (olvatur. 
mncslibcrosxqualcs.ntillamq;  natoralium&  Lit.  F. 

legitimotum  difTcrcntiam  fuifTc  affirmat.  Ule  Jdetaut&inEmpkyrufittvtii.Vut\c\i\*,0dee, 
quidcmfuxcaufz  infctvicns»&  fpcciofum,prc-  efEcit.utmaioria  Empbvtcuficivilidebaat  efle 
textum  novx legi  qaxrcns itadifputat.fcd  for-  dubitandi tatio.Quod contra cft,quod  facilioi 
casiisrepugnante.quamdixi.tationcquod  ma-  eftunocivilt.quamin  EccJefiaftteafuccedatur 
ttimonium  cxiuregeitiu  fTe.dc  rp  a'ias  exfcn-  ut  fufpicari liccaterrorcm  typogiaphi, cu  Por- 
tctia.Iuft.lcqucretur.ifludmanifrfto  abfurdu  tiusallcgatns.de  Ecdcfiafticaqueldam  diltcn- 
&  falfum,quodturc  gentium  «.oniunctio  marV  tientesallcgcc.Verum  ct)Oi  ex  iurc  canonico  o- 
talis&  mattimonialise  concubitn  vagoautcd  mne  vitium  purgetur.mcruoctiamin  hac  tn> 
iunftioneconcubinatia.nibildtiTcrret.  phrteufisfpecie  fuccedcnt:quod  fccuscftmle- 

Lit.  B  gitimatopct  rcfcriptu.qui  in  hac  cmphyteufis 

Qunm  ux ortm  hab trt  ieusjfet.]  Hoc  paulo  ge-  ipccie  n6  fuccedit.a»  not.pefl  DA.G.  r  ob.\  *  0  .»,  9. 
neialius  dicitur.fiqaidcm  &  fcorturo  axorcm  Etinftudtifittttdunt.]Sontca'i»hjtc  duplici 
dacetelicct.&tamenlicethicdcpacrcconftat,  ratione  fuJcitut.  Prmoquod  matnmonium 
&  ipfefepattcm  fatcatut,  lcgitimationi  locus  put£eromniavitiaprxccdeotia.ca.tanta,qaifi- 
nonett.  Lit   C.  lij  (mt  legicimi-Secundoquod  ficlionc  luris  re- 

Confentitnttt  ]  Quosipfeinhacquxftiooe&  trotrahatut  marrinv  nium  ad  trmpus  na-ivita* 
Fachin.pro diiTcncientibusadducunt  ,  dciute  tit  utabinitioic rctrolibcri  &fcmpcr  lcgitimi 
«aoonicohoc  ftatuuut, quoniam  dc  iute  civili  fqiflevidrantur.Veru  tcfpondcti  potcftadpri- 
(extnsadbocexptcffusin  NVt/.8p.c*p.>i  &  qui-  mnm.quodillapurgationonfitvcra,fedficta>& 
•lcm difTentiunt noo fimpliciter  ,  fcdinfpecie  licct  vulgo  dicatur,quod ficlio tantum  epete- 
Jegittmationispcr  fubfequcnsmatrimoniu.  Et  tat  incafu  ficlo.quantum  veritasin  cafu  vcio.id 
cjuplex  tatiopro  lftafcncentiafacictumcplegi-  tamennon  fimplicitctfcdfecundumquid  acei- 
timatiofit  etrectusmatrimonij,  tnmprxcipue  piendumcft.& rationc cfFccluum  illius iuri$,  a 
quodex  vulgatafcntentia,  lcgitimatiohxcfiac  quo fictiocft.-atquinfiiftio  iftacfta iurc  civili. 
petfictioncmiuru  utmatrimoniu  rccrotraha-  n6rnrefcudali,in  qtiotcxtusgcneialisi» 
tutad  tcmpusnativitatis:quafi&ioncadmiiTa»  r*lts,ltb.i.ttt.i(>.t\v\  licct  indcfioitc  loquatur, 
nonrcquircturncceilario  coofeafus  libcroru.    valgatamtam£cu,q»iodcfifiitaxquipoilcat  u- 

niver- 
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niverfalhtKique indefinita  propofitionem  ad  ftrumenra:quxetiama!iasadlegitirnirioniscf.. 
anamfpcciemreftringere,  duriufculum  vide-  fenria  rcqairi  fuerirperabfardurn.lV.Facit,q/n 
tur.cum  prjcfcmm  vctba/:  ,.*tcf»U  nttcumitliit,  lcgibus  annquts  Zcnonis&  Aaaftafii«»/.f  ,C.  .1. 
Ugitimatis  pcr  u  fcriptum  miuus  couveount,  »*tural.lil>.nu\\i  mftiumcntorum  dotaliunfit 
quodalijscxtantibuslegitimauo  iftaoonhabe-  mcatio.Cztcrum  ratioqua  folapoft  Cuiac.  Tr. 

at  locum.oifi  rcftnngas  ad  illos.qui  poft  lcgiti-  utitur  ci  N.117.  ez  qua probari  vidctur,  quod 

nunouemex  matrimonionati  funt,  velcciam  fola  nominationc  lcgitimcntur  libcri ,  nullius 

illisrcmporibus.alijsquoquclibens  extanti-  eft  momenci.-quoniamnominatio io illa  fpccic 

bus.lcgitimatiooi  pcrrefcriptum,  quead  quof-  aoncx  fe  eum cffcctum producir,fedquatenus 

dam  ctfcclus  locum  fuirte  dtcis:  qux  tamco  ic  pcxfumtioocindacit  pto  matrimooio.idqiinde 

tlmilia  limplicitati  tcxtns  non  coivcoiunr .  Lc  apparcc,quod  ob  uniHs  non.inationcm  omnct 

onioinoil  rcm  ipfam  cxputaniusfiv.tio  ilta  ven-  liberi  lcgitimi  habcnrur.-ad^oqncin  cafu  certc» 

tati  dcrogan  oon  poccft,  n:que  crficrrc,  quo  ubi  cpocubmam  efle  conftar  conftituctoui  ilti 

minus  ifti  liberi  fueriot  naturales.ut  no  lmmc-  locus  non  cnt-Non  obftanchuic  fcnrcntix  va- 

lito  Saldusfemper  hic  aliquamcicatmclupcr-  rij  crxcusquibusinftrumtta  «Jotalu  rcquuurur 

eflc  dixcrit.Et  quidcmaut  difputaaius  cx  niic  vclucinN.11  C4.N.1S  ult.H.j  ^.trfr.  N.  tg.  c.S. 

feudalt.Ac  hoc  non  diftinguiraut  cx  turc  civiji,  n.%.ult  l.J  nuft.\xh\  duo  ponuntur  ablativi 

&  hoclcgitimaro  pcr  rcfcriptum  taotum  ope-  at<f*luti.-quia  rcfpoodctur.I.  Quod  illis  locisfi- 

rari  videtut  quantum  qux  fic  pcr  mattimomu,  gnum  vi  Jcarur  poni  prorc  fignara  t  quiacum 

cumfaciatfuos,  n  poceftatc,& nihil  a  lcgitimis  frcqucns  clfet.inftrumenta  dotalia  conficere» 

dtrTcrcotcs,N.7.4.c.i.c$'  *.N.*p.f.«.Et  nora»  Jura  mdc  taclum  vcrofimilc  cft,ut  ciofmodi  ioftru- 

quod  iegmmario  pcr  marrimonium  06  fic  fola  m^ncorum  confccliopro  nuptnrum  cclct-racio- 

matrimonij  potcftatcfcdmagisauthoutatc  &  nc  poncrctur  cuiufmodi  loqucndi  foimulx  oc- 

asfiftcBnalcgis.quxillihunccffccSum  dcdit:  curruot  lal  11. inpr.C.d.*Mtur.liitr.  X.u.f.fN, 

fiquiJcraiurcvcrcri  nullatalit  fuit  legitimatio,  »t>.inpr.tjyt.  u.N.iS.t  .«//.II.Quodillisloctsnon 

&  adhuc  ante  luftin  huicquoq;  lcgitin.ationis  ad  efleetiam  lcguimatioois  ,  fed probationis 

finesaaguftiorcsprxfcriptifuerunt,  cxquibus  caufa inftrumeota rcquiraotur  quodcumillo 

n6difficultcr  fccundaetiam  ratio  removctur,  fcculo  cirraaliasfo!6uitatcsfolo  affcclu  ouptiar 

acccdcnte  &  hoc  quod  illaretrorracTionis  ticcio  c6trahcrcntur.N.H7  f.4  .uc  dc  mutaraaffe&io- 

«Scftabfoluta.quandoquidf.ut  pauloantc  Ji-  De  concubinaria  in  maritalc«onftaiet,  inftru- 

flnm  exN.8j.cn. nonnificonfcnticntcs  Jibcri  mcntorum  harc  folennitas  prxcipue  vtilis  vifa 

lcgitimantur.Eoquc  minus  rcflc  a  qttibufdam  fuic-Quod  fiigirurponas.aliarationexquc  c6- 

captatut  vcibura,/*/?'*  iud.tJMtitrgm,qpw  ita  modeaut  commodiushocpiobati  pofic.ctiam 

legiriraatiabioitiolcgirmc  nati  vidcatur.-qma  cx  rationciuriscivilis.inftrumentaprxeifenc- 

ut  diximus.ficlioiftanon  opcratur  ablolutc.nc-  ceflariaeiTc  ncgabo.  Eaqacgratia  alijs  quibuf- 

queotiqacca  veutatc  rciumtollcrc  potcft.aut  dam  cafibas  doraliainftrutncntadcfidcrafle  vi- 

cfficere.quomious  vcrc  dteacur  libciostftosab  Jcrur  luftin.velut  in  N.74  r.4.N-7«  t.fN  117  t. 

inirionaturalesfuiflcnequcaurpiobabile  aut  ^.l.xx.tuml.ftm  Cdtnupt  Et  crgoomnino  crrar 

verofimile  cft.quod  fub.ilis  ifta  confidr  ratio,  VMfquimiqu*.ji.i.n.t.\ibi legitimatum  finc  dotali- 

collcdtoriconfactudinumfcudalium  vcncntia  b' inftromftisiutcrrisimperijfuccedcrencgac. 

mcntcrr..  St mturtmenium f*it.m  ttmf»rtnMtivuMit)Si~ 

EtMmA&fM*t4otM,tihit4iujlrmmttttii.]Vciamp*.-  rcntiaimftam irageneraliter pofitam  admittfiJ 

to  l.at.cfcntennam  l-  Qued  finc  d-tahbus  in-  dam  con  puto.Fiagamusmulicrcmaltcrinopta 

ftrumcntis  confiftant  nnptix,  quatum  legiti-  cx  aduiterinoconcnbitu  concepifle,  mantum, 

tnane  cffcdus  ,  qui  adeo  ponctur  pofita  anrequam  parrusederernr  defuncTum:  ex  fen- 

caufa.  II.  qula  cumin  iftis  tnftrumentis  non  tentiaTr.  pernupriasadulteri  cum  adultcra 

fit  oec  (lc  facerc  nuntionclibeioium.nihil  cl-  partaslcgitimabitur.  Qnod  licct  admirrat  hh. 

iaillaad  hos  lcgitimandos  opcrabuntur.  IH.  Faier  ,n    uit  l.nu\t  num.\  falfum  cxiftimo  :  vel 

Quia  a!iasn6  poflcttlcgitimarilibcri,  naticz  quialcgitimatiofit pcrficiionrot  rctrorractio- 

c6cubina  paupcre.quxdotf  darc  ncq«car:oeq;  «isad  tlpus  cooccptionis.cp  ahas  macula,  qux 

enim  hic  pcr  inftmmct  .1  dotalia  intclligere  pol-  cft  in  conccpris  a«tc  nuptiai.peifefte elui  non 

fis.quxcuoquclupcr  aliquocafttc  toufc<taio-  poflct  «cfic^iootfccdcicdcbeteatrcmajiabilia. 

vcl 


?i  DISPUTATIO  IL 

»cl  quiaobiecxumlcgitimationistantum  luat  foluta.conccpto  &  cditt*.  Cxrerum  fi  quxiiio 

libetinaturalcscz  concubiaanau.non  Spurit,  ad  theiinrcvocctur.diftinguendum  videatut, 

cciamli  q  uspacicm  fc  fatcatut  ,  mulco  mtnus  antcmpore  conceptionik  impcdimentum  ali- 

adultctini.quibusctiamcz  N.$9.c.ult  oulla  ut  quodiurisdivini.nariirx  vcl  gcntium  obftne- 

luftia  loquitur,imperticnda  cft  clcmcncia,  &  rir  jnatrimon.-oaB  tai  tum  iumcivilis,quo  po- 

quod  paslim  lequnitui.ut  uxot  cilc  pos<ir,cum  ftenot  i  calu  favOiaSiiucr  admifccim  lcgitima- 

qua  patcrcoufuctudincm  habmr.piocul  dubio  iioucm,  vcibi  cauiafiiiuscmancipatus  fototcm, 

ad  tcpusipliuscofuctudints  rcfcrcr.if.  cil  & im  adopcativam  fduccrcpafcft ,  curaroi  adultara 


plius  lcgiliirundi  tus  novum  &  ficliunc  iubni 
xum.uon tcmciccxccndt  Jcbct.  «cdduoobtt- 
ciuutur  J.  Quod  luftio  hac  in  re  vulr  tpcdaii 
ccmpus-qcod  parcui  eft  ucilius/  nu/ei  C  Jt  n*- 
t  <rj/  liL.K.iy.c.s  .Rcf.  poncndoscflc  tcrminos 
habilcs  dcquibus  ibt  ratuum  agicut*  vidclucc 
dccoocubina,  &  ciufmodimultcrc,  adcjuam 
lcgtttmaconfucrudo  c iTcpocefacY vtricprtttri- 
tittmperts)  &  hoc  traditur  iivc  qutsconcubina 


fuam 6nitacuia <Sc  lationibusrcdditis,  pottftj 
qutbus  &  fimilibusca/ibuspattus  impcdtnuo- 
toftante  conccptu$(poftcaautcra  natus.nuptiiz 
fccutis  lcgitiiTUci  potcft.Et  quamvis  cx  racio- 
Dciurts;tTilis  bic  quoqucftupiun  commillutn 
fucticactamr  quia  iuzcamotes  hodicrnos.  illi- 
citopl  inc  concubmatu,  nullitevera  naturalea 
uint.icd  omntsconcubituseztta  marriQioniura 
pio  fhipiohabcrur.idcm  aut  lcgicimationis  u  • 


iam  cnizam,fivc  gravidam  ducat.  lcgtrimatio-  fus.quodabfutdum  fucnt.planc  tollcudus  cft» 

ncm lcqui  ll.Obucirui/.f  .i/?/tr  kem.  ubi  ccm-  aut concubmx  rctbura iacius  hodic  ufurpaa- 

pusnatuttatisinfpicitut.Rcf  adiverfis  nihil  dum, 

concludi,&  altuJ  clL-cum  quxnturan  partus  Tit.  G. 

libci  anfcrvus,a1tud.ai]  lcgitimabihs  li:.  i.ld  Vtl  »b  ipfoprincipt      fe-lo  &c.]   Minus  bcne 

fpecialiterftatutumfavorclibcttatis.  }•  Nihil  hxcTt.Quia  cumdictmusfolumpiincipem  a- 

indcad  hunc  cafum  rcctc  mferri  potTc :  quoni-  liquid  poile.czcludimus  magiftratus  infetio- 

am id faltcmcz «/./.$. colligitur,  infpicc condi-  res.non quibustnfpccic hoc  princcps  mandac. 

tionem&  ftatum  mattis.qui  fuit  tcmpote  naci  £t  exiftimo.quod  ctiam  in  GaJJia  rex  aliquaa- 

■vitatis.-iftud  etiamfi  huc  accommodcmus.  oi-  dofaculcatcm  tllammandcr ,  Jcquin  mandare 

lSil  ptodcrit  libcns  ,  quia  xque  nativitacisac  pos(it,dubitari  nondcbetinififortcTf.  loqui- 

conceptionis  tcmpore  maccradultcra  cft  coq;  tur  compai  ativcadoion  sGermanix,quibusfc 

commttticur  fallacia  diverfae  quxftionis.Quod  Impetator  non  unum  a1tquemacTum,fed  in  ee- 

fi  quisicainferat,  fi  ur  pairas libci  fic  ,  fufhcit  nerc  iuslcgicimandi comitibjus  Palaiinis,  de- 

mattcm  tempoic  nativitatisIibctamfuilTe,  cr-  mandatc  folct.  II.  quianon tantum comitibuf 

jgoctiam ut  legitimatiofiat  .  fufficict  matrem  Palatinis.fed  eciamalits,  vcluti  fi  de unoacta 

t cmporcnativitatrs  lnuzorcm  duci potuiilc;  <quxratui,faculcatcraillam  impciatoi  dcmaa- 

ttcgaboconfcquentiam.quiaillic hocunumfuG-  date poteft, 

ficic&nullum  vitiumcft.hicautemunum  hoc  Ttr  rationtm  th.+Jh  e.']  Eam  ratioocm  ibicUE 

aon  fufficit,&  obftat  vitiumadulteni  &dcli-  <xaminavimus:cxtcr.um  veraratiocft  a  quali- 

cxum  quod  intcrvcoit  tempore  conceptionis,  tateicj.quxpcrfcnon  dclcgabilis,  &ad  rciex- 

ubiridiculumfeprxbet  F/uhm.j.  cerrtrrp.  fo-  vataprincipispecrioet. 

dum-nihilhabetquodifttsreponat  prxret  ver-  ft*turaUi<ijeipfit.  ]DubiahxcfCotcntiared- 

baluic.fupraadduclaflcmalcintcllcclrf  Quod  ditutcx  co.quod  aclus iutifdictioms  volunta- 

£  quisitacondudatifincpaftusfcivusfit,  fath  tix.quibuslegitimatioilmilis.in  ptopriis  vcr- 

cftjnaticmuonfuiiTc fervam  tcmpore  nativi-  feicaufa  Jibetis&fcivisczetceripoHun.t/. 4. 4t 

tatts;Iicctfcrva  fuerir  tcmpore  conccptiooiJ.-  tiUpt.l.imS.i.  Jtoffif.  confid.l.  1  d-mtnumifvtnd. 

«rgoetia  nc  patcus  adultcrinusfit.fufficic  raa-  Bt  Gcil.alleg.de  prioxiquxftionc  tiaclat  ,  aa 

trem  noncllc  adultctam  temporc  nactvitatjs,  .comites  Palatinifiibdelegaicposfint. 

Itcctfuetit  tcmpote  conceptionis.totumargu-  Ctterum  aucdjlecurjius.^ilihxc  opinioea 

mcntumconccdam.atquinfieii  ncquit.utqux  ignoranria  vcterisrcjpubl  &  quod  Accurfcuii- 

icmcl  adulccra  fuit  quocunquc  cafu  cflc  drtioat  am  de  aula  principis  intcllcxic. 

fcrvitusautcm cancumeft  czccrna.qux  manu-  Qutdautemjoiltgiimatui.]  Dckocttaclacax 

anisfioBcomninocvanclcit.  Ethxc  cadcmcb-  tb.fcq  lit  d. 

Jtiocbuatinpartocxftupro,  V  C.  cxmaiitoft  ZtiMmJxjUmrmie  tetiu  tuu»s.}  V  Jltngtri  hac 

inrc 
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in  re  oportct  interlecitimationcm  piopric  ita 
di£am&  difpcnfationem.qux  duonomalc  di- 
ftinguit  Gw/.i.tfi^rv./^i.iolibetislftisdifpcn- 
fatio  admttti  poi  elt,fcd  non  lcgititTiacio,coquc 
Tr.inale  fequitur  Fachtncum  qui  ctiam  legiti- 
rnationi  locum  faciticx  hacuntcarationcquod 
natura  omncs.libcfi  fint  xquales,  &  nullalcgi- 
ttmorum  &  illcgitimorum  dtffcreutia.  Vcrum 
hoc  ipfutn  manifcfto  fallum  clt ,  fiquidcmiurc 
gcatium,ino  iurc  naturx  inccitus  &  adultcria 
d  unnantur.quod  prxtcr /. ntttm.d.  rit.  nupti.\r. 
omuium  Taeologorum  &  Philofophorum  co- 
fcn  i.nti  opinionc probatur  Ecquodaluftin.ifl 
N  47.CMpt.frS.S9  r.u.e.pio  fcnteutia  Fachinci 
fcriptum  ndctur,ad  illud  lamfupra  refpondi- 
mus,&  aJ.trimmos  habilcsrcfercndum  eft,  vi- 
delicct  concubtnas.qux  cumex  ratione  mnsci- 
vilis fola  arTcclione abuxoribusdiftioguidican- 
tur,quafi  naturalitci  uxores  videri  polluor.  £c 
refuratur  Fachin  &  Tr.  fcntentiacx  co,  quod 
•bicclomlcgitimationiscaatum  funt  libeti  na- 
turales.nati  cx  focmina  qux  pocuit  eflc  uxor, 
fccundumquod  pas(in*,ubicunquc  dc  Icgitima- 
tione  agitur,tradicur;c:quin  hi  libcci  cx damna  • 
to  coitu  nati  oec  alendi  nec  ulla  clemcncia  dig- 
ni  funt  S  $9-c  uU.Sl  cx  tnbus  cafibus.quib*  hac 
lcgitimarioncm  admittuur  Sy.  nulius 

hiclocuiibi  vindicarc  poccft;fjctt  quod  legiti- 
mati  perrefcriprum  lcguimisxquanturN  Sf.c. 
9  Vi.Nfl^ucobftat  j/.c  w^r.qutaintclligendum 
ibi eft peccatum ipfiusfceminx,  qux  cumalio 
ell  formcata  *rg.  N.7  +  .tnpr.\.i  in  fin  quamvis  fi 
ptohibitio  nuptiarum  mcicfit  iurtscivilis,  le- 
gitimationi  non  invitus  locum  fcccj^m  ,  cxrc- 
tum dediffcrentia mter lcgtrtmationcm&  dif- 
pcnfationem.  videeciam  Caflrenf.in  /1  {.fi  fihus- 
fam.adSCtum  Macedon  n.7 

AlHtimtt*mnfMbdttum.]Tuo\ez  hicquxftio 
formati  potcft.  l.ao  princeps  fubdicum  fuum 
legitimarc  posfir  in  alieao  tcrritorio.qnodom- 
r  .ifh  rmandum,  quodhic  aftusiurisdiclio 
nis  clt  voluBtarix.qui  quocunquc  locoexcrceri 
poiclt,/  emancip.^f,  ubtidnat.Bl.  d.a.tt  II.  an  ii 
princrpsfivc  in  fuofivein  alieno  tcrruoiio  lc- 
gittmavcrit  fubditum  fuum.ao  hicubique&in 
bontsalibi  quoq;  ficis  fucccdat  quod  itidcm  af- 
finruudum.ctuo  J  cx  quo  princeps  iure  fuo  &  ti- 
rc  lcgitimavit,  etiam legitimatuspro  filioha- 
beri  dcbct.t.an  princcps  altcrius  fub  Jttum,  ita 
ut  ubiquc fucccdac.legitimareposfit.quodma- 
gts  eft,ut  cum  Tr.fi t  negandam:  quod  ita  alias 
quodamodo  prc,t«dicium  fierct  ptincipi  altcri- 
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ostcrricoti/.qui ipfe-fubditu  fuu legitimare  po- 
tuii!'et,&  quod  n61cgitimavit,tu(tas  prxfumi- 
tur  habuiile  caufas.de  qutb'neccognofcerencc 
difpcTare  princcpsaiius  potutt  pcr  nota;a Rol.  k 
VuU.t.ct.st.n.zi  Cf>  jj  quamvisianc  in  cafu  le- 
girimatioots  otdinatixquxfit  voluncare  patris 
contrariumdcfcndiposfit,arg.boni  tcxtus  in  /. 
t.C.deetrmnd.Si  habethoc  vicem  quandaproro- 
guttonis.  THESIS  VII. 

Lit.  A. 

Affirmathic.quodncposctis'  perfubfequens 
marttmonium avi  dcfunclo  paticfiat  legittmus 
Cafusnimitum  hiccft:  fuftulitquishlium  ex 
concubina,qui  filiuscum  ex  uiore  icgitima  vel 
ex  aliacocubina  filium  fuftuItfTcr.montur.avus 
P'  ftea  concubinam  ducit  in  uxorem;  quxritur 
an  neposfiat  Icgitimus,itavidclicet utpriori  ca- 
fu.quonepos  clt  lcgitimus  ad  hunc  cfU  clum,i.t 
avo fucccdcre posfir,lcgittmctut. Scntctia  ne- 
gativa eotraTr.vcrisfimacft,  quiafiliodcfun- 
cTtodcficir  mediu,  pcrquod  legitimatiooisfeu 
potiusmatrimontiabavocoDtraclicrfcctus  ad 
ncpotc  pettingatiquin  fi  maxirr.c  adhuc  filium 
fupcrefic  p:oponas,tamc  coniugium  avicffice- 
rc  nonporcft,  uraepos&  ipfe naruialis  lcgiti- 
mus  fit,nifi  aut  cecubinam  a  filio  in  uxorc  du- 
ctam.aur  nepotc  io  filit  locum  fucccsfiflcfingas, 
qui iralegitimusfiat.actiliusipfc fi  vivcrct  Quas 
tameo  &  perfc  incptafunt,&  prxtcr  ius  intro- 
duccrc  filtioocs,  &  ficliontbus  cumulare  non 
licct-Sed&  fiponas  cafum.quo  fihusnacuralisei 
legitima  uxorc  ncpotc  (ulcepit ,  legitimationi 
locum noncflc&dc  caftuftraquxri  dcfcndam: 
quia  htc  mediumhabtle  dcficit,  vclqmahxc 
pcrfonapicnc  lcgirimacft.  &  legitimatio  eius 
qui  ia  K'gittmusc(t,adfo]umcffccium  fucccdc- 
di iure civiliincognitaeft.  £x  quibusfacilere- 
futatut  rario  Fachin.quod  iex  retro  trahat  nup- 
tias ad  ifpusnativitatis  ctenim  fi  nepotc  quo • 
quc  natutalcm  ponas.hxcractonon  concludir. 
quia t  on  fi  fihus Jcgitimus,  etiamexconati  fi 
iuftauxornon  fucrit.Icgitimi  funt:  &  utique  e- 
tiam  ex  filioutcitnq,  lcgitimo,&concubina,na- 
turalcklibcri  nafcuntur-  Nullactiam  racio  cft 
Covar  ab  cxcntploadoptionis,quod etia  nepo- 
tcm  tanquaexfilio  prxmottuo  adoptate  pofsu: 
quieadivcrfisnonfitillatio,&  c/Fcdus  prxter 
intcntionem agcntis &  naturam  aclus  induci 
non  potcft:nepotcm  illum  natutalem  avusio  fi- 
lium  vcl  ncpotcm  ex  filioadoptare  poteft.  quia 
hxc  natura&  visadoptioniscft.qui  cficclus  ex 
snatrimonioaviiuic  dcficiente  cffici  n6  potcft 

fi  &  9moi, 


1 


,4  dispui 

Sc  omnino  marrimoaiutn  cum  concubina  non 
pocelt legitimace  libctos  nifi  ez  Hla  ipfa  concu- 
bioauatas. 

Ltr.  B 

lt*t*mtnltgitimst  tt.  ]  Incongrue  hoc  p:opo- 
pttut.quianon  adcafum  ptozimc  prxcedcntc 
pcttinct.fedingencre  adquxttionem  dc  Icgiti- 
nia:operfubf.q:icnsraatnmoniuminqua  qo«- 
Itiooe  quo  vidtlicer  jure  fiot  libcti  cx  concubi- 
nanati.quampatet  poft  libcroscxintcrmcdia 
uxorc  fufceptos.uxorcm  duzit ,  crcsfcntcntix 
fnnt.dux  inczttcmo  qsod  alijuullomodocos 
]cgitimari,alijicalegirimari,ut  cciamlibctis  cz 
intermediomacrimoaionatis  ptxfecancuc:  & 
tertia  media;quam  fcquitur  Tc.  contraquam 
proextremisfortttcrhxc  ratiopugnarc  vidcrur 

Suod  hxc  legitimatio  non  tiat  niii  bcneficio 
ctioois  per rxtrorraclioncm ad tempusnativi- 
t.itis.qua.idmilf.i  utiq;  Uli  priutes  erunc.cucc- 
iam  aliasfktio  illud  opececurin  cafuficto,  quod 
vcriras  in  calu  vcro,atq;  ita  obtincbit  extremu 
poftcrius  Quod  fi  ex  intermedio  matcimonio 
natusillisprxfcrtur.non  poterit  ficlio,qnx  aut 
infoltdu.aur  pljnsno  operacur,a(7'equi  cffccluni 
fuum,& cacxdufanullaeric  lcgiiimatio.atque 
itaobtincb:icxitemumpnu  •  Attamencum  du- 
rum  fit  alterutium  Itatuerc.  aut  negare  legiti  - 
mationem  autlibcris  lcgitimcnatisius quxfi- 
tumaufcrre.pioTr.fcntcntiadici  potcfllcgiti- 
mationcm  !icri  cirtafictioncm  cjtifmodi  retto- 
«iictionis.Wgsfoljpotcftate  &quidc  ficlionc 
ilt  jm.fi  qux  ctiam  admitcenda  ficnon  pctfecte 
lc  abfolatc  opetari  probacuc  tum  qood  antc  lu- 
ftm  lcgitimatioaisiurejjm  recepto.non  legiti- 
mabanturliberi.fiouili  aJij  cx  marrimoniona- 
ti  faHlctitil-i>.C.de  nAftrMlltb  tum  quiahodteq ; 
■on  nifi  confcntieotesliberi  legitimantut  N.89. 
e .11  frch  quod  d  N.gp&N  7+  libcri  pcr  refcri- 
ptiimlcgttinwii.ubtnullafi&io.legiiimisxqut 
pa'Jtidicdi  tiir  vidcetiam Salicct.  inl  quottet 
tf.C  drttvtnd.n  6 

Lit.  C. 

Vndifrxjlra  i«drunt  D«\]RatioTr  cft,  quod 
eztanribuslibciisfecunduiniuscivile  hxc  le- 
gitimatiohabetlocum.Atquinth  frteed  Ut.c.c- 
tiam  eotumqui  cxdamnatocoitu  natifunt.le- 
guimJtioocm  adoiittit  Tr  quxtamcn  ma<:is 
improbataiute  cttnli  Et  ordina rium  hoc  luscit 
dc  quo  a«i't  Tr  quo  non  obftante  potett-t  pnn- 
cepsezj  ftiscauds  crtam  ubi  ali)  liberi  lupcr- 
funt,lcgittmare;coq;  rcfpiciuotDd  inhac  qux- 
ftionc.aa  lcgitimorum  facicndj  mcncio,  quod 
»;p*recczallcg.Gf// .&C«vnr  d.mat.f  ix.f.g.$. 


ATIO  n.  . 

8tf.l6.  Lit.  D. 

SttMitj}trtJ}cntibus]Vixbic  ratio  dubitaocH 
eft.cum  tantum  iuic  czcipiaturcafuscxtatium 
liberotum:cxtctuquin  quxmottuo  parrc,  de- 
Iata  hxreditatcfie  i  potcltlcgitimatio.omnino 
incgularis cft:&  prxter officium  feceiit  prio- 
ccps.fi  hoccat  u  legitimavcrir  liberosadcifcctu 
ut  lucccdat  patri  naturali.qui  fi  cos fibi hxtcdcs 
ciic  volmilct.iplc  lcgitrmatrbacaptmcipepe- 
tijflet  Plcnitudinctamcn  potc ftatis.  cum nihtl 
116  opinioniscrrorc  concedunt  Dd.  hoc  admic- 
tit  Cov.p  i.d  matrim.e.%.^.9  Fach.autem  10  al- 
tcro  cztrcmo  cft,&  m  cafu  ramen  legis  fpccia- 
lis.Bcquidcm  cognatispcr  iftamlegitimatione' 
prxiudicarc  poiTc  cxiftimjt. 

Et  cu  ht  no  verefi dfiilt  ]  A ffi r ma t  h i c  pc r  legi ti- 
marosez  refcripto  oon excludi fceminas.ftaatc 
ftatuto,ut cxcantibus  mafculisfccminx  no  fuc- 
cedant.Cxtetum  cgo  cura  Enldt  adU  tnm  tfunm 
C  dtfidticem.n  16.  gcneralirer  loquente  contra 
Tr.fentio.fi  videlicet  fccundum  ius  ordioariu 
nullisdam  extancibus  faeminisjcgirimario  fa- 
cta proponatur.quoniam  cumiuxta  vulgatum 
illudquod.locoBald  utitucftaiutarccipiant  10- 
tcrprctatioocm  pasfi vam  £  iorc  communi,  hoc 
libcriitalcgitimatifui  8t  inpoteftate  &  niftil  a 
IcgitimisdifFcrrc  dicuntur  N.74..C1  NSt.e.ci. 
Si  adcncumtatioltatutifitconfervatio,  (plcn- 
dor&  favorfamili*,cuiusf«minatc-rroiDUs  St 
finisdicirur.mcritohi  legitimati  .  quyiimiliae 
iurjconfeqnuntur.faMT.ioas  cxclu-Jcnt.  Ncque 
enim  admitti  poteftfcntentia  eotu  quos  feqai- 
tur Tt f  z.dt/f.'a.th  i.Ar./fccmtnisnatis  legiti- 
marionc  aotearite  faclamrcvocaii.Cxtcrnm  Ci 
legitimati  fuerintiam  extantibus  fccminis  iias 
excludccenondebent.quodiftalc^itimatioic- 
rcgularis,&  difp£fatio  quxda.ne  nimiam  dcro- 
gct  iuri  communi.aquo  aliaiduplicirci  reccdc- 
rer,&  ctcludcndofcxminas.cV  czcludendo  pct 
cos.quos  niscCmuneordinariam  no  agnofcit. 

Cmninhit  KuRafitfiflio.]  Commod:  h'  ccX- 
plicandtim  rft  quodfcil  hic  non  fii  fictio  dire- 
dlo&proxiniccirca  Jibcros  .-  eft  ramcn  ficlio 
mcdiaiecircamatiimojiuivj.cxquoillinatifin- 
guotur. 

Lit.  E- 

Ke^ar  hiclcpirtmatcma  Pfitificefucccderc  in 
tctris  Impet-i.  Catetumfi  quidf  Poutifcz  ius 
lcginmjr.di  habct,&  fubditum  luum  lcgiuma- 
vit.divc rfalcntftiaiuri  divmoco  tananu  vnie- 
tur:&  Bjld.proTr.allcgatusius  Potificispo; iUI 
aflcnt.Jc  taotumchca  acccflbua  matnmooij 

mani- 

.  h 
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magiftratBmlaicam  aliqald  difpouerc  poflc  dubitatioeft,nequehincdiTcocitContius:led 

admittib  quoadalioseftectusnon  omoioo  nullam  iftam 

THESIS  VIII*  adoptionemforcnoa  improbabilitec  exifti- 

Lit.  A.  mittxLnjUmtltpt. 

^iMfasmMntipMtitnisvoemiulo.^lKiO^ioptio  Lit-  D. 

ip(amaocipationoa  eft,  fed  raaactpatiooibus  lmproptieloqaitar,  dumei  att  pcrmicci  jus 

incerrenientibusex  ratibaeiuris  rcteris  perfi-  adoptaudi.quiplCBamhaber  legis  aclioneai: 

citut iuxtiltili.CJcitJyt  Etooa  fatisfibicon-  qtuahxcphrafisadipfummagi(trat.um  rcfciii 

yeoit Tr.duro  earatior.c  actum  legitiroum  facit  folcr , priraro autcm  jns adoptaadi  compciit- 

adopttoocm.qnatenus fub  maiicipaiiooe  con-  Lit.  E. 

tin.-tuf.-quippeco  pofitocontraTr.  hodicactu  Adoptionem  hicad  coi  ttactusioftartedacla 

lcgitimum  non  clfc  cortfeqactur.  ait.dupliciratioac.I.quiafiat  confcBiu  corum, 

Vt  #3»  mtuumtfto.  ]  Idcm  hic  ririura  quodiam  qut  hoccafu  ucantur.ita  uc  hac  ad  ipfos  adopta- 

notartmut,&  hoc  infupcr,  quod  in raaoumif-  dostcferac.Atquio rationou  coacludit tuquia 

fiooefctriiotcrreoiifcmaacipatiooem,  oulli  ctiainfans.cuius  nuiluscofenfus,  inadoptioni 

proditumeft>ncque  tatiom  conrcnit-  dari  poteft,tura  quiaadoptaadnsma^isobtiacc 

Qgodttfifrtlum fa.  ]  N  on  fimplicirer  concedc*-  rationemrei.qux  m  contractdm  deducitur.ae- 

dum.omnemhicfolennitatemelfe  fublatam.li-  que  nifi  iationcpareotam,daoris  in  adoptio 

cctiurisrcrcrisimagiaatix  folcnaitates  abro-  nc &  adoptantisadoptiocontraAus  appcllati, 

gatxfint.  poteft.ll.quiafiat pcrmancisvatiooes.  Acquia 

AJeodjverumrJltMmJiem.]\\\itiohxc  defam-  hxcrario  ex  jureoovoouHa cft,fc  cum  priori 

ptaeftex/,77  derrf.far.iuxtalc&ioncm  Florcn-  etiam  vixcooctttrercpotcft.qaiataatum  mtcr 

einamaffirmantcmquxtamen  fatis  inconcin-  uttamquc parcntem  tnancipatio  coutrahitur.- 

aa,eV  looge  aptior  rulgata  ic  Holandtina  oe-  8c  propnc  loqucodo,adoprio  omnino  diretfa 

5ans,quafcquitut  Hotto.  iUufir.qu t/.|J  utqui-  cftamancipationibusiilis.qux  ficut  &  maou- 

amactus  legitimi  cllc  ftatuantur,  quirccioi  misftoncsidco  iaterrcoicbant.ut  filius  in  po- 

unr  diem  rcl conditioncm:fccundum  quod ifta  tcftate  adopcantis  fitmitcr  manere  pcllct.qut 

Tr.illatio  booa non ettt.-dequoalibi.  aliascx  antiqua  L.Romuli.in  poteftate  pattis 

AnMpuJlejMtumproconfulii.]  Negat  hic  apud  oaturalisautmaofifletauciocircrcrfusfuiifcc 

Icgatum  pro  confulisadopran  pofie  ex  Lj.Jtof-  -£/  inarrognto  ]  Contramethodilcgcmfpeci- 

JsV.^r#cQuxprobatioideo  viciolaelt.cp  ipfc  lu-  alia  hictiactat.eV  dcfpccic  uttaq;  cofufim  tta- 

prafJr.4./i/.#.illum  textum  adcafum.quolegatos  ctat  &  malc  gcoeri  maocipatiooem  commu- 

nondum  ingrclfuscft  provinciam  reftrinxit:  &  ncm  facit,qox  tameo  in  artogattooe  oulla  in- 

plancarbirrarium  eft.qund  adoptionem  ad  al-  tcrvenit- 

terumdiftincTrionisd./fc  ^.ptopofitx membru,  Lit.  F. 

vult  pettinere.Equidcm  ibidcm  diftinctioocm  Itnq.frmiiiMntn/iliumfrm.  c^f.JIdcm  jure 

eamimptobavimus&nullaratiorclccxcusfua-  noro  dc  quocunque  cxttaneo  adoptaotc  dici 

dct.uthacioreadoptio  &  raanumtsfio  oppo-  peccltfx^  x.l.Jt  aJopt. 

nantur,  Jt  illalcgi  vivx.hxc  mottua  aifcr>barar;  Ht  qutJemriginMm.]\n  regiois  noo  recognof- 

illa  demandari non  posfir.hxc posfit.imolc  tex-  ccntibus  fupenorem,qualcs  plerxque fuot.hoc 

tus  &  rationescootrartum  fuadeat.  admicti  noo  potcft:qutn  forrenccio  alijs.  oifi 

Lit.  B.  quatcnus retcitur tntcrefic fupenoristquoper- 

Qtto tMfu plurtt  \  C«nt.cMp.6  duas  ficltones  re-  tinet  excmplum allegatum,quod  fcil. pontifcx 

fert,ut&quishabuifi'cfi|ium,&hicporroalium  repoum  Ncapolitaoum  fcudum  Ecclcfixcfic 

filium  habuiflcfingacur.Vetumdibiumvidccur  prxtcndit.         THESIS  IX. 

ao  tcxtas  jurishac  de  re  loqucntcs  i»  i  ~ .  +  ?  &  Lit.  B. 

44.dtmJtpt.  &  {.j./a/I.ttd.eiiamdeeocaluacci-  Em  ttmtnflipuUtto nen <-/?.]  N&farisbona  fide 

picndi  fiot.qaoquisfiliamhabuit  nunquarotfi-  CajaciusqucfequiturT.agerevidcturcuFor- 

quidemhoccafunonnifi  incpta,&  nulhus  cftc-  ner  qui  ncquecjufmodfftipulatiOncro  quxfic 

ctus furora fir nepotis adoptio  dc dan io rclfacieodo hicftatuit,ocque  ftipu- 

Nifififins  MffentiMtur  ]  Quod  erTeclum ,  qaem  lattonc  arrogatioocmcooftitui.fcdhoc  tantu, 

fabtjcit ftattm Tr . ut filioiucccdeie posfic.oulla  ab tmpubcrc noo polle taati momcnti  ftipula- 

I  i  tioncm 


3«  V  I  i  I'  U  T  A 

tioaem  contrahi  dicit.  Ecutique  iDterrogacio 
illa&  ccfpooftn,quxhicincerveaiC|  aonadeo 
abfuidc  ftipulacio  dici  poti  It 

Cutnmobjtat  /.17.]  Noo  fattsbcne  conciliarc 
vidctur  Li7  Gr  h  r.iu-quc  verum.quod  m  hac 
illiusratiocciltt.quod  eciam  vitricus  cutoi  co- 
gicur teddercrationcs  Sed  mmirum  /. / 7 . c  1 1  dc 
lurc rcgulan.cui confttcutio  Aotonini  aliqua- 
ccnui  dcrogavu:forccidc  o  uc  pupillo  Sc  ratione 
uioms,&  legc  fibi  fiho  cancomaiorcmprzita- 
ict  fidem- 

Lit.  C. 

Inillacauftcognitto.]  Non  fimplicitcr  in  arro 
gationc  caulx  cognirto  rcqutrcnda  ,  at  uticjuc 
cognicio  ca  diftingucnda  &  gradus  cius  facico- 
di  lunt.quod  fpeciali  &  accuratioticircapcrfo 
nas  fic  alia,in  arrogationc  impabcrisopus  cit. 
Li  t  D. 

Adoptioquattflamtntefit.  ]  Non  fatisbeDe  ifta 
fpeciet  hic  propooitur.quz  accadoptioois  aut 
arrogatioQis.de  qua hi  c  tracftatur,  nom c n  m c- 
retur,quippccuius  prxcipuus  eftectus  pacria 
potcftas,&  ut  arrogaruscfnciarur  filiusfjm.hic 
celTat.Et  eftillanudaquxdamdefigoatio.dcpc- 
deosiofuperadefignati  voluntate.ocqi  altcnus 
■  rTecTus,Difi  utaccedeote  principisrcfcripto  f*- 
uiliatiura.nechxc  forrasfisomnia,in  prxtudi- 
<i  um  vcte  agoatorum.confequarur. 

Lit.  £. 

lis  qui  aliai  al  inttfiato  .]  t)eb<  bat  c  tiam  mcn- 
tiooeoi  facerc  fubltituti,  qucmpatcr  pupiilo 
dedit,  cxtextugencrali  inl.is.d.  adopt  s ./  eod. 
cuiidcocaucadum  eft.quodpcr  arrogatiooem 
fubititutiopupillarisfit irrita, quta extra  causa 
caftreofium  bonoro.  qui  in  alieoapoteftate  eft, 
cxreftamcotohzredc  habcre  nequit.Et  tcatari 
•osfit>ipfi  fobftiruto  cautioncm  prxftitam  fuif- 
|c;fed in  cafu  noo  daci  fubitiruci.perfoDZ  publi- 
cz  quod  cum  illc  abioccftacofuccedat.qui  te- 
aoremorcis  proximuteftt;.  proximust.l.  dt  legit. 
«g»4//Mff.tcmporearrogarioni$  qui  pupillofuc- 
ccrTurusfir.in  incerto  elt  Cxtcrum.quarc  cau- 
tio  oon  porrigatur  ultra  pubcrratc,ia  cafu  fub- 
flituttoois facTx,  apcrca,  ioalijshxcratiocft, 
quiaucex  fcncfcia  Dd.  cradirflc  loquicur  Iafon 
inl  fmrrsgntor  xx.et.\.ht  <u  pubesno arrogatus 
teftaraeotum  facereporuifl'cc,foccelTun  abin- 
tcftacoper arrogarioncm  ccrcitudinaiiccr  non 
paciuncur  dsmnu:  cxctpta  cauac  niacrcqux  ali- 
asceftamcnto  filij  prxreiita.  ncc  ■ccepca  lcgici- 
tanahabuillct  qucrela.Planc  fiarrogaruspoiipu 
bcrtac£  dcccdat.ex  racieac  iucis  aoyi iu  ii.  1  u  t. 


TIO  II. 

2  raatcr  8c  fr  jrccsutrinq; coniuncti.cum pif 
atrogacocecoiicurrcnr.  Qux  vidcrurcilc  feo* 
CCnciadoaa.I  ibi  ,in  f  .cun>  *utcm,l.  d.adopt. 

Pubtri  tamtn  hoc caju  qu*rta  n»n  dtberttur. ]  $  c  - 
ccotia  iafonisqua improbac  Tr.hxc  clt  in d.l.  1  l  . 
dt  adfpt.col.antep.pubcti  huic,  cumfic  fuusfic  fi 
przccrearurrumpac  ccftamcncuro,dcbcnquat- 
cam  de  lurc  communt  ,&  fi  exhxrcdccur,  com- 
pcccrc  qucrelam.qux  fcoccocia  vcraeft.cxtero- 
quio illud cciam  vcrum.quod oon  tta  dcbeacur 
huic  quarca  ficuc  impubcri.verbi  caufa  cmanci- 
patio.qui  fibi  impurare  deber.q»  admifcrtt  ema 
cipacioocjuc  Dotac  Cyn.in l.z,Cdt adoft .  ubiKac 
quxftiODcplutibuscractaca  dubuantcr  dccidic. 

Stdanhac  quattaomnium  btnorum.  ]  Mihi  ne« 
gacivafeacenciaconcra Tr.  vidccur  vcrior.  I* 
quodcam  excaufapturesarrogari  posfint  /.  ir- 
tn< '.d.adaft.ctum  porciunc  qmoq;.quo  cafufin-s 
gulisquarcam  dari  omoium  bonorum  ,  fucrit 
impo*fibilc:quod  argumcocum  cxDd.  refcrc» 
Taf>n,i»Mddit.*d  foreum  tnf  cumautem infi.de nd~ 
cpt.tytn  l.  i2.Eod.cA.4.anitfin.Sc\o  cquidcm  di- 
ci  pode,quartam  non  debcri  omoi  arrogato.fcd 
iuipubcti,8c  quidcm  ex  iniuftacaufaerr.tfocipa- 
to  vel cxhxtcdaco,  quxomniauc  coocucranc» 
concingere  vix  poceft.actameo  non  vidccur  ica 
iuscooititutum^at  vcluoolicet  ratisfimo  cafu 
rcscxitum  haberc  noo  posfit.Quio  imo  ctiamfi 
duostaotum  arrogatos  proponas  fingult  quar- 
ramomnium  bonorum  haberc  nonpoliuor» 
quoniam  dcductaquartaampliusunivcifa  bona 
doo  tuotjtcct  hoc  paulo  vidcacur  argutius.PIa- 
■  c  fitrcspropooaorur  arrogati,abfuidum  vide» 
acur,parrem  tancum  dc  quadrance  difpoaere 
pofie.l].  Quod  ucique  filius  atrogarus  emanci- 
pacus vel exnxredacusjooo  debcc  mcliori  con - 
dicione  cfie,qu  am  in  poceftace  rccfcus.cui  quar- 
cauniverfotum  bonorum  deberi  nufquam  tra« 
dic la  eft.III.quiainliberisnaturalibuscc  lcgici- 
mtsconcurrencibus  maoifcfta  fierct  iniuria,  - 
quiaqui  quadraoce prius  uaivcrforum  bonoru 
ablato,lcgicimamfuam  iocegram  confcqui  non 
pofluoc  Cui  acccdir  IV.quod Jibcroium  ifto;u 
melior  quam  naturalium  coaditio  cficnoa  de- 
bec.Eclicetexcaiicibus  oaturalibus  arrogatto 
admiccinonfolcjc  lcx  caufacamen  admiccipo- 
tcft.& poft  arrogarioncm  faclam  Jibcri  oafci 
poll'unt:& hichmpliciccr  5c  quafi  :o  abitracto 
dc  iurclibcrorumtiifputamus.  Ncqucpropter 
booaquxadarrogatoicm  afTcrunrur  ,  mclioc 
iftorumcoadinocilc  debcr;vcl  quiaeriampaa- 
pct  adoptacus  quatcam  habct^vel  quia  etiam  pcc 

hbeioa 
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Liberosnaruralespatcr  bona  acquiiit,  velquia  vnba  luIhn.coaYcnirctin  hiscum  adoptaro.i> 

proliberisnaturalibusipfa  raciori  uuialis ,  lliis  afccndcntc  Atquicum  omncs  crfcdus  in  iilo 

quafuacitc  bona  addiccns.  pugunr  t.  7.  inprd.  ocgct  Iuft.aut  nulla  ctia  familia  St  agnatio,aut 

bon.dam  Etnotandumnon  novain  quartaa  Di-  imarinana  planc  imonulla  euc.  Cuiobiicitur 

▼oPiointrodudtam.fcdquartatn  jamantcade-  >  jtdea  141  d.kir-ab  tnttjl.ibi,ptrindt  atfi mpott- 

finitam  n  cafufartx  emancipationis&  cxhxre-  ftatt  manftfftt  &lptn  mpr.C.d  adopt  ibi  quafi  wtn 

dationis.curaullamquerelx  neccfsitatcm,qua  futfftt  tn  alitnam  famtLam  trantlatus  Scdhxcob- 

alijs  libcrisopus  aslionatam  fuillc  :  ex  quo  jol-  fcurius  difta  cxplicaoda  func  ez  tcxtu  claro  m 

viturargumencum .  pcr  qwod  lafon  citato  loco  df .  t  i.d.adept.iunctadl  ptn  $.  t-  vtrf  fiquidtm  C. 

divcrfam  opiuioncm  fultcucab:  cm  cllc  putat,  tod.St  refpiciunt  illa  vcrba  ad  cffcc^um  adoiuio- 

quod  aliasconftirutio  D.  PijctJet  fcuftratona.  nis cx  jurc  vctcri  ,  qui  confidctato  adoptionis 

planc  non  oblbnt  /   x.C.dtadjft.  (j?  /  nlt.fi qutd  faClo  (pccic  tcnusctia  hodie  otnincic  vidciui: 

tn  fraud.  pat.  quia  icfponfio  duplcx  cft  [,  ctiam  cxtetum  rcipfanoo  adcllc  firmaturet:amcx  op- 

quanaporcionisab inccftacorcfpccTive  St  pro-  pobcioncadopuouisiactx  ab  akcndenre:  quo 

portionalitcr  quartam  bonorum  dici  polfc.nam  cafu  cum  pnlt  na  jura  &  cff.  elus  demum  fci  v  u- 

&  Icgitimalibcrotu  quarta  portionis  illtus  eft,  n  vclir,quan  Jo  cxtranrus  udopiavit>ne  fcrvaii 

&  tanen  quarca  bonoruin  dicitur  inl.^.C.it  ris-  coofcquttui:  plaaenoo  funt  captanda  vciba  Iu- 

0ffie.ttjl.ll  quia  rcgularc  cfttancum  airogatto-  ftin  .fcd  fpcdaoda  pocius  meos  St  voluntas. 

ncsficri  ab  co  qui  libcrosnoo  habcr,&  auogari  Hutc  ctnftqutns  tftquod pltbtiut  ]A  propofitio- 

tautum  unum.idcofccundum  jus  hocordtnauu  ne  hac  cxciptc  duos  cafus  tcmisfivc  vidcliccc ,  fi 

in  legibus  quarrx  bonorum  iimpliciter  fieri  adopratusfitabavomacerno  &  fi  adoptio  facla 

menuonem:  quttfttttam  rtfponfioCyn.ini.  zx  d»  fit  apud  ptinciprm.Ptior  cxccptiomala  cft.qr.u 

adopt.nttM  &  in  fpecieadd./.x.rcfponfio  eft  tcr-  non  cft  de rrgula,qux  proponitur  dc  adoptan- 

tiaex  LL.C  non  valcrc  argumentum  a  contra-  rccxtraneo,  cuiufmodi  avus  matetnus  in  hac 

riofenfu.  materianoneft.AJceracxccpcio,  de  rrgulaqui- 

Anhancquartamaudamdictmus  jDuplcx  hxc  dem,fcd  vcranon  eft.quippe  cum  prater incen- 

quxftio  eft,dc  quartaio  gencrc  arrogatodcbi-  tioncmpnncipis,  cuticilicet  adoproncm  tantu 

ra,  &  in  fpecic dc quarra arrogaxopuberi  dcbi-  probare,non  nobilitarc propoiitum cft.cffcdus 

ta.In  priori affirmandum  puto ,  quod  airogati  iftc  non  dcbcat  induci ,  dcquoplunbus  cirata 

ubique  alijs  libctis  xquiparaotur ,  St  uc  not.it  difpnt.i s  Etergofimplicircr  ncgandu  cft.  quod 

Cyn.inl.ai.d  odop  nu.21.  qitoad  dcbitum  bono-  adopratus  hoc  cafunobilisfiat:cx  hac  folida  ra- 

rum  (ubfidium  nulla  cft  difTcrcotia.  Et  crgo  vi-  tione.quod  jusfamilix.cui  agnationis  &  nobili- 

tiofahicratio,quam  piofcntentia  ncgantc  pro-  tans  |uta  annexafuncnoo  coufcquatur. 

ponit  lafond  l  1  x.col.anttp  quod  in  N.iS.ci  eo-  Aliaqutftieanlibtrt  jNon  dubichic  etrat  Tr. 

rum  liberorumlegitima  aucta  fir  qui  querelam  dum  liberosa  oobilicx  focmina  ignobih  lulccp- 

habcnt:  quod unque qucrela airogato  pubcii  tos,  perfubfequcnsmatnmonium juretantum 

cxhxredato  compctat.  Etin  altcra  quoq. quz-  Canonico  non  ctiam  civtliexiftimut  lepitiman. 

ftiooemagisaffirmarivomprobo.nc  ii  dctciio-  Quippc  quod  ftnc  dubiointer  nobilcm  &  igno- 

ris  c6dicionis  quem  mcliottscile  lcgcs  volunt :  bilcm  fccmmam  jure  civili  juftum  St  legiomum 

neque  captand^func  vciba/f.N  i8.qux  ut  eriam  fit  matrimonium:adcout ,  an  libcn  legitimi  fi- 

io  impubctc habeat  lo;um,fufficic ,  ipfum  cffc-  ant,ncc  dubttadi  probabilis  ratio lupcrefiepof- 

c*tu  idhabere:quodpcrquerelamaIi|  libcri  co-  fic.Nihil  cnim  ptoTr.facit /  i.C  dtnaturai  libtr. 

fcquuncur  ,  licet  in  fpecic  rcmcdium ftc  diver-  non  tam  quod  de  fpeciali  Sc  nobihtatis  Yel  dig- 

fum.quomodo  relpondec  etia  Cyn  d.nu.i^  ■  cum  nicatis  Sc  lgnobiluaiis  oidinc  difponit,  qu  <m 

prxfcrtim cxpeditiori  ratiooe  quarcam  impu-  quod  eocafu  nuptixfuntinteidic1x,& amplius 

bcsquamalijlibc-nconfcquantitr.  conftitunoillacoiiccla  pci  auth  fubjcclaro  tX 

THESIS      X.  H.u-itapa. 

Lit.    A.  Quoddtturt  crvili prtctdtt .  ]  Cum  affiime tTr. 

Htditfanultamnon  mutat.  ]Ve:a  hxc  fentcntia  tanturr.  dc|ure  C  anonico  lcgiumutioncm  hoc 

eftcx  textu  cxprciloM^./r^^^»  1  d  adtpt.  quia  cafu  proccderc,&  addat  diilcntic  ntcs.  ifla  por*. 

aliashaberet  iura  agnanoms ,  imofi  agnatus  cf-  10  lubjcda  vctba  nullum  commodu  habcnt  (cn- 

fctyaui.cciamiutafuttatis,  &  coucia  cipicfla  ium.Sed  quomodocunquc  loquatut,  hocfcntit 

B  1  Tr. 


DISPUTATIO  II. 


Tr.  qood  de  jare  ea  n  on  i  co  t  an  r  *  libert  legttimt 
§ant(idautem  vetum^mooncflcoftendimas) 
aoaaurcm  jurecivili.-  &  tamcniftudjus  ctvile 
in  judicando  atccndcndum  aoa  cfle,  oifi  to cafu 
fingalari  &c.  Quain  reconfundir  Tr- diverias 
■  uxltionesde  lcgirimationc  &  nobilirate  ,  & 
quidSplenacu^mnibuserTc.ftibustqiiamquide" 
incafupropotirofubfcqucnrimt  rimooio  con- 
ciogerc n5  pofl'e,plusquaf>Lrfpicuum  cft,fiqui- 
dcmcriamficz  marrimonionuto  lite  cotca&o 
nati  cfleot,ptivilegiaillanobiltt.itis ,  eriam  de 
jurc  canoaicoditputes.noti  habctcnt ,  velut  ho- 
dieferead  caoonicatus  nou  admtrrunrur.aifi  ab 


ftingait  SUnticj  loco  citatofi-  io-  f  g  an  qnis  ab 

afccndeorc.aoab  txtraacofueriradopratus:  ue 
tltocafu,  ooa  veiohoc  locum  habeat  cfiftitutio 
lufLuc  vidcl.  hoc cafu  etiam naturaies  &  legittV 
mi  liben  noa  faciaar  deficere  fidcicommiflum: 
tumquod  conftitutio  novaooo  fit  cxtendtda. 
rum  quod  dcficiar  cor.ftitutionis rario ,  qux  po- 
fita  cftin  coniecluiapietatts  ,  quod  noo  p; alu- 
maturrcfrarer  extrancosfoboit  fux  pra-pooere 
volu;fl'e.*rg  l-cumtsvut  \r,x.i.ceni  ty  cttm.  Ncc 
obftat  rario  lefonit  ind.ycumnn:t  tt&iMtf-  quod 
cumtcftarordtlcxciit  adoptivum  ioltitutum  c- 
tiam  libcrosciui  maoisquam  fubltitutum  d  le- 


orroquc latcrelongalcrie nobilcs.  Cxtcru Bal-  xiflc  videarur.quia fioc admiflo.fcqucrctur,  fi 

dusmaleallegarur  ,  quilococitatohoc  tradir,  dcicommiflum in  cuiufcunque  hercdis  pcrfo- 

quod  cxnominationefilius  prxfumatur  legiri-  u  i  [oiimts  autcm  hcrc«>  dilc  tluiprxi.  mitur.) 

rousiuxta  N-ii7-  e  »/•  i  nifi  peifonarocminx  ita  natis  poftealibchscxtiogut;  fjquidcm  hicnon 

rurpis  ftr ,  ur  non  poilircflc  locusprxfumptiooi  dc  exprela.citca  quam  nullum  dubium ,  fcddc 

matrimonij.inquaconltituiiod  N  fundatur.  tacita  couditionc  quxftio eft   Et  com  igituc 


QuxfcotcntiaBaldt  reriflimaelt 
Lit  B. 

Jjtfeuiis  uiopttves  non  fucceitre.  ]Quxftiohinc 
aliena  eft:  &  ramcn  in  adopt  jcis  ab  avopaccrno 
fcnccnriaiftafali.t  cnt-Cxteroquin  coofuerudo 
vel  (taturum  ,  ut  quicunque  adoptiviin  fcudts 
fucccdaor.fi  fecundum  jus  fcudorum  exigarur, 
vixerir  rariooabile.tnm*^  c*p  i.iestlitnsu  ftui. 
ubi  confuetudo ,  quia  licct  alicnarc  fcudum  in- 
fciodomino,  vocatunrrariooabilis,  tum  quod 
itaagnatis,  quibuspcr  p;imum  arqinrcnrem, 
jus  quxiitum  cft,5c  do<innOtK*rtt  :<r.riudicium. 


Manr;&abcoallegaridcnauralibuslibcns  ab 
adopratofiliogravato,  lufccptis.tiactcr  ,  male 
rcfpondctTr.de  adopttvis  Itipcrvcoienttbus.tn 
quibuseriam nullaplanc  dubitandi  ratio  qum 
ifti  taccic con pofllut .  utdcficiat  fideicommif- 
fum  ,  fiquidemnecadopcaria  filio  oarurali  & 
lcgitimo.inftitutohoc  cfficcrc  poflunt  L.  fiitt- 
etmmtjf?  t.iteni  tyitmonjir. 

THESiS  Xf. 
Lit.  A. 

Quia  uttrqutaflus  ptr  fiftientm.  ]  Nimirura  U- 
rrobiquefcttc  aflumunrur  Itberi  •  cxtcroquia 


&irabooafcudalia  qua»i  ad  iuitar  aUodialium  mulriacluspctfiaioncm  procedunr ,  quicum 


rcdigcrcntur 

Lit.  D. 

Stc  ius retrnHusnioptivis temptttrt. ]Hoc  i nrcU 
ligendum  noo deadopratis  ab  afccndeore-  qui 
jusfanguinishabencicd  abextranco,  inquibus 
caorum  militar  ratio  Tsraquel  $  t^hg.t  n.i 6 .  ubi 
unumtantumdiiTentientemadducit. 

L  t  t.  B. 

Qmituttmfi  ttjlnter.  ]  \\.\lc  hoe  propcnit  Tr. 

Jiuafi  filiusadopratas.  &  alius  hxrcs  mftitucus 
utiTcr,  fcdnimiruhocqu.,  ritur.an  &quarcnus 


adoptionc  oihil  fimilc  vel  communc  habenc. 
Lit.  C. 

Qattfl  paffnm.]tioa  cectc  ponirur  pactu  loco 
gcneris,  quiaunioprotiu  eft tpfaliberoru  hmc 
10 de  faclaaflumprio;  quiancquepermcrcny- 
miamhocdefendereposfis,  cum  planc  multa 
hicrequirantut:quxnotar  GasLt.eifervns.m. 
8  Rtck.i  unson.prol  tap  6  &ifft  Tr  lst.G.tir  ftq. 

A surt ftripte prtttritum  sieeque  frc.  ]  Aur  in- 
tclligic  }us  Ronunam  fcciptum ,  &  mala  eft  op- 
pofirio  confuetudinis  ,  cum  roulra  alia  iura 


c6diriofidei  commisft ,  fi  gravaroiupcrvcniaoc   fctiptafioc,&  proviociaiie 8c  muoictpalia :  aor 


liberi,deficiec.Coaditioillavelexprellacli,vcl 
tacica.fi  videliccr  rcftator aliqucm ex  progenie 
fua  hxredua-em  reftitaerc  jusfit:  cujufmodi  fi- 
deicommiflbcxconftitutioaeluftia  iml.gtneru- 
tittr  §.cum  Auttm  C-i  tnjlttut.fr fubft  incfTe ccfc- 
iarconditio,figrauarusdccefI'crirfincliberis. 
Quxricurquidjuris,fi  adoprarus  filiusiafti- 


omnejasfcripcumincclligic,  Acomnicili  jure 
unioncmhancprolium  prxccriram  cflc,vcram 
nonviderur. 

L  i  t-  D. 

Parum  fubcilc  vidccur  qaodhic  proponir.pof- 
fe  laduci  unioaem  pex  parrem  rcftamcoro,  fi  dc 
fuisraorum  boaisinccr  Itberos  cx  fcfe. duobui 


cotus fic  tc  gravacos- Ec rcctc ex  rationc  juris  dt-  matrimooijs procrcatos  difpooat :  qou unio ud 
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ru  curafolBniaquorummcminit ipkTr.lh.G.  THESIS  XII. 

frjtq.Si  quxattingu  Cifan  dt  fuel  tb  133. &  fc.  Lt  T.  A. 

uniohoceiticr.iitlibcricuraullam  aliam  dif-  Sohhur  mortt.  llutelligcndactiameritmors 

pofitionem  ("uccedat  «k  ctiam  circaiofirmatio-  civiiis.ncmancaiitcnumerario,  licet  tcxtusal- 

nemieftamcn  hbetorum  aiiotum jurcutantur,  Jcgatidcnaturalitaatumloquautur. 

cxtcroquiu  cittaullam unioncm  pater  de  fuis  Lit.  B 

bonisintcrfuoslibejos  ,  dequibusagit  Tr.dif-  Dedignitaribus  V.  C.  coofularus  velepifco- 

ponere  de  jurc  omni  poteft :  ncquc  libcri  ex eo-  patus.alijlquc  dc  quibus-in  l.ult. C .dt dttuttt m.  ttt 

demfed  cx«Jjvcrfispatcotibus  nati,&  qui  alte-  AVi/.Sf.resnon  dubia.quinaluitin.primum  cf- 


rutn  patcntum  priuigni  funcuniti  dicunt  ur. 
Lit.  E. 

Qutdtttmtnfutri*  fott R  uio  vidccur.quod 
libcii  uoiti  cxtr^nei  funr.necplusopciari  dcbct 
unioquamadoptio.  Attamco  ftatuta  locorum 
hic  fpcdtandaetunt  &  omninoplus  huicunioni 
quam  adopcionia  Iuftin.  reformatx  rribttcnJw, 
caque  aoioad  inftar  verens  adoptionistcdacla 


fectus htc  iltis  tnbutas.  Ueparriciatuidcathr- 
mataTr.cmtus  Vult.i.Iur.  14.  qnod  noo  inve- 
ocrit  ullam  qualcmcunquc  Jigr.uatc.qux  aute 
luftin.libefavcric  potcftaccpacna.  Vcrum  lap- 
fu m  hic  Vulc.oftcndu  Casfiod-tf.var  1.  in  form. 
parnciatus.addirur,  ioquit  .quod  legcstantim 
illisrcvcrcntiamdetuleruor,  vc  iufactis  podrus 
ctim  hocfuciit  bonoreprxcinclus,  patcrnx  po- 
ceicacisncxibuscximatur;ca;cerumcxtradubiu 


videtut,quuadctFcaumpr«c.Puefucccdcndi  ^"^"""7 ™Btr4fT. 

io  bou»  parcncum  un.eocium .  ita  vcl  uc  ab  ift.s  cMa  .  T,,c1°i°r,CUS K«' ^quo.ftafct .pfif 

tcftame-toliber.uo.tiprxtetirioequeant.quod  S™i^?^f??*???K^^ 
.nadopcacoabiexcraoeojureciv.il  fccus  cft 


N'ccmovctquod  Rtek.e.%.  if.i.addptioncm  taa- 
tum cx  jurcmoJupatrixporeftaiis  iot.ftuucn- 
dx  e  fle  ttadit.-quia  ftatutoalium  modum  intro- 
duciauteouoiooi  ptifcumadoptioniscffcctum 
fccundum  quidtribui  abfurdumnon  eft- 

LtbtrimluouUndifunt.  ]  Imo  cr.am  patcntes  P-^e.pfa.  &PoftfubImpp.hacrcnusfumma 
.beri.,utre<teR,V*.*c8.  d.Rnitashabita.quarat.onevetensprxrogar,- 

vx,qUacorcfpectu,quodcriamipfi  impp.hanc 


Oricntisimpcrium  tencute  Anaftafio  ;o.  am- 
pliusannisanteluftinlmpcriumlralixoccupa- 
veric.  Atccra  quzftio  hic  occurrit  dc  patticiatus 
prxiogativa.quam  dignitatem  fummam  appcl- 
lat  luftio.in  ^.^.Ioft.quibusmodjus  par.pot.b- 
tcoim  confulacuspoft  dictaturamfubliberaRc- 


a  Iiberii.ur  recle  Riek.d.e. 

LtT.  F- 

Dtmutuufucctjpent  jMinusbenc  hocdicjtur, 
quiauniorecta  jus  filiationisconccrnit ,  quod 
tanquamerTectus.fcquuur  jusfuccedrndi,&  a- 
liasetiamadopciodiccndaeflct  fieti  fupcr  fuc- 
ceiTione. 


nonadfpetuati  digoitarcm.velut  Casiiod  cira- 
toloco  libr.  6.  vai  ,de  p;c  nciatus  d 


e  pscnciatus  di<;nicare  :  unt 


taiuuro.ioquit.ccdit  fulgori  ,  quem  intcidum 
eciama  oobis  conftat  aflumi.  fuit  adeo  hxc 


prxrogativa magisimajmitia  ,  quon  amuccx 
Sucron.  &  alijshiftosix  Auguftx  fcriptoribus 

lnrtbusommbujiutetftontuxautjittt.jlncongruc  l.quidumcft,  ctum potf ft«  proccnlulatis  U 

hocdicividctur.fien dcmuruafucccfrionc.de  ttihunitiaproptcrprifiinadiooitatcmablmpp. 

icbus  fuccesfioncquxfitis:  &  vidctur  alias  h.nc  aiTumi  folcbat.cxtctum  n6 untum  rationc  du- 

coufequi ,  quod  v.go:c  unionis  non  tanru  tibcn  ratJOnis.ut  vulgo  hocexplicant .  fed  de  re  ipfa 

parentibus.fcd  eciampofthorummorrcml.be-  majorem  fuillc  parriciarus  dignitatcm  .  oftcn- 

r.  un.ri  fibi  .ovicem ,  &  frarres  rrarnbus  (ucce-  duur  ex  Casf.od/7*  1  vttr.s.  (umc ,  inquit.poft 

da-  t.nonmagiscftutvetumnoofit,&:un.o.ta  confulatcsfafccsemer.tos.patriciafusinfignia, 

ftnclcaccipiatut.utadfuccesfiooemcollatcra-  lua.ummunusplcoarium d.gniratum  coquea- 

liumuonpoirigatui.  qaod&intermmisptoli-  pudeuudcm8  ExcmPla  to  vocatur  patnciatuJt 

•Xcttadit Rtcktut  d.uu.frol.taf.T.mum.i.&ft<fu.  culmcn :  & patriciumfuper prxfeclosprxtoiij, 

Ntedamnartturiniurtauiiefi  recifroeum.  ]  lit  quorum  matimadigoitas ,  fuific  lcribit  Zofim. 

ergo,  cum.pfchocpactumdcfucccdcodo  ap-  /,ft.x.ei<,uo  etiam  autote or.go  hujusc.gnita- 

pcilcrconUqucntvtpacla  dc  fucccdtndo  rcci-  tisdeducuur,ubiinh*c verbafcribitdcOptato 

procajnre civih  valcbunt ,  quod  k  cxprcsfius  ?J       ±  K«n«vri»y  r'H  dhaf  rtroXixti  rtf 

ttaduiofraA/p.tf.f*  l  ltt.B.  quo  fclocorcmu-  *,u        j  „       #      .      <  ^ 

«t.Ea  vctofcotcntiafaJfaclt,  ut  ibidcmottcn-  T*  1?F*L  ™ 

dcmus.  TfM<r  :  «c  dc hac  diguitate  Suidas  s«r fia 

i»Ai^r*»fl;»a.  LlT. 
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LlT.    D.  etiatn  hodie  adire  m  j^iftratu  op«s  cric:  eam- 

Scn  tdtn*chifmi.]  Contri:  u  fenteutia  vidc-  qucfcilicet  iotelltgir  i.'dicia|cm  folcnoitatcm, 

tar  Tciior tumquia unut  io  duorum  poteftatc  oppofitara  fol cn a\  b us  jui i$ prifci qux  paulo  ao- 

eflcnequit,  mooachusaucem  fubijcirur  pote-  tclublatadixerat. 

ftati  Abbatis,  cuictiam  juratoobedicntiapio-  Lit.    F.  * 

mittere cogitumum quia  ccflant omucs.parrix  Vtltneemto. ]  Non  fatis bcnelcnocinium  cum, 

poteftatiscfFcdtusquodpaterfiliumqui  rmona-  modis  quibusiptb  |iirc  patna  poteltas  tollitur 

llcrium  ingicfluscft  oequecociccrc  ncque  per  copulatut  :  quia  ofricnim  cpilcopi  imploran- 

Cumacqiiirere,XN/i»jr«J/«.(/  SS.hccl.  Ncquc  dumdicitur/  <,.  Je  jpect*c.  quod  irJidcm  etiam 

eumvindicarc  &  cz  monaftcrio  ab.luccrc  po-  aocillis  permitritur  :  fccundum  quodlcnoci» 

tcftN.ia;  r.41.  in quo tamcn non minimuspa-  nium ctiam inrcrmodos  quibus  fctvitus  tolli- 

rrixpotcftatiserFcCtus,«rg /.1  f  x.dtreivind.  tur.rcfcrri dcbutfler. 

Acccdit  quod  o!im  facerdotio  diali  &  vcftali  

patriapotcftasfolvebatur.  Vlpinn.  tit.  ix.mfin.  — —  — 

G*//.//^i.*Mi.quoicfpexitiC/w/««/.»..§.  1  auU  DISPVTATIO  III. 
tmm  ttfrc  ibi,cin*tm*nctp*tiontm,(yc. 

1. 1  t.   E.  DE  JURISDICTIONE. 

H«dk/«i/*/*ri.]lmoctiamolim,  fividclicet  Rtfpondtntt 

patctdiufiliumtctfuastanquampatrcmfam.a-  %a  _ 

gerepaflusfuifler/.i  C  dpmrpottfi.  M.  Chiistophoro  HlVRtVC 

flWMM  fucctfftontnonnictt  ,idto  faltnnUnon  rt-  V  Veidenli  palatino. 

^wri/.Malaharciriatiocftrvclquiafolcnniafue-  T  H  E  S  I  $  t 
ruotfublataante  So.iSt.  quiajus  fucccdeodi  ab 
inteftatoemancipatisdatumeft:vclqu;a:tiam 

fublatis  folcnibuspotuiilcthociusrclioqui,  ne  Enotatione  nominisexpeditareseft. 

cma  iCipatifucecdctent  jurecivili  ,  tv.axime  cu  Ij^il  &  jam  uudum  ab  eruJuis  cxplofa 

T:  ijsiocts.adquxfcrcmittitlit  f  hodicqaec-  «}yN*7  P  lf  Br  nnmtr.f  inl-i  h.  t.  St  il  orum 

mancipationecaputminui:adeoque  familia* ju-  E3»ij£-$  opioio,  qui  dcducunt  aiurc Sc  ditio- 

tatolliaffirmet :  magisautcm  fuccciTionis  jure  ncqui  ipli>potc(tatem  lignificat.Sed  dc  figni- 

conccflopotuiflcnt  relioqui  folcnnia:fiquidem  ficationc  vctbi  mai  jrconti  ovcrfia.gcocralcm, 

cmaocipari  fucccdunt ,  pioprer  cxarquatum  jus  ut  ctiam  lmperium  mcrum  8c  miztum,  &  quae* 

agnationis  &  cogoarion»,quodctiam  jurcvc-  cuoqueofficiojudicis  cxpcdiuntur vciveaooe- 

renftantibusfolenoibusemancipati  rerioebat.  xafunt,complc<3atur,probar Treutipofi  Ddqnot 

Planc  ioverfo  modo  rcctius  ioferretur  a  fubla-  ftnuuniur  Obrtcht  c*p.\.Sc>p.GtntMbr.  itnp.  1 

risfoleooibusadjusfucccsfioois.fiquidcmma-  *.Fr  d.CUptr.eonel  t  Du*r  t.difput.  f$.  Mufc  hic 

tatiofivefublariofamilix  &  agnationisafolco-  numcr.\i.?*urm  1  numtr  y  Eguin.  Bnrorfr  Ch*. 

nibus  jurii  vctcris.vidchcet  maoumisfionibus,  rond.  6/rqui  duo  tamcn  acccptioncm  iftam  ab 

depeodebat:«r;  /.3.d.r«f.m/au..quoficbatut  ju-  ufu  iatisAcalinrumautotumaliquaoroalicDio- 

recivili,  quodrantumfuosgc •gnatosnorerat.  remieoque  contraTrcutl.  imptopriam cxifti- 

cmaacipatifucccderenon  poflcnt :  coque  ve-  mant:quomodogencralcmcamufurpationern 

riuspoft  folenniailla  fublata  crr.ancipattonem  abufivamappcllacSw/rm  rtp.iicl  e.i.  Et  fanc/w/. 

hodie  procapitis  diminutiooe  habcndam  nOu  -j  ,%.ultd.offic  proc  plcnisfima  iumdiclioad  cau- 

cflcde  quoiofraloco  citato  a  Tr.  tbjfc.  11.  th.  fas  civilct  refcrri  commodc  poreft,  qua;  Romx 

it.  adivcifisMagiftratibuscxpcdicbantur.  Et  at- 

Gmod*pnd p/trojaut.  ]  Hoc  ad  paulo  remotius  gumeotum  quod  duciturcx  ltb.2  f  a»  dO.l.  & 

refercndum.quohodic  cmaocipatiouemtacite  Aje.tU nrgin+.Vtr.  (vbi  cumcaufasctiamcri- 

ficiidixerar.  minum  it  capitales  iccenfuiflct  .fubjicit ,  qu* 

Adtoutf«\tnnit*imdu't*Ut'  1  Hocnoo  recre  io  $mni*funt dt turtdteundo)  a  rerboad  vcibalc  noa 

gencrecx  ptarcedentibusinfcrtur ,  &  juxta  ip-  fatis  firmumvidctur.quomodotraafigcrcage- 

famciracamElcclorisAugufticonftit.  oonnifi  re,  pacifci,  latius  in  ufu  iuiispatcie  videotut, 

iocafu  fcparatiooisveium.  ubi  filius  fcoifim a  qaamrraafactio,actio,pa>fIum  Czterum/. t.in 

patrc  habitat  &  tct fuat agit:  cxreroquio  ccum  fr  dtofjit-tuu,  &t.  uaac  cxplicatioaem  rcccpit, 

eflc 


DH  JURISDICTIONI.  4* 

erTehuuemaglftraWuraerrdrem.qui  mandata  quiopoteftasftatue^iineaatis  criminalibus  fie 

iur.fd  flionc,  quamfimul&prxteriropcuum  Impcri,  mcrucoquc  vmoic  th.  j.hr.A.ab  Impe- 

inctumhabent.  hoc  qaoque  transfcrn  cxifti-  «•ftatucodipotcftatcmexcludit.&  iliudrant» 

ir»anc:qnodfirmaturcxoppofitionciunsdictio-  potcftatecxcqucnd.  difinir.Diftercr.aadjeaa, 

oisfc  imper.i  meri  mf.i.4l.t.  Soqucooopro-  dc  rcqual.bct.  dcfinit.oncmrac.tlat.orcm  de- 

bindafcotcnt.a<;f//<tfi.i^./*riW.i«.6'/**.  firfito:quooiaro  3c  qu.  Icgescood.t.a.iaquc  j.ira 

propr.a&ftri&afignificatiooe  jurifd.ctioocm  regaliumfacic,  dereaI.quaftatujc:ucProindc 

ic.audcaufascrimrnaicspertiocre.Ethxcfpe-  objcduio fpecic »idcl  caufxcr.minalcs&civi- 

c.aIisfiRn.ficatioindcpioctildubioortaro  tra-  les,  cxprimendum  v.dcarur.  Succ.nfiius  cum 

xir.quodcumioomoiRcpub.traaatioBcm  &  •  uibusdamdicctur  publica  jnt.s  dicund.  pote- 

dcc.f.oncm  caufaram  civiliom  certis  pcrfoo.s  fta*:vclrcddeod.  juns.uc  Pmtrm-M  tf.y  n.i.cui 

committi  occeflam  fit,  potcftatem de criroina-  ioteli.gitur  iocfie  fio.sur  cu.que  juft.tia  admi- 

Jibuscaufisprioccpsvcl-populuifibi  refcrvare  mioiftretur  ,  quem add. t  Fr.4e  Clnper.tencl.  r. 

•oreft  &  folct.-id qaod apud Romanos fiib libe-  q«um  dcfinitioncm  fruftra  vellit *«*r.c.i.quod 

ra Rcpubl. facrum  prxcipue  cooftat , idque no-  *i obfcunor:quia  quo  pcrfcclior & nugis  10  an- 

tanrS/i*.Gm/.j.dLf*r««/.i«.C*/W.  s.4ifp.+.&f.  guftumcoacta  dchoit.o ,  conoo  raro  cft  ebfcu- 

Qfrgchts.h*.4.Fr.d*CUp.<mtU  mfin.  »<>r:  ficut  cx  advcrfo  vcibofx  .llx  quahs Bocert 

Lit.    B.  eft.vixdcfinitionumappcllatioocdigax 
Zxtrsaut  fOT/>friime/«#.]Rariofubjecta,qaoi  TH.  1L  Lit.  A- 

*  in  caufi*  criminal.bus jus  dicarur ,  noo  qua-      Ntmpt  notio  pt4nneormmiu4icHm.  ]  Abuttrat 

Jrat,quiahocimpenjcft:ideoquerefetendae-  verbo.ur.fdiaioois,  dumfubeahic«c  Th.  1.  li- 

lir  ad  rcmorius .  de  geoerali  vcibi hnjus  figoifi-  ter  C  etiam  ootioncm  pcdaocorum  judicum. 

catu.Scdquxoamiuotilia.cxttajuiisdictiooii  quibusdifcrtc  jurisdicxioocmncgat  ICtusM./. 

«c  Impetijmctas?  Intclligiputo.  qo«  fpcciali-  1-  Arewi.quamvisipiumprxtorcioediaofuo 

ter  maciftratibus cocefla fuot . &  fccundam  re-  ita hoc  vcrloabufum  vidcatut colhgi  tx4.  t  f.  & 

€ulam/.i.if#f.«**,aec.  mandariooopofluot,  potcftatemquamhabueruot ,  cogoofceodi 

▼clutcognitiofuper  manuroifliooc  fctvi  a  mi-  liatucodi,  jaiisd.aionemgeneral.  fignificica 

«orcfuper  tranfacr lone  dc  alimentis,dc  aliena-  appcllare.non  ufque  adco  fuerit  abfurdom.C*- 

tiooe  prxdiorum  minoris.datiotutoris&c.qux  tcroquin  oec  textibus  occ  autoribus  allegacit 

adco&fimiIiafubquartamfpecicmrcfcrtFr.</.  aflcrtioillaprobatur.Notio  porro  non  nudafc 

CUprr.cencwfi.Siurin.rep.ua. 6. licct ea Baro re-  folar» cogoitionern ,  fed etiam jus ferendx  fcn- 

ferat  ad  Impcrium  mi  trum.Sci  f.Gmr.i. 4*  imriuL  tentix  contioet:cx  q_uo  eorum  feotcntia  rcfuta- 

10  r>f.  i  n40rnt.Die.  Mir/.fub  jurifdictiooem  tor  ,  quijudicedatu ,  utfupcrcaafacogoofcat. 

voluntariam :  quade  ic  &  infrahac difput.&  •-  negant  dcfupcr  proounciarc pofle ,  cujus  autor 

libipropr.js  locis.  midcwBnrt-iml.is-4triim4.iupr,  «wi.quemfe- 

LfT.    C.&D  quitur  Mcnoch.i Murbitr.yi.n.  tj.Znfin  4iitJ. 

^miwA.lHocpleniustiaditumtb.s.hico-  If  «/«i/m/w»».6\camqueinCamerareceptam 

mittendumerac  teftarur  Mynfmg  4-obferv,  cj.quosbcoerefutar 


Hnmttmplene.]  Otiofchoc  repctitur,  quod  Scip.Gtntl.4tiHris4.cjo.tottr.4.turii4e.  f.n-%. 

jamlir.B.plcoiaspropofitumerat.  perLi.C  fUtmtr*tusurgl.4eqH*.74.4etn4it.l.*M 

Xir.    E.  rtiu4.  An autemjudcxad  cxequeodum  datus» 

ExaminandahtcdcfioirioTr.  Ea  initioideo  poflitcognofccrc ,  vidediftin«imexplicantei. 

perfecranocft.quodtotafioguiisfubjcaisfpc-  Bnrt  mtU tf  inpr.nn.t  bftm.Mynfj.obf6S.Scip. 

cieboscompetercneqait:coq;abenumcratio-  aenti.4iuru4.c  jt.           L  i  r- B. 

«cpartiucollcctadefcriptioeft.Geousadmitti-  Vn4t illtnemni4em*utt.  ]  Hxeratio  converfa, 

turrecte,  quo&pleriqucatuntat  8c  pluribus  oonvalct,  auiactlammagiftratus  in  quibuf- 

piobat  Pumrtn  ,'.  i  c  j  licct  d.fphccai Obrtchto  e,  dam  caufisjudicesdarenequeunt. 

i.».i7.fedinhocoffcnditTrcut.ncqacfibiipfi  Ntqmidtm  M4nnmmtMuf**rticulum.]MihiCcn. 

coavenit ,  quod cu lit  D-  poreftatcmftataendi  tentiaBairolioonufqucadcovidctur  abfurda, 

referatctiamadcaufascrireinales.tb.t  eam  rc  Jicetcamcoromuniterimptobati  tcftetut  Znf. 

itringitadootioncrok  jurisdictionem  fimpli-  inl.s.4tiurit4.  maximefi  intelligatur  articulua 

5cm:icdilludrcajui,  fiquidcm  dubiumao cft,  aop jurifliaioii*Ji*,ut loquituiZ*/. d.Ut.n.}o. 


I 
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DISPUTATIO  III. 


frtf.dtttf nu. ix.GniLi.obftr.lt. numg.VMutmuj. 

lurtsJ.'0.lir.ini.\  h  t.nu.i-  ImJ  inL  i.  Utoft  t.us.t^. 


qut  mnndMtum  toLum.2.Ecctr.dsuritd.c.f> .  MnrMUt. 
d.t>,+  dift.f.cx  cuiusibid  traditis  difTcrentijs  dc 
illa  coufultone  Sc  mixtura  facilius  judicaie  li- 
cct.  Quin  fcrc  cft  ut  exiftimcm,  judicesfpccia» 


qua  &etceu*mCj».inLs.tyuJf*l"->M.  num.  <. 
Mnrnnt.f.^.dsfl.f.txu.  ii.Coftnl.tn  t.uU.dtof ttut. 
TMf.ind.Li.coLj.infin.Fne.  l.9-qttt fnt.dnr.  cog.  & 
ttrg.txLult  C.uit&nfuiqutm.vbi  vctatur  cauta 
tcftitutionistractariapudcos.quosiudiccsfo- 
lam  iudicandi  Ucultatcm  habcntcs ,  dcdet  unt. 

utproindc  ab  ijsjudicibus ,  quodabalia  mino-   lcs.quoiumab  Imp.poftenoribus  ,  abohtoj;m 
rismomcnttdclcgationcsfictit>oll'c,piobabile   pndcm  dandotum  judicium  more  ,  mcntio  fii, 
f,t  Non  obftat  l.f.C  dttudie.qux  dc  delcgactone 
«aufxtotiuscommirtxloquttut.  Scd  illa  FmcIji- 
ntiexh.l.i.dtof}ic.etus.\acptiob\c&ioc(\.,<\i>od 
mandatanumjuiisdictionis,  dcquotbiagitur 

iudiccmdare  poflc  conftat 

Si^fttxfrt!ftfneuUns.]Scatctxtiinc^ni({uim 
ctiamfcquiturF*f<)i».i.f<">/»'«-4>«npcrfona|u- 
Jicisdaridubioprocul  cxraciooc  juris  ct vths 
^crilTimaeit.fivcjusdandijudicemjurtsdidtio- 
nisfivcmixtiimpcrijcrtcdicas,  quorum  ncu- 
tiuminiudic.-miftumquatalcmtransfcrri  po- 
tcft.  VcrumquJtcnusdclcgatuscxtationcjuns 
canonici.3;  fccunduraoaturam ,  quam  Dd  ipfi 
tribuunt.coufiicratur.fortalhsfcntcntiaadfir- 
maos  fuftiocri  potcft :  qux  cft  Bnrt  tn  l.  t.  h.ut. 
uumtr  1 1  .Snttc  sn  l.y  C.dtiudic  numer.j.Sc  aho- 
rumquositfcrt  3c  fcquitur  Mnrnnt.f.  4-  dift.f. 
num.ft.CMli.obf „7  .numer.u.Goftnl.ml  ult.dt  of- 
p.tiHs  lnfm  dsa.l  f.C  dtvtdtc  eolum  x.Znfmt  f. 
h.tit.n.A\  Utm  InfinldtojJic.tiuscolum.T.Cyn.in 
Li  hocf.t  num  <o  Et  omnioocxiftimo ,  dclcga- 
tum.dcquoD  I  dtfputaut.quafi  mcdiam  Ipccie" 
intcrmandatanumjurisdictiooiscc  iudicc  pc 
daneumconftitucrc  :  mixtura  hac  inde  nata, 
quodduosiftosignorantiajutis  ctviHs  rctciis 
Dd.quodconftac,  confudctunt,  fcquxjamdc 
mandararijs  jutisdiftionis,  jam  de  pedancis  ju- 
dicibusttaaanrur.addclegatumluumaccom- 
modavcrunt  :  vclut  cumdclcgatum  al.um  fa- 
ciun:  ad  unam  caufam.  alium  ad  Vnivctittatein 
Hnrt.&  DJ.mll  C.dtiudic.&inlt ■&  6  D  h.t. 
Jdnmnt  pnrt.*d<fiin  f.num  a.qux  diftiuatO|U- 
iicipedanco non  conrcnitrjm  cx  advcrlo  dc- 
lcoatum fentetiam cxequi  tk  judiccm  darc  pol- 
ieoc«iat.UnrtoL&Dd.in  Ly&mLxemfr.dtrt 
iud  Mnrnnt  dM  num.xi&  +3  Qntt.s.obf.^fJ. 
qux  tamcnex  tatione  jutis  civtlt»  poteft  man- 
datariusjurisdiaioois-  Bt  piotali  rationc  fot- 
mx  hodicdcleg.itusrid*ctui  habcndus,quxe- 
t.amcommunisDd.eftfcntcntia.jUxtatradita 
abiis««-/.i ,  C.de  tud&tnl  i.%.t .dt  ofjicetus  t'  >. 
m  t  cxquibustcxtibusdc  |Utisdicliooc  madata 
jraaantibusdelcgatumfuacxpaiterormant;^ 
AOUt  l»gnj.  inrtfU.  A|.^//jv*UO.  Ttffnur.tn 


uu  tam  judtcibuspcdancis  qui  cx  formula  cog- 
nofccbant,acccnlcndos,fcd magitcum  is.qui- 
bu>adunam  caulamiurtsdicliomandatacit  co- 
parandoi  cllc.quod  vidctut  vclle  Longrv  f. }.  t. 
r.ubiml.uU.C  ul>i& nfudquem.iccipit  judicem 
datum.  piococii  maudata junsdiclio.-  quoda- 
lias,  quommub  judcx  vcrc  &  propnc pcdancus 
j.Miictm  aiiuiu  ojic  non  poilit .  nuila  planc  fit 
ucio  dubitadi.  iccundum  hxc.cum  dcctufmo- 
di  delcgatoDd.difputent,tantofaciliusin  utra- 
quc  quarfttone hac lit  propofita,affumaotc pat- 
tcm  tucbor,  dclcgatopotcftatcmfubdelegandi 
fieri ,  &  citra  cam  coocesfioncm  ad  uoum  arti- 
culutn  fubJclcgarc  pofle:  maximc  cumreccptu 
fit.  dclcgatura  ad  untveifitatcm  caufatu  ,  quod 
dtfTctentiam cffcutialcm  nonfacit,  fpccialcm 
cautam  pollcfubdclcgarc  B*r.tn  1. 1.  &  is.hj. 
MnrMn  d.fMTt.4.  dift  i.num  t  1  Di.commun.  inl.  f . 
C.dt  W«.  Vnusl  ulgof. diftcrcnciam  veteris  ju- 
rjk  animadvcitifle  vtdctur,qui  rcfcrcntc  Inj.inL 
f.C  dtiud.col  4.diftinxittntcrcumcui  dcicgata 
clt  caufa,&  cuicommlflaiutisdiclio:  quod  mi- 
ubilc  vocat  Sc  improbat  iafon. 

Lit.  C. 

Sififint  itUgxti  frinctfis]\ crbum  dclcgati  hic 
pto  ludtce  pcdaocoaccipi  opoitct ,  quod  altas 
cut  mandata  tuitsdicTiocft,  ctiam  jbinfciion, 
iudiccmdaic  potcft  pcilib  .1 :  d  t  v.i.  ^utrm.rtftt . 
Itil .O-Dunr  nfol.nd  Bnron.  Mufc .hu nn. 1 6 c J»  Faci t 
ratio,  quodprctarintclligitur.itj  mandarc  tu- 
risdtclioncm  quoinodoiplecxcict.bat:  &  cum 
ludice  pf>  da:ucognolcidicctctuicxtiaoidinc, 
nopoicft  pixlunu  prxtor  madando  cognitionc 
cxtiaotdinat  lam  faccic  voluillc.  Pouocum  hi 
habcant  &  luusdiclioncm.&:  cxccutioncm,  d6 
rcclacfthxcexccptio  ,  cumnoohtdc  tcguia, 
qux  agit  deiis,quxoudam  babent  notioncm. 

Vtftnttntinmfunm  ftffittxtqut  ]Vtitur  Tr.hac 
ra iionc,quo4  habeaot  lurisdtcTioocm.quod  e- 
ttamftaiuur.c  Don.  17.  eomm.i.fub  fin.Sctf  Gtnt. 
ltb.x.c.i.&  fo.Boetr.e  c.ntt.it  &  jo.facttquod 
princcps  v idetur  caufam  plcnc  dclegarc  voluif- 
fc,&quod,quiiudicisdandi ,  idcm exequendt 
viiitiauui  hibcic,  luf.tofrdtrtmd.  k  fi  cxc. 

MU 
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cutionc  ab  ordinario  Hcri  voluiflcr  ,  caufana  al 
tcu  i>on  Jclcgailct.  Et  hxccft  ctiam  fcntcntia 
"Bart.j»d'.i.<  mpr.n.iSctp.&Boctr.  dd.  loeii.  Ma- 
ram.p.+  Jift.t.nu.+j  T.*f.ittpi.l.t  t-infin  licctcii- 
ftimer  non  rccte  ccncludiafaculratciudicisda- 
di  adiusczcquedi  pojfgiof indln  in pr.derttuJ. 
Mtnoch  i  dtmrbit  t.74.  infin  Dumrtn  tnd l.is  Sc- 
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ordinatiis,  6t  ao his  delegatiYprxcipue  agi  fub 
ttt.dtojf  oritm  St  dtltg.notitPmurmtijl.i.dtiurii.f». 

Hot  tftintptrtummtxtum.  ]  Aaguftior  hxc  eft 
czplicario,  quod  ad  folam  czecutionemmizru 
impcriu  reftringi  noo  debct ,  mazime  fecundu 
Tr  sctftia/A.  +.Ut.  b  crc.ubi  pluribus  diccmus* 
An  dfUgmthsprinttpts  chuJms  imftrtt  mert.  ]  Dc 
tcntia  Tr.hocquoqucargumStofukitur,  quod  hoc  agimus  iaft»th.i  lit.  c.  fetj.  ficut  8c  dcco. 
iure  Canonico.quod  in  dubio  prxfumirur  Icqui  q.iod  hic  mcrum  impeuum  de  voroua  confuc- 
iiitcivilc ,  conft.it  dclegarumpontificu  excqui  mdinciutemaciftratus  compctcrcaffitmat. 
pollc  fcntcnua  percap.alkgata*  Trtxttt  Jt  of-  AdtoquertliiHiftrtsdtcltocrtmtnmlti.fbiuUzaxc 
fic.dei  g  iundoc.p.tiroraliscode.  Neque  obltat  collecriocft  quia  fiquidem  contraratioocm  iu- 
cxiuic  civili  tttv  oon  taquod  lbidefpc-   ris  civilis  rcceptum  cft ,  utimperium  merum 

cialtquadamcoa&ione,quapotius,quod(u;cx  compctatiure  magiflratus  ,  cadem  rarioac  c- 
▼erbis  tpfis  tczrus  apparct  )  de  fubdelcgato  de-  tiam  hodic  impenum  mcrvm  appellan  porcrir, 
kgatt  principis ibirractatut.  Amplius  cna  col-  neque  mutara  ilfa  qualitasmurabit  appellatio- 


lc  Ctio  Tr.a  iunsdi&ione  adezccuuoocm.reita 
clt,quxcottfirmabirurex  traditisth-  coq.  mi 
maudata  lunsdictio  e.ft.fententia  czcqui  pocclt 
ptrl  \.§.uit  eyl  ult.de  offic.etut  Dumr  tnl.i\  tn  pr. 
,  dtrt  tud.frhic.e.&.Seip.  Utnt  1  c.\o.Boetr.t.6  .nn. 
41  AlttMt  1  pnrM.i.  4  Tn  Mtch  tb  14«.  Longov  />.}. 
t  lO.licctBaromandaiaiunfdiclionc  non  impe- 
rium  mizcum.fcd  tantuin  cocrcitioncm  quaoda 
in  concumaccs.tranfirccxiftimet .  quxctiaco- 
muuiot  vidctut  Dd.fenccnua.qui  d .  Icgato.  cui 
mandataiurisdidrionctradunt ,  ius  cxcquc-ndt 
ncgjnt  liMrt  tnln  de  rttttd  tnfr.n.n.Mtnoch.'.dt 
mrbt.r  74  n.^<i.Sctp.(Jtnt  xtMp  ^o.MMrMnt.t.  Jift. 
^.nu.+  \.Mynj  *..obf %}.V\'ormjtr  prmH obfer  ttt.  1. 
tibfi.Pmnorm  1  Jt  utnf  \n  qux  fcntcntia  hinc  e- 
nata eft,quod ut  iopra diximus Ld.  dckgatum 
fuumpaitimex  mandataiioiutisdiclionis,  par- 
timcziudtcc  datoc6flavetunt ,  &  quod  dc  hoc 
ccrtoiuretraditum  c(t  in l.\\  tUretud.iddclvfz.x 


nem.Et  cum  cx  lcnccntia  ipfiustetum  impctii 
merum>iuscognofccndi,ftatucndi  ic  ezequcn- 
di  iuic  mngidratuscompctactantominusieclc 
lurtfdtcliocttminalis  vocabitut  Nequciita  bo- 
naconncxioelt .  quaez  eoquodtmperium  mc- 
rum  lure  magiltratuscompctit.mfcit  ,  delcga- 
tum  principis  pofle  fubdclegare  caufas  impcrii 
mcn ;  vel quod  dclcgatusprincipis  magiftiatus 
DOnc(t,vel  potius  ,  quod  c«m  L)d.  dclcgare  fir 
niandaic  lurifdictionem  ,  iuic  civili,  cuam  cui 
incivilibuscaufis  mandata  iunldiclio  cft,  alte- 
ti  ponocain  mandare  ncquit- 

ItMdciureSaxtntct .  ]l(ta  quidem  divifioaFach- 
(iotradicui  vcrumoppontio  i(ta  Si  ezplicatio. 
non  fatis  vuictur  commoda:quiacz  iuicRornn- 
no  quidem,&  in  magiftratibus  nullaiurifdiclio 
haricditaua :  cxtcrumin  Ductbus.Barotiibus, 
Comitibus ,  ctiamciiminalis  iurifdicliohxtc» 
ditazia.  Elt  tamen  etiam  fpecialis  figniricatio 


tumfuumaccommodavcrunt:  coque  exiltimo  vcrbi.  lCrb.qnod iurc  Saxon-  (ignificarc folcnt, 
«tiam  lure  Caoonico,quodpas(imieccptasDd.  qux  fucccsfionisiurciaaliosdevolvuatur. 
fcntcntiasfcqui  folct ,  dclegatum  ezcqui  noo  AnadCommtffMrtosCMmtr*.]  Ratio ncgantis 
pode-.quodpiobant  Dd-  fupiacitati  aquibus  fcntcntix  Tr.cz  iddu&oc.fi.dtoffic. dtlig.  hxc 
malc  difcedunt  Zmftn  d.  >s  n.f  Bectr.c.t-nu.  +  t.  videtur.quodintclligaturclc&aperfonxindu- 
M.\r.p.+,Jtji  i  rmm.+i.  qui  cinlc  cum  C  juonu  o  Ihia.  Vcrum  cum  ci vilcs  caufx  a  quocunque 
c6fundit,&  ineptainfuperutirur  ratione,  quod  magiflratu  dclcgau  posfint,  ratio  lilanon  con- 
cut  caufxdcfinitiocommiflafit.cxecuuoquo-  cludit:  &alias  ead  rariomilirarct  indclcgaro 
quccommillaintclligatur  fcquutus  Loogovai.  priucipisiCOiUS  viCCS  cumfuftincat  iudiciu  Ca- 
~ui  P  i  tap  *o. iacpicl.it.  dt  rttud  mpr  accipit   mcrale.dcfcndi  pofic  cziflimarim ,  dclcgitum 

etusfubdclcgare  pofictum  quodhicipfius  dc- 
lcgantisdigoitascolideranda  vidctur,tuqued, 
ut  pauloantc  ootatu,  dclcgatusdc natuiaman- 
datarii  iurtfdiftionisparticipat.Cxteru  Tr  c6- 
fundit  quxftioocs dc  dclcgato ad  tota causa,  8c 
adtinu  aclum:dcquocafu  traduot  MynffjfGmtt. 
niUgat-  videlicctdc  co  cuicxamtnauo  tcfiium 
f  1  commiiU 


dc  iudicedatoadunumtantumaiticuIum.Qi)!- 
buscoafcquenter  t  in  tittrii-  dtoffic.  deUg  acci- 
piendumciitde  dclegato  Pontiticisor^ .cjign  j>- 
tnfttiC  quartnti  c.pajhraltstoJ  qux  nominatim  de 
legato  1'oDtiricisloquuntut :  vclctiamdedclc- 
gato  Epifcopi  aut  altcuus,  qui  pcipetuo  iuic 
tmpcnum  61  quafi  proptiohabct:  dc  cum(modi 
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ComcniiTacIt :  quain  re  cu  mulcnm  posiic  indts-  fwr.JHxcratiobonanc'.  cft  quodetiarnrarifdi- 
ftrij  cominiflatrj .  eias  pctfonam,e  tiam ,i  pnn  CtioincivihbusiuierTUgiftrariJSComp.iic:  fcd 
ci^c c  inurn  cognofccnte,infpc<  ic  dirctim clc-  ittaexplicanJa  ent,q uod  jutifdi&ioni  turi  ma- 
clam:cum  pix  citim  m  dcpofmonc  tcltium  to-  gilrratus  compcttnci  fu  jfcrviac.catcet  oquin  cu 
ta  ptobandt  vis  conlittat.  Sc  cr  racionc  jurisno-  Trcutl  lnfrainiperiummerum  iure  magittrarus 
It.i  adipfiusjudicts  ofricium  pcxtiucat  cxami-  competerc  ttatuac,  lanromious  hccranopro- 
naic  cettes.  cedcc-  Doctoruplancr*rioinepraefr,qutapat- 

Cum  pMrtittm  cerfenfutaccedit  ]Pofiranrgati-  tem  capiat  dc  imperio  racro.parrcm  di  tutifji- 
vaTt  fenrcnua.hzcliiTiirationon  vidctui  ad-  GtiQntiZtf  iml  j  h  t  num  ta  poji  i>r  tat.\.bt  nu. 
mittcnJa:  quia  iudicem  darc  vcl  mandarc  iu-  rJ.Rcclisfimc  Don  ij.eemm  s  Imperium  mcruru 
tifdtctionc  nu  ifjictionis  aut  mirti  impcrn  ctt,  dici,qu!i  non  fitconiunCtum  cum  lutifdidio- 
ncquc  adco  pnvacorum  confcnfu  tubui  potctt:  dc  qux  compecttmrc  magittratus:  peffime  (Jil- 
uctcftcpoft  Bsrt.&BaUjentit  Zafiutinl  t.h.ttt.  Ut.  t.  dtlurtfd  j.  ty  6  idcomerumquodfit  re- 
numtr.i^  r>i»-7*/  inl.  j.  Cod  dttud  nlum  1.  I-  motum  £  cognitione  &  judicationc ,  &  idco 
eeoquciralubdclcgarus  ,  autnullitcr  co^nol-  ctiam  execuiioncminciviiibusciTcracriimpe- 
cct.autcognofcettanquamaibiteraut  atbicra-  tii. 

tor.Planc  quoadactusfingularcs&noniutifdi-  BxttfMtndiiudicMti  fettflMt]  Anguftioreft.ha»c 
c"honalcs,Sc  in  quibus  cofi  Jcracur  tntcrcllc  par-  definitio  ,  quod  etiam  coercitio  lentcnria  prar- 
tiulimirationiilliposfitcflclocuspcrf. fin.^.i-  cedcnsmixti ctt  imperii :  plane  aurctn  vitiofa 
dtefficdtlcg.  Lit.  D.  cir,admtllafcntcnriaTr./i>.jif  Jii-.i  t  &f.idea- 

l'tluonnudafvtltgitimM.]Minuitcc\i  ifta  op-  quc  notidaproiis.quarad/r&.^.difputabutut* 
pofirioclt :  vclquiaporcftas  iudicum  pcdanco-  InquMrtcltlegttur cutetiam,  r* c  ]  Vulgata  lc- 
rum.fiquidem  ca  iurifdictio  cft,lcgttimapoce-  {Xiodl.3  toIcrariquidcmpot.lt ,  proptcr  coa- 
ftiscfr.vclquiatutoris  datio,  qux  pro  cxemplo  nexioncm  iutifdictionis  8c  impcrn  mixri :  vc- 
afFertur.nudapoteftaseft,  vclquiaetiamiutif-  tom lcctioHottomanniaTi.imptobata  vetita- 
dictiofimplex  dicta.licet  fcmcl  Sc  in  univctsu,  ti  cV  proprietati  rctumipfarum  courcnicatior, 
alcgc  cft,vcl,fipotcftasfpccialiterlege  cocclfa  per  caquat  dicunrur 

hucrefcrcndactt,ctiam  imperium  merumcon-       TlMnektureRomMno  Mttena.]Rc&c  improbatur 
liamcntcmTr.hucfueiiticfcrcDdum.  iftadefinirio.ooncamftamexiextibiisallcgac, 
ytdattotutorts.]  Oehoc  diccmus  infiitb.y.      quam  ex  hacccrcisfimarationcquo  J  cum  nnx- 
Quarhoclocode  diftinclionc  iutifd.  fimpli-   tumimpcrium  fubfcrviat  tutifdictioni  fimpli- 
cis&impcrii  mixri  rraduntur,  rcpcruncur  th.   ci.quxer ipfa Dd.  fcntenriamercenaiioofbcio 
Jttj.lit.b.infin.Cxieii  quarad  defcriptioncm  im-  iudiciscrpcditut,iJludquoquccodemcxpedi- 
pcrii  mixtipcrrinent,  tractanda  func  J'ubth.4.   ri officioneceiTarioconfcquiturtcoquendran- 
kt-b.&jcj.  tumaRomano,  fcdabomniiuic  ilta  defiuttio 

THESIS    III.  cftalicna.Qmn&inpoflcsfioneramisfioacjtio- 
LtT.    A.  Bifubfeivit.utquancumrisDd.  cxcmplis  uca- 

ExtqHendipottjiMtfitmptrium.]Cumth  i.ltt.C.  rnur,dehnitioiftaoon  fubfiftac. 
aotcftatem  Itanifdtaieam  iunfdidioncm  rc-  Quodverodtxthoc imperium.)  Parumhoc  ri- 
Ferat.qux  in  caufiscivilibus  compctic  iurcma-  dcturfubcilc  .quiaiftaphrafis,  iurt  mMgtJtrMtut 
giftratus,  &  hecloco impctiumlola  potcftatc  «/^«'"/.nonRomanum.fcdumpliciiei  magi« 
«xcqnendi  dcfiniat,fequccur,  quod  cognictoin  ftratum  delignat-  £t  tamen  paium  tmpcrii  ma- 
caufis  criminalibus  iurc  magiftrarus  compe-  giftrarusmunkipalishabcr ,  marime  fi  cr  fcn- 
tat,&  fitiurifdictionisfimplicis.  itcmqucquod  tcntia  Dd.  quam/A.jir^.Tr.fequitur,  mixtuim- 
ius  ftatuendi  in  ctiminalibus  non  fitimpctii  perium quarenusnoiunfdictjoni fubfcrvic ,fcd 
incrt ,quorum uttumque falfum  cft, de quo plu-  feparatim  &  pcr fc in  danda bonorum poiTcsfio- 
xaiofeq.  ncicftitucn Jo.&c  c6fift:t,confidctamus,  qur 

Iurtfdic7.ontmineoeretndo.]Nifi  vetburacoet.  magtlttarus  municipalisfaccrc  ncquic /.  zt.Mtt 
citionis  laie  Sc  abufivc  fumatiu  ,  dcfioitio  ifta  mumttp .quofcnfu  vciumaon  vidctur.quod.  uc 
lubliltc:  c  non  poccrit.  Tr.pauIopoftfubijcit.Dd.  perpera  argumcnrc- 

Lit.  B.  turafpccicadgcDusncgatiTc.-tJtaenirnlegen- 
^ui»iHrtmMgi^r^uieotnfttittmixtumMfptl!M'  dum  ctt,non  atfirmatiret  qmahoc  modo  om- 
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oino  rccte  argumcntamur.)  Pmcmfane  Imp. 
mixtihabcnt,(quoJ malencgit LongtrJMil.p  \ c 
tr.ubi  tamcn  tispignoriscapioncm  couce  Jir) 
«juantum  excqucndxcorum  iurifdidtoni  fat 
eft-ctiam  amplius  cx  N.  ir. 

Etfitnimnon  pottji  dare  bonorum  ptfftjftontm.] 
Nulla&  hxcraciocft.  quiahoceftiunfdidio- 
ms.ut  oftcndcmusTA  feq 

TamtnpotrfliubtretMvtriitCMfn.^SaMi&Uxc  agnofccrc cogantur:0£rcr£/.  d.lcc  admittitio 
ratio.quiamagiftratus  munictpalis  habct  huc  abitiadoh.cc  diverfaeifc.&  utiumque  fuadi- 
cx  detcgationc  p:xtons:&  humsquidcm  fcmcl    ftindahabcrcrnuncia.quod  &  iaf.ru:  <  i  .•-'•] 
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mixtumcohxrear.eiqaeinfit,  fentcntiam  fiiam 
adftructc  ,  quar  cx  hocipfo  folidc  confutati:i : 
qu;pnc  fi  cohxrct.fi  a  liundum  cit.  fi  fubfeivit 
iui  ld:diom,fi  ca  mandata  tranfit ,  fi  quxdam 
magisimpctii  fuar,fi  quxdam'ncc  impcrij  occ 
iui  ifdidionis/.tf  dt  tuttl.cz  di  vctfa  eflc  nccclfa- 
rio  effichui  &  vcroca  vis  vciitamcft.  utcoa- 
trarix  fcntcnf  x  autorcs  lpfi  hanc  diffetcnr.am 


&  mperpctuum.&quaficx  cdido,  quod  rccTe 
notat  Sc-f.Gtnt.i-cAp.o.coatri  ChAton.l.  hic  fitif 
rubr.d.mtxt.unptr.c\\i'\  fingults  vicibus  Jclcga 
tiunem  neccflariam putafqnafcntontiaadmif- 
f.t  tulletctur  Jclcgationis  utilitas,  quam  pen- 
culummoix  fuaiilfc  ait  l^i\iiiHl.i.J*U*r»n.  ia- 

Multtdtliionem.]  Cniacit  fcatcntiam  iftam 
quam  lcquirur  Tr.fatis  folide  confucant  Scip. 
Gent.i.dtiurifd.?  cuius  fcrinianon  compi!o:4W»& 
Miifcron.ktcn.no. 

Ex  quibusomnibusfrhee]  Exfcntentia  Tr. 
pofi  ta  th  ftrj  aoa  fat  bcne  hoc  deducitur;  cxtcru 
fcntentiaifta  veriflimacft.quam  ctiam  ptopo- 
fuif/j.^r<<..7r*Nimiiumitarcsfehabct:coerci- 
tio,coadio& violcntiaad  ciimmalcs  caufas 
pctrincQtiin  qaibus  ultrofentcntix  noapare- 
tur.in  civtlibos  dcbitorcsipfi  agno.cerc  bonara 
nJem,5c  iniudicio,fpontc  fuafentcnnx  latis - 
faccre  folcnttfed  quia  hicquoquc  non  tato funt 
moiatorc*,rcfratlatii.proptcrnosipfancccsii- 
tasfuafit.partcm  aliquam  cx  impcrio  JcciJi, 
&  iurifdiclioniaJiici.quatcnushuictucudx  & 
exeqacnJxfatiscflet.Hxc  impcrii  pomo,  aJ- 
iecta  iurilJidioni.quxfineillafuturaciTet  tlu- 
fona.vocatut  imperium  mixt»tn.Mrg.l.ult .de  ffc* 
»««j.5cc.Quxfcilicct  pnma  ratiofmt  conftuu- 
endi  Ivnpciiimixti  .hcccquxdamci  ad.ccrafa- 
iflc  conccdi  posfit  Exhis  apeitumcft.diveifam 
uci  lufque eflcntiam,  diveifosadus <3c  cficdus 
cflcjfalfamque  adeo  fenreutum  Cuiacii.qux  o- 
limfmt  antiquotum  quoraodam.rclataa  Gl.ini 
j.A./.duoillaconfundcntis.Cc  quicquidimpeni 
eft.idcm iuti(didionis,& vice verfa ellc,  affir- 
mancis:licct  eum  fcquantur  SctpioGtnt.  i.dt  ut- 
tifd.c x  x.Obrtcht  t .1  nu.  10  C.Mbot.x.dtfput  $. 
ti  lntchoiomnciBjrodtiurifdt?}  frimptr.  Chs~ 
rod.titd  fubrubr Jemixt  jmper  Jc  fihi  cootrartus 
Dtn.17.eomm.  J.dum  uniim  idcmquc  8i  impcrij 
ic  lurifdidiooisrectedici  air.quosmiran  licer 
kocarguincuco,quod  lucifJictiom  impciium 


&  apertius5f«.C»»r.qui/»/,.r.  CMp.t  impciium 
mixtum  dcfinit  modicam  lurifJid  ionr  coliartc". 
tcm  iun fdidioncm.f»c  ^.fcnb.t  iu  h-rc  vciba, 
quxquia  rcm  tota  cxp-icanr.ailfcnbam  Si  con- 
fidctamus  materiam,  fidcfi,obudum,)  circa 
quam.non  difVcrunr  iunfdidio  &  impenum 
mixtum.lltrumquc  cnim  pcrtinctad  caufasci* 
vilcs&  pccuniarias-Quod  fi  non rc$,fcd  vtm ip- 
fam  atquc  naturam  iurtfdidionis  tt  imperij 
mixti  fpedamus.iurifdidionem  cllc  diccmus 
iuscognofccndi  &  ftatuen Ji  dc  cJufisciviIibus 
mixtum  imperium  vero  potcftatcm.  qux  iurif- 
Jidioni cohxrct,  eiustucndx  /jccxcquenJx 
gtatiaiHaclcnusille  Excmplisbxcrcsilluflna- 
ri  poteft.alceroiuriJico  ,  qi-od  pada  adicda, 
qux concradibas  ineflc.coiumquc  paircm  fa- 
ccrcdicuntur.pcrpetuo t.-mcn  a  contradribus 
diftinguuntur:aItcrocx  Ethicis.quod  prudcn- 
tix  &  virtatismoralis,indifl«lubiltscftnexas* 
ita  vt  utiaq,  ad  unam  eandcmqucadionem  ab- 
folvcndam.divcifis  tamcn  fundionibus,  con- 
cuirat.lccundi  quod  clcgantcr  Arif.ot. 6. T.ih.M, 
ril.  ycv  d-rcTtr  «,a>,  «ar^  n  tujl  $t  c  .^criv,^ 
ritli  «3jxhv«jiHt  i/wiiyipotffri,  r^f  rxovrit 
7rotS©f<&i«4^iffovjf<rif,  r&wtoc  rvroi;  3c 
tamen  prudentiam  &  viitutem  moialcm  ,  Ji- 
vcrfaei1"c&  rcvcta  intci  fc  JiRmda,  ncmouo- 
qaamncgavir.  Lit  C. 

QuiMrumeegnitione.&e  ]  RafO  hxc  app-lla» 
tionis,  quoJcum  cognitioncdccriminibusoi- 
hil  habeat  commoncfcda lcge  fpccialitcr  dc- 
fcratut,  vcra  noc  <.  ft.vel  quiaprxfuppomr  f-lstt 
cogoitiODt-mcriminum  non  cflc  impcn  mcrip 
dc  quomox.vclqoiafpecialiscorcc.iiioconfa- 
cit.utaliquid  dicaturmcium.alus  mnirucxira 
iliius  impcrn  caufas  mcra  Jictuda  cflettc:  vd 
quia  hoc  fcnfu  etu  pottio  illa  r>>pctii,qux  an- 
orxacft  iunfJid:oni,&.  acogoitioo<  canfarurn 
civiliom  rcvi  ra  dilhnda  m.-rum  impciium  vo- 
cati  posfic.fctctiifutiriJcmcii.ai  Jici.quiaflat 

f  )  pcp 


4«  DISPUTATIO  IIT. 

pcrfc.aOB  fubfcrviensiarifJi^ioni,  [ccuiulum    lutim  dicere  de  capitC  non  eft  exeqni.  »; 

dicxafubfincm  hr.b.auodipfc  Tr.in  allcgg.in     Quod  Li  dt  ffie.tiut  ,  quc  impcrium  mcrum 
nuit,damaitmcrumdicirefpeCtumizrt,quxe-   mandarip.  flc  ocgar.noopotcltiotclligi  dc  fo- 
tiamcfttcrtiaratioflr.w/.j  h.t.tycomm.Ddtt-    laczccutione.  Scdvidcriposlit  Tr.cuni cogni- 
jUUf.ibid.colum  6  quomodo  hoc  cxphcaot  B«r#   tiomo.ponat  impetium.lub  hoc  comprehcn— 
bteCetbt»  i  d<fput.s.infr Obrtcht  c.j.nu  16  Duar.    dcrectiam  pronunriatioucm.quarclt  fcntcntia 
delHrtfdut.cmp-i. &quomodo  metum  oflicium    obrcchric  i.num.g.  0^.3.  aquanec  alienus 
Iudicis,merum  faclum.conditioncm  mctam,    Smr.tnrtp.le<l.f>  Vcrum  prauc-.quair.  quodrcpn- 
merum  lusgcntium  dici  uotant.  ^dem  Coraf.j.    gaatdcfinitio,qua.-dicit  poceiutcm  czcqucu- 
mift.i7MMje.nHmtr.i9.F*urm.x.deIurij'Ji  .nHm.    dt.ctiam incptc  iut imiftio  ctimtnahs,  quam 
xi.Dusren  m/.  | JWr/ir.oood fane accipfeadam,    conrraUd  cooftiruit  Obiecht  Sc  amtroimpe- 
ncquis  indc  iuscognofccndi  vclpronunciandi    rio  diltmguir  lola  cogmtionc  Jt  notionc  dcfi- 
czcludat:fct  crgo  inepri,quimerum  Imp.  indc    nirut:tiquidrmptopnc  loqucudo,  qui  toguo- 
diftumputant.quod  litfcparatumaprivarauti-    fcit.non  dicit  lus.lcd  cogooicit*uttcCietui  di- 
htatcCya.i»  /3  h  tit.nstm.      lo.lcaJcm  racio-    cat:itjquc  cttm   cognitiolir  quiddam  antece- 
ne  mixtumcActmctum.quia  fepaiarunva  pu-    dens,cifini,ur  ic&e  ius  dicaiu  ,malc  ill.i  m  qui- 
blicajquimixcnm  Imp  tnde  quod  pjiticiret    butcunquc  randcm  c juli^.a   j  orclLre  iuri<,di- 
dc  mcroSc  tfe  lurifdictione  G*/.<y  Hr.tn  l  j  num.    cundi.&r  fi  nrcntia-  fetendC  Upataiur  Carrcio- 
t4..Cyn.tbtj.HHmer,+.izrinl.\  dtoffic.eiui  num  r.    qu:n  i!laad]Utildictionctniiicivilibus  &  locri- 
undedicrumparticipium^/  quam  fcquitur    minalibusad  merum  impcrium  rcfeicnda  cft. 
Zmf.ittd  i.-.nw».       17.  Siquidcm  cjuldcm  poreftatil eft  cognoUerc Jc 

Std altftfpeciJiliftr.]  E z  oppofitione  imperii  prOOUnttarc .rytnl.ti.ticoffit.prtc  tnpr  non  oblcu- 
adcogmtioncm  ncccllano  fcquitut  ha-c  con-  recognitio  ipfi  auirr  .idverrcodi  juri  acceule- 
clufio:cognitioncmdccnrrinibus  fpccialiter  tur.  fcz quo  judicju  licct  fallum  eflc  quod  aic 
legc  non  aVcrti.  Quod  verum  non  cft,  quia  Obretht  c-i  i»/fo.conce(fa:urifdictione  ingcoc- 
cumha^duo,Iuremagi(tratuscompctete.  6c  recontincn  quidcm  iunfdictioncmcrimiaa- 
lc^c  fpeeiatim tlcferti oppofitafint finemcdio,  Icm,lcdnon  impctium  meium.  Cxuerumpro 
uttquccognit  :oncm  illam  mrc  magiftiatusnoo  Tr.hoc  dici  poslicquod  cum  in  civihbus  cog- 
compctcrc  cerrum  clt.  nofcend  &  Itatucndi facult js  a  facultatc  czc- 

Scdplcnius  vidcamusdeeo,  quodTr.affir-  qucodi  fcparata,&  illa  quidcm  iunidicrioois» 
mat,  mcrum  impcntim  nihil  lubcrc  ccm-  quin&nuda?  nocionis,harc  aurcm  impcujmix- 
munecumcognitioncfupcrctiminibus:  quod  ti  litieadcm  rationcin  crimiojlib.  cxccutiofic 
ilierideturprobarcinicio/rs.r.rr/.  j.h.t.  quod  irtogatiopocnatum  acognittonc  fcparandaefle 
cumibimixto  impcrio  dicatur  incflc  iurifdi-  vidcarur.lccfp  adiverfis  malc  infcrmcognirio 
ctioconfcqncnrer  noo  infit  impcriomcro.  Ve-  St  dccifiocaufarum  civiltum  coDceflamagiftra- 
tum  non  dubieini./  t.inretligirur  iurifdicxio  tibus.Qomeniunfdictionitaflumpfit  caularum 
fimpiex,&  quod  recteDd.tradunt,  &  lcquun-  ctimioalium.quampt  pulus  fibircfcrvavit.no- 
VuFrACUf>er.t«ncla.C*bit.i.difpHt.7.Mufc.bif  mineimperiiappcllatafuir.btquidcmde  vcrbis 
n.itf.ipfacfiminalisiunfdiCliocft  impcriu  me-  pugnandumnonclt.ncquc  impcdiam.quomi- 
raoi&fubhuiusappellarioncctiamcogmtioac  nusiurifdictiocriminalisdicatur,led  hoc  pofi- 
iudtcatioinctiminalibuscoucinetur.P««rm.  1.  tofc  fententicfcrcndac  6c  ezequendims  adea- 
dtlurtfin.cr  c.if.  Eoqucimprobaodafenten-  demrcfcram.qiod  hicnonposiirimpcriumdi- 
tia  Charondx,&  »atc  cata  GtUet.i.  de  lurifd  g.  ciaonexamiun(diclioo.i,aliasnonmcrum  fed 
<^io.o»^.2-<.2.f>4.qntimpciiutn  mctam  ta-  mixtamfuctit,&  non  acceflorie,utin  civilibut 
tom^patateueinexequendo.quamfententiam  caufis.fcdprincipalitcr  jus  exequendi  venit.In 
probariaTr.apfareteclit.a.&quodth.  i.po-  ctrilibusfentcntia  pcr  obhquum  exccutiooi 
temitatucndi  &  czequcndi  tanquam  di-  mandatur  vi impcn/ mizti.&plerunque  divcr- 
cietoppomt.  Utiquci.trestantum  fumabipfafcntcntia  mixto  imperio  decerbi 
ii.imperiumraeram.mixtum  &  iu-  tar.in  ctiminalibos  fcntcntiamprootlataefl 
rifdicriofimplcx.i.  Io  coodcmnationcprarxt-  pcr  licloresiudcz  excquitur.  tlcique  potcftf 


pua  pars  imperij efl: mrptm.l.  J. *.  m  .tVO./cx   animadverrcodi  exqoaimperitimmerum  d 

fiaitut  m  l.  j.  k*t  t*.  ptocul  dubio  jus 
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demDan  Ji  comprchr  n  dit. 

THEllS  IV. 
Lit.  A. 

ludieis  dAndilicentinm  mriftit7ioni.]perl.  %.inf. 
b.t.Cyn.inl.i  tod  nu.io.l*finl.\  d*of.tius,  col.  7. 
nbicuivisetiamminimo  magiftratu  compcte- 
re  *it.gl.&*liiDd.indli  h  MJubuimhoc  rcci- 
pit.tumquiapet /.  itdt  iud.  magiftrattbus  mu- 
nicipalibusiadiccmdatcoon  liccre  ptobatu: , 
quitamcn  capiiubcudo,&  quodijs  Tr.  concc- 
dtr.mulsfti  diccndo.cogctcpofleuti  tuquoJ/» 
d,l.i2  hocadlcribttut  vnmpcnj,&  nmollpccia- 
It  co^ccsfioni  acccptu  rcrcrtur.tum  deniquc.cp 
iniudicisdatiooenullancquc  caulx  cognitio. 
ncciidcfinittocftiNccjucfatisficiticlponfioT. 
infin  hutu>ht  vclquia  cx  coquod  ludicis  datio 
compctcre  dicituujs,  quimixtum  impeuum 
habcnt.huiuspotiuscflcdarc  ludiccmcfficitur 
vcl  pociusquiai» d.l.n..  non  dc  cflcctu  &  ciccu- 
tioocdatioois  fcd  dc  ipfa  datiooc  quxutur. 
Hxplicatio  Dumt.  Irco  cit*to>&*dtfp.ft.  &  tnl. 
7.dtp*8.&*dttt.dt  turiidtcU.  1  &  1 7.  comm. 
6  nociiocongruaeft.quodprxtorpixlcrib. 
formulam.fccundum  quimiudicaii  dcbcat.hoc 
ipfo  iusdiccre  vidcatur:attamcn  a^iud  cft  for- 
rnulam  prxfciibcrc.aliud  iudiccm  paitibus  da- 
rc&addiccrc  Idcoquc  plcriqucad  mutum 
impcrium  rcferuot.quos fcquitur Chnrend.  hie. 
rubr.  d.  Imf.mixtpoft  Ufoin  l.%ht.colpen.  ty  Bato 
fciincptatationcquod  fiat  perdccrctum  \Ob- 
reeht.c.\.n.)A..&ftrtC*bot.idij}ut9.Scd  Boce- 
ruse  j.»».7.catcnuscfl"ciurifdictioois.quatcnus 
huiccohxrct.At  quinitactiammixcumimpc- 
rium.fucritiurifdictionis.  &  idcm tamen  c.i. 
icfcrtfubiurildictionemcittaordiaariam.qux 
ficalcgccuircpuimac*/.  /  u.ibi, more mMtrum, 
&  quodlexmagiftracumconftitucns.ipfum  po- 
titis  vult  iudicarc  Simplicitcr  dicam,  eatcnus 
cflc&  dici iurifdictionis ,  quatcnus  prxtorcs 
qnod  initioproptctoccupationcs  &  dignitatis 
tucndx  gratia  facicbaut,  poftca  firoplicitcr  & 
indiltir.cte,  permittente  tacitc  pepulo,  rccc- 
ruot,& indc  hancquafi  formam  lurifdictioni 
fux  dcdcrunt.utpei  mdiccscognofccrcnt  &  iu- 
dicarcnt.  Vcrum  quod  ita  moribus  Romx  re- 
ceptum  &  peimiilum  fuit.proptcr  dignitatcm 
Biagiftratus.quo  rcfcrri  debct,  quoddcvi  im- 
pcrij  dicitut  1» d.i.n  ad  ahos porrcclum  aon  fu- 
it.ncquc  municipalcs,ncquc  provinciales,  fed 
ut  his  judiccm  dai  e  liccrct,  Lcge  vcl  Sctoopus 
fuir.de  quoctjamSf//  Gtnt.x  dt  iurifdsH.  c*p  10. 
&14  Cxtciu  mixto  impcriohocminimeadfcri 
bwudu  dt,quuneqi  id  cucadaiu  aut  dcfcadca- 


DB  JURISDICTIONE.  ** 
damiuiildictionem,mulrominusadcxequcndu 
pertinct.  Lit.  B 

Mtxtumimperiumin  dnndn b»norumpofftfi»nt.  ] 
Commuiiicbmahxcfcntciitiacft.  quamcerta- 
tim.lt quuntut  ocotenci,  Dmnr.Egnin  Ch*r.Bot. 
c.j.cxccplispaucis.Ioujjw Xioutnn-  Fr.dt  Cl*ptr% 
A.  F*b.  qui  junfdictioniscflc  ftatunnt,  quibus 
cgocalculi  aieumaddo;quodjuxtanoTaia/r'./>* 
infii  .r*.fr«c«//-mixtumimperiuro  nihil  aliud  cft 

Jiunnportioquxdamcx  imperio  quod  ad  cau- 
atcnminalespertinct,  Jcctla,  &  oeccsfitatis 
giatia  jurifdiciioni  tucudx,  cxphcandx  &  tx- 
pcdicndx.fcorcniijs.  &dccrctis  excqucndis, 
adjccta  Qaod  ita  fc  haberc  Sc  rariefuadet  ,  & 
ipfaappcllano,&  ceitusnonobfcurii»  /,i.§.*rV. 
(ubi  impcriu  mixtum  dicitur  cohcrerc jurifdi- 
cl  ioni  &luit  dteffic  eiusScc-  Ubi,  «x  coquod 
dicitut.cfle  lunfdidtio  line  eo  nulla.hoc  illi  fub 
fccvircconfcquitut.Atquinquomododare  bo- 
noiu  poflcsfioncm  cocrcitio  vcl  iuiifdictiooi 
cohxrcrc'dici,auc  quomoJo  cuiusrcfpcclu.lc 
cum  quo  mixtum  dici  posfit,mtnimc  apparet. 
lllaenimincptaratioquorundam,  quod  cog- 
nttioaliqua  prxccdat  dcctetumquiaitaomnes 
fcntentix  mixti  imperij.diccndx  ciTear.  Equi- 
dcm  Sctp.Utnt.t.dt tunfdc. d.hoc  ipfum  quodbic 
nulla  cocrcitiofibiobjicit,&  refpondet,  cflc 
hocqnidcro  impeni.fcd  non  fcmper  impcrie 
opui  Qtix  manifcfto  inepta  rclpofio  cft.ex  qua 
non,dare  bonorumpoflcsfioncm,  vel aliaidge- 
nus;fcd  quxjllaconfcquuntur  1  exccunoncm 
concernentia.lmperii  efleconfequitur:&  quod 
vcre  imperiimixti  dicitur,iliopofito  hocquo- 
ouc  poni  neceflum  cft.&  fccundu  illam  relpo- 
lioncmctiamfententia  cui  fxpe  ultro  paretur 
ad  impcnum  mixtum  rcferriposfit.Conftitua- 
musicritur,cumprxrordccernit  alicui  bonoiu 
poilcslionem.cum  iurifdiclioncfua,cx  qaactia 
cdicracflc  dicunrur,  nti,  non  impcno  mixto, 
Nequeobftat  icntcnrix  noftrx  /  /•  h  t  fi  cum 
Ant-Fabio  Icvislima  mutationcpro^wp^,  lcgaA» 
\xx\,aut  iJ^ul- fuadct  particula  fcqucn«,  tttmm, 
qux  aliud  cxcmplum  lurtfdictiooispraccsfiflo 
arguit.Neqiideovuiofahxc explicatio,  quod 
fecuodum  camin  d.l. x  nnllum  forcr  cxcmpluan 
impcrii  mixti:quial-mixtum  imperiumaliquid 
indcfioirnm,vainscaufarumgeocribnsaccom- 
modatum.quippc  iunfdicl;oni  inlervicns.  II. 

?|uia  propofitum  Ulpiam  illud  folummod» 
uiflc  vidctar ,  ut  mixtum  impcrium  a  mc- 
ro  difccrocret.  Hoc  autcm  optime  adfc- 
cutus  cft  iliis  veibis  tni  tnrifditlt»  tntft. 


4t  disputatio  m: 

Hxcevim  TeradirFerentiamixtiiinperija  me-  fcd  poteflatem&aufourafemprJFforia,eo  fen- 

ro,quod hoccum  turifdi&ionc oihil habcc  co-  fu.quomagiftratas  maiotcscum  impcrio  cfle 

mooc.Alixlcftioues,  dilpuuclioncs  &cmcn-  dicuocur  l}i*tiniur.  opponuocur  iis cjui  fuar 

dationoit' /  j  </  v.  L»ngev*LFr.d*  Cltp.      *U*-  fineimpcrjo,fivcmunicipalibus.quos  intctma- 

r«*».VuI«otio'X|B(u.c*rff:<«i'  i  dijput.»  B,c  }.  ioies  magiftratUS  abfutde  i  rfci  t  GiUtt.i  dtturif- 

num.i.r^-jrmetji.t.dtlmrifdiel  cap.i ;  alusrelarx-  dtB.A  vcletiam minoribus Romx,ur  notarSc/. 

Planemutacioncaiiqua  oifi  lcdioncmHolaJr.  Gent.t.deiurifdiet.e.z.  quomodo  ccacn  imperit 

fcquuiwcxcusopuseft.ncqucftriipotcft.quod  vcibumfumituri»/.  %.tyult.dtojfiefroc  l .3.  ty  4. 

Bpce.  ^numtr.x  .olim  fc  putalic  aic,  darc  booo-  d.offie  etui.l.it.dtmd.tyin  I.x.d.td.ft.  }.t  l  ead X  7. 

rumpoilcsfioncm.cfic  cjuidcm  iurifdictioois,  S-  fip*ci1ciir\i.dtp*cl  l.x.adL.lul  m«iefl.l.fen.  d* 

fed eo  tclpcctudici impcui  roixci,  quatcnus  luft.tylur.  Eoquchxc  fcnteutia  cild.l.n.ek 

nooparcotcscocrceotunncque  quod  Dunttn.  quxproptctpoteftatccn  imperii,  diutmagi- 

*tdv*rf.Bar«n.ptoptet  conmnhioazm  cum  iu-  ltracibus,quicumimpcriofunr,competuoc,  ea 


rifdiftione  Imp.imxti  ,  adfaocrcfcrt.  Eteoim 
Utpianus  io  ipla  dattooc  poficsfionis  luxra  vul- 
ga;«mIecuonem,impcrium  mixrum  icponit: 
&  cumcofeofuomnesfentc'tix&  dccictamix- 
ti  impcrii  cfleot.Ulpianuscoatra  omocm  do- 
cendi.dcfiniendi aut  dclcribendi  mcthodum, 


ncjn  compctcrc  magiftratibus  muntcipalibus. 
Ntmjtum  iurifdicJtioconfideratut  vcl  abfolutc, 
vclad  rationctTt  iuriscivii.s.quod  prxrorioop- 
poaitur  rcftitucte m  inccgiu.poflcsfionc"  booo - 
tu  dare,quiahocmodofuccui:itur  jurcciviltcr 
clufis,  iurifdi&ionis  qua  a jurccivtli  acceptt 


aaturamiroperiimixtiitaexplicaflec,  imonec  prxtor dicinon  poflunt,  fcdpofluat  ,  dici  8c 

ciplicaflcc.  dicuatuc  rccte  iurifdictionis  a  ptxtore  iu- 

Huetamennenreferoarnitiontm.tiuWnmexiim  re  magiftratusanapliatx  8e  fccundu  hxc  etia  e- 

kicdccrctum  ncquermpciiuon.quod  aucoricas  dicla.quxpasfim  cx  iuriidiclionc  prxtoris  cfle 

ipiius  lcgisfacit  bonorum  poflcflorcra  idcoquc  dicutur.imperiiquoq;  dici  pofluot  Ergo.utco- 

magiseit  utfub  iurtfdictioncro  voluurana  ho-  cludarous.Dc  Impcriomixto  omoi  fcmtcgroa- 

die<itreferendum,r«m  M*rt  pnrt.+.difi.\l.Dm.  giini.i.S.uU  eyLult  d*«f.  ic  illud  cuAnt.F*b. 

ij.etmm.%  quosfcquitut  Th.  Mich**lth.  10S.  Gov.Longtv  p.i^.i.tyi  dicimuseiTe,  modicam 

5impltcutrtamfaciuniIurifdielionitgl.tyCyn.iMl.  cocrcitioo€  iurifdiclioni  cohxicoi«,fubfcrvic 


h  t.tn  t, 

Lit.  C. 

Rtflitutitnemin  inttgrum.]  Hxc  commuoisfi- 
maitidemfentcncia.fquam  fccutu*  C/*/*r.«n^ 
17.  ccftittirrc  ad  primum Intp.mixti  gtadumrc- 
ferttCw*/ i.mifc.t-} .)ex pauloantc  difpucatis 
confutaturtqnia  uttccle  difputaot  Ltmg*v*U. 
Ani.  F*i  Gov.ia  hoc  oulla  cft  coercitio ,  ocquc 
hociurifdi&ionicohxrcrc^eianncxumeflcaur 


tf.rel iurifdidioni c6nexa  ei tucdx.S:  cxplica- 
dx,4t  cxcquendxporcftatem.  Hxc  fcntcntia» 
(ca  visvcritatisclf  pletoruqt ,  quiaoobisdt- 
vetfi  rciHtucre  io  intcgi u.dc  alia  id  gcous  mixti 
impetii  faciuoc.aucoricate  confitmatur.  Fr.d* 
Cl*p.e»ntluf.3. mixtam  impctium  cocrcirioncm 
modicam  iutifdictioni acccdentcm  «cfamulao- 
teai  vocat  Sutrin.rtp  Itcf.  <t  mixtum  Imp.  cohx- 
rcrciurifdiclioai  per  accidcns,  ucoctvosha- 
ruWervire dici  potcit.Scdobncitut l.tnqu*  16.  bcat.Cor4/|.w//i7.lctvire  iunfdittioni.  Ttith. 
fidmunieip.  Rclp.  I.  iade  vitiofe  coliigi  otpote  9  contro.fi .  r-  •  *  ') ;  pofitum  in  execut  .1  i;  3c 
«x  punsnegativis.vclut  itamalcinfcraruriQux  cxpeditiooe,&  D««r.»fVr«^.7.agoo(cit ,  mix- 
smagisfuot  impern.noopotefl  facerc magiltra-  cumlmp-efleillDd  ipfamdcquocrsclaturin/. 
eusinnnicipalis:  atquinhic  fupratoo.  lolidos  rjrif  ;       itofficMHiVnud.i  <jwj!.j[  mo- 

bod  potcft  cogooCcctc.-ctgohoccft  intpcrn.  II.  dicamcoercitionctneius.quibabet  lurifdidio- 
curo  Govianoad //  /../. duas  eflequafi  partes  ncm,hucufqucfubfidium-  Don.xj  ctmm.a  po- 
fivegradusiurifdictionisaltcrambamiliorcm,  teftatemccctcendi ,  cohxrcntem  ionfdiCtio- 
qux  excrceatutrcmedioordinarioactionis,  Si  „,  quantum  ad  caufam  civilcm  civtlitcr  exfe- 
«c  Dd.loquunturofificiomerceoaiio  alteram  qucndam  fufficic  Scip.  Gtnt libi.  cf.  f.&f. 
digniorcm  &  fplcndidjor€,qux  cxigattrtbunal  poteftarem  cohxrcatem  iurifdictioni  hutO» 
Ccfolennemcaufxcognitioocm,  &  fcre  nobili  tueadx  6c  cxcqucndxgracia:&  Trtut.th.t-lit.e. 
iudicisofficiocxpcdiatui.lll  quod  voximperii  cocrcittoocro  modicam  &  cxccutiooem  iudi- 
ficsr#xliri^i#(dequolate  PMUrm.lib.t^*p»S.Sc  io  ciii&th.s.liti  iunfdidionemincoercvdopo- 
«rfZ.z6.js©nititcI]r£:ndumlmpciium  mutum,  Qum  friit.b.  potcftacem  cxcquendi  io  caaf» 

civilt 
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<trviri :  quibus  pofitis  fcnrcntiam  noftram  neccl-  ni  ,  £c  impcrium  qaod  non  mtxrum  rfl^nrifdi- 

lceft  obiineie.  His  ira  conltituri*  fcquenrcs  va-  <fhoni  cobxrcre  rcfte  nnn  dicirur  IX.  Mix:um 

riorum  opioiooes  damnamus.  I  Omaiacjuxde-  unpcnum  aliud  cflc  quod  i  jfit jurifJictiooi,  a- 

crctum  <k  caufxcognitionemdetidcrant  ,  Hlc  liudrxaivetfo  ,  cui jurifdictto  tanquam acccC 

imperii  muri ;  qu.r  (cnrentiacU  £*rpnts  hicSctp.  (om  cohxrcar  i*  rnfit.  Qujc  opinio  licctr.cnp  t 

•Gtnt.ltbr  \cttp-t8-&  ttficft  Uart.r? Ddtn  1}  h.  t.  n*m:t  .c.th.nmm.n.Si  antc  cum  G-Ueti  i.de  jurif. 

quihujusgcnctisomniain  reitiotV  quatroim-  ^.«o.manifcfto  cft  commcncicia  &  filfa:quod 

petitmixcigraducoIloranr.Equidcmquideccr-  junfdi&ioncm  qujndam  lmpcrio  acccflocam 

ntcjusdicic,  &  dccrcta  lententix  funt  :  «Sccum  factt :  quomodo  non  imperium  mixtum,  Icd  ju- 

pra.roiipfenonjndiccr  ,  hac  optotooc  admitTa  nldiclionuxradiccndaefler.  Itcetnon  admiccar 

mhil  rclinquctur  jurifJict  ioni,  aur  utiquc  jutif-  Dcn.  1*7.  c.:?>m  ,8.  &  iraicsdivetl  .!i    ic,  jurc 

dic3ionisanguftiflimi,lmpcrii  mixti  ampliflirui  rarionc  rcpugnantii  us,  iub  unumgenus  impcri 

eruottcrmini.repugnanicratione,  &  apcttoju-  mirti  tcfer rentur,  Jc  .xtur.no  omma  confjude- 

re,  in  qaoub  que  dc  jurr(di<£tione  ,  vix  unoaur  rcntur,  oc-qucmixtum  impcrium  rcfpcctu  mcri, 

alttio  locodcmtxu  impenovtdeas  rracran  41.  quin  eriam  mrram,  qutppc cui cognitio  fcmper 

contcqucncct,  •impetn inixu  cfle  omoe  juflum:  anncxa,  mixti  m  :cCte  diccteturf  Si  co.ic.aii- 

.qux  lentcntiacft  prxdiclorum.f>.oVrriMp.iJ».  «ftioncquadam  mixium  impcrium  nu  clic  rr.ix- 

i.&c*p.6.nmn.  ii.quiajuflumlatiusparerquam  tum  :  ficur  nec minus  viciofaapud  cun  JcmiJo. 

imperinm.&uriquccocrcrrc  noneftjubere,  ur  cer.  ibidcm poftetioris  fpeciei  diftmclioquod 

ti&iGtllat  x.  dtlurifdtcl  6 .  &  amplius  00D  omnc  aliudjutc  magiftratus  compctar,  aliud  fpecu- 

impcriummixtumimperiumeft.  ut  fupta  expli-  tim  legc  deferarur,&  uouidemquc  ,  vcrbicau* 

eatum.Erqti:bus  potcll  jadicari  Jc  fcutcntia.B/.  fa  tutoiem  dare.relpeclu  coentrionisad  jurifdi- 

•in/.j  h.t.num-i^..  nnxium  nnpcr  eflc :  al  1  ud  ma-  tftiooem.  dccrcr:»d  mixtum  imperium  dcfcra- 

gnum.quodcoiilttbtm  t  rdinaru  iiiff.liflionc:  rur:  qdomodo  quidem  focda  confulioac  idein 

ahudminus,quodinfummana:aliud  minimum,  ad  jurifJiciionem  impmum  mixtum ,  quio  5c 

quod  in  voluotana.quo  quidem  mhil  abfordius  mcrum icfcrenrurt5cmbilplaneinhac  materia 

aucfalflutnngi  porcli.1 1 1  Mrxrum  impcrwm  cf-  confttntcr  <Sc  ccrropotcric  tfficmari.  X.  inli 

fcpixftannus  &  oobihus jim(Ji<ft  lone.  Si  hanc  mlt.ry^Lmlt- dteff.  timt.  non  apirde  toto  impcno 

quatiilli  fubfctvite:  quod  fentcntiacat  Diamc-  mixto.qux  Ornte BCM  eft  corum  omnium  qm  dc. 

*ro  advcrfarefponlis  ICtoium  in  l  i.f.ttk.  &  crcra iinperu  miuifaeiunrcErenim.uc  diximus 

l.mlt.dttffic.timtftvbmtt  Fr.dtCftp  centl.io.  fj-  una  nalura  clt  impcrri  mi  tn.neque  rcs  planedi- 

1  t.Trcm.Mich  /i>  yo  poll.Dd  rciaros  &  pioba-  veifx  lub  iliu  i  lefcrri  polluor.  Xl.lnd.l.i  &mlt. 

to>  t  lAj.inl.i  h.t.ctL       que  in  cfrtclu  indinar  planc  noo  agi  Je  impcrio  mirro,  fcd  dc  cocrci- 

Jdcn.tj-  t'6m.  8.  JarifJiclioncm  conttnctilmp.  tioac  quaJa  n  criminum  lcviorum,  magiftiati- 

nnxto.  lV.Mixti  impctii  clfc,  pcrquz  icf.iodi-  bus pcrmifla.Qur CentcntizPmnrmeijJ.\.dtjmrif- 

tui  adxus  jurccivili  validus.Dcw///  ly.comm.  S.  diB  $  Oiiiainocommcnt^u  oft.&tum  cxprcf- 

Smttm  r#^./.<;.quiaimo  ctiam  emcndarcjus  civi-  fis  verbtstextuum.tumex  eo  rcfuratur.quoJ  ra- 

lc  &  ftriclo  jurclxftsfuccarrerc  ,  jurifdi«5cioois  tioncmhaoc  (imul  ttanfeuntis  corrcitioois  rcd- 

eft  prartorix.  V.  Mixttcflcimperii  q-uar  fiunt  ci«  dit  lCcus.ncjuiifdidliomadtta  ftt  elufotia.  XII. 

tia  coottadi<ftionem  parrisadvcrlx  Ctrraj.mtf-  Ex  am  cocrcitiooc  qux  jarrfdictioni  cohxrear^ 

ttll  t-^.qtiia  nihil  hoc  aJ  eflcnriam  mixri imperii  non  ;tlc  mixtt  impcrn  Cvn.ml  ^.b  t.nu.  n.  Imf. 

veljuuldidioDis.  VI.  Mixtu-.i  impcnom  aluid  ptjl  Odt.i i.mmi mmv.de c/f. t;iu ctlmm- 7  XIII.  Mi- 

cohxterc  jutifdicltooi,  aliud  ci  incilc.daa:  pcr  xtum imperium eriam lubfervire cxccutioni cri- 

lc.rctftaexpltcatinnc.  cadcm,ad  induccndos  Ji-  minum.  Qax  lcntcntia  cjufJcm  Pmurmtifl.d.lcc. 

vcifoscrTcftus.divctlafacir  Mencca.\  mrbitr  7+.  (jy  e.i  <.num.%,,njSn.phncnoiz  fiogularis.  icita 

nmm  to.VIl.Mixrumimpcrium  aliud  effcprin-  abforda cft.ur ncc egcat  confuranone.  ErXIV. 

cipalcaliud  mcidcns  Mmfc.ctmcl.y  qmauoana-  tandem.  mixtumlmp.  cfle  omnem  poteftatem 

tura  Bc  cllrntiacft  hu;u>  imperii  ,  dequafopra  jubcndi  &  cocrccndi.  qux  prxcedat  fenrentiam 

VllI.Aliquodirnpctium  cohxicrejurifdicliooi.  cum  cognitioncc  lufr  .  ctiam  incriminalibus. 
quodramco  noo  ftr mixtum.MV- *" qoooia  G-Htii.dt >mnfd  10.  Ethxcfcotcntia  utabulo 
idcomixtum  dnitur  ciuia c-ohxict  junfd»aio-    juus  omninoabborrcnsc^.utaroncindignaeft: 

G  S.cot 


,©  DISPUTATIO  llf. 

Sicofoecrfla  Ir.fOf.3.fc.r.qaratoprimo&  fecun-  mciiimpcrij  clTe  nrqatur. 
eJoimp.mixtigraducollocacicfcivau  quxdam       §jg$r$tm  Jtnttnuminttntit)  Duplcr  hic  virrun» 

~  Jurifd.  ptiocipia.  eft:& quod  poenaro  pecuaiaiiam  M|  ia  locurn 

tdixtmm  imptrimmm*n*Uri  pijft.)  Pofica  Dd.  cofpoulisfacccdicmulcumappeliac  ,  *  quod 

fcocentia,dr  i;s  quar  mixti  (uDumpcfij,  vctum  itaoppooitintet  feiftasfpecks  ,  qualt  excaufa 

Boceftacreftccoorec|ui!ur,Vicet/.«.     «^cr  «fitmoum quosurocuoqite  taotum  coiporxlc» 

•  '      pm4*#$m*  iusootum  fideatuc  cooftituia  Jufti-  pccoziropooeieotut,  uquidetaeatcaustaotucti 

Biaoo.Apetciut prot>atut,cxi^.i*»^'«««», dudu  posoam  pecuniaiiam  impetijraeii  fack,  qiucc- 

explota ioepta  expIkatk>aeDd.qui»'./.4.adco-  nus  iftaiolocun  eoipoulis  lubiogat»*. 
•  aitioncm  tcftringuot,dequoctiam  Stip.  Gtat.  Lit.  F. 

^dtimfif.ctp.x*..  Er  pertrgulam  mris,  quod  ubi       t^m*tmf*-*t$rp»Uuttmr.'^  Primo  hcc  fcnceoci* 

eognuionccaufx&decrctoopusfit.  ptxtorde-  f>Jueft.q  uia  h  amoiaiunadccrera  edi&apix- 

fideietut  :noo  maodatarius,  led  iudex  pcdaocu»  lotummiitnmpcri)  fuot.  qaid  taodcm  citc  iu- 

fctnagiftratusmuntcipaiescxcluduniur- Adeo-  ndi&ioois  ptanotiae  1 8c  lita  Hitifdi&ioois  clle 

qocapettiisetrorcil  Dd.  quos  fequitor  J«/  i#t  t,  iamfupta  probatum  eft.  ILduplicitcifioi  con- 

tJt^.ttwin- omniaqu*  ooo  potl  .;,t  Fa-  iratmv  eliTreut.rurr qtiod tk.  i-tit.t  n.utuun- 

ccie  magiftiatuv  munkrp»les,  ccnleti  toucell»  psiuiin  dcfiait  poccfl.ce  coirceodi  8t  extqucn» 

fptfialitci  &  mprtvilcgium  magiftratibas  rna-  di:tunapeiciu»,quod  hatc  tpfa #*./«. «.tudiccn» 

letibos.  Cxterum  fccundum noftram  cxpUca-  datedixic  cflc  iuii(di<ftio»is  iknplkis. 
tioocmhjcc  soofcqueotia nullacft.quippc quod       H*huittlimprt>t*r.)  Pjium  (ubtilner  prxroc 

imperiBmmixrum  noo  ftat  pctfe,  icdcoharreac  afleuur.  velquiamixtumimpcrium  iurifdi£tio~ 

iunldictioni,  quodadeo  fi  f«ot firn  maadaretar»  ni a  .i.xrct,  tl$.  i  Ut.i.rr  th  ;  lu  b.  vel  quod  ipfi» 

cootradiAiooequadam  fututumcdctimpcriam  d.tii.j.ht.  b.  ctiammunkipdibusmagtftuuba» 

nooroixru*n.Ncqueobftat/.a/#.<fc»jf! tim,  quod  itnpcitum mixtum  tribuit. 
divctufioi.  maudan  per  fe,6t  maadata  lunlds-  Lit.  G. 

&ione  tunttie.Sed  uc  vkleamusatgutati  10  vct-        Pnrxor  t%  c^Btgicrum.  )  R.  Itriogitat  in  jllcg.adl 

tm,  cquklencum  vansi  ipeciesuotcocEcitio-  caufas.quxillorumiutitdi&ioacmcooccrouata 

nis,  soqoaconfiftithoc  imperiu-m.  bob  leftct-  tcergoiarelligtt  impctium  fubfcrvient  Hirifdi- 

Bttd  maodaiipoffciBdiftiocie  ncgahntut.  Plaat  Aiooi  :  arquiohocooocoavenircxcmpiisple- 

vixcft.otextrac-tummandat»;  execurioovs,  e-  tifquc  hac  th.propofitit,  datioai  booarum  poi- 

tnfqueooo  fimplici»',  cxcmplumhuius  teidarv  iettioois  6t  reftiructoni  io  iatcgti  m  ,  quatpti» 

qucatar^./  &f>»tn  Cfittnttnim,  &e,  quocafu  moica  ifti  facere  ooBpuHuot,  8t  caoto  nnnu» 

anetiamcxccator  h  iI.cjc  ius  cogaolccndi,  Mjn-  excufatut Tr. quad uttturh.s  vetbis,  Lit  E.W 

f>il-  \.*bjtr.i  f.Stip.  Gtnt.ltki.  t.  j#.  imptrmm  mixtttm. 

Lit.    D.  Q$tiddtr$ihriiw.)  Kis  ita  tribuit  impciivirr» 

ltunretrtui$mtm.)  Hoctcdc,  qoodmixriim-  mixtam  ,  urooooofcure  ncr«iimp«num mc- 

pen:  lacit.cui'  vigore  potcft  inbcre  magiftratu»  ruro  :  &  umm  cooctariamdoccttpUreivi  r-i- 

io  viocuSa  duculed  illud  malc, qr  imptob-*t  eoi,  tas;& i;cct  foKafli»  ooa  omocs  impcri)  met» 

•uteciaTolutcircmctiimpcrij.videlicctiocau-  gradusomocs  Acadcmiz  habcaot,  Attamcoe- 

h>  c  t  m  ■[;  j1  b  \:.Glrttiot        n.  i  (,  b  t>;  tr  c*p.  j.  n .  trom  io  lccundo  vcl  ICttlO  gradu  ,  COoGftlt  Im- 

H.Scip.Gtnt ,M  3  .t*p.  to-  ubi  rtctc  notac.poft  perium  tr.crum ,  iuxra  tradiuab  ipfo  Treur.th» 

Z*J.  $nl.j  h$ttu.nt$m.*.T.:*l «W.cfX  t|  i»jf»  ty  ieq.  Sed  illa alia  quaeftio  cft.  an  Acadcmij* cr 

Jnt  quatuodan.  cocrcitioocm  ipccii  s  raero  mix-  *«/»•  hsbnn  C.  n$fHrmfr$p*trt  hoc  imprrtumv 

toque  impcriocttircfimuocs.  locpte  vcto  NLmjt.  mciurr.  dcfcedipofltt  ;quodafTirmat  Gloff  m  J. 

nu>»  S7  fjuiJunfdnftioBcmqiio  cafu  aliquem  awi.quam  rcfett  ii  lcquuuc  8  tn. Sc .-p.  o,  nt.  5.  d$j 

,  iofciiotmagiltratus  to  caiccrc  detioet  •  dum  imtfd  17-  cuius  eamcu  ranones  000  ulquc  adco 

snictatuiaJ  1.  pcnotcm  :  qou  Loc  oudi  cft  mi-  magoi  momeoti,  &  illaoulliussquamcx  vctbit, 

nilletii,  dcbitum  vel  dclictum  defumit  ;  quippequod 

Lit.    B.  Ioci  iftius  ha:c  fcocentiafic»  quod  ftudioli  pto- 

MttleUiitlientm.  Eiufden»f*oeris harceoer-  ptcr dchirum.vcldeliclumaUeriasnondebeanc 

•icottisfBCcicseii,  fcptotndc  malcali^uauuo  rt&kfUti  tcotcfaliis  v«IaacfUt.  dt  UciIefuilUe 
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tmperarori,caufarum  qnoqoecrimioaliam  mc-  pram  ciiftimes.qnoJ  fummns  liicgradus  impe- 

xioaemficere  ,•  Bc  tario  privilegiy  a  mtfe*atione  rij  raeri,  mogarepoenam  mortis,  qun  per gl»* 

petitur :  r*ac  ,  quod  Imperator  lridcncus  (hcct  dium  idcofignificaviriCtus,  qaod  cuna  tfpori* 

an  Fiideci.  aa.  x.ifla  auth.adfcrrbi  debear,  non  hecgeacre  pecai  i  magiftracibus  mors  iifcrn 

fatisfir  !iqu'dum}  apud  Pttrmm  dt  Vimit  s.tpift.  (blcbac  damniris/  %.4efmn  Pit.  Tmb.in  l.  70.  dt  JL 

11.  infooditione  Itudij  Ncapolitani,  alijs  privi-  l.Cmbet.2  dijp  t  Planepcifrctiorertcderinitio,  fi 

icgtjsbec  adjuogit,  ut  fcfiolares  ia  Citixibv«  dicamus  potclcacem  animadvcrccndi  lofacmo- 

fub  vjfdcm  Uo&otibus  Sc  Magtfcns  con  rcnian-  rolos:om>fla  voccgiidij:  quod  eriaplaeet  Du.tr. 

tur,  dcquibusetiamcaufis  accipir  tttam  Auth.  /*  /  5  h  r.quta  mir,'  aceur ate  dicuwr  pntcftas  gla- 

Tetr.He <i- i.qutji.\i.nunt.c.  Mufe.hic nu.     .  Cr-  dij  velalcet ius  cocrsicionis,  quae  verba  addcoda 

«crumqaicquidfit  ,  cooluetudo  eptima  lcgum  putaot  C*bot.ry  Ptt.Tmb.dd  loctttmt.yo  dt  rtg.iur. 

intcrprcSiin  iftaauth.  vcrba,  mtottmm,  /«ctiam  &l.6-dtof  fxr.yamiinitn  fub  ijtcliigt  poileext- 

dccaufis  ciiminalibusexpliravit:  6r  Acadcrnias  tiirmt Sutr.*eptt.*tA.e.6  Ltne.p.z.e  \.w  rep.l.yh.t» 

uciqwe  Germaniat  ctiam  iws  itacuendi  ia  cri-  Secuaium  qurdcfendi  poceftimprobara  a  Tr. 

sninaltbus  ufutpare  fibi  videamus  :  Quod  ad  Mufcormfinttnltmin  dl.yli  1.  inrclligjgiadiura 

srtfcriorem  gradum  imperii  meri  lcfcrcndum  matenalemquomodoaccipiturgladius'*/. 

<e\\\ci.Stif>.<J*nt.d.ioe.<]uxohn\(a'.:  fcntentiafa-  /  dt  fmn-it.S.pin.de cj  ^r*-  Lo.s.  b-dt  mi'  Jl.tejl*m. 

ctbidt  vf>f»«,  qm  rcfcrcntede  ptobaotc  C;n-  im  cum  prrfrrtimiplc  Mufc.vctbum  ili.id  aiiquan- 

tl.*ush.h*bil*  nm  <- intcr  crimen  acrocius&  mi-  dogeocraltuslumi  uon  dilfirearur.Alijtancu  pce 

ousacrox  Jiftinxit  quedfequitur  Sichmrd  *dd.  cxcmplum  dcctararum  pucanc  lmpcriummeru, 

suth.hmbtt* num.u.  flaoe  hacin  te  obferrandz  Obrecbt.e  3  nu.\^.klujc.nu.*i  Z*f.ml '  t  h.t.nu.s. 

funt confuccudiDcs  iocorum  ,  uc  redc  monet  ii&Br.ihid.inpr.(y>comm.Dd»itrJ1*nttImf.inl.i, 

Cl*r  j.&i  nutfl- if  num.it  quod  Acadcmir  alir  b.t.toLt..GiBot.\.dt  tur  7  Lenif.i  t  *.  Pmurm.x-d. 

alijsdiverlo,  &  quzdam  ctiam  pLcso  mcrt  lm-  Iunjd  1 4.  Aiij  mctapfioram  la  vcrbo  gladij  con- 

perij  iurcurantur.  ftituunc  qoos  non  improbat  Pet.T*b.ind.l.jo.d« 

Gjuormmftntenttn  ixfchotu  lt*!ieit,)  Mixto  im-  rtg.tur.  Dtlrie  ini.\%.C  detr*nj*el.nu.i6.  c-mquc 

pcrio  propiiclompio,  luxta  d>.  l  ltt.  *.  pro  poce-  vcl  fyoecdochcs Cormf  j.mtfe.  iy.  Dunr.tnl  i.b. 

ftate  cohrreotc  tk  lubfcrviente  lurtldi&ioni,  i-  r.vcl  lignt  quodin  excrcitione  indicioru  publi- 

^tim fcnccociam  vcramivoo putoargum./.w/r. dt  eoru gladius figni  locoptarfigi  folicus,  vclquod 

«J^riM.quod  ioanis fucura  fic  uin(di:i  io,dcmpra  magHltratusin  provincias  ituti gladio  ab  Imper. 

potcliare  eam  tucndi  &  cxcrccndt :  &  quodlm-  accindti  E*ro  d.iunfd.fil. mini  96 .Sctp.Gtn:.  Ub.i. 

perator  Fndericus  d.  tptfi.  \%.Ub,  \-  iacivilibus  ct.tjjr  lib  $  e.}.  Barr,  dcflnicionem  mihil  moror, 

ocholam  vulc  cooveniri  coram  Rcctore ,  pro-  quam  cuctuc  MuCc.  8c  licec  defendi  pertic,  eciam 

cul  Jubio  fimul  eciam  cocedic  potcflacem  illam  accufationcm  nobih  lud.officto  cxpediti,  Jc  que 

oarara fua Hinfdiclioni anncxam  .•  tt  male  con-  prolixc Mufc.mu.6s  &fijmH»dt*mmnei*t  Bd. 

fuhum  ctlcr  lludiofis  fi  in  puoAoexocucionisa-  in  /  \  .h.t-n  1  Imj.tbid.eol. ;  uuqu-  cameo  dcfinitie 

l\j&  msgiftracibus  fubtjccrcncut.  ilbminimc  oaturam  cxpmmt  huius  Imperijt 

THESIS    V,  quam  c:iam  plerique  neotctuit  proiixe  Gillot. 

LlT.     A.  i.deiHtifd  c.i  tyz- ith.taut- 

Ec njutndipxtfimttm.)  C6tinuatcrreremrA.|.  Lit.  B. 


«mpenum  merum  rancum  coofifccrc  10  cxequc- 
<io:f:ouidem  ifii  pereflaci  accommodat  dclcri- 
pcioncm/  \.ht. 

gutdieitorpotttlMt.)  Non  una  efi  hac dere  in- 
tci    -tum  fentencia  Pro  dcrtomone  boo  obfcu- 


Ad  brut*ett*m  *nim*!im  )  N00  principali- 

ter,  fcd  quaccnus  dchctum  hominis  anncxum. 
ad  abolcndam  mcmnriam,  <»p.  *.c*uf\c.  aumfl. 
t  Ltvtt.t*.  II.  maceriatirer  raciooc  ipfiusfac^i, 
aooformalicer:  quo  pcrtincc  cxemplum  fufpcn- 


xc  habetTrcuc.qaz  otim  ftuc  fenteatia  Ant  ic-  l\  pou  1  apud  C.utdencm  Papr  dtctf.xtH.  &  quoi 

fcrentc  /-*  ^n.m  1  s  /;  /  mp.-  Icquirur  Lmt  p .  1  t.t.  <X  L.  Dci  Exod.  lt.  Vtrf.1%   bos  qui  occidic 

Scf  Gint.)  dtiurjjdiS.  qui  perfcdam  dcfinitio-  homiacm ,  lapidibat obrui iubctur.  lli.in  poe- 

aem  pucat:quod  tameo  non  admiui  poceft,  nifi  nam  homiuis  ,  ut  cum  canis  cum  judro  fuf- 

a  pciocipatiori  &  a  maiori  partefut.  Cmnni  1.  dt  pcnditur ,  6i  bcftir  cum  partictdis  culeoincla- 

ijf.t.tiut.adr  Tmck  5  c.-v.«4.  JcJi.iu  oncmfuai-  duntur  Illud  fingtilarequod  Dracoeciaio  res  ie 

O    t  '  aruiDa^ 
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animas.quafiaoimadY.erci  volui: :  czquo  ftataa  ftlUmus.parumrcfcxtpIurcs  an  paoriores  grar- 

ajcieogeuisoboppreuumaomineiniaciiarcde-  dus  urpoceiamagoar  dcli&oium  ic  pcxinalurn» 

mcrfa.faa/aa. z.Eline.  Nam  quod  obm  ftatux  variccatc,conftitt.atur  Erfanc pccuuianc  quo~ 

dcjici, xdes ditui folitx,  pattituad  caumpium»  qucpccuz,  quaiucnapud  LCtum  in/.iS.aa  fttrn* 

p  nnnJ  ignomiaiam  damnatotum».  coiuroqs  &  mdcapud Ti.nullamcotio.agradibus  pccna- 

delcodam  mxmoriampercjnuir.  iu.n  criminaltiunplaoeeidudi  nonpolluot :  i* 

Cmdmvtrmdtfmmcltrmm^  Acempofitodiffcit  deoforraflisonttilzind./.t8  quodctiamimpe* 

cadaver.quodcurononpeccavcrir ,  nccpccnx  tiomiztofutu  commuocs--  coquenou  abfurde 

obaoxium  eft, oec  puniri  di ci  potcft,  quod  fen-  duo pttocipalcs  gradus  posuattun,  comcn u ni aai 

iitcaiet:  quodf/.B/.  &*Ui  Dd.iml-  j.  ridtcule  &  ptopuarmn.&barurapoiro-  plurcs. 

probantcr  verbo*»«»Wvme/i4Vquod  puDtatut  Ljt.  l>. 

eorpusanimatumVerum  cumomnispccnxdu-  ln.Utmmt%tud*i*pit*iio.)  Noo  rapio*  quomo» 

plexh'nisfit,.cmcndactodcltnqucntis,ficaliotu,  doin  locum  d.*mnatu>n  sad  bcftrasdecapitaue» 

Cquocaruiucxcmpluiiipccaa.iti0gaii.  dkitui)  lucccffitFe  dicatur,  fiquidem  acolim,  quotem- 

qnarcous  nota  &  animadvcrfio  quxdam  ctiam  pocc  damnar:o  ad  bcftiai  in  ulu.frcquemifllmu»- 

poftmottcmducjns.ezcmplouciliscU,  catca.s  etiam,&  przcipuus  u(usrccmxgkdii,/.*.d#par/».. 

patnxcacioncm baberepotcft :v.S4ufi  fjftbial-  fcd&olim  damnaciouem  ad bcitias  veium eft- 

Ui  IM  47-  &  JtJ.  ubi  tameamalchucicLtt  eztiaor  Jioariam  magis  fuiflc peeoaro  .  neqne: 

conecflioncmco;poiumadanaromiarn  ;  quo-  nifi.ro  (ctvos  velviliflirnx  concLmoois  homiocfc 

niam  hoc  ooa  iit  m  pccnam..  ulutpaum,. 

Stdmdrtgnli*.')  Dubitaripofljcanceclaficop-  Lit  E. 

pofitio.regalium  &  impeaimcn,  fiquidemipfc  Amogit  inicioliccoatroverfiam  cr  r.<  ,| .r  Je 

Ticutteictvata  ptincipi  &  tegalia  confundie  i  txtr.tegn.  EullequidcmfequiturVulceiuro.(quii 

conftac  auiem.populurn  Romauum  mitio  co-  camciyaudacrcr  rczture  quoquc  cmeodatetca— 

gnitioocm  caufarumcriminalium  fibi  rcfervaf-  tat)  fcaliosciuro»,  quidiiromtexrurcdeliber-- 

lc  &  injure  noftro  etiam  irnperium  metum  n6  tatc  cz  jure  Quititium  iotcrprctantur quos  e- 

niufpecLli  conrctlionetraosrerri,  qcotefpc&u  tiam  fcquitutSc//»  Gint.j-dt  jurijd.i. Vcru  m  cumn 

tenrax <.p  i  t .1  ttpud  j./jMmpctium  merurr  ac-  iftaacccptio  vetbi,  Lbtrtmtu  r  conftaoti  Ot  pet— 

«enlct  cegalibus.  bt tarr.c vctum cft.jurifdi&io..  pctuo uiui jutis lepugoet, re&ius  tcauuot,  quL 

aaliadiftingueaJacflcabiisqu^cotcftjtx»!-.  fu-  vcib»,vtluiicum*qu*,6tct»  d  f.j  ita  explicaoc». 

premamgubcraandi  icmpublicam  coacctaunt,  ut  non  fpcciem aut  eremplum eju<  contiaeanr». 

ic dicuntui juta majcftatia.&c cihis przcipftum,  quod  ptozame de libertacis  ademptioncdifiuro» 

iascondcndilrgcs.  quodoonfatis  bcocpnnci-  c:  j  c.  ted  ad  regulam prxmifln m  dc  magna capitia. 

pirelictum  att  Trcuc.ro  (ignum  cmmcutixcquia.  diminurione,qujrfcilicer  cummaxirnam&mc- 

lrgesconderc  tt  aliaidgcous  ,.  ipfi  priacipatus  diamcomplcdturur  cootingitubi  libertasadkni.. 

»aturxcflentialiafunt;a  quibusalia.quasajure  rur.vclcjvitJSNidmittifurcquz  fmce ntu  cft  Ant. 

piincipaiuspct  fc  dtverfa,  ptincipisfplcndon  &  F*bni»ft,r.  'nipi.tit  6.pr.t.tll*Ui.iafiu£ytkUmrJ.. 

digmcacictjbuuQtur,  Sc  in  fpecie  tcfccvata  vo-  mtmb.ix  Ret/^f.j.vdr/.I.quiineotameaomnes. 

«antur:plaoeiUudconltat.  quoc]  rn  jurc  nofbo  falfiv  quod  iftam  ezplicaciooc  fibi  arrogannquai 

iciislocisquibuvde  jurildidlioualibus  trada.  ohm *dd>  l uuttmvm  Aetmrj.  Et  harceiplicauo< 

tut.lmpcrium  ita  oon  ufurpccur.ut  cciam  impe-  niagispcilptaua etit.  Q  oum.Albciico  Gcntiluio 

tiamitludipoliticum. ,  quodia  adminifttanda  libus leclionum.ditTolutapattiiala,  vthuh  le» 

piinctpisjutc,  bclbpacifqueccmpotcRcpuol.  gamtu.w/nrri.quod tantominusimpcobaodum,. 

:,  concioeat.  quomam  ptndeclas  Florcntioas  loterpunctio- 


Lit.    C.  Bjbuscarciccooftar.CztcrumZ«a»«//^.i9>.r4^i«l 

Tttt  gr*dm.)  lia  cctam  Bl.ml-*.  h.  t.  num.  4...  \  '•atictcxtumcotturrpu       \c  num  96.d.L  j  » 

$*ip.Gi*t.hy.i  t.  t.  &Ji*.  Z*fm-l. t  nmm.  ic.  ad  libcrtacem  difcendendi  quo  vclis,  tngtdc  tc- 

coque  perfpii  uc  cu>i.Cer*j,  t,mijc,fj.  qui  in  fu-  fcit.  ,-. 
pctiotibas  tancum  gradibaKollocadmp.  me-       Huimgmtrubmntimm  mptri*U*y,  Hocgeoat. 

ruro,coquodctiamdefcofotes«»N.i  j.  infimura  poci* nugisad  prinium  gradum  tefercadam». 

.bcantgiadutri.Cxceium  modoio  \  ccuisfub-  acgumootocft  foimulaiciitt  uuc  *  Gnl.  i.at  p**: 


Digitized  by  Google 


VE  JTJRISD»! 

r»STtixehti.  227ir  fct.tftt  j&nauf:  tem  tfuetcn  w 
ftcnD.ifiiftcji/pit&frlflatciifim  ifibruO^utDcm 
ZUdo/  r  f  116  jf  crnndiMitglicfr.. 

An  ttimm  txeommuniemtio. )  Se n rrn t i  am  n  e g  1  n- 
tctn  »utc  Caoooico  aitcilc  vcri..rcm.  Atquinde 
jjurecivili  ncctaciodubitJn.il  cflepotclt:  cccc- 
rum  cum  cxcoramuuicauofpiiiiuaiis  quzdam 
&anir»r  m  jgisquarneorpom  pacna  cllc  videa* 
rur.hocfcoluamrmativafentcutia  dctcc.li  pof- 
fit,  qoodficut  depottatiooa  cx  civicatc,  itaex- 
cotnmo..uatioacex Ecclclia  taput  eximitut  : 
«tijs-uttquc  .  quodexcommuoicauoraoquam 
Eccletialuca  &  ipiritnalispaeaa  ctviransjurai 
collat,  vrx  quilquam  dixeric 
tiT.  F. 

Cum  pcrpetuo  carccre  non  recte  conjungir 
tnremcs,  nili  bo$ quoque  imclligitpcrpctuos. 
Czterum  cum  fub  iHuai  gtaJum  tefcrat  posuas,. 
quibuscmtas  amittinir,clamnatio  ad  pctpetuos 
catccreshuc  non  pcniuebit  jute  civili ,  cx  quo 
ipfctancum  10  lcm*  ,  quijuscivitaus-oonha- 
kent,  buic  pcenz  tacitlocum.  bt  tar.n  n  vcibo 
•auciis  proprie fumto minus  re&c hoc  uicitur, 
&/.IO  CtJ.dtptrn.de  viuculis,  quibus  fci  vus  a- 
pud  ciomioum  conftiictus  t&netuf,tractai. 

(  *r  crn  tmm  u>tu.)  Mimisbona  hzcronne- 
s-io,  ncqucindepocaxhaic  intcttur  runtumlo- 
cum  stic  rcctc  mfettur.  Dc  rc  lpij  agitut  tnfrm 
pmrt  x.dtfp  ?i th.  4.  Lit.H. 

nfitft*ttttit  )  Harcnon  fimpliccm,fcd  gravif- 
firram  cocrcitioncm  ,  neque  lofiimiam  loLm, 
fedperperusm  przfcnptioocm  anncxam  habe- 
reiolet  :  quorcfye&u  ad  fccundnm  giadum  ic- 
fvinpoihr.  Nequemovct ,  quodhicnonlicita 
rrauiaciio:  qaia  idem  in  dclictts  &  poBoislecun- 
di  giaduxi 

Hadcm  lir.  relegativoem  ad  tettium  rtfert 
gradum.  &  Barr.gt  Alcut-  c  r  bac  tjiiobc  iii!icn- 
tucair,  quod  aJultetium  lit ctimcn capitale,  & 
ejus  tamcn  poeoa  reiatiot  Vctum  jnjuriarr.  fatit 
infigncmuctique:nam  Sc  apod  Batt.nihiltalc,& 
Aloatus  loc.ci.hoc  fcnbmolim  de  adultctiono 
pocuiirc  tranfigi.eo  quod  capiralc  oon  cilcr ,mu- 
tata  tjincn  poena  hoc  maofifle,  ut  nc  rraofigcre 
liceter:/  ti.C.de  trmn/mel  quod  fc.crnftituuoncs 
corrcttonxftrictr  fintaccipieadar:Et  vetoadeo 
fatuaopiuio  nuili  ICto  m  mdtcm  venite  potuit: 
6c  qui  ex  I..  lulia  adulteni  pxnam  relrgatioocm 
fuitTc  (tatuunt.cx  cademl  capitalcfuitfencg  mt: 
ficutcxeaquod  poftca  adultcnu  capitale  tactu 
•l^;t«icgatioacinfublatavij,&  ia  capitalcru  paui 
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mutatam,  oaines  ad.nittunr        „.  v 
THBSIS  IV. 
Lrr.  C. 

Kominmtimfi3*conttffiont.)  Vi  Jclicef  propTCF 
tcigtavit  item.in  qua  par.uccntiz  &  emcndatio- 
nierrousloeusn(>oclt:&quod  h^ac  pattcm  ju- 
rifdictionis  ipfc  pnoceps  vclpopulus  fibiicfcr- 
vaic  fo"ct:cx  quo  ctiam  clt,quodtmpenum  me- 
lummandati  oon-  potclt. 

Et  tnumtrmtitmt.)  Hocnon  immetito  negare 
vi dctur  Hatt-\.obf.\  1.  ncquc  cjusiei  ullum  in  ju- 
rc  noftro  vcftigtum,  ncquc  folida  arTertut  ratio' 
Tcla Tieut-vclab  lisquos fcquiiu:  Pttr.Tmbr.  /»• 
/  70  dtrtg.tur  Ftt.Fmbr  tnl.  ?o  dcR-.l.A.Tmbr.  jkt. 
riJP  Pmpi.ttt.i t ,fr. m.Scip  Gtnt  3  dtjurif.io.  o>i  4.. 
Cafot.i.diJpMt.tiBeetr.hice.f.HMm.  jt.  Cu)mc.  tnl. 
6  $.t)uj  fMid.tnjufl.tefl  qui  omneshic  ncganr  va- 
lere  aigumentum,«majosi  vcl.minori.Cxrerunv 
fuigol.tcitc  Kfufcochic  oum.toj.  hanc  rcddidic 
ririoncm.cur  przlidi  non  (IrcoucciTum  haoc  ir- 
logarc  pocoam,  quoniam  hzc  principalitcradi- 
mit  jus  ctvitatis  Romanz  :coque  pertioetc  vi- 
detut,  quodprztesmagittra-ruspopuli  Romani* 
cilcncguui  /.  w.tnpr.dt  mtcujax  !.  j  §  t.qutdmttut> 
«««/«-dcquoinfr.p.L.difpur.ti  th.  1.  Scdobita- 
quod ctiam  ptzfccrb  utbis Romz jus  deportai' 
dt-piimodatumaScvero  /1.5.4  dt  ltgmt.yl.6.  $<r. 
dttnurd.&reltg  k.  quod  cxconltirunone  Anto- 
didi  cmnibus  pr ovincialtbus  datum  ius  civita- 
tis :  (ed  &  in  provincijs  ius  fpeciale  eiat civita- 
tit.quod  dcpmtationc  potctatadimi  :  cuiusici 
exemplum  iat  1  C.deftnttn.pmjfiiiprovintim  tut,. 
rj-c.  D  xctit  quis  fottc  posnam  deportauonia> 
cflc  fingulaicm,  quaquis  ita  includcbarur  infu- 
Iz,  ut  nunquam  indecxcedctcpoflct .  cuiusrci 
potctcas  ooocuivis  petmirteoda  vidcbatut.cutn 
etiam  ccuzraotum  eiTcnt  mtulz,  in  quas  rei  de- 
pottau  folcbanccettoquodam  mododc  cftcflu, 
quodaliaia-  telcgationc  in  perpetuuin  non  di- 
vetfafututa  fts.tict  depoitatio  :  itaque  000  nitl 
abco,  qui  fuptcmam  in  tntum  impeuum  pote- 
ftatcm  habcbar,  vcl  cui  pocrfrasilh  foecialitcr 
conccfla  tuilfct,hrc  potua  potuit  ittogau.Plaoe 
non  ob(tat/  <.f  ult.  dtpmn.  vcl  quia  fub  oomioe 
geneialipiatflitisetiam  conunctut  pro  cooful. 
arg  micupttoniftvelpotius  quodibicoumerao- 
tut  pocoz,(cd  quas  ittogaodi  tusflt  peoes  piztl- 
dem.poftca dc<. idttur.  N 00 ctiam li.  C.dt ftn- 
ttnt .pmff.ovtz  dc  fpeciali  lcgato  Czfirisaccipieo- 
daclt,.  quodaliasctiamptchdcs  lcgati  Cztatit 
fi«t, it  au$  Sctp  Qtnt.)  dt  turtji.xt- 
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triuaim  htc imptrinm  nunmumm.]  ex  icxttbut 
aUcgarti  ifiucfnon  probarur.dc  lua  vis  lcnucreit 
tatio  Sutr rtp.US-c^,  quod  populu*  Ronuuus 
qui  ma£iuVatus,coaiulct.  di&atotet ,  cum  ma- 
iori  aut  dtucutntott  impetio  feire  noo  potucnt 
rnalco  ramus  factic  lacucus  piivacum.  fctcntra 
&  illot  utiquc  tuhr,  &qu>d  «liqujo Jo  couim 
potcotiam  canquam  libcrcaci  pcnculoljm  lutpc  • 
itatn  habuctunccxtode  ad  uaam  fpccicin  impc- 
tijad  (ingulatcs  caufit  (pecialitcr  tonccliam, 
dop  nifi  incpta  circonfcq  jcncia.  Ec  etgo  rccxior 
efl  fcntcatia  Cuiaoj  probaca  ctum  Cdbtttet. 
titjfut.t-Sttp.Gtnt  f  di  turtfd ,  tp  Bcctr  ctp.t  nurrt. 
1 6 . Dumr  .\.Jifput.t\.  Etcum  lonicn  huc  pendcat 
A  lcgc  tcl  piinc;pe:nihtl  impediec  ,  qno  mio«s 
ho:  concedacur  privito  :  ucquc  qu  H  nic  ad  u- 
tvam  vcl  pluretcaufat  Gngularct  impenum  mc- 
rum  conceiTum  habrc  protious  efbcietur  i*agi 
frratut:maxime  cum  Cuiacmsdc  irnpciio  mero 
dob  indifiniteadaliquodcaufaruuigcnus.  Ccd, 
ad  (jogulas  caufat  lacidcntcs  concclio  loqua- 
tut,  (ujmque  feacenctam  firmec  txiifimdl. 
Corntl.dtfitcmr.i6  qu»m  viciolerefponditTreut. 
quod  llrjcjotum  li  jbucnt  cogniiionem.Pianc  li 
umucilitas  cauUrum  civilmm  nuiidari  poccU 
piivato  ,  ut  non  ptnttousfii  nugiitr acus LuU.it 
mffic  ttmA.\«Miurtfd.  neqoc4nncciViolicctira- 
pcrijrm  11  ad  idum  (.opularcmfaciet  magiltta- 
rum.  <3_^id  quod  uoque  caulx  impcrij  mcria 
pnncipe  polTunt  dclegari :  &  delcgari  poflc  pri- 
vato  iumo  dnbirabu. 

Npntxttf utudi f  Jtrj}/*ttm.]HKc  offvCtiocte- 
«ucioms  8c  Lcgnirtonis  vitioiacit,  qaiaintcr- 
mcdia  c'l  pioaiintu<io;vCMumcam  ad  excqueu 
«ii  luticrercndu-ncolli^irur  tumcx  traditiilu- 
pra  th.  i  '.«.C.tuffi  iode  quo  i  llatim  lubijcir,  co- 
gnmoncn  ametoirriperiocflcdtvcrlum,  qutp- 
pc  qux  rnaudari pofit.  txltb.tdt  efjic.frec.  ubi 
coacdlo  nudo  lurc  audicndi,potcUas  coodcm- 
oaodi  autabfolverdi  lcgato  acgatur.  Ettameu 
crtatTr.dum  fimplicitci  iui  cogaoGceod  iman- 
tlan  poilc  cxtliimar.ita  ut  boc  opponat  ipii  im- 
peno  nicto  ,  qaodcittra  caiui  fpcculillin.os 
mandari  nequtt:quippcica{cquetur,uiliai  luttf- 
<lic.\iouiscc^nicioocmfuper  crimioibus  man- 
dari  potfc.quodtallttmciTeer  r.ouns  ..'■;  C. 
fic  et  ipUl  G.dtejf.prtc  pTobitai,  hcet  ctiam  ipc- 
cuJe  litio  lcgato  proconlulis,  qui  tanquaoi  vi- 
«ramit  quidarr  jdiungitur,  cui  ctiam  poftca  a 
Conilantinoiusaueiicndi  rilmtnalcs  cauusda- 
tuncft.uj  /  unu.C.dtojfjirtc, 


DISPUTATIO  m. 

Lit.  ». 

Abftntu  &  mfirmttntit.  j  Quia  in  hac  c  i  i em 
«ft  ratio,  fimodoeiufmodiinfirioitatfic  ,  qu* 
impcdiac  tra&are  ctimtoalurquam  communcnt 
opin:oneti>  Br  ry>Dd.i»l.l.dt offic  tiut.  Cym.itid. 
num.ij.  \mj  thid  tot*ptn-  ty jttj.  (cquuntut  ctiana 
Obr.c^  .n  \\,liec.  c.t.n  ii.  Longov.f*rt.\  cAp.tr. 
Etk  io  ilio  calu  diHctcndum  cflcc  iudieium, 
quod  male  putac  ^cip.  Ctnt  iib-i.tMp.x3-  Muft. 
num  iic.  cttam  locafu  abxnnx  delegatioaa*- 
mitccnda  nou  cllcc.Cxcccum  recie  idc^  Aacuic  ■ 
c(l-:gcncra'c  di  ig.^if.  eum  Dj.vul^otnii.d* 
*0ic  tiMt,coott2  0br.&  Boe.dJ.loc  quiliocad  cri- 
mcn  violenctx  rcitnngunt.  Mulcuudo  auren 
cauiaium  tatcr  caufat  luiias  delegariooit  ha- 
bandaooncft.  ut  rccc-Oi-r  t  t.n.t.ptft Br.ialtb. 
i.dttffic.tiui.n  ii.  Bl  in  l  }Jt.t.n  8.  iJcm  omne* 
tcncre,  &t\*Jontn<Li.\.dtofftt>ttut.tnfin.  contr* 
quam  cxtftimjt  i-ong.d part  ubi  tncptett 

abfutdc  in  banc  lcntcr.n jm  detorqucc  vciba  /. 
\t-i'i.dt  tud-prtpttr  vttntmptrij.  Intclltgeodaau- 
t6eftablcntuiuita  3i  neceliaria.quod  rccle  poli 
Dd.  uoU!  Rtnmng  Gxd  tonj  ;9.n.n  ic  ciriDn  ita 
teocrctcitii  cli  UJ.  tm<Li  dtojf.  tim.imt.  ntl.ttt. 

hdund*ttn»npotutrunt.\  Hoc  verum  contra 

Bart.io  quocuoque  impcnj  men  grjj  u.  Dec.m  l. 
yo.dt  rti.iur.in  fio.Stip.Gtnt  lib.^.eap  zi- 

tfencpgnttiantmftdtxieutiiatta.^iqaidcm  lo- 
lamcxccutioncm maodatam cxiftimac  (  cjuod 
conucnitfcoicotix  ,  quafuprainfola potcftatc 
excqucodi  coliocavttimperium  mcrum^procui 
dubiocrrat:cxtc(oquin  commodc  intclligi  p«- 
tett.illit  veibit  imptobata  cotumtcotcotia  ,  qui 
uit  cxcqucndi  ca  dclcgationc  contincn  ocgaot» 
cx  qutbut^/.cr  Br  inl.  i ,de tffie.tiui  n,\.  (Lyn.tkH, 
nu  9-  CtjUi  in  lib  l<  dteffittiut,  ffft-  qui  ra- 
<ncn  delcgato  ius  pronuociaodi  concedit. 
Lit.  a. 

HtdUiurtmngifirMtuttemptstre  ]Hoc ipfc q» i- 
dcm  dubto  catete  kif»|t  aiuot  plciiquc  alij.  £#- 
ctr.c.b-dtiurifd.num  2%,&>  c  l.nu.xob.  Reibsch.tn 
prtc.ttui  nu  jj  vcrumapud  mc  noomodo  dubi- 
um  ,  (cd  fjllum  habecur.  Ratio  pro  L  un:  u 
Ttcuc.in  uoiverlum  duplexaddncip orcll.aUers 
cx  vetcxi  feculo  &  iuic,Uceraex  oovo.  lllaiods 
deiumitut ,  quod  um  ohm  fub  priociptbuslub 
nominemagiliratus  imperiam  mcn  m  ccncc- 
dcbacur:qucm  prioccp5,aUC*W(W  Jnl  mliudfrmut. 
ni.dtV.S.  ctcat  pioviocix  prxfidem  ,  hoc  folo 
aomincdatcicjjroinuin  cxcc  Jiioacm  i  cn  *d 

FfftM. 
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DE  JURIfrDICTlONI. 
f»pin.inl.\  dttffit  tiuiinfin.  Hocipfo  quod  quis 
creatut  magiftratus,iusgladijhabet:quodidcm 
vicccui  fcDtue  lutm.  rtf.it.l.  ti.  Imp.  mcrurn 
compcccre  inrc  inagifttarus,quiacompcratfta- 
Cim.ubi  v.c.quisproconfulraciuseft  j  quoste- 
qm  t  uc  Tbtm.  Xub.tk.itt  Hxc  collc&io  fi  rcfta 
eft,  um  olirofub  Sylla  quiapcrpetuos  prztoics 
iucidicuodo  in  cauiisrnmtoalibus  prarfecit  i.i. 
$.Cmpt*.(i.4t  O  /.luteroagiftratus  impecijillud 
prxtorcs  cos  habunlc  ratendum  li.mc  -.  ic  Uot, 
incptumtuuTe  Papioiaoum  ,  quii*/.'  dtefie.t- 
i»r,dikrti(Iiin>s  vctbisimperium  mcrum  ijs  q.ie, 
iure  magiltrarus  compertmr,  oppooit:&  t.  mcn 
lam  ipiiustempote  ,  imo  loogcaotc ipluni  qut 
ptarfccxi  prxcono,  utbi, proconlulcs,piztides 
crcabantui.boc  ip(o  lanpcrium  mcrum  accipie- 
banc.Ec  veio  poftqaau  tca  magiftcatus  i!li  <on- 
ftirun  craut.uc  liltl  impcrium  nicruiB  compcte- 
rcc,o  hil  inrcielie  pctuit,  im  pnnccpsfiinphci- 
tcr  pixfidem  ctcarct.au  mcrnm  impcriumlc  ilii 
coutcdcrc adijccict  :  &  aliasnrmi»  hzcfutihs 
vetbotuinfLciiccaptatio.  Vetuminhoc  difFc- 
rentia  repofita  eft,quod  fub  libcra  Rcp.  lmperi- 
nmmeiuranooabfoluic  ,  fed  in  firgulis  «.auli» 
incidcDtibusfpeciatim  commicu  folcOJt  ■  quud 
hcecpoltca  mita't»unitictttf  inde  tameo  duru- 
dum  noo  cit.impeuum  mcrum  lurc  m jgiftratus 
compctete.eo  vidchcct fcafu.quo parafcs  iftain 
iure  noft:o  ul.  rpatar.  Et  cvo!  venda  igitur  pro- 
ptcrabufiODcm  Cuiacij phrafis  illiOS  homoui- 
mta.Sciiicrt  ge»erali  plar  c  fignitkaiu  dici  qua- 
dantcnus poicfi impcrniai  mcrum  lurc  mip. 
ftrjtus compctcre  ;  vrium  t  x  mort  3c  ufu  iuii» 
noftri  bocdici  ooopoicft  ,  ncquc  onquam  ita 
phrafi  itlaaburaotur  lCn,  vtrum  ca  tancum  quz 
ad  ctvilcscaufaspertincr.tutc  magiltiatus  com- 
pctcrc  dicuot:quod  otmitum  inde  ortum  ttaxir, 
qaodioquaqueKcpublica  magiftiatus  qui  de 
eaufisciviiibusiasdicaot.cci  ft  ui  occcflccd, 
fcd  mcrum  impenumptipulus  vd  punceps  fihi 
icfcrvarc  &  potclt  tV  foler.ic d  &  obfervandum 
io  magoiscaorum  il!is  magiltiatibus  ipfa  crea- 
tioncmcrum  fuitTeconccflum  imperium  ,  qui 
cumfoprcmaporeflare  intcgru  prjtfnicb»otur 
pro  viocijs.ex  qmbus  abfurde  &  incptc  io  fingu- 
lis  caufiscxpedtjta  fuitTct ipeciahspriocipis  dc- 
legatio.quod  &  olim  obtiouiflc  videior  in  prar- 
tonbus.quiapopuloclccli&forte  dudti  inpio- 
viociasbellofubxftas  mirtebatur.  Pos  rocnan.  ii 
admitcarur.eofcnlu  lutc  magiftratus  ccmpvte- 
ic  impcnum  mcium  ,  iudc  taraco loeptc  iafcrt 
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Cuitteiui  d.i  tl*  reg,  iur.  &  in  1 1  it  offie.tiui,  tn 
Jin  &  in  l.z  $,dtind*cum*r*rium.d  ortgtur.  cul- 
lumcliehodic  impciium  mctum  ,  led  on-.ne 
miatum,  qurm  cttam  hoc  nommc  rcAc  reprc- 
hcnduot  C«6«/.  %,4iA.j.Stip  Gtut  yt*f>.t».<ir  ij. 
quinotaotctiam  uhi  quis  crtatur  pitu  onlul.oi- 
bilormnus dici  poflc,  qrod  ipeeiaticcr  legc  cou- 
ccdatur .  quod  lcilicet  videatut  tcpetita  lcx ab  i- 
ntrio  iatj  dc  uupcri*  ^rocoufulis  -  utita  cJici  ooa 
polhc  dc  impt-no  meto  ,  quod  duit.it  ji  iu- 
tifJiLiiouc  ,  cump^t.ic  cjoi  mte  pioftio 
&  inorc  raaibiuiu.  Lc  bxc  dc  pnma  t.tic- 
bc. 

A'tcra  ratio  peticnr  cx  monb.is  &  impcrio 
Gcrmaoico,quod  (cilicet  omncs  Pnocipcs,  Co- 
mites.Baroocsur.perium  meium  fuo  &  ptoptio 
iatch.ibctc  couftac.Vetum  hzc  tatio  ex  eo  oul- 
ta&  li.ejtaelt,  quodprinLipcs  vel comites,noa 
iim,i|ict:s  mjgittratus.teii  vcti  priocipcs  &  do- 
miai  tcttattrrn  ,  6c  qui  lofuis  tcrtitoms  fupre- 
mum  ius,tdque  perpctuum  cV  tiaalmitubilc  ,  6c 
fimul  proportiooc  quadam  rcgalu  h  )bcat:quo  J 
cx  tc  plulq  iam  e  videns  cft,6c  notant  pafCm  U  J. 
ptincipcsion  cum  ptar(>dtbt>s,  (tum  q  .tbus  ra- 
mcn  iiialc  ro-  compai  ic  Bou.t.t  n  3.  &  Htnmn^. 
(Jmd  ttnj  ;<f  n-.o-  rjr-  i<.)  fcd  ipfo  impcratu.e 
COinpaundos  Obrttbt  c  +.wtm- 16 .^JC tjemb.ccnf. 
27  8m  1  !>.  quoj  h.bcaor  domioium  iacioi<c  tc- 
tum  Sc  lu  dicoruni.'^uod  tcoc«iv locum  Impc- 
ia  o:is  tiitcrris  fu  »  AltxAnd <onftl oum  i$.V9~ 
iu  v.^.quoJ  haccancccgilia  Mtdtft-Pifi  \>o'um  r. 
ttnfil  h  num.i  &  alii  citatia  Tbem.Micbntl  tb. 
4f  Cr iiff  quod  fint  quafi  rcgrs  tt  qui  omoia 
poflincin  uotcm  0110  ficut  Impp.  B*I4 inl fin. 
C  dt  t-.fiam  mtlit  mfin.  AJt^tfi  Ptfi  d.loc  tytdtm 
Ba.i.inl  dtnntiontiqims  '-  dtdantuio.mt  "jtt.  du- 
(csdc  Marchtoocs  qui  t  00  'ig-ntui  lcgibus  io 
luo tcttirorio  co  npa  at  lmpct^toii,  quoperti- 
oet  quod  fviibit  Paul  dtCaflro  f>  x.tt>nj.3^..nmm. 
l.piMu  ipem  citra  cooccilioncm  Ipecialc.m  lcgi- 
tiH>a»e  poflc  authoritatc  Duca!i;n  mirum  poft- 
quamiu»  tcmpotauura  prxftc\uraium  abijtio 
aui  or?  .  7#j/*v  ,  utait  Kntthta  dtmi  itrrit.c.l. 
nu  6j.  &  Impcrator  cooccdendo  ditiones  lure 
pci  pctuo.a  fc  omoc  ios  in iu  -:ic  intrlligitot,  ut 
ttt  R  i  i  Vnllt  vtl.t.ttnf  ta.-.trm.iS.licct  iam  an- 
tiquitus  proccies  ic  priocipcs  Gcimani  maio- 
tum&quaft  prtpiiam  habucnut  pcrtft* ■cm. 
Exquo  fituc  fupeivcniente  Imp  corum  iu- 
tifditftio  non  ctrTet  pcr  noc.  Ctltr.  dt  ftt- 
tifjf.ixtiut.p.\.t.\.  num,  160.  &f*j.  V.  inhanc 
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tfeorenriim  plareseitatotinfra        fth  t.litc,   iMf.inl.iJiJ.ttUmjitn.Seip.GtntM.}.  tnp.  it,  * 
inqazft.  antancTionci  piincipum  Gcimaotx    prolixe  Mtnieh.  i.prtjumpt.97.&nlles.  *  Thm. 
babcaotTimlcgis.  Mich.eencluf  169  *NcquemovccobicctioL#«f»*. 

E/fM  tcnfuttudtnt.]  Vitiofahxc  coMecTio  eft,    p.+.xnp.\ BjceritM.^nu.tf.crc^.inpr.  quod  iu- 
laequccxeoquodiutemagiftrarusquideompc-    tildictio  cohxrcat  perfonx,  noo  rcrtitotio.ac 
tir.coofuetudioeac^uiiucae  tnfertur  :  quod    hoc  taotum  circumlcribatur  ,  quod  &  ootar 
•txemplo  iurifdiwtionis  firr.plicis  apparer:re-    Fr»ne dtCUp  tcnet.i-  quonum  oon ira  rcrriro- 
lumabimpctijforma  &  iureacqaitentiumracvo   .rio.r.aoquam  in  qaeexerccaiur.dicicurcobzie- 
,perendaeft,8tinrereosqui  fimplices  magiftra-    rcfedaliomodounqujmtacjuo  excrccarur,  * 
tus,  & qui fimulptiocipesfuncdifttogai  epor-    cui  fccundnm  qajd  Dd.  loq.unrar,  ranqu.ua 
rer.  Sed  tc  confuaditeonfuetudiocmcum  prx-    oebuUfluminuncubctrquat.  nus  in  rcrricoiio, 
fcriprione.Et  qux iore  ipagtfbarus  non  compe-    funr pagi.oppida.in  quibus  h  tbiraot  ibus  ius  dici 
tanrpBrfcriprioocacquiti  nihilabfutdteft.&ex    opottet:^uorcfpccluiuti(didtioucmpor1'e  dici 
adoerfo.  ex  eo  quod  aliqutd  iurc  magiftratus    aonexam  terrttorio,ipfed.locoa«aotcir£,*wf«». 
compctat  m  adcias  prjcfcuprioncmmalcjofer.    »  dc  iurifdicTioue  tadicata  10  tctntorio  ptohxc 
mt.  Kmwb.dtjurtttrnt.ci  &  cflc  eam  qualit Jicm  co- 

LtT.  *F.  hxtcntcm  rcrtnor  ndocctZjtf  mit  ht 

Ctnciffunt  emnimodn  inrifdiSionii.]  Quxftio  telligimus  eo-m  cjltrum  to  fcudum  &  quidcm 
iSxcmagnaex  parrc  facTieft ,  8c  cx  circumftan-  perfooxtabUiconreflu-n.  V.de  boc  tarc  Andr. 
*ijsdeeidcnd.i,iD««r.i»/.j.A./.tpurlertim  perfo-  Knieb.dtiur.ttmt.c  i  n  m  tjr-jtq 
nxcuiconccdiruf.quxvidelicctaliasrertitcrii-  Qunndjvtroeumutjtiv.-  ]  DiitiocTio  videiur 
um  Stioeo  perpctuam  ius  habcat:Afw/[n«m.:f.  cxpcdita,an  conccdacui  iuttldictio>ica<Jt  fitnul 
t bi  ptobxe  *  num.-x  f>  Jhanc  jquxftinoem  tu  <S  j  t.  urlle  domioraai  na1e.«.  vetbi  caula  daci  aut  ba- 
^Qiocalucontu  quam  pauio  poft  hac  ead.lit.  rooi.an  vero nudc cxe:cenda  tanquam magi- 
dctcnduTr.dici  foicd.ZMf.inl.jJt  t-num.4s.cr  fttatuicommutaruillloc.*!ii  ptivativcpct*»/.2 
nltosrtlntts  nlMf.mUhi  h.t.coUtm.yiut\U\t\\.aac.  Mtnoch.citnto.  Ctttr  d  frtt*il  extcut  pji.e.xnum. 
tfimplictrcrcoocella  veoire  imperiura  merum:  t }*.&fan  boc  cumulari vc locclhgirur  cooccf- 
.cxtcroquin illi  fcotenttx Tr.maxirnc.ea rarione  fatniti  hoc  cafu  a ptiocipc qui  abfolutus  monar- 
iuriscivilisraoo  obltar,  quod  jppe llatioaege-  chaoon  cft.fimul  excanfcnfu  ftatuum  qiufi  pcc 
ijjetis  voniant  fpecicrquiaboc  ptocedit  io  gcnc-  modam  conttaSus  magifttacus  conftituatuc.u- 
•re  proptie  &  oniuoco ,  iaraaoccm  illa  mrildi-  bi  privariveeoaccfladcfeodi  potcftcum  Thnn. 
^riooisaccepnodoccDdimagis  canla  tolcratur.  Mich.tbiJ  fu 
•Scd&  fallir  vbi  divcila  tario  fpcnei  ,  vclutin  tiT.  G 

rncro  imperio.qt  oJ  fpecuii  iodigct  conctjTio-  Indflinflt mnndan -v,'ui doctt]lloe  norius  cfl~e. 
•nc.Sicut  nec  obftat,  quod  bcochna  pr.ncipum  -qnam  vt  ptobationr  ir.digcat,  jit  PAutm.i.d  Im- 
latiflimc  (intexpl:aioda:quiaaechocuo.ucrfa-   rifd  1  i,.lofci.t.ltoc  TieurjicLr&CK»*r. 

;le  cft,& dc  co  ftat,uendumexoatutarri  coocci-  in  l  i.dtcfftc  tiuijnjiu.  cxregula,  quxcftapud 
iic&.cxplicanda  luot  fccuoduro  LL..I.&  portinr  Trcur.lit-c.  inapciium  mctum  compctete  iuic 
■liqnaodopro  cooditiooc  obicdielle  tcftrin  tvagiftrarus.  £tca  quidem collcdio cx  iureci- 
geada,dcquocnaZ««^(»v.^  *^.i.  iHi  ioepti  qui  »ili  re^»  ciXftrl.i.inprdtcf.tiui.At  vcrotl  praf- 
.ncc  mwium  lmp.  conccfliooe  iunfdic^ionis  fuppooamus  cum  Ticit  cx  couluctudioeimpe- 
traoflreparaot.2j/.r»^.>^jUHB.4f.  IMaoefide  riam  merum  iurc  m.igtftraroscornpctere ,  quia 
snagiftraiu  firT\p!iciteragatHr ,  ,vix  couccflione  'hoccOitcc>ortumcft,c?c  a  rarione  iiins  abiior- 
omoimodx  iuiiididioois  impciiutn  mctum  rct,4nnc  confcqu.coriam  non  admitrcDjj.m  (>u- 
conceffumcxtftiroarim.  tavcnm.cuin  punuvjq  :xitarctcptj  lunr.  (li  ilt 

SicMfirum  cumpttrintKtiiitirinrifdi/tiort  )r\us  accipi&  iotti  n  in::oosfuos  cocrceii  dchtsnt, 
exiftimcm.ctian-fi  cxptciJj  mcntio  noo  Lt2a  ilt  ut  Iicc  t  hic  aliqoid  mutatujn  fit,&  mctum  lmp. 
aurrldiclionis.hxcramencohxrcar  «aftro  .  cam  compctat  ordmario  iurc,  nonramcn.  protwM 
qualis  cohxtcctranfiieioaccipicntcm,  n  axi-  mrndan  pcfnr,quod  &  aot.Dcnel.17  ecm.$.  Jcd 
jne.fi  cooccdcnsufus  lir  vcrbo  geneialt  tctruo-  exara-inaDda  hic  utraciaerarto  ,  dcqua  d  clum 
jij.provincixycl  dtftraaui,J?/.i»  /  ybajium,  +.    ht.e.  iix  pnma  tali»  fit  colieftio  :unpctiumm«- 
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rum  coneedicttt  fub  nomine procoofulis  :  ergo 
mandari  po  tcft.lfta  cclleclio  rcfutacurex  ancc 
oft:nfa  f*!Iacia  homoaimiz ,  &falfj:n  clie  lurc 
Civiii  probac  dl-l.dtofjictiui.l-i.  deoffprot.  &i 

?|Uo d  aullum  lurc  noftro  a  przfide  vcl  procon- 
ule  mandaci  impetii  mericxtac  ezemnlum.  £z 
alrcraica mfcrcur  ;  pnncipes.comiccs.barones 
nonipftcognofcunc  de  caufis  criminalibus ,  feJ 
altos  fupcr  >jsccnftituunc:crgo  impcrium  mc- 
rmm  maudati  poreft.Hzcqucquccollcdtiocor 


IX  RISDIGTIONl.  /7 
decij.  'x  +  .Bra*  l.tjnf  ciut  num.it*  Bl  inrtp  i.j, 
h.t-num.*.l*f  !*te  tn  u:r*m^p*rttmin  l.tJtfji.f 
tuittlAj.tum  x.jtq.fc  Tr.libi  nou  obfcure  con> 
tradirit  tb.  z.Ut  c,  ubt  ex  hodierni  canrum  con- 
fuerudinc dclcguo  Jcfendi  poflc  exiftimat  iut 
fabdclcgandiimpctiimeri.  Ercrgocuma  parti- 
cularimale  lufctaturoonprobavic  Tr.  cjuodto 
th  crac.rjrenovo ciyili  imperium poflc siaoda» 
ritquo  J  adhuc  minut  probarurf.r  l.z.%  t.C  dinu 
auttairenti.  Czrctum qucd  ipfam  rcm  atrinec, 


juirczcraditislic.c.  quod  duccs,co:nites, &c,  n;hil  vidco,  quamobrem b jc  i*  dclf  gatp  prio- 

nonfuBcnudiniagiftratus,!eJpttncipcs&quau'  cipis  ezceptio  (I;  fl  .tu4n.lj.cum  /  .««  (..» utprt 

re^es.in  tcttitonjs  fuis tegatia  habenrcs ,  &  ia  fu*  iurifdicl  ad  vjticiaccm  caufatum  civihutn 

his  ius  magtftratuunVin  civilibui  &  criminali-  commoJiflimepctTttrcfexri,&i:aad  raufas  de- 

bus  caufis  conftirucndorum  ;  quos  adeo  cum  legabiles  nirun  fua  ,  u:  icclc  Cyn.tn  i  un.C  aui 

.confticuu:ftlfo&  inepcead  noltum  hanc  quz-  frtjn*iur.num.$.ryinl\  dtoff.eiut.num.i^.tim- 

ftioncm  impcrium  mcrum  maudare  dicuntur.  que  de  inte  vctiotcm  ai:  $*ltc  ibid.  num.?.in  dn. 

SccunJuin  quxrt&t  Ob;  ttht.hic  ,i  .in  fin-  iudiccs  quosfequiturOir  c  f.nun  x  f.quippe  cum  nuli- 

inquir.criminalcs.qui  conftirquucuraprincipi-  cetgrauitas  rei  i  &  nccpoflit  magiilratsscurn 

bus,non  faciuot  officium  ranqaam  cxmandato,  meto  imp.alcgc  vcl  pruicipc  coofticutus ,  adde 

fcd  iurc  ordinario,quiaintelliguntur  infticuci  a  tAufcern.nu.xj^.^rft  j  ubi  piutibus  ranoncs  con- 


lege  viva,CjuodaDtc  cum  icct:ffime  ,  quidquii 
ctizmyidaiMt  Paurm.i.dt  iwtfdtd  24  tnf.acix- 
mZaf  inl.i  h.t.num.17  rjrScip.  Gtnt  lib.^  2  9. 
fruftra  a/fcrn  barones  &  priocipcs.ubi  dc  magi- 
ftranbusqua:ruur:&  tod.ltlt.z*.  quod  principcs 
impcuum  mcrum  non  caoquim  mandatum.lcd 
tanqiiamfuum,&  iurc  dom:mj  ubtincai  t.  V.  dc 
hoc  ama\no  Andt-  K;.t<h  dettttjf.  imtiftU  c.4, 
num.  44;. & fffJ»Ex  quibus  coociudetc  liccr, 
falfum  cfle.quod  Ticut.pto  «.crtiiln  opoou  lit. 
t.rjri-  impcriummctum  lute  magtflratuscom- 
f>ctcte,&  indiflmcte macdan  poku.Etutadfpc- 
cicm  dcfceudamut  .ftatuimus  cum  Scip.  Gtnt.  d. 
c*}.xo-  ncque noitris  motibus  impcriummc- 
rurn  maijdaii. 

Siandjtriufut  doctt  ]  Lit.e.utitut  vcrbo  Jtcdit, 
&  camco  in  ailcgatn  fubijcic  etiam  itite  civili 
novo  Codicis  maodan  lmpcrium  mcrum:&  a- 
dcomoribus&  ufui  hocnon  ic-fte  it>  th.accc- 
ptum  rcfeitur, 

Tam  ,htc  tfuilinovt.  ]Viticfa  prt  bitio  f  fl  t>  l. 
in.C.quiprofuattirifdtcl.  qu*  ioquitur  drcclc- 
gatopimcipis,  aquonon  ttifte  mfcriut  ad  om- 
nemqui  impexium  merum  habec ;  fiquidem  & 
qui  impexium  rr.ctum  mandari  poflc  ncgaat.tU- 
lcgarum  ramcn  princxpis  ad  caufam  (pccialem 
'«timinaiem  cit'p»unt,iotet  qurs  Sctp.  Ctnt.  itbr. 
j.t.i  l.Ler.govatil p.+.t  j.  poft  laf  inLt.  C.  dt  iud, 
ccdum.t.  quo  ctiam  ir.ijiort  ol^ni.un-  C.qui  fr» 
fuMiurtjiiH.ic  athiaiaut  B>      Bl  ibid.  (Jutd  tap. 


ttariz fentcntix,quani  comrrjcncm  ait ,  tefutac. 

G>uam  ittrt  eanintco.  ]  Ho«  quidcm  aftirmar 
GLff.inc.quodftdtmio.dtotfiMd.trdm.  Sc  vidccuc 
ic<\\iu Balth.inauth.  jtdnoveiurt  C.di  ftrv.fueit 
uumtr.  1.  (ubi  cradu,  qux  mcn  funt  jmperijiurc 
canonico  pofle  cxpcdn  pcr  locum  tcncntcs) 
quod  &  prnbant  idtnning  Gotd.conf.^.num.  14. 
Longovall.in  rtftt  l  \.h  1  f.x  c.  4  Marant. p  4.  ii- 
fi$ttS'i  numtrA  tM*fi*l.in  l.i.dtrjf.tim  b<$ttjc,  tf. 
num.xA  Guid  Pap  Jttij.6 2  +.Ro>hacr,.in frec  iii  x, 
num.  j  j  Jafpofl  multoi inl,i,dtoff  tiHtcolum,%.in'}. 
limit.rjrtnl.eod.colum.i+.infin.  5cd  in  contrari- 
um  vocat  tcgula  iurts  communis  ,  quzdiclat, 
impetium  rncritm  mandari  non  poffe,  a  qua  ic- 
cedcnduni  ficile  uon  gi\  ,/'t  caf.  isttit  C.  foriaUe 
000  decft  quod  1  efpondcrur  ,  perca  quztra- 
dunt  Mtntth  i.dearb.t^.Fachtn  $.conir.99.  Scrp. 
Gtnt  j  .<.  1 9 . Fac.c.  \  Jt  eff.dtltg . Mu<c , r. rtm  1 3 2 , u bi 
fpeciale  cflcait  iti  pcrnis  fanguineis  :  Covar.}. 
11ar.rtfol.xo  Er  fonaflis  fpecnlc  eft  in  locum  tc- 
ncncibus,   de  quibus  vidcndi  MaranJ.p.^.difl.  f . 
Sctp.Gtnt  !ib.  x.t.f.  Porro lit.h. otiola  icpctitio 
cft  cius.quod  lam  fatis  traditum  ht  d. 

THESIS  VII. 
Agiturliicdc  diuifiooeiuiildiclionistl.eft  ie 
rontcntiofam  6c  voluntariam.Huius  conabfui- 
de  duzfpeciesconftitui  vidcntur.quoJ  alia  nul- 
lani  requiratcogoition.-m  caufzncc  decrcium. 
quz  vcifatut  in  adoption ious  ,  manumithooi- 
Jbus,&  c.aha rcquur ,  vclutiquz  io  cogmtionc 
H  luper 


DISrtlTA 

fuper  rraofactione  de  aTimentis  ,  altenadooc 
pix  Jiotum  minoiis»manum'(fiooea  nuonn  fa- 
cicoda.d.cionetutoris.  D0mtU.  i7.temm.  %■  Sctp. 
Gmt  i.dt iurifd.17 .qinalicet  hxc  000  tornpctaot 
iuiemagifttatus,  &  tectedicantur  oeque  impe- 
rij  ocquaiunfdicliGois^i./rt.S.i.W* ;«/«/.  atta- 
men  quatcous  u(  iaro  conceflams  diceoticouC- 
t!eranrui/.L A  t.  nonabfurdc  iurifdtcTonis  ciic 
duentnr,D»*n«iU.»W.Nifiquisfoiie,  qtiedprx- 
fcmm  etiam  invitus  rutor  datut,  poltcnorailla,. 
(-qux  Dd.malcfaciuntimprtijrn-ati,  &  pofteos 
V)m*t.c.i.b  t.&inii  «4  ZaJ tiid.nm  t 8- M ufcc  rm. 
n  lji .)  refcrat  ad  hogularcm  quandam  tuuldt- 
d!onem»cumS»«ria  rep.UH.6.  quam  fpeeialcm 
commuoi  oppofitam  appellat  Pamtrmei(l.i  de 
imrtfdt 9  tjr-n  Ui*ltmTh.ldich.th.i AO-pefl Frane. 
dt  Cl*p.te»tl.l  <\u\  tJihe  meptc  omnia  magtftta- 
tus  muoicipalis&cctc  nequir,fub  iftam  fpcticm 
tcfctr. 

L/T.  A. 

Jurifdiclio  conteotiofa  reCte  dividitUT  in 
proptwm  &  tnaudjiamiquarum  illa  tectcetiam 
•vocaturprmcipalts  ar^i*»»  l.t.h.t  tentrm  Btccr.hie 
i*f.6.*»/rii»<-/*.Vu'goalia  oidroatia  dicirur.alia 
dclcgata,verbisnoolariscongruis  ad  tatioocm 
iurisnoltii,  quo  pcdar.eus  urdioatias  mdcz.i- 
derr.que  dclcgatus  dicunr,  Qnx  mandari  pof- 
fiotqux  oon.czplicatut  inl.u  Ueeff.timt.  In  uni- 
vcrlum  mandantut  qux  iure  rragiAiatus  com- 
pctunt.id  eftionidutioincaufiscivilibus,  «4, 
qucconnezum  imperium  roiztumi  ecque  Dd. 
«trant ,  qui  caufis-impetij  miz<i  *  quxcunque 
dccrttum  defiderant  ,  fpecialitei  Cwucetfa  pu- 
to  n  t :  &  a  p ert i  u  s  Gilott-  q o  1 1 .  dt  tu rt/J. c ap.  7 .  p  o- 
teftatcm  ezcquendi  in  civjiibus fptcialiter  ale- 
ge  daripurat.  Noo  nuodaotdi  qux  fpcoalirer 
daotur,raufa  impcrijmeri,  & alia qui-damfa* 
vore  &.  ptiionatum  &  canfaium  lingulaiitcr 
magiftiatibus  etiamiofctioiibuscommifla  Vbt 
iterum  maniftllusertor  Ciletitjmii  detutijdtap. 
i(,.tylib.t*p.7  etiam  rutcflatcm  io  cuminali. 
bos  cognolccndi  &  llarci. nducclc  nufdjri  pu- 
tat  Qjjoc atunet  lcgisac.  oucs  .quxprcpiictu- 
rifdiftlonis  voluntaiift,  :llae *r. a ^ifl f i t »bu»  Ro- 
manisiorcniopttocoroj  itijilc  videotur.Gagu. 
laii  tameoqualiute,  vt  i:on  rr.andaientur  :  quo 
fettum,ntijs,qu*fpcciatimeonccdebantot,aD» 
numerareotui,  &  vtalijs roagifltat  buscorope- 
ocrcnt.le gr  &  conecfvone  fpcculi  opu*  <  ffet.ar- 
gnm.l.t  de cff  tmndtct.l.u  .dt  maumm.",u>d.L\.  C.de 
adtft  l.mit.C  .dt  vinuMtrt.. 


tio  m. 

tl  t.  F. 

Vt  Ux  ctnciJftontprinttpii.,\uit:\\\vc  conceifan* 
uoivcifahtcr  ck  indcfinite:cxterum  cx  principis- 
coDccfsioue  etiam  mandaca ciTc  potelL  Accom- 
mod.tautcm  hoc  ad  Mooarcniani,alias  manca» 
ctict  enumcratio. 

Aiims  ex  mvtfiiuwis.  J  Hxc  vcrba  nimis  re- 
ftringu.ni  iurtldiiftionem  propriam.  fquam  cc- 
iemkabcnt  licnpliccsm-giftratus  )  adiunfdi- 
ctionem  in  feuduna  couccLura  >  ocitaquafi  pav 
crimooialcm. 

L  it*  C 

Agi  thiedc  iutifdiifitQnisprx^ctiptione.quod! 
eum  10  gcncte  ptoponar,  noo  latisre&e  allcgae 
diflcuticurts  dcrmpctio  mcro.  Aute  omoia  au- 
teit' J.itiu cltooc  bic  opus  rutcr  ptivatum  ,  quii 
dubio  procul  non  piilcnbit  iurifdi£tionem.qu£ 
ncc  in  commercio  ncc  io  boois  cmufquam.  fcdr 
Kipubl  cft,  Si  inter  magiftratum  :  flthnncvcS 
r?mplicem,& tu.ni  r  qui  tcttitoiium  Sc  toeoius- 
perpcuium  &  tranfmiisibile,  &  iutifdiftionem- 
>n  dotninio  pacnmonialcmque  habec  Qood  ..i 
illunt  atttrrer,  nullus  Sc  hic  prxlcriptioru  locus» 
mfiiatiooc  ofricij ,  ut  videlicer  >  fi  vetbi  cauias 
ptxfidcsautpracfeclilongo  temporeufi  fuot  a- 
liquoture.  hoc  ipfi  ptxfeclotx  adqutfitumin* 
Kt\\\gii\i\ .arg.Lvirei.l.C.dt dimtrf  •  ff.Ob  it.qaan» 
tamcn  prxlctiptioncmteipfanullius  autezigui 
momcoti  fuifl"eapparet,neque  impedijfle ,  quo< 
mtcu^pnnceps  vctetes  imperij  mrifdic^ionit 
quctcimiuos  reftitnere poflct   Hic  vcro  de— 
uium  habilefubiectum  cft  prxfcriptioois,ut  te- 
Bc  laltn.inl.\.k.t.celmm.%.&  lo.Aimfrtrm.hir.  nui 
ny.Vamermttfi.i.dtiurtfd  lt.  mazirnc  fi  nonde~ 
acquifttione  nc  va.fedprolatione  k  eztenfione- 
quxiatur mmque  ficootia  parem,  nonconrrn 
Mincipcn'  {upicmumpixictibcndum  fii.Sc  tan- 
dcm fi  de  iutiidtctiooc  fimpiici  noo  imperto» 
quod  Ipt  flialitet  conrcdifolirum.rraclaturrqt  x 
tamcu  ratioin  pcrfonis.ahas  mcrum  impeuum' 
habcntitus.noo  multum  movct.mazimcfi  cum 
Ticut.iurc  magiftiatusccmpereic defendas.de 
quibt!S,ta.teiifqiie  ptxfcrtpriouis  reqttifins  vi« 
Jeodi-autores  allegat»,  &  MeM  jnrtpetjrg. }  h.r. 
H  if.latt  Lent.ev.p  4  r.i.  &  i-Btter.tap  $.n.<-t>.  &• 
Jtqij.Si  qux \o.Uithn.iit.b.  contramcthodi  ia- 
tioncm  tt.crantur. 

^uedinrtftruaiis.]  Hxca  iurifdiflionahbuv 
d» »« rfe»nod  ^ccte  huc  .Scnintur:8c  cum  ea  finr 
IcliAaia  fi gi<um  tminennx  Ib^rtrr.x,  vix  cfl  uc 
uuuu.  |;ia^.iptiolocum  bauitcpo.r>ic,  Rifi-ttn 

uuU- 
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«iafmodipeifona,  qu.c  acipiaeorum  iurium  (ic 
■capjx ,  de  quocz rauonc ftacus  &  reipubl.iudt- 
.caodumeric. 

luri  tAtntn  vittri  ntn  inctngrun.]  1  n  hac  qux- 
<ft:onc iQtectormssrcipubl.  dtltiogucnduiri cft. 
qijarumdtTcrficas  tpittm  Tariacius:idcoque  di- 
■cendum  pouus  crac,fcacenciam  oegancr-m  aaci- 
qox  RcipubL  Romanxcongruam  fuifle:  carce- 
*um  ezhoJiernoftatut  nec  cobgrucic  ncc  ac- 
commoiiari ,  &  planem  conoo  queat  obtincre 
locum.Q  la  d:  canlanoobeocquafi  mores  co- 
lttosiroptobaus,  fubijcic,  (catentiam cam  ufu 
oon lcruaci ••  quooiamczraciooeReipubl.  no- 
•ftrx,ncc lcrua-  q  ndam  poTit,  fcjlicccio  pcrio- 
nis.dc  quibusaotc  diximus ,  ccenim  io  priTatis 
jSc  (implt  :is  magiftratibus.lcoccotia:  ucgaoti  bo- 
dicquclocuscft. 

jfltmnudfuttjl.)  Aic.iusreclamare,  uc  quis 
.-tcmpotc  imroemonali  pnocipis  fui  fe  exime- 
*€  pojic  lurifdi&ioni.  Hxc  faoc  quxftto 
.non  c*  ratiooibus  tutis  uoftri  ,  fed  potificii  cft 
dcci''jcid-:4:  tc&c  Seif.  Ouu.dt  mriJtiM.*».  hac 
-K>  ic,niq'jit,paiumfaciuor  tatioocsiuiit  cmlis., 
■fccdcta,  pacTioocs.,  tc  ius  armorum  piarpollcot. 
Scd  duplcz  iucquxftio  eft.aaiufta  lu  ncmpno, 
.Miufticosquittc  eximeraoc  fub  impertum  re« 
•tocatio.Q^a  in  re  nihtl  prccifc  dcfintrt  polTe  Ti- 
dctur:quod  &  iotctfic ,  quomodo  pepuh  io  di- 
tioncfucnncaniurcJixrcditario,  ao  fpontanca 
GibmtiTioac,  anTiolcnca  opprcfcionc-iccmqne 
quomodofcfubttazeriot  :  aofolumtempus.aa 
paticacia  qcuedam  &  tcmifsio  iotcrucoctiac-  aa 
;p:inccps  cyraootdc  fuacaufamczcmptiooi  prat- 
iucrit:aoprinc'pcdefcadereeosaoaTalenteal- 
t««i  fcfubmtlctioc  ,  vel  etiam  opptcfsi  ab  aho 
quodam  ptincipca  Jerci fucriocquo  iucc  Htipa- 
tiotum  principes.qui  populosa  iu£o  Maurorum 
l:bcraueriat  dcfcndit  Ctnnr.incM.ftccMtnm.f.x. 
4  ?. ».9.30  dc  ipusfubdicisfcJubcraheoribus,  an 
principibos  cxtiancis  pattcm  lmpctij  alicnia- 
-Tcllcatibns  traclcruc.-flc  qux  idgenusalu  occur- 
tcrc  poiTint  Pljne  ez  ruicgcor.  fituc  armis  im- 
pcnum  quactcte  &  dilatatc.quo  prxcipue  mpdo 
komjoiotbciu  tetratum  ovcupaTcrunt ,  ita*i- 
cifsim  iolibcffatemfcciTercre,  &alijsqeoque 
priocip:bus.impcrtum  profctre  licec.  Omoibu» 
f. iliccticgr.ti  fux  (uot  peiiodi,nullifqucdatutn 
cft  eflc  perpecuis  .•  ipicDcus  traosfcrt  rcgoa  dc 
{  -  ngentcm:-»liaflorcot&  propagantor,  a- 
Jua  dccli-iant  Sc  dccrcfcuor  ez  qutbusxftimare 
iicct  dc  leotcmta  Trtutltri    h't  & Jnfr*  difrnta 


RlSDICTIONB.  <, 

rkf./n-«.cztcrotregrsdefaCco  oonf  ogoofcerc 
imperacorcm:0*  Mnfetrni  hic  nnmtr.Mi.  Regf* 
Hifpauix.Galltx.Angtix ,  oon ira prxfcripfiffc 
libetcatcro.quo  min  M  impctaton  obcdirc.eum- 
quc  tecognof.cteccoeintuKquodctiam  fcribit 
Obrtchtdtiwifd.cMf  A.nn  i4.&proliz«  hiciocp- 
tit  Ztnnti.indijput  di  Rtmnn.lmftr  numtr.  tt. 
ftq. Sc  Iuit  s  Bnrt.i»  i.htfittnum-j-  dtcnftiv  hz- 
ccttcum  cfle  qui  non  cce  lat  lmpcratotem  eiVe 
domiaum  totius  uiun  li.quod  htftori»  Etange- 
lica dccretum cfledicac ab  A'igufto,ut  tocus  or- 
bisccoferctur.idquc.qaod  mtrctis,  cultiorctc- 
tiam  tta  Jcnt,&  cx  h:s  Unehtrr.Ht  Cluttn  tn  thtfi- 
hut  PafiUt  fubtit  SjQsgei  rtrum guttid  pto  gra'fu 
dilpurati»  Impcratorcmcuam  hodic  omoium 
guatuor  plagafummundidominum  eflcqjem 
tamca  aec  ptoTinciarumEiitopx.Gjllix,Hifpa> 
Biar.Bntaoix  uoquam  conftat  habuifl:  imptri- 
.um,3c  ui  Turcam  quoqueeifubiccctis.cV  prio- 
ctpt  Pcrfaium.qui  olim  Monatchtam  tenucruoc 
authotitatcm  &  impcrium  io  proTiocias  ab  ali- 
quot  feculis  amtflas dcderis:oeqiie hac  io  realto 
|ure  impcratotcm  noftrum ,  8c  aliosregel  mo- 
oatcha(quc  ccofcndum  eflc  ulla  luadct  tacio. 
Scio  quidcmabaltquibus  ,  ez  quotum  numero 
eft  Fautrmtijltr.i.dt  lunjd.CMf.  1  numtr  1.  tyjtq. 
dupliccmaircrri  colorem,quod  Imperacor  dica- 
turdominusoibispcr  Synccdorheoflc  deiurc: 
Tccumpoftctiushoc  iam  icfuratumeft,&  ut  fub 
ltnpcratotibus  pnmis"Roman'n  tropus  ilrc  tole- 
rabilisltt.itabodienonlynccdochc,  (cd  craiTa 
iucru  hypciiiole. 

Lit.  D. 

flut tnfu  & mixtum  tmftrium.]  Ociofe  repetw 
iquodfupratractatutn  tW  4-ht  C.  oifiquodhic 
nondceoquodprimario ,  fcdquafi  (ecundsuo 
maodatar,  agitiu.  Cxteioquto  pofita  Tulgat* 
miztiimperijdcfioitione  ,  quam  nou  oblcurc 
Trtut.d-th.4.  fcquttur,  oullaherccooaczioeftv 
quod  DD.cammuniterqui  iutiidiAionis  mau- 
daturo  admicrunc,  mixtum  impctium  dclcgari 
neganc.  Quinctiamadmiflo.quatmiztiimpcrij 
iploTreut.  authorcfunt,  maodari  poflc,  tcIuc 
dare boaorum  poflcfsionem ,  mittere  in poflef- 
fionem,iubcte  caTeri.lcc.mandata  camcoiurif- 
diftionc  iu gencrc .  ca  traofirc  ooo feqoitut.cui 
argumcoto  cft/4.  4»  effit.ttut,  &  nttMt  D**r.kic 

1.1  T.  E, 

K#//r«r^*/*r]Cumnoo  ermsoulU  fiotqa»- 
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litarct.neccflrarioidconfequitar.  quodelcgan-  conrra poflc  affirmat  ghfinind.l-i.C .1:  e  Bmrl.im 

icra  VultciotcadiaitTreur.ioptivaco,  aollum  t.i.  deiud.num.  9.  camqac  fenieociam  commu- 

prorogationielTclocum.&iuhocomoesoasni-  nerodicit  GiiLltb.idt  fmt.fub.t.to.  n.\o.  quam 

oouullo dilTentienceconueniunc.Fit  autem pto-  veram puroquod prorogarioncm  dc peifooa ad 

togatioex  fcnteottaDd.i.delocead  locum.vi-  perfonam.  dequocatu  eiiamDdt  intelligunr» 

delicet  intrafincsreriitotij.vtnotat  ?*utrm.\M  eon de caufa ad caufara  :  quooiamcxtracaufa* 

inrifd  Xi.nnmer.40.  ftfi  HMld.int.i.dt  tu.iic.nn-  (omtnidai  oullum  plane  lntclligi  porcitimpc- 

mtr.-].SMlit.kml.\.CMiurifd.numttr.t.SichMrd.ibuL  num.  Ptorogarc  pofTunt.omnes.  prxterquaro 

»«»w.ti.quxtamennonmagoimomeotic«c  vix  qood  iure  canonicocxccptifuni  Cleiici,  cuiu* 

veta  pcot  ogatio,cum  alias  magiftratusin  omni-  tamen  decifionis  rariooes  mcpras  rc£tc  oftcndic 

b.islocistcrnrorijfuihabet  iurifdittionem.il.  Cuinc.inl.  iS.Jt  ftcl.  &  fequicut  B0ctr.hit.t7j1» 

detemporcadtcmpusex/.i.«'rii»«,»c.  lllc  tamea  /^.quod  nccaliasmilcs  poliecrenunriatc  ptivf- 

locusloquirnt  de  iudice  |  eJaneo  ,  quifavore  lcgiofori;eaqueinie(navrrciong'rur  Ant  T.ir. 

pirtiumintracertum  tcmpus  iudicareiufTuseftt  fW7.t8.dum,  qax  Dci  lunt.Dco  (ubucnda,6c 

quod  fialiasiurifdidlioni  ipfi   cettum  tcmpus  orr.ncs. lmpcratorcseaailc  didtitar ,  quod  clcri- 

prafixum  fit  ,  fruftraea  clapfo  temporc  finita,  cosin  tcmporalibusiurilJiclioiii  luxiubelTeex- 

prorogatitcntabitur,utrc&edifpurat:P**rw».rf.  iftiraaverinr.  Et porerit  igiturprorogare  etiam 

tmf.2t.nmm.40.  fofi Siehnrd.  ind.l.t.C.dt  iurijJL  Schohtii  nuodrynttnt.Vult.mJ.t.t.C.*t  inrtfd. 

■fifli.y.fupcrfunt  igitur  dux  prorogatiooisfpc-  nnm.  IS  f,&;e<jj.&c  rar.oTr.i./*  io. /«••«.  favore 

cies,depcrfooaadpetfonam,dctjuan«Ila  coo-  ctiam  Rcctons  boc  privilegium  datu  lcbolan- 

ttorctGztxl.t.JtiuJic.hS.hj.Sc  decauraadcaa-  btjs.rcfellitut ex  tpl»Muth.lMbitMC.Stfil.fref*tr. 
famrqux  poftetior  ptobacurcx/.  tt.ndmunitif.      Andttttj*t».\  Contronetfa  bxc  qoxltio  elb 

i  .7  4  $ .1  J*  tudic  a  './   <  dt  t«r;(»//(3.modocaufa  c-  afiumant  Bnld.tni\Miudit.num.\  Znf.inl.fiftr 

iafdcmfitnaturx*form«uttraditSif»«f^»»dl  trrtrtm,h  t.num.\s.Btc-t.<Sjtmm  \i.D,nt\  ip.ttm- 

/.t.sM-S.nontantumt^dequoconflatJgcnetasis,  mtnt.\o.Dumr.cmf.2.JiiuJit.Pmutrmtifl.hb.i.tmf. 

v.c.  ut  fit civilis,  fcdctiamfpccialis.-quodalias  at  .nu.ij.l*cg\at.  Br-in  l.t.dtiuetic.num.t.Cjn.  m 

difficitc  vr'derur»urcat  hmicaca  3c  ad  cetras  v.  c,  t.t.C.bt.infin.Smlicjbidnum.U.Steh  ibtd.num.tM, 

£Jeicorrmiflarias  caufasadftricta  ,  iutildicjio  MnrMnt.fMrt.M  dtft.ynum.if.Vutt tnd /i  C.ft.M*. 

cooccfla  cft.exttaeas  cognofccre pofsir.  Ncque  gi-eaque  fearcntia  iure  caoonicononobfcore 

■lacetdiftinclio,rMJ>.f»7.i.C.«Vi«r#/W.*jo7.  an  probata  viderurf«rr*ff/.2i  tirtnfin.  &  apertiu* 

•eifonafitfnbieftanecneNiuiaubidc  proroga-  pctcMfitt,o  Jcejfic.  tyfetefi.tudit-dtirg.^i  cxpli- 

tionccaufxadcaufamqoxntur  ,  confidcratio  caiut  diftinclione  quirnaftca  B*tJ  tn  d.!-  x  de  m- 

■etfooxnibiloperatur,  &  fialias  caufx  adcau-  dtcin  mddit.Jub /■.aofirmaodataooivctfitas,  «o> 

famiuitacflet  prorogatio ,  eam  ,  quodpctfona  unarantum  caufatut  non  hoc.fcd  illocafu  lede 

fubiccta  ooncft,  impedite  non  polfct.  Ezquo  prorogatiofiat.  ftrd l.t.dtiud.  tn  fin.  fc  quodj 

fonfcquitur  pauciscafibus  ptocogationem  i-  nulla  hic  inrer  ordmatium,  fcdclegarum  redd» 

ftam  dccaufaad  caufam ptocedcte  polle ,  utre-  poffitdinSscrcntixtatio.DaastquidcmarTertSav 

Ac difputat  Pnu rm.t.dtiu rif.  1 1 .».  *  9 .  N  eque  ob  lit  d let.l.  Q u  a iutifdictio inpctfona dclcgati  fic 

ftatti«.».^quamiecTiusC*/*rf»f*/lt8.iV.f.rr.  7*  limiracaadelcgante.  II.  Quiaalixperfonx  re- 

^^/r.cxplicatgI.Qji,odfc>licctiofpccic/.i8.*»  rpccludcleganonisfiotprivatx  :  qnzs  ratione* 

t. non  ptatoi  tutelatispro fideicooimiflatio,(cd  obfcutas  facis  cxplrcarius proponit  Sichmrd-  d.itc. 

mbanus  propercgrinoaditusfucrit.Nonctiam  I.Qaiadelegataiutifdir5tiofitlimitataadcettam> 

Li.C.dmiurifd.  velquia  fptcialiter  ftatutum  io  peifonam.  Atquinaatintellignperfonaslitiga- 

liacmatetiaquxiariscft  (tridli »  noodcbctcx-  cct.&  cftdclcgatiofpccialis.autpetfonam dcle- 

tcndi:TelpotiusqaiaptocoratorisFifci  iutifdi-  gati,&  iocpta ranoeft.quiaahrer fictidclcgati» 

«aiogcDefalisiBomoibuscivilib.caufis.baciln-  oon  potcft  ,  nequc  boc  ithpedit  prorogario- 

tulati  quahtatc  qao  adfifcalcs  caufaslimitata  nera  ,  licct  illeporrofubdelegare  non  pofsit» 

cft  Obitetfcilludstciogamus.ao  incaafis  roefi  fiquidcm  incgata  faculcace  delcgandi  adnc- 

impetijprotogatioinueniar  Iocum:quod  ez  ra-  gandum   ius  piotogaodr  ,  nulla  confcquca* 

tionciurisdeteodi  non  pofie  cxiftimanr  VnUt-  tia  cft.   Secandaro  rattonem    ira  ptoponic 

4uttinh.c.k.t.nuA^.&ec.4iiHr,}d.(.7.n  iz.  Scd  Sicbaidus,  Q,aia  cartcrx  pcifoox  in  rcfcii- 

ptQ> 


qmze 
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DEJUrUSDlCTIONB.  #i 

pto  delegationisnonexpreiTa:  peoitus  fooc  pri-  tetumdiftia&ioneittatteratn,io:er  indicemda- 

*atx.  Atqaio  bic  itidem  aoc  loteliiguotur  per,  tum  &  magitUatum  magis  probare  videcur  Tr. 

(boc  littgaotes  ,  St  bas  urque  piivatas  efle  eo  (fiquidem  piioiem  illam  appcliac  divioatoriatn 

rcfpc&uopotcet;  aucdclegact  ,  & inepcatacto  dif^ut.\\..tb.-jjit.f.)  ftft  Mlte^Mtti  h.e,  cummutbue 

efl,  quiadeeius  caocam  cuius  in  refcripto  mca-  ftnttunt Obrtcht.btt e.ti.Anttn.V»br.inlurtftrud. 

ciofacta,&  qutdclegatuseft,  iurifdictiooe  pto-  PMfin.de  tufl,ty  iur.  frincif, ±.i!l*t  }*Boctr  tMf.  9. 

rogaodadifpucatur,  Planecextus  iu.ii  Canou.  num.  $.  aqua  nou  vidctuialicui  D  J.  dtftincTio 

fotcatlisooo  incommodc  adcafum  delcgacxiu-  inrci  ludiccm  oidinatium  Sc  dcUgacum.G/ejfd» 

rifdicliooisfpccialisrefcrti  pofluoc  ,  ioqutbus  &Mrt.tnl\o.'n.t.numtT.4f..\.Mf.ibtik.vif.ZMfnum.\. 

termiois  ctiam  VulcciusAc  altjnegantcs  loquu-  S*lt:.tn  l.t.CnemuutnfuatMufMnum.  j.  velquoJ 

Cttt : adcoqae  noo cecte  iodiftWle  Ti.  deUgata  dclcg  inu  lecutan,  vciquodrcvocaripoflir:  li- 

iuritdicTionem  protogari  poflc  affiimat,  cuptx-  cet  tc&ius  Zufius  dc  co  ludicc  cxplicct /.  77*  d» 

fertiminoribus  noftus  lanflimc  ad  uuivetftca-  rWqucra  ultto  qui>  c  infiJcoscaufx  fuarappro- 

tem.fcd  ftcqucntiflime  ad  fpecialcs  caufasficri  bavicScelcgii.fiifitectcinfpicimusttW.io.A.  t. 

foleaot  dclcgatiooes-  Pluca,  quod  parce  oimis  dou  oppi  gu..turpcr  i.fj.deimd.  quodorappa- 

bancrem  actingir  Treut.  de  prorogattone  ooo  ictexl.fem  hocdabium  fuit,an  piopcet  ius  potc- 

adijcimus.-tcd  tliud  bicezpIi<aoduraetac,quaB-  ftacis,qux«afdcmpcrfonas  videiifacir,  iudiciu 

do  prorogacio  cum  eflcctu  facia  dicarnr,  quo  fit  oallum.-cxteroquinquin  calis  iudex  recufa- 

alicnu  \tnQ\aii*tk.ult.Ut.b.  cootra mecbodi ta.  ti poflir, & nifi patccs nlttoillum  approbent,  e 

tionem  piopoait  Tr.  cxcufarcdcbear,  uondifpocaruc:  &  .erofimagi- 

Ptr fjMtn Mlluvit»em.)Piogaioti  Minecvaboc  ftrarusfir, magis  efi  utiodiftincledebeac,  quoi 

propomt.quia  ooadciutifdiclio*ne,(cddecciri-  revereociaquadam  ancmecu  ipfum  approbafle 

torio hoc  qucTenducn  eft:idque ego pei alluvio-  vidcti  poflinc. 8c  io eo  folo  diffctentia  eft,  incer 

ttemaugerictedtdcrim.quod  eaquc  ntique  au-  iudicem  pedaneum  &magi(tratum  ,  quod  tlle 

geacagtos.  £ft  aucemcerriroiium  uotvcificasa-  miaushic  magis  fufp«£tuscft .-  cxtcroquin  illa 


piozam  l.ij9§.ftnul.JeV.  S.  ic  coofcqueocer  diftinctiorareriudicare&iusdicete.-minutYt» 
hocmodocciamiucifdicctooemeiccodio6  ab-  dccur  accutaca.tum  prr  tu.Cjitqun  \n  Jum  cau  j, 
furdeafljrmabicur.F«.4r^»nw.«/.a  Cod.dtMRuv.   tumquod  eciammagiftracut  ipliolim  poceranc 


quc.promodoagioiumquosalloviohiocauxir,  iudicaie.PUocnihilmover/.tf.BV  «rtwrr.quiaett 

hioe  mionir.tiibnra  prxltatc  probac.  £c  fi  pooa-  compromifloadeuocur arbitti,  flc  quafi  tudices 

mnsaterritorio  unins  magiftrarus  ci.s  flumen,  publicam  quoque  pcrfonam  fuftinerc  vidcncur. 

alluviooealiquid  detraftum  ,  &  agro  tcaos  flu-  Addc  xahimet.dijpui.ii.tbef.io.iit.f. 

meo  adicclum  parrem  eamad  teititorium  ciatf  Lit.  8- 

qatrraosflumcB  iunfdicTioocm  habec  percinc-  Ktmmtfuprm  iurijiMitntm  fuMm  )  Hxc  reem- 

te  >  &  fi  vcrbicaufaio  ca  dclictumcommiflum  btaooolatist>eDecooiuoguotui:quiaiDtllo  ia- 

fithutuscognicionerncfledebcre,  tectcdefcn-  ttfdiftioocmuttque  iohocplaocnullam  baber, 

detut.Nequchic,  (quxracio  BLtfiin  rub.dtrtr.  8c pcivatus eft.Scd  fie  veif  fcq./*/«' tnmin  r>cnon 

«to-)allu?iopeifemutatiuspublicum  ,  fedper  bene  cobxrcc. F.xcributcompeteociaiudicis  x- 

accideos  ternton  um  aageodo. qao  circumfcri  -  ftimatur,loco,pcrfoai*  <5c  caufis.qux  ft  ooo  fpe- 

bitur.baacquoqueextcndic.  HabcC  aliasqua:-  ctancadiurifdiclioDcm  alicuius.  pcrfonam fub- 

ftio  hxc  cum  prxccdcoti  tcactatione  oullam  ieclam  cflc  ,  autiocius  tertuotio  cffcaonfuf- 

cognattoncm.  ficic 

THBSII    VIIL  TLit.    C.  8c  D. 

Lir.    A.  Modos  foitiendifoii  itapioponit  ,  perinde 

Krf««y««JNcmfatisbeneaic.N«ttpoiTe,cam  acfiomntumead.ratioeiTet.  Atvcro  locos  do- 

ipfe  diftio&ionem,tntec petTc . &  D^rr«,nonre-  micilijcommaoisomnibusomninoactiootbur, 

ijciat.EtliCtusitt/.  to.bjait  Ktndebtre  quod  cu  quod  cx  Dd.ctiam  ccadit  Ctltr.dfreceff.txetut-  p. 

pofleargarncnrocft,itaatooodicatiatnolli:er:  t.e.i.m.  xj.icliqai  fpectalcs  &  propnj  fuoc  :  Sc 

nifi  forre  hicaliqaidadditum  ptri  nn.  c.m quu  quod  in  fpecielocumcoatractusatttocc,  tribuic 

infum  caufa.  plus etcotm  videtur  operan  vetbu.  iliefoiumtfiqdisibireperraror.Cfft/tfrr.^r.fMa/l1. 

ttV*rrr,f«/««ffiabimpcutoic,quamalCto.Cx-  iofn.yVttltjnJ.t.b.t.C«UrjLpreteffextfM^.x*J, 
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*•  OI5PUTATIO  III. 

•  iAf.Sieb.inl.t.C.deiurifd  num.io.trg-im  l.  2-i-  ^ojtntrx  Ci.'^  ry  Cyn  ry  t»rt  Sieb.inH,  /,'qat 

4.l.\).inpr.&*r.i  &  l.+i-Je  utdit.t.t  i.ctnttahtn-  dictu.n-ccxtum ad  vagabuodumrclrringunt.aut 

*«  dtfer.comp.tn6.tK  amplius  hoctra  fi  puretoita  io  loco  u»t  repenrut  teus,  domicthum  quoque 

fir  obli^arto.  ur  ex  Dd 'nctat .  W 'urmftr  Itb.xttt  6.  habcrc  prrluppoounr,  quars  opmton;m  c q  : ■  i  - 

4lftrv.1t &*9-  Pfrro  circa  'o.um  domtciltj.  &  tur&  communem  tcftatur  £  tUc.tnd.l.  t.n  \.  Ve- 

illud  ooraodum,  non  tamen  tofpsritcinpus  mo-  ium  ca  cotnmoniterror  cft  ||  explicario  dia  virn 

vendr  a ctioais.quod  imlc  put n  Dtnti.  n.ttm.  iofexr  textui, cuias  aoo  oblrutahrc r  um.  quod 

si  fedcmmconttactus.nr/ t-C-A.t.  quodcutn  reoscnmioum  quampfimum  iuppltcio  fuu.ja 

itatimexcontraftuoatafit  aftio  ,  Si  tempotc  ceip.  mtereft. 

contractuscreditotiiusqurfiuim  in  locodctm-       Adltuncipjum  imdictm  rtmitti  dtbtrt.)  Ly  .f  .ult, 

,<ih|ConTcniendidcbitorrm  ,  omquoforfea-  dtmtcufnt.  tx  ratitmbu*  l.  a8.  J.  ir,  dt  petn.&aUus 

liasnonconrraxriTcr.tustta  qiirlttiMn  adimi  cre-  rtintu  i  DtntB  17 .timji.Ctvarr  prnS.auaJl.  n. 

ditoti  noo  debct  .£r  ma'cd  /•  1 .  dc  loco  coorra-  »«•».;.  In  uoivetium  autem  rcmilhones  iftr  ce- 

&usexpticarur ,  maleti  Cyn.  Sahe-  ry  Stclt.tntm  cetfiratitiunt  ex  iutccivilt.d.  K.  134. tt  ubicua- 

L  ad  cafamquoquisiotoco  domici'1)  cootta-  qucfupremu*  pnnccps  omnibos  magtJlratibus 

atit.rclttingitut .-quiaitaconvcoifctut  cx  cflptte  hanc legem  dicir:  crterequio  boneltitis  fuat, 

conctactus.  non  domi^ilij  dc  q<ir>  ibi  difcrtc  a-  8t  urbanitans  Thtffaur.dtcij.fO  nutn.}.  pcilptcua 

gitut  t  Sc  locus  contridus  ttibu t  forum.t  rtam^  rariooc.quod  par  10  parcm  oou babet  imptrmnv, 


ii  quis  nuoquam  tbi  habncnt  don.icilium  fct  ra- 
xncn  hacin  tc,  an  cx  fimpltci  arbitno,  an  ex  alta 
caufa  lupcrveotcute  runtatio  don.iiihj  5i  foti 
,ronti£etit,furcchtdiittoguendurn*r/  t.ptn.h.t. 
7-  dtiudtc. 

\.tt.  E. 

Air  innio.ei  qaod de loco cont ractui  dixerat, 


&  mjg/t  auout  ajtcrius  pnncipit  nullaeiufuio. 
dt  nceellirat  tmponi  po-ci}  :  quo  percinet  ,rj>  de 
coluetudoicoofieri  rcmiifiooet  multis  authori- 
tarib-.it  probant'.C/4r  j.fin.  juaflj t.n .10. Ctvarr^ 
tl.tjutjl.  1/  ««.«o.quam  coufuccudinem  matc  ac- 
ccpiilc  videturFafaViJt^  ctntr-  *}.  quaficxca  dc- 
licta  manneot  impuo  ix  :  fiquidem  cirra  remid 


cogfucicquocj  fcriptum  cft  mttxigtrt  «}.d*iud.  fionemaliut  magtihatus  tcum  puntti  poxdt  Sc 
&tnciu»«iplicatione  Dd.  inptunmoc  cnorrc  dcbec  Plaae fi eapeilboa fi:, m  quem  magiltra- 
ctTc  lapfos.  Vctum  crtotcs  ilti  r.uiquam  apparcr*  tui  nulla  lunfdtcl.o.  vcrbicaufa  deiicut,  cx  otri- 
oequc obfcurum quia  aliquid  fpccialeia  d-l  6t.  cio  feccrit.  fi  cum  ali*  mittat :  quod  ettam  extra. 
0r*-irtur,  qaar  crtaroDtfwff.ientcuriaeit.ty.fffWw.  huoc  cafum  oon  dirriculcerji  fc  lmpecrari  patte- 
14.  &:  tpcriatc  illud  citra  fllatn  abfurdiratcm  tta   tur,  cutn  rcmcdiolirerarum  rcverfatium  ,  qua- 

ram  mcminitTr.  10  f.  huiutlit.  oullum  tpli  fiac 
ptriudioium.fcl..  fpublicr  cxiam  diveifr  cotn- 
mum  quodam  vtnculo  cootineanrar.  Qaibjlt  ic 
ptolixar  D  J.difpaiationcs,&  a  Tr.  allrgarx  dtf- 
lcntionct,  non  magno  ocgocio  expcdiun;ui.  £x 
qu*fubijcir»»n#ry. ^  >i  dt/ltnfutndo.crc. aoo  tara 
concilianones quam  limirattones funt.:  quaturn 


Cxptical  Baitolus  ,  uchociplumacTumtnrctii' 
gnur ,  urrtigarur  dostu  locodominlij  mariti, 
pctmdc  ac  ti  tbi  contraftum  fu:flcr.  Et  fancnihil 
clt  cx  quo  ColKgatur,  tn  loco  dotHic tlij  dotem 
Aatjm  :  quintcli  pioponas  exrra  cum  lomm, 
non  initriimcnruw  (aUcmconfcriprum  ,  (cde- 
ita.n  tcipfattaditamdorem,  can.  ab  uxorc  in  <  o 


loco  ubi  martius  domicilium  habrt  exigrn  i.im    dur,  tt  ctr ,  ft dtiiHnmfit irvt & fi  nen pttntur  rt- 

mijjto.quad  notao:  !>'.•'  S*l.  ty  nlif  tnj.  t<C  ubtds 
crrm  tcitiaautctn  ta  ii  ficivtlutr mguur  :  quia  a- 


•cfle  dcfcndam  :  quippe  et  fini  dos  daiui  ,  cV  h  ic 
ptopotito.  ut  perpciuoapud  matiiiHn  manr.it.  1. 
jdtr.tr.  d*t  ut  pioiude  fotuto  poilmodum  in*cti- 
momoaclio ad  repctcndam  natci  vidcatur.  A- 
iii  quifiioclt  ,  inquoloco  maitcus  dnccm  libi 
piBinilLm  cxigercdebeat.  dcquai»d./.  4c.nc» 
riadarur.  LlT.  'F. 

/nyv#»^crf«»/«r.)Hicfpeci4li$caufarum  cri- 
mioaiiarn  locuc,  quod  dclicti  commiflio  vcrbo 
;gencrati  obtiparicnis  rcntincri  potclf.  Echauc 
^en;cntiam  t  ct:  dctVndit  Tr.pefi  Cutmt.  «Utg. 
JJtndU.tjsotum^  6 . VjtU  in  l.i  C.**t dt itunm. -tut. 


ctio  ctvtlit  uoi  la-io  competens,  ncquejus  accu- 
iandi  a!i)s,  ncquc  tus  ioquireodt  magiilratuiao* 
fcitc  potcit:  coquc  tudex  citiltter  qu  •:  m  hoc 
cafuteKmcondemnaie.  fed  nthtl  otmnus  Ciiitt 
pctjntuudici  icmuicic  debcr, 

Auautera  tcmiilioai locutctit iudicio  rrpcoC 
AhSrmariva  vecioc  cQ  concra  Ttub  ?.tontrav  ii. 
&  coovcuicmenri  Dd.  annnd.l  i.C.uit  trtmin. 
ubitudicij  crpiifir  moocio,  prrfuppouunt  ooq 
faaamfudlc  tcmUliouit  peutionem.  Kcque 

oblUt^ 
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tth  \r..tlt  iud.  v -1  qain  petti ioet  id  paitcsqui  pofleintel'  ^crcinu».  Neque  obftatquoclelufb-. 
amplius  dcclioarc  fotum  dc  alio  tc  votarc  oon  tia  vidcti  poflit  fcutcniiadc  rcftitueuda  rc  alib* 
pofiuucveJ  potiusquia  io  criminaltbus  ius  rc*  fita.-  v«.lquiaiudiccs  mutuatn  invicem  opet  air* 
mirEonura  (pcciakiatioae  fc  fpeciali  mrc  in-  pcxftatc  decct  k  opottct,  vcl  potius,  quia  bxc 
Ctoductum  efr.Quid  fi  feoteatia  iara  lata  fit  >  Et  extiaordrnaria lUtis  rationc  vta  eft  ,  ut  cootta 
adhuc  rcmifEoni  locum  effe  ceofet  Dentll.  n.    icum  oon  refticucotcm  iurctur  10  litem  ,  nou. 

iom.i6.<yvtditHT prtbmtTtffmm tktijf.^o.num. 4.  autem  illc  regulatitet  adrcm  rcftitucoeUm  prx- 
conrra  (cateatiam  Sm!,(.,nd  L  1.  C.  uh  dt  oimtn.  <ifc  condcmoetut.  Poito  mos  i!fe  viodicaodf 
T*:kiny.t»ntrtv. 11  ec  aliorum  <bi  allegatotum,    atitmque  io  re  pixfcoti,  aotiquiflimo  iure  obti- 

Vtdt  ttimm  Ctvmt  r  frmil.tj.l  1  num.6  □  j,  10  Jtiim-    OU  t,  coquc  000  piobo,  quod  a  Vnlttitilit.  I.  C. 

«juepartcm  rationem  &  authores  addticit.  »£//»  rt»>aclio  mu  n.iftucrt  fetrur/.j8.  dtiud.id 

F mettndum non tjft fi dilmmutns  tnputtmr  inltci,  quam  uctius  dicitui  vcl ,  quod  ibi  vetbum  de- 
C»  '-'  1  lmo  tanro  m.igis  facicnda  ccic  rcrniflio ,  fi  beie  non  impottctpixctfm  oecefluaccm  ,  vCk 
iudea  qui  rcumcompreheodit de  cticnioe  ooo  quod  (pcciale  Cr  in  rc  legata  ,  quod  fatis  fit ,  (t 
poflitcogoofcere  ,  4t  cui  aliasfioifucrit  eaca-  hxics.aquoillaobligationoocoFpii.iocaloco- 
ptura?  SedforteTr.  dicerevoluirderco  intali   nbi  icseftc  fr.tat  folutioncra  .  dcquaetiamK 

locoialcemteperto.uchic  vidclicet  eapt  6c  re-  tpfapt;rftatiooeptxcipucro/.j8.  traclari  vidc- 

r-   ti  a  iudice  ioccmpetenceooa  poflit.quomo-  tut.idquemovct  Hoitom.ut  i-cbftrv.-j.iaiox.\xam 
do  etiam  hxclcnteotiapropooitur  k  Fmebtn.  9.    vcibi.f«/<>  (ubUatucict,  ftlvu 
tontrov.  xi.  Verum  Tr.  parum  hic  roctiiot  fuifle 

vtdceuteiusquodiuifiolit.dcfcodit  eonrtaDd..  Ltt.  H. 

cxfololoco,io  quoquisceperirur,  qucmin  crt- 

aninalibusfortiiiforuni.  fittamco  ctiamftante       Rtuhntcmufm-)  Non  vidctut  tsufm,  fpeciali» 

comtnuoi  fentcntia.quod  ludcx  ifte  compctet,s  ftatucaJus  modus fotticodi  fon.ocqae  dubiuu» 

nolifit,  tameoproptet  publicam  i:til>taccm  ius  eft  qui  fempcriocunat  locus  aliqu  t  cs  aotc  c- 

capicodiot  leimittcodici  concedendum  cllc  no  numcratit,  Sc  ludjcem  ratione  caulx  cbmpccca- 

dabitaverim  :  &quodaddu  Trcur.  dc  iudice  tcmcflc,  fcmpcr  prarfupponcndum  cft. 
fub  di  vcrfo  priocipe  non  ad  hun«  propiie  cafum, 

fedad  comrouncius  remiflaooum  pcrcioet.  THESIS  IX. 

Lit-  G. 

Circa  a&iooem  qux  fupcr  ptoprietate  ve!      Quxftiohic  propofiraotnuicrcbarur  th  fee- 

poiTcflionc  movctur,tiet  fuut  (cnccutix.  I  C«-  cialcm,  &  ttibus  vcibis  th.prxvcd.  fub  lit  F.  hoc 

nuinl.Hn.ubidtk*Tia\citn\n\ocoie\{,t*movc-  adjci potctat  ,  quodahas  paiurn dubttat:oai$i 

si  nonpoilc,  oifi  ibi  tcusquoqueiovcniator.  II.  hai-ct,  cumhicccflenrtatiooct  faciendJtrcmif- 

a  Trcur.  omilfa  in  aircro eitrcmo  ,  io  loco  rei  fiooit.  dc  quibus th.pratc. 
fitatprxcifeeammovcodjmcfTcquxeft  DontQ.       Hte obftmt  tptoi rndtr .)  Nul!ius  momeo:*t  hxc 

i7.c«rj:i»n7.quojconfcq»icns  vidcturfeotcotix.  obutftioclf.exqtu  aJiemiflioucm  faciendan* 

Aut.Y*br.\o  tgmtft.p  nou  tam  pi :looant  &  pof-  oihtl  coacluditux.  Svd«St  malc  hov  fimplrcitcc 

fcfloremquamipfa-riremhic  convcniri  iotcHi-  proponitur,  quod  coatiaratioocmiuiis^KOT. 

gr,cuitamco  aflcrtioot  parunt  convenieorcr/at  l.x.C.h.  t.  fingulati  tantum  cafu  obtinct.  Cui 

fin.  d.e*p.c\cl\ loocm  pcrmittit  pctttort  ,  anin  confcqucntct  iciuna  dtfferentixtatio  cii  intet 

Jocodomicihj  ,  ao  tei  litar  expcrni  n.alit,  qu*  adoretn  &  rcum  ,  cum  ordinano  iurc  huiut- 

tcrtiaeftmedta  ,  cadcmquecommuotsoc  vera  fotumaclotlcqui  compcllatur.  Et  tameo  latio* 

icoteotia,  pio  qua  facit,  tumquod  Jomicilium  illa io  reo  quoquc, qui  exccptiooem  fuaxnpto- 

commumscft omnium  adtooum  inftitoeoda-  barcieoetur.nooraioinvemt  locum  Illad  ve» 

xumlocus:  tum  tcxrus  (adqtiemfrigidcoc  coo-  t«  iocooc.nnedicuar,aflotiprxcipi  ootw  pro- 

tottctefpoudct  Don.)  tn  l.uit.C  ubt  in  rtm  a-fto,  baodi  :  ficut  &  illud  oon  probandum,  quoc  fo— 

cura  ptxfcnim  ioiunuei  in  dubiofigoificct  lo-  lumacloriscxplicatdelocoiooiraclus  ,  c*m> 

cura  domiciiij.  eoquc  m  d.l.ult.  rci  qnoquc  firx  hoc foturo  fit  rci  poiius,io  quo  regularuer  coo- 

cne*nineruot  Imper.  ut  ibi  quoque  tanq(tam  to  tia  cum  ibi  repcttum,  &  omuimodo  eo  ofquCf.  / 

fecOfiopcio&fjc/cciaii  adigacm  eam  movcii  uwabonaimiflio fiat.piecedi  poteft. 

THEiiS" 
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f4  DISPUTATiO  III. 

T  H  E  S I  $    X.  erocatio  fieri  potTet. 

Lit.   A.  THESIS  XI. 

Xtn*nei0rtn»n}cjfe,}  D ux  fcilicet  huius  ptivi-  Nonfatisbeue  dicitut  iutifdi&io  produecr« 

legijpartetcum  ftnCiUtneexttaforum  fuum  cx-  iftasa&iones  ,  quxnonnifipcrcxtcolionem  5c 

crahaorur,0c  at ipfae atios  exttakerc  poirtnt.huic  interprctatioaem  hucaccom  modan tur :  Et  qut- 

patti  renuutiati  pofie  aondubitaveiimiquod  ita  dem  noo imptobabilitct  ad  cationcot  lons  coo- 

urancur  iurc  cotr.rr.uni.  Ratioduplcx  Ti.quod  fuetudtnarii  6c  iaillis  perf»ais,  qux  iurifdictio- 

renuntiariomtfcricotdiasadverfetut  boais  mo-  ocm  quafi  patrimooialcm  habcnt :  extcroquin 

ribus,  &  quodravoriiudicis  fiue  eius  confeofu  ex  ratiooeiuuseius,  quo  lutifdiclionis  cxctci- 

fieri nequeat.duplici de «aufa  ouliacft;  6c  pofte-  tium magis habcot  magtftratus, actiooibus  itl t« 

riorquidem  ,  ubinullumintcrclfc  iudictsver-  Jocuooo tclioqui  vetiuscft  ,  inquibus  tctn.ioi* 

fatur, falfa  videtut, &  magisillud.quod proam-  loqui iidcaimVaM4.2.f.f!. Ctt.m  U^.d./tr  Jttt, 

pltarioneait.  lincconienluiudicis  ptotogatio*  THESlS  XII. 

ocmuetiuon  pofle  t  ia  pttott  fallacia  homoni-  Lit.  A. 

mixeommittitut  :  quiaetiamcefljntciUn  ptt-  Ntn  tu*mm*nd»ntu.)  Abutirurifta  voccpro 

vilrgionoo  ob  id  miferacio  8c  roilcrKw-Jia  iftis  eo  quiiure  principis  magtfttacum  conftitutr,a- 

perlonisdcDcgatur.quam  aliasante  conftttutio-  deoque  de  otdioatta  fire  propria  lutiidtcltooe 

nemiUatnoovam  ijs  dcoceatur  fu  lfc  tidicule  loquitur. 

fuetirdicendum.Deftudioio  proragaotc  th.7.  Lit.  B. 

lir. D.  a&um  eft.  fftnutendt >.] \  \a  f<  >lo  noo  ufuhoc  verum  r  ou 

ttr.    E.  videtur  ,  fed  fiexaltcraparrcacccdat  prxfcti- 

etuiiMMttmftindicmm- )  Rario  fubiceta  nn-  ptio,  quocaiumagis  ad  modos  acqutrcndt  pet- 

fum  conventr  prinripi  abfoluroj  idcoque  ad  ra-  tinec 

rionemftatusnoftiiGetmaoici ,  cmfamcoram  Htiltginti/untrtvifftmi^  Intcllige  non  finirf 

ptincipealiquococptam,  adimpcrarorem  evo-  ipfoiure  ,  fed  negligenrem  a  fupcriorepiivari: 

caripotfenonconceilcrim.Quinimocumptin-  iotellige  eriammagiitratum  fimpliccm,  noo  cC 

ctpes  Gcrmantx  Regum  6t  Imprratorum  vices  quiiurifdirxionemhabctcumterritorio  petpe- 

in  territotip'uo  fungantut,  fitiipltciter  nonad-  tuamtquibus  tetminispofirisBtldusprodiA-al- 

mtferim  ,  fcd  |'iivtlegiumiftud  ita  hicaccom-  lcgatus miotme  coottadicit.  Et  tameo  de  illis 

modavcrim.ucpcifonxillxa  iudictbusinferio-  vtx  videturloqui  Tr.quodin  magiftratu  ftmpli- 

ribus,8c  fimphcibus  magiftratibus  ,  adaulam  ci  nnUaratioiit  dubitandi  ,  fednic  liberum  ias 

principis,  id'eft,ducii,coroitii,&c  attospoffiot  rerocandi  pii«cepshabeat  :  itaque  hic  jmgis 

evor.tie.ipfiaurern  cvocattoon  pofliot,  contra  Tr.  ftatuo. 

EthmtM  t*r>uVMia&0rum  Jloijs  qttxfcquun-  ?rrv«/>vf.;Rationem  h^betexpeditam^quod 

rut  bxrnctaii  poJluut.  I.  Quod  tus  iftud  cvo-  prxfcriptto  cx  una  pjttc  iufctt  amiflioncrr.  cx 

can  livcl  non  ,  falva  maieftate &  lupetiontatc  alcei»      noo  nifi  iofupetioti  &  iofcriori  :u  if- 

pttocipis»pofIit communicari:  acque  mious  de  dic~tiocuciiulatircconcuriercpotcfi,£x  quo  vi- 

lcgaJibus  eft,  iusfuprcmxapcllationis  ,  quod  dctipoffir»  coutraImpcr.iutifdi#ioBem  teve- 

ramenioferiori  a  ptiocipc conccdi  poteft.Et  c6-  ta.id  cft.privativc,  bod  prxfcribi,  quia  bic  ooo 

fcquenter.il. Qurd  prtvilegium  iftud  noclitde  itireaiagtftratus,  aut  eooceffionis,fediutcquo- 

eflcotuli conftiiutiooept  incipis  Ilf.Qund  pro-  dai  •  anaicftaris uoiyerfalcm  io  toto  impcrio  ba- 

ponitadftatumimperij  noftri  minimc  vctum  bct  tuuldicliooero.  Attamen  cum  Impcrator 

vidcri,  /jcextcrrisvafaltorumitaiaveftitotum,  concurrcoteru  iurifdicxiooem.  V.C.cutnpvrn- 

iit  iuriTdiCtioaalia  &  alia  fupctioritatis  lafignta  cipibu»,  oon  habcat.bosetiam  cootraittum  ptt- 

ptoprio&pcrpctuoiureteoeat,iuscvoeandiim  vativciutifdidioncm  &  impcrium,  fcdfott  lltt 

peratorifpracfertimtn  cafucarpti  iodicij,  Boofit  difTicit.uspr^Icnbercrccle  defcodetuccottaTr. 

c6ccdendum:quaodoquidem  conflat  cum ctuf-  Ktftmominaiim. )  Exceptio  hxcnulla cft, quia 

modi  vafallis concurrentem  inriiJniticr.f  impe-  oon  dc  rcgula.quar  rtactat  de  ptarfctiptione. 

aaroiiBoocflc IVjnfubtilitet tatioiicm  duciab  Vtl  «hytu  txitnt.  )  Secunda  hxc  cxccptio 

incommuoicabiliracc  :  q-.tiaita  dtceretut  com-  aut  arcipttur  dc  paticotia  co&fcofu  dcciatata, 

xouoieari,ti»dra(altum  aliqucm,  cxatitsloci»  6c  cadcm  cut  cum  priori  ;  (  «i  tatncu  impc- 

rasoci 
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raeoriqat  pcrfertim  fur!ragiiseligitur,iu  pr«-  eontiadicai  S*Ue.&  Sieh.inh.C.hj.n.c  tc  par- 
iudicium Imperij  quofvis  eiimere  prolibitu,  r  iurr..qui  dcclaratut  vcl  verbis  vel  faclo.ci  qno 
fatnoaeft(autde.tacira,6c deftruir  priusiUud,   prorogarioiurifdictioadeundojhoe  ufque  ad 

Jiuonegavitconcraijnperatofemprxfcribt  pef-  iitcmcooreftatamprocedeodo-  Hludprobator 
e:fiquidemomntspr*fcriptioprarfumptaha-   etVulttttint  \.C  hj.uumer.t\t.  &*lustbiMatg*- 
betparienttameius  contra  quem  prxfciibicur.   tu.P*uermtiJi.i.dtIurtfdife.i\.&/irmMturf>trl.  tg. 

t^ut*  imfertummerum  htdu,&ct\\c  notandu  &l.\i-h.t.t.-j .  diwdie.  ubi  fimplicitcrfumen- 
I.mmusreaehoc  reftringi  ad imperium me-  ttoaditioois.qux  citra  violationem  dc  litisco- 
cara,cum  ex  ratiooc  Reip.  Romaax  nec  iurif-  tcft,explicari  non  potcft.  Ncque  vcto  pixtor, 
diftiofimplcxprxfcribipotaerit  II.Ratio  illa,  poftquam  parces  fuasinterponcrc  cccpit.cludi, 
quodoihilaliuducquamiurifdictiocrimiaalis,  autdcfultonaillavariatio&lcvitas  pioiogao- 
aou  concludir,quia ur maximc merum impcri-  ris.ferri debet.-facir  quod  fi  alicer  ftarucrcmiis, 
um  fic  Jc dtcacur.ad ratioocm ftarusooftri,vcr-  cxprcfTa  prorogatioa tacita nihil di/fcrrct.  Er- 
blcaufaa-ducibuscomitibuspocerit  prxfcribi-  ratigiturTr.dum.hoclocoiuspccnircBdipcr- 
iicutex  adverfo,cttarnft  mcFum  imperiom  in  nuccicufqucadlicemconteftacam, licetDd.au- 
▼ecen  Rcpubl.Romaoaiurc  magiftrarus  com-  coresfcquatur  B*ld  inl  yinfin.&ml  it.infr.h.t. 
peciifle  proponas.non  tancomagis^rxfcriptio-  &tn  l.t.de  iudtc  num  i  SMlie.m  l.ptn  C  dtfjul  n. f. 
ai.locusruent.quod  tameo nonRomana?  pro-  Cyiuinl \.C.h.tn.§  Zaftnl.is.h t  num.4.Cut,ih.tr' 
prium.fedcommuneomoi  Reip.  eft,  in  qua  7.*i^jv-.cumquccommuncmcfle  mcclltctum 
priaceps  unusplcnam.reliqui  omoes  tempo-  mJ l.tn  »\t  l*f.tbid  tnfr.V\  c  quafcntcntia  alTcrtur 
ralcra,&  a  ptincipeabfolute  dcpeodeacemha-  I  quod  rc  inccgta  liccat  pcrnitcre,  &  crgo  ufq. 
bcntpoteftacem.  ad  litemcontcftaram  arg./.a j.deiudie.  U.ttxttu 

LtT.  C.  ecfeqq.  tnl.ti.'.<  folut.  m*tnm.abi  traditur  coofcnfam 

Quod  Iit  C-deafpcritateproponicur,eamre-  filixnon  prxiudicarc.mfi  ccmporelitis  conte- 
cclimuatioBcmdeitdecac,quxadicc*taeftadL.  H nx  jncerpoluum.l II, Ttxtuim  1.4  c  ht.  quod 
B.iopr.Lic.D.parum  apredicicurfiairi iunfdi-  exccpuoincompctentixlitedcmum  contcfta- 
criolitcfioica.-quiaoonhxcvelillalis.fcdia  u-  ra excludatur.  IV.QuodfoIaaditionoo  videa- 
aiverfumcontroverfa  ncgotia  obieclum  faot  turfundarc  iurifdidioncm  ludicis  .  urcontra 
iurifdidionis. £t  extacioneiurisiudicis  peda-  non  parcntcmranquam  contumacem  proccdc- 
aei,quioullam  habcnt  iurifdtctionem  cogoof-  re  posfu.Rcfp.I.qnod  ad  hunccfft  ctumrem  fc- 
ceodtius,fioicaliceexpirat:quodtamcoad  de-  cundum  textus  mrispoft  aditioncm  amplius 
legatumYpecialemqoodammodo  accommoda-  integram  non  cflc,&  cum  aliquafint.  qux  Ims 
ripoteft.  Parumetiamconcinne  lir.  E.iurifdi-  cotuelUtionc  non  indigcnc.vclucqux  decreco 
&iofiniridicituriccufatione:quaderc,er  aniu-  prxtonscxpcdiuntur  ,  nccj-osfu  fcmper  litis 
dcxrecuDtriposfit.agituriofr  difpuiat.ia  th.»i;  contcflatiorcquiri:  &  Ittiscontcftationon  cft 
Jc  dequaefttooc  lic.f  difputat  th  ght  E.  aclus ludtcis  &:  pai  tis  ut  pcr  curr.  dcmum  dcbe- 

Lit.  G.  atdiciagnitusiiidtr^jpnicioaurcmiDdicisin- 
Htvte*tcm*nd*tt  ]  Hocgeaeraliter  accipio,  juck  r™rogationcm;  fcd  artuspattium  intcr 
otetiaml.ccat  poftl.temcooteftatam.quia  ipfi  fc.perquamioduciturquxdam  novano,  &  fa- 
roandaotiresouoqoam"cTetlaitefreiotegia.nec  coltas  fac,cnd'  ea.qux  antca  ficn  raseiat,  vctbi 
quicqoamhabcntatMcnandataiius,  aur  partcs  caula,ofFcrrc«r  purgaicmoram  &c.:xc!uduur. 
qu©dlpxa*endaot.-camqucfentcntiamprocerra  Aaaltcium  WOiialiad  habct  qtiod  rrlpoi-.dcar 
tradunt.Jj/.«a/.  t.%.muimmd*t*m.dtoffittiut.Z*f  VuU  d  ';«•»«"»■ 1  f  4-quam  id  -ta  cxprcflc  fl  jta- 
in  /.f.A.».»«.I7.  &  crroresconvincuntB««M«w  ,um  tflc  Scd  i)Cim'u  argomeotam  concludcre 
hiec*f.6.num.s\.  dcbcat.poncnd.im  cflc.quod  filta  ant;  a  r onico- 

j,  fcritin  lurc  uc  rcfta compatacio  fit cum  aditio- 

*  nc:vclpotius  rdpondrboa  divcrfis  mhil  con- 

Maleioitio  dicicor,  prorogatam  iurifdictio-  cludi.ncquc  fi  utfiliaamittat  acliontm  qux  ipfi 
aen»fiHiri  panitentiaquiacum  ante  adicion€  cum  patrc  communiscft  opuseft  ,  Iitcm  cfle 
nulla  fic  prorogacio,  iil.h.t.  noo  cntis  nulljt  conttltatam  :  crgottiamnrccliana  critlitis 
poffunt  efle  qualicaces.  Porroin  prorogatione  conttflano  ut  pioiogatoiud.cisfacladicanu: 
opuscftcoafcafu&mdicis,  idcft,  uthicnoa  &  ratiodccifiooisin  d       non  obfcuia  hxc 

I  cft, 
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cft^quodperconfcnfumfilixfirquardamaclio  bitfcntcntix  Jufiin.»W./^f«  rcpugnarll.  D*j- 

nisccsfio,cl£  juscesfionarij  non  firimtui  u;  loii-  ne!li-?.comnto  Pxurm  t.dtiunj  i  r.n.  id,  folatn 

usperfon.i.quomiiiuscedcn-.pr  i  vcrterc  posfir,  ftipulattonem  vcl  paclum  in  co  nincnti  adjc- 

nili  perlics  conti.fr  itionem  /.  t.  C  denov.tr. on-  clum  fufficcrc  ut  iudici» ctiam  oon  fui  umfdi- 

quom  jm  cofacloqu  ili  contralmur,&  qu.eJjtn  clio  proiog.itur.quia  non  magis  ftipulac-io  qu£ 

jic  novatio  quar  ad  prongation<m  nullo  inoio  p  tdrum  nudum  iurifdiclionemfundjrc  potcft. 


accommodiri  pofTunt-Terttum  ccmovctur  pcr 
diftinctioaeiTi  intci  prorogacioium  exprcfljm 
&  tacitam  .jUiita  ratio  idco  nulU  rft  ,  quod 
pn>roc*ndi  faculrjj  lege  rccepra  &  firmacj  cU  • 
&  alias.  nec  litcm  quidcm  conccftacjm  cllc  fuf- 
fcccritiUt  porio  proccdi.fcotcntia  fcrri  Sc.  exc- 
cjttoni  mandari  poslit.ck  haud  dubtc  proro°a- 
iioni  io  magiftrat:bus  qui  fub  unoprinctpe  funt 
Don fub plane divetfis.locuscft,  quod reitc ne- 
tn  SMlic.ml.i.C  l)  t  nu.f  Hxc  dc  prorogationc 
exprcila  Tacirara  non  fieri  per  cautioncm  ptx- 
llitam  dc  ludicio  filtcndo.norat  Zaf.in  IftpupiU- 
itf  iJ.dt  bcut  ittrbotit.tt  tu.iic  numtr  $  .poftBart.  tn 


III  CorMf.^.miff.j.L^v  i  nudamctiam  pjdtionem 
futhcere  cxiflimar,c«/.i i.h.t  dc  dificnfu  uttiuf- 
quc  litiganrium  abfurde  explicat.Er  rcctc  Dd. 
pjtfhimnudumefficacixnuUms  ,  fedvcftitum 
j  I  hjciv.  ,  ad  intcrciTe  proficerc  fratuuut- 
Bart.ind.i.tS.num,^  SMi.tr. I pen.C-depac7.num.  j. 
Iafindl.\&.col.f.Zaf.tbid.nu.7.io.(jpn.  ubi hoc 
communircr  Dd.ccucrc  affiimat  ,  quosctiam 
fcquitur  l'u>t.tni  t.C.h  r.wwiw. '4  4.IV  Trtttt.  hie 
lit.l  |ur amento  intetpofitolccum  non  cllc  poc- 
nitentia  tlicct  prxter  allcgatos,  Locctiam  ad- 
ftcuat /«/0»/»  K.ittmfiqHts  li.  Infl d.acfton  ».1  yry 
lnttt;tinl.i%.h.t  col  i.ty fe* .  eaniquc  opioionem 


l  qnt;i.tm.<j  7  nsji»>.dtreiudu  Marant  pnr.4  dijlintl  fcquitur  &  communcm  teftacur  Z*/  itid.  num. 

M.nurner.yTerrar.informndiclin  iud.  verbo,  nec  ip  Etcnim  prorogatis  fit  pcradirioncm,  quam 

(Hifftvi  iicismpr  fcd  ramca  cam  ficri  per  oppofi-  non  potcft  opcrari  juramcntum  ,  neque  hoc 

tioncm  cxccpnonum  dilatorijrum  Bart.  in  l  1*.  maqtsquam  (ripulatio  incompctcntis  judicis 

i.r-«  j  laftbtJ  d  colum  6  fyZaf.nn.xy.SMl.tn  /.  1.  iuu'dictiooem  fundare  potcft:& rcquiritur  hic 

C.h  t.n.  ♦•CT  Sitbtttd  ibid.n.7.A  -  quoeciam  tnfra  aclusaliquisiDtcc  mdiccm  &  parcem.qui  iura- 

dtfp.t-L.th.iQ  iit-C.t?  D  $cd  vciiuscft  licis  contc-  mcntofuppleri  non  poteft.  Eoquchanc  feotcn- 

ftationcm  icqttm  pcrtcxtum  cxprcilumrn/  4.  tiam  iurc  quoque  Canor    dixerimcfTr  vcram, 


licet  hoc  ptopter  periuiium  Ecclcfiaftica  pce- 
na  imponi  posfit.  Decique  fvquirur  ,  dccyc- 
r  hi  cilefcntcnriam corum, qui  rcnuntiationc 
rcxiiircn.ii  faeultatem  exiftimanc  cxcludi,  qux 
fcnrcntiaeft  Zaf  tn  l.xt.h.t.  num.  |i.  pofllafc». 
tbtdcoi  +. 


DE 


C  i  t  pci  qucm  hoc  icctc  defcndit  Pautrmtifl. 
i  ,.c.ai.  n  i-»  Ex  hiscfficirur.incafu  protogatio 
nisiacitc  lo.tim  cflfc  pccnircntia:  ufquc  ad  litcm 
conteftatam.in  ca'u  cxprcilx.ufquc  ad  aduio- 
rcm^fr  /  1 1  ht.  Cuius  rci  foltda  &  ccrta  rario 
«fr.quoi  nuda  conventin partium:  non  pocclt 
fund«rciuri(di<ftioncm  iudicis.in  perfonam  a- 
liasoon  fubjctftam^adeoquc  fccuseft  in  iudicc, 
quialiascompercDspriTilcgio  faltcm  quodam 
potcrat  dcclinari,quod  cxccptio puvilcgij  eli- 
■darur  rcplicationc  paftcqux  cxpedita  ratiocft 
cOnc:Itandt  / 18  h.t.cum  l.penui  C.depafl.  tradita 
etiam  m  Ghff  <*•  tnrtol inl  Ij  n.x.h.t.lnf  ib  tripr  ry- 
eol.7  7,tfilii  tum.w  Sal.tnl  pt»  C.dtpaH.  num. 
i.Vult  11  i.  1  C  h  t.n  149.  Ncquc  movct,  quod 
Jofli.i  inal  ptn  aliquid  novi  COnftitUlflc  vulc- 
a:ur  quiaforrasfis  vcium  cic.antc  ipfum  ncquc 
in  fpecic ibi  piopoiitam pactam iftas  vircs ha- 
5ut(Ic,quod  icnuntiaie  privilcgioiure  publi- 
coconcfifo,  5c  quali   iu  Jfdi<frioncm  funlare 
rcTmino*.  obiccli  padlo  um  ctccdcrc  vulcjcur 
bx  his  kj  dcdudl-s  lcq  ntui  f.ham  cllc  fcnrcn- 

tum  \.<)n  tnl.t.C.  h.t  ».<  quiin  alul.fcn.  C.dg  xifre2&&Z£j' ■•  Tt.tnfn  h  th  duoiudiria.inuna- 
^>Afl.paCtum  jJ;  iftum  hoc  ranrnm  opcrjri  cxi-  quaque  caufj  aguo(eat,& magiftratum  qucque 
lhmat.ut  agacur  ld  iqrctcllc  hoc  catm  &  vcr-   1  idicem  appcllarijiam  multi  quam  plurtmis 

&  iuri» 


DISPUTATIO  IV. 

IN  JUS  VOCAND  O. 

Rrfpondtntt 

Henr:  ro  a  Qualcn  Ecj.HoIlato. 
THESJS  1. 
Lit.  A. 

^N^S^  OnniftMuodammodo  Aur  in  fpecte 
kXV-lf_'  hat  voccsfumtintur.ar  plancnot» 
DB^S^.  ,n  iudiciofici:  dicirutr^nr  inge- 
L  "^1        ncrc  St  icdtcdiciturrcum  &  ipfe 


.    DB  IN  JU*  VOGANDO.  #> 
&iuri$  noftri,  &  aacorumlocisdemonftrave-  Liy  C. 

"nt*  _  Adionis  editioneceffkrsn.]C»a(\Actit%  rationc 

_     ,.  i'i   '..*  il.._ _._  vcrapioccdeDdi.editioptiorcflcvidctur.quip- 

Duoh.eqn-runtarlAnqu.sappeHatoprx-       Xmfincmutfciatur,  aoCederequ„.  aa 
Te.D.usal.urnvocarepoiuer.t.  .aopotucr.r   cFontenc;cre  vciK(CUlusgratia  iniusit_r,  n0ll 


igntu 

vcrocatantum,utpetatu:  dilatio  :  quamcuna 
procul  dub.o  ptxtot  fit  conceflurus  ,eo  into.tu 
prxccdcs  vocat.o  &  editio  quafi  fit  fine  cffcflu. 
Lc  tamcn  boc  non occesfitaus  fcdarbitri}  fuifle 
vidctur.qua  dc  rc-v  Cjn.  Saltcet  e$>  sJiosDd  in 
MtLcfiratnr.C  dtht.cont.itiamea  utcunque  a 
partc  fiat  iudis«  dino.cooccsfiotamen  dilatio* 
nis.ncipcre.  dcmum  videtutpoftquaniad  iudi- 
cero  pci vcntum  cft  pcr  d.nuth.*uftrMtur.  . 

Lit.  D. 

Sen  domi vel in  itinere.  ]  A flerti o  h x c  emc n dat 
tcxtumia/  ^..deinterrog.Hottom.cuiushxc  uniea 


torei 

cumadbib.ta  t..&  iniectamaou.  Utrumq  ue  cu 
Du»ren.Vult.Ptrrenottoi.»nim.i<).S(.  alijs  attirmac 
Trcui  in  pt.oii.quod  Sc  alias  fanc  fpecial.  pcti- 
cione  vcn.x  inquibuldam  petfonisnoo  fuillcc 
opus.adfcnt.or.uttamen  cxiftimcmfreqacntcr 
hocapi-totcprxfcitim  ubi  dubia  etfct  lu.if- 
di<ftio,pcc.ium  fuiflc  trgum  l  ydeiudte.  &t.  U 
fiqutstntusvoc  Dc poftcriori .ta ftatuqraptio- 
ocmiftara.taotum  10 pcrfoais vilibus,  aut al.as 
Uticanttbus,tcrgivcrfantibus,&  vadimonium 
defeicotibus.cxercitamfuifle.  Cxteruna  utin 
quofcunquc  no..  ftatim  fcqucotcs  ea  uti  licue- 
rir  ocmo  pctfuj(ci.t:noo  berclc perfuadeot  ra- 

tioocs.quibus  Vult &cxtetihoc  adfttucre  co-  racio,  qnod  iotcrrogat.oocsnon pafluntfie.i 

»ancur:quarumpr.macft,quodaliasadco  foli-  nifi  protribuoal.  •  quxcorru.t  cxt.aditis  a  Fe - 

cita  vcnir  impetracione  io  pecfon.squ.bufdam  uArd.cap.y  frorrrfr.ubimultis  comptobat.etiam 

noorujflciopusRcfp.foladi-t.oned.c.fatislx-  quxfcHapof.taapudprxtorcmexpedicbantur, 

famrc-ctcntiam.ocquequifquam  magiftratus  iniurcfieridi<ftafuiile  dcc  mirum.fiquidcm  c- 

ptopitiisauribusaudiathliumdefideraotem.uc  tiamT.ibuni,quxftorcs,ius  diccbaoc ,  qu.ta- 

patrem  oliiottocollofibiliccat  rapcte  :  neque  mca  »ttcll»ntc  jtfcoxieecmm  indivtnnt  noa  in 

ptxcoriouHum.cafumauccvcncumbocpcrmit-  t  ibunalibusfcd  >u  fubfcllijsconfidcbant.Et  c_ 

cac.falvis motibus lc  lcgibusRomanis.  qu.bus  quocidic  multa& variaoccui.ercot,  quxptx- 

lum.numiuspaicc.  in  filium  erat.  Alccracft  torcm dcfideiabant.abfuidum fucrit ncccsfita- 

exl pltntjue  ig.de  iniusvoc.abi  dicitur,  ncmincm  tem  fcmpct  ptodcund.  io  publicum.&  t>  ibun al 

dedomofuaioius.vocaii  dcbcre-  Rcfp  utique  adfccndcndi  impuncre prxtori.  Qu.npotius 

ICcusdoo  dic.t,  quodncmode  domo  fuaex-  diccmuslocum  Jua.isal.um  fuifle  otdtnaiium 

trahidcbeat.quxlaaciotcrfcdtterfafunt  :  &  &  ftatum.alium  momcncancum,& qui  to  diu- 

excrcmalegisvcrba,  vim  inferre  vidcti.ftam  tiusnomen  iftud  habcrct  quam  fcllxpofitxJu- 

Vu't  cxphcationcm refpuuoc.  quod rapt.o  illa  risdicuudi  caufaptxror  tnfidcjt-  Br  Rimirum 

tniusoimisquam  manifcfta viscft  Et  ccrca hxc  dcpiioi..Holocoftato.iccip.cudac(i  Lit  deiujl. 

lCti  fcotcDtiacft.quara  fuppcd.tat/  j8f.com  &iur  quamvisuum  n.hii  contia  Jigo.tatcm 

qui lat.tat  io  xdibus  fuis,inveftigaii,ad  crTcctu  luam  faciat  pixcor,  dum  cxigcntc  id quafi  ipfa 

ut.n  iurc fe fiftat,noo dcbcrc.fcdcotiluetis  rc  jjccesiitaccpofitafcllaiusdic.r- 

mcdijsiutis.vcrbi  caufamisfioncin  poiTcsfionc  Confeffus haleturprcindieute  ]  Collcctio  hxc 

contra.pfum  utcndum  clTe.  Evinc.t  hoc  oppo-  cftfi.ud.catio  tantum  fit  io  .urc  :  ctgoctiarh 

rttioe.us.quifecxxdibusprxbetconfpiciendu,  coufcsfio.quia confillus pto iudicato  cft.  Ea 

aucadfe  ptxftataditum:bic,qu.a  pio  latitance  vc.omult.s  vitiis  hborar.&  I.nihil  contta  C«- 

habcri  non  potcft.t cdc  ex  fcntcntia  lCc.  in  ius  itu  f>  Rav  concludtt,uui  ron  bocinrcropac  10- 

(  vocatur  q  uod uriquc  de  violeotataptione  non  ncscxtralocninia.il  nci.,fed.ctiam  qux  lclla 

a.fi  abfurde  cxplicctur.Illud  vcroomoioo  lcvc  pofita  prxtorcxpcdtt.io  iure  ficiiadfiimaot.il. 

eft.quod  ex  tf.J.i.  qutfattsd.ctg  a Tr.adducitur,  confunditur confcsfio  cum  tcfpoofiooe.  qux 

ibi.non (juAlibet  iniurtaejl,  quoniam  violeotam  dirTciuDt,ut  fpccies &gcous.  III.  i  onfunditur 

ratioocmiraoon  appcllarct  ICtus,& c.tra  rap-  confcflus  fupcr  pr.nc.pali  cumcoofcflo  fuper 

tiooem,quialicu.  cclamfideiuflbrcmorfccenti,  aliquocapiculo,ad  fuodandam  a|iiuius  iotcn- 

fidcinnon  habccfed porio urnct.iniuriam facit  c.oucm pcttinenrc,  (qu. nnn.mc  pro  tud.cato 

noo  miousac  il'c,  qu.  falccm  noo  dcbuoretn  habttui  J  qux  cft  matcna  tit.  i.  hbr.  XI.  D. 

prodebttorcappcUat/..jjyif««.3j.^ri*iwr.  «_m  dc .  illo  agatuc  libr.  41.  JV.  confundit 

1   a  tudica- 
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iadieatamefie  tc proiudtcaeohabcri.ucproiu-  diccainconfilio camprarrore  faoiudicarari cf- 

depofiroetiam.omnesiudicationesia  turcfie-  fcnt*qaiquzfitorfuiflctinpublica  caufa.vctbt 

ri.nou  tatncnomoiaexquibusquisptotudica-  gratia,repctundatum.ambitus,majcftatis,  nc- 

cohabcretur.ibidcmneceflario  ficri  ,  confe-  ceflcfucrateos  ptimum  de  dccurta  Seoatoria 

c    -  .  Scd  illu J,V  omoioofalfum.omac  iudi-  confcttbi,cum  Senarusiudtcaret  .dcindein  ur- 

catum  ficri  io  iure,cum  pottasordinario  fictec  nam  fottito  mitti.  utdcplutibus  neceflarius 

Aiudiccpedaneo.apudqucmquxficbact.inra-  numctus confici  poifcti  rcrtioidcft,  poftar- 

retictinon  diccbancur.ncquedubiurneft,quin  nam,  peimittiaccu(atoti& teo,  vtexillona- 

regulaiila.quaconfetTusptoiudicatocflc  dict-  merorejiciaor,  qnos  puravetint  fibi  aut  ini- 

tor.ctiam  iudtcatura& velraaximc  compte-  quos,autcxaliquareiBcornrnodosfote.  Reie- 

bendat,  quia  judicepcdanco  condemaatas  c3ionecalebiata.!acorumlocumquireiectifu- 

eit.  eranr,fubfortiebarurptartoralios,  quibas  illc 

Qui ?ut*t  ttinm iud.pc A»ntum patutfi  tignofct-  iudicum  lcgttimusnumcrus  compleretur.  Ex 

r«.]Obfcariuseft,quodhicimputat  Cuiacio:  hiscuivis apparct.quodbicdciudteiis  8c  iudi- 

qmdcmjud.pcdaocumpetuiflecogoofcerecer-  cibasptivatispedaneisproponitTr.  ex  Afcon, 

tocertiuscft:vcrumeum  iaiuretotetiogarcn6  Pxdiaoomioime  probati.  Etfane  laxa;illali- 

potuifTc  ctiara  ecrtaraeft.Scdfc.Tr.ooo  ccrpic  bertastecufandi  pedancam iadtccm  ,  cum  cx 

Cuiacium,cuiushxcfenrenciaeft,qaod  magi-  co--qaod  ftcquentetpatentcsadcandcm  iadi- 

ftracusaliquaadoias dicatde plaoe  .  aciudcx  ccmmittifolebant,ramprarcipuecx  lun.  *ptui 

eedancus.idcft.adinftariudictspedaoei.  Ncc  tumk  *uo  mpp.eomptU  rcfetatur.idque  fcil  icctia 

obftat/.  4.C  dttliLu.rcl  qeiacoacedendaru  di-  privatisteccnimpablicispropcer  caufx  gravi- 

lationu  aharatioeft,velpotius,qaiaibi  noode  tatem  Aepcticulumamplius  rco  indulgcadum 

prattoreinfellaconfidentcfcdproccdence  tra-  fuic. 

etacur.Seduthich»elacexcerTusdeconfesus,  re  Vtult*pp*rtt.] Prxfuppoait  harc  illatio.qnod 

■onfatisliquida.fubiungatnt:  vulgohacdere  ipfamio cootroverfia,  in  numero  ft  ordinc 

eradicae  cegulxsin  confeflum  nullas  cflepartcs  eorum.  ex  quibus  fortito  iudices  duci  folc- 

iudicisntiiutcondemnerconfeflum  proiudi-  bant,  futflc  ccccos  ,  fcd  dc  hoc  agitnt  infr. 

cato  babeti-ettamcalio  confeflam  condcmna-  difp.it. 

dum  effe  l.i.)  ox  7-*'*">»f*'J fcfe  mucuo  collide-  LlT.  F. 

rcflcevettercvidentut,adeo  utZ*fi»l.6S  nft.  Stnnifimsgiftr *tus iuffu  ]  Nihilabfurdi viderar, 

JLt  fein  falebra  hxrerc,nequenodume*pcdire  fi  ctiara.eVhoctamen  cx  autoiitate  prxroris, 

eoflc  fatoatur  Sedoimirumautconfitetur  quia  iadiccmpcdaneamius  citandihabuiflcftatua- 

apudiud.pcdaaeum,fiveiniudiciopoftlicc6-  mus.quod  k.  fifmatur*x£j.(.i  Ntquittum  cjunn 

ceitatam-aacapud magiftratu tn jore aace licem  %u> v>c jitt r.a uod  apad hanc eciam  poftalatio- 

conteftatam,  illocafu  coademoacio feqaitar.-  ncs fiebaaeZi.$.<  dtptftulBt  cumDuar.hacde 

bocaallafequicar,  4% coofcflus pro  iadicaco  reaendifpueec.i.i»#.7.male adeoprodirT.  ad- 

eftt&parataexecatio,  pctactioaemfpecialem  dac*us:nifiillihoc  impatatTr  quod  tantum 

exconfcflb.inquaad  inftaracttonisiudicati/.  pcrprxconemnoneciamlirerts  cmisfis  patce 

IdMrttudtc  noahocandebeacar,  fedanreut  factamciracioncm:  &  caraenhicunicos  eim 

confeflusfitquxtituf,coque,  licct  falUmcon-  fcopuseft  ,  tocationem  inius  &  citariencm 

fcsfionem  futflc  probare  vclit.condemnatio  fc-  contratraditiones  Dddiftingoere. 

quituietacTiooe  dcconfcflo    quar probaotur  Ltr.  G. 

l.j.j.f.«*V.e>t  iJkttnftff.  DutmJtti*,MMMmtlttt<rt>&c  ]Abafiohrccft, 

Li  t  E.  verbi.iudicium.ioquonullumcflcatialc  tudi<- 

Sorutodcntc  h tvtuirtt ]Ait hocprobari  i  Vul-  cij.ac  illaoppoficio  iuris  tc  facli  ,  co  vittofa* 

fcio.ex  Afcooio  Pxdiano.cuiuslocam.urde  tc  quod  &  apud  iodiccm  pedaneum  qnxftienes 

jpfaconftarcpoflefubjicimus  Eftilleex ctmm.  iaris.fuperquibusICri  coofuli  folcbanr,  inci- 

tmlihr.i.Cit.mVtrr.id  verba,  LiMlintmimtmvt-  difl'c,& apud  prxtorem  de  facToquoque 

ftrorum .Mori<crar,  inquit,  cclebrataiudicum  difceptatumruifle,  «xttacoa- 

reicctiooe,  cchaberiia  officio pt attotis,  &to  treYcrfiamcft, 
atcatepooinoraina  iudicumfckcxoium  Reic- 

ctioaatemidcucodicitui ,  quiacum  iaultii«.  THE- 
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THESIS  II. 
LtT.  A.lcB. 
Vtrum  hae  procfdendt  rattont.  j  Etiamfi  ipfos 
«lagiftracus  cognofcere  &  judicarc  proponas, 
plerifquecamenth.prxced  prcpofitislocusclTe 
pollic :  cxterumquandojudiccsdaridcficrint, 
commodiustracTatusdtfput  it.  A  Conftaatino 
id  vutgo  fiftum  crcditur.fcd  minime  probatu: 
*x/.t.  Cdeftrrvul.quj:  tollic  formulas  fingulis  fe- 
re  acttbusceu  folcnnc  altquoJ  carmcn  ,  ptx- 
fcrip:as,&  quas  fi  quisomiiiifct.aut  non  prxci- 
fcobfcrTaflct.aitusnulluscrat  Sancquodolim 
Oeccflum  erat  adhoaem  Sc  formulam  aprxtore 
petcrc,fublitum  cft  pctl.i.C.dtfcrmul.  quxre- 
ctam  judicio  acttoncm  proponcndt  facultatem 
pcrmiccic.-exquo.  licet,  quod  magiftratus  ipfi 
judicaverint.noninfcraturncceflaiio,  attamcn 
poftquam  Dioclet  &  Maxim  ipfos  prxfidcs  ju- 
dicare  velucrunt,/. x.C.dt pcd.iud.  Romxquo- 
que  &  maxime  translatoin  Orientemimpciio, 
ubiquc  idcmobfcrvatumfuifTc  6c  probabilc  & 
vctofimilc  eftiutnondubitem  errareTrcut.qui 
fubluftiniano dcmum  vccercm proccdcndi  ra- 
tionemexiitimat  fuiflemutatam. 

Alionit tditie tudttt tfftrtur.  ]  Hoctam.cn  non 
eft  ncceflitatis  ,  licct  id  vcllc  videantirr  Cyn  ry 
Salittt.tnattth.offtratur.Cdtltt  eont.Ceii  poteftc- 
tiam  ipii  teo  io  judicem  vocato  offcrri ,  ptrd. 
auth  ofcrttur,ubt  tttam  hcc  notant  Sr.  ty  Stc.  num. 
t.S^.e.iinprmcr$-u 

Vtlperlib  fuppl  veleo  amiffo.]Hxc  oppofitio  mi- 
■usrectefe  habet.  quod  tiquidcm  pcr  illum  ,uc 
Tr  ait.fit  cdtcio  actionis ,  non  poteft  efie  nuda 
fupplicatio:  &  huicquoquc  fupplicationem  pro 
procesfibus  lc  citationc  aonexam  cfic  opoicct. 
Lit.  C. 

Citationtinttrdum  prur.]Pinguius  hoc  dicitur, 
cxterumpropricloquendo,  ratione  tcmporis 
quod  antccedit.libelli  rationcm  non  habct.fcd 
tantum  fimplicis  fupplicatioais  pro  proccsfi- 
bus. 

L i t.  D  &E. 
Uxniittum  iudieii.  ]  Hocnoo  eft  pcrperuum: 
quippein  multis  judiciis  infciioribus  prxfcr- 
tim  ubi  fummarie  agitur.rcceptum ,  uradpcti- 
tiooempartiSvitentapparitores:  oififbrre  hic 
gcnctale  maodarum  dicatur  interveoue.  Vidc 
laf.mf  qnadrufli  inftttut  dt a£!ion.numtr. 44. 

Rc4.'ij.]Defii>itur  ilia.qoa-  fit  per captivitatcm 
&  apprchcnfioocm  perlon* ;  Atquia  hxc  figui- 
ficario  vcibi  Cttan,  abulujutis  ooftii  planccft 
alicoa. 
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Keniuiiitibut  pedaneit.  ]  Nullahicpoteft  cfTe 
tatiodubttandi,  cum  th.  prxe.  hisplancjus  ci- 
tandi  negaverit*  Porrofi  pcrdclcgatum princi- 
pisiotelligit  cum  cui  mandata  cft  juri  fdia  IO, 
malc  hocfpcciale  facit :  cum  dubio  procul  qm- 
libet  mandatarius,  jurifdictionis  ,  ficut  ipfe 
mandans,itacitare  poilic. 

Nifttn lifdemvtleontraKtrint.  ]  Atquio  ita  hoc 
privilcgiumnundinarumfuturumnoo  eft.cum 
jure  comrnuni  &  ordinarro,quilibet  in  loco  c6- 
ttactusfortiaturforum.ideoqucpro Nisi ,  forte 
legcodumetit,BTSi.Scd fortasfis  Ti.  hxcfcn- 
tentiaeft.exobligationibus  aote  conttactisno 
poffc  qucm  convcuin  ccmpoie  oundinarum, 
icd  racum  dc  tisquxiuipfisnuodinisfactc.  func, 
c\uomodoSjlic.ini  ttn.C.d* nundw.dilhaguit  in- 
tccaocegcftum  Siia  ipfisnundinisgeftu.  Quod 
ipfumtamcnfimplicitcradmitccndum  noo  vi- 
dctur.fcdtumdcmum,  fihoc  vclciprcfle  vcl 
tacitca£tumapparcat:cumprxfcrtimetiarn  fic, 
fi  cx  contra&ibus  tcmpore  oudioarum  celebra- 
tis,ftatim  quifquc  eonvcniatur.occafio  curbao- 
di  mcrcimonia  nafci  pofiit.contra/  un.C. dtnun- 
din.  quod  ctiam  obfctvatur in  ditionibus  Elect» 
Saxonici.  tcftc  MoUcto  ineommtnt.  adCanftitn- 
ttn.fo  num  0. 

Lit.  F. 

Tutamaut  campanam  ]  Incancc  hoc  proponi- 
tur  hocloco,ubidccacitationcagitur,quaquis 
•xpcnundi  juns  caufa  adjudicc  vocatur :  quia, 
ut  cx  ipfo  Maranraallegaraum.  tn.apparct,  hoc 
modo  Vniverfitasaliqua,  non  ad  judtcium  lcd 
aliis  dc  caufis  con  vocan  folcr. 

THESIS  III. 

Illud  bicbreviteinoraodum,ofTcndi  L.L.me- 
thodi ,  quod  hac  th.  propofita  nullomodo  cita- 
tiont  rcali,  quinnccvctbali  oroni,  fedfcrcct 
tantum,qux  tn  fcnptisfit,conveoiuor.-&  tamea 
th  prxccd  gcncralis  dcfioitio  cicacionis,4c  ciu* 
in  vctbalcm  &  rcalcm  divifiocradttur. 

Vomtn  r>  cognomtn. ]  !mo  oomeo  officii  expit- 
mcrc  fufficit. 

Lit.  D. 

Quam iurtcommum  ]Si  ve  de  ia yus  vocat ioac, 
five  citationc  ex  jurc  antiquo  quxratur ,  hcc 
verumooo  eft  :  imo  (implicircrii  de  citatiooe 
qaa  tali  agatut  vcium  noo  eft :  quia  cxprcfiio 
caufx oihil aliud.cft  quamcdicioactioois, qux 
acitationc  reipfadiverfacft  Salicet.  inl.9  nu.z. 
C.t/uomodo  ty^uanao  Ituitx.Fthn.  ad  t.  i^narut.d* 
ItktUioti.numtr.  s.  Scd  aliaquxftiocft,  an  cita- 
tiooicditioaAiooisfitaujQngeoda.-  dcquo cx 

1  ,  ftylo 
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ltylo  judiciorurn  ftacuSdam  cft:& aaud  dubie,  fimplicitct  negatTr  otiqnefi  prxfeostioeft  ci"- 

ubiqaiscx  diverfoloco  civitatcaut  provincia  tandus.fcd  rcipoodctc  cogicur,quod  admutit 

cvocacur.ad  c  v  icandasamb.igcs  8c  fumprus ,  i d  ipfe  Tt.th.6  Sc  commum^fimam  opinionertl  cf- 

fieri5ccxpedirflcdecet5*/if.  i»  Auih.  offerstur.  lctcftatur  IaJ.mit  .detniuivocnndotcttimcogs- 

mmtr.to.C.  dtht.tnutftat.  <juo  ptrtintt.C.fi  pri-  turrclpoudcrc  i'd aliam  cauOtm ,  quicitatusai 

matttcaptt  s  .1  '<;/.  2.  cxccioquin,)urc Canoni-  divcriam ptxfcns ccmparct  <  xrcrumintetcft, 

co  C  quodnon  fat  bencjuscomrr.uncappclI.ire  an  tradctur  dcaliquoaSu  fir?ulan  V.Caudt- 

vidccur-  Trcur.^idfcmperprxcilVrcquiri.uou  rcfcntcotiaro.vidcte  jurarc  tcitcs,  Scc  Sc  btc  u- 

probatur.  tiquetcrgivctfarionilocusnoncrir  •  Za^. ml.de 

Qucdtnmtnfifu  mdmeU.]  F.rgofi  fimpiicirer  unotjmotfue.  +  T.  num.6.  ej>  y.dt  rt  tudic .  aut  dc  rota 

tc  ragcncrc  tatuumfitcxprcflacaufa.adhucin-  caufa  .  Sc  hieitcrum     rcfpondcredcbcat  .aa 

dccixdabuncur.  Adcoqucergoaurccuotcmli-  reipondctcftaum.-quodutiqucctitumcft,  iu- 

bclit  dtcam  iDfercodum  ,  autncccaufam  inge-  duciasdclibciatotmci  dcncgarinonpoilc  Ms* 

ncreexprimercncccflcdcfcndi.n.quippcquod  rnnt fmt.t.dt fr.m  mtmb  luiunnum.  >)  Cafte- 

edicioipfaafttonishuncfolum  habcrf»  opum  &  rum  idcm  rcfpondciim,  iivc  4b  jIio  ,  five  codc» 

fiocm  ,ut  rcus  dclibcrct,  ccdcrc  ac  contcadcrc  qui  nrpctiavit  citationem,n<  vacaufa  \  roponi- 

malir  eoqucconftituit  Jufttn.N.j  t.r  t.f.i. *u;h.  tur :  cum  ctiamalias  nuijco  Itbclli  -»d  litisufqj 

cfferatur.C  deltt.  eont.  ut  vocato  in  judmum of-  co»  tcftationcm hcira lit .  dcquoinfiatb  ulc. 

tcrarutlibcllus  .  &  ciinde*0  dieium  inducix  N<c  quicquam  hic  cflc  potcft,  quodprxtciidac 

coacc&iaiui B*ld.Sautei  mdjmta.egerMur,  Ct-  cttatus,  fi  modoahasjurifdidio  fundaca  eft  ju- 

ler.deeif.ii0.  dicis,  ira hnnc dcclinaic ,  Sc  domnm rcvocaie " 

Etlitii ftndentin.  ]  Cumcditioactiooisfirdi-  nequeatrtus  Exquorcfponfioexpeditacft  ad 

YCifaaararioue.iiquiJcm  hxc  mducit  prxvc-  1.2  f  ;.de  ittdictu ,  in  cojusfpccic  is  qui  ad  aham 

tioncm,nihii vidciur  neccflartaad|cd;ocJufx:  caufam veocrar.haScc  jusrevocandi  d.  mum  £c 

niii  quodadhoc ,  ut  ad:matur  facu  casexcufan-  proindc  non  ptobo  Zafmd  L  +-j.dereiud.tfyn{. 

dicttato.qui  idcofcnoncoraractcantccompa-  C.obferv nuw.y   ubi  ncgantcumquicomparuil 

ruiflccxcipcre  posfit.quodadquam  cilccitatus  aJ  unam  cauiam.fiue  prxviai  ovacicarioocad 

caufam  ,  ignoraflcc.   Eoquc  ft*tu.im  contia  aliarcfpondcrc  ttneti  Ratio poito utraqucTt. 

Trcut.fufrlccrc  ad  fuudandam  junfdiclioocm  nihilcocludit;  &  m  prioi  i  illud  fupra  impioba- 

citanuscaufamgeneralrci  cflcexptclli.adhoc  tum,  quodcxpresfio caufa  fir  dc  ciTcotia  cita- 

fc.uc  judcx  vcl  tum  vcl  poitcaconcuttcuscau-  tionii.  Lit.  F. 

faro  ad  fe  crahetc  non  po>ficvcluc  m  cafu/.  ?.de       Sec dtei sfftgnatienii  in eo  ]Dubiamhancqux- 

nt.it c  l  ; ■■nuit.de  lurtjdtri   Ncquc  obftabic  elem.  ftionemait  Mynfing.  &  ncgativam  tamc  in  Ca- 

«//  utltt  nonptn.  qux  cxplicationcm  rccipit«x  mera teccptam.qu -ro  criam communcm  tclta- 

t  i«  txtradtfor.  comftt  ubi  fimplicicci  pcr  legi-  tur  Vnnt.feft  laj  int.  i.fiejuncauiio.  tolum.\  ubi 

rimam  citationem  induci  dicttut  pixvcucio  Sc  rcctc  norat  non  quxii  hic  dc  ultima  die  rcrrai- 

fcilicct  verbacxtrcma*/.  t7r/».xi//.adhocquxfit  ntfed  dcipfodicasfignationis.  vclut  fi  judcx  a- 

legitima  citatio,  cxpltcaodum  perttncnt  ,ut  cu  licui  hodtc  afligoct  to-  dies  ad  comparendum» 

quif  cxlocorcmocoadjudicium  vocacur.cain-  ut  hodiernus  dies  inrcrmino  non  computecur. 

fetanturcirationi  .cxquibus  anccdrrean  cou-  Vcrumfcnrcntiaa  firmativaicdicr  vidcrur.io 

rendcrcdebeat ,  fattsinftruiposfit.  Ncc  obftat  quaminclioat  h*ld.  tnd.l  i.  ut  indobioab iplb 

Ittnult  dtiurijdiU  noutamquod  ibi  fpccialcfit  punctoasfignaciooisfactx.quod  prxfcrrim  di- 

incafu  mutat  foripcr  mactimontum  aut  quod  lationcs  ftnCte  fintacctpicndx ,  tcmpus  ioci- 

iftaL.  fit fuppicnda pet  tcxtus  juris  Canon.  uc  piatcutrcrc,& :ra,ntloquuntur  ,  dcmomeoro 

Aot.  ltif.tnd.1  penult  couun.  i.  quampottusquia  inmomcntum  .-  cui  rationi  cum  Iafon  male  tcf- 

aliaratioeftcitationiscxjureCanoo.  &  mon-  pondet  Mynfiog.hocobtincix.ubitcmpus  cur- 

bus,  quam  vocacioncm  priftinx  in  jus,  qua;  rcrccccpit-qiiiahxcpctitto  pnncipijcft,lxhoc 

quodctiamprivataautoriratc  fiebat:  prxven-  ipfum quxtitur,^  abipfopunctoasfignatiter- 

lioocmaonpotcra  opctati:  fcdcV  alias  argu-  mini.an  vcrdadicfcqncti  demumtcmpus  cur- 

ancntum  a  contutio  fcnfu  ,  non  ufquc  Adco  rcreincipiat-  Qjt.orurafancillud  probabilius, 

magnifcmpereft  niomcnti.  tc  prxtcr  jam  didafirmjcur  argumenco  dila- 

Jjtverend ctrtMucAufmmcitntui.]  Ncatcclc  tionumlegalium,qux iUtimiacipiuntcuucre, 

tcluti 
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vcturi  decendium  appellatioms  intcrpoocodx.  pluscredendum  alicai  riro bono  nep,anf  t  fe  cfle 
jVrvat-c  i  Ncque  obftantcttp.allegat.  Quini-  citatum  quam  nuntioafbtmaoti :  quonia  quif- 
mo  cum illis cahbuscxccptio ftatuatut ,  regula  queillefit  ,  ficitatumfenecct,  dcponit  foper 
firmaturin  fontranum  Non  obltatetiam/.  i.fi  caafapropria,eoque  minorc hac in re.qua  nun- 
tjmstmttit  vclquia  cafusfingularisclt ,  &fpc-  tius fidcmmeretur.  Vide dc hocan &  OMatcnus 
cialitcridibiquafi  cx  xquitate  teceptom ,  vcl  nunuo  fidcsbabcnda.prolixi  UfminS^undr»- 
oniadiesinquosvigintimilltaru  computanror  pli.injl.d mJHm num.n.&feqHtntibui.?  ' 
plcnos& integros, nonquafi  dimiduros  cflc  o-  Lit.    C.  • 

pottct:&io/.i.cximiturcciamdics,  inqucmfi-  Siex  frobabili  cnufa  nbfuerit  .tocafu  procttratt- 
Itioportct.  quodcamcninalus  ofibus  nemo  rtm.rye.  ]  Nimisgcncralitcr  &  confnfe  hoc  tra- 
a-imittit.  dicur.  Vcique  ponendi  funt  tcimini  habilcs  :  & 

THESIS    IV.  Mynfing  loquiturdecaufaappcllacioni*,  &  de 

Lit.    A.&B.  cttand»  procuracorc  ,  quim  pnmainftantiain 

Eaqutfemperanttctdertdtbtt.)  De  rcalirescer-  litc  fuit:&  Vancinsdc  cafu  fingulaii  piocurato- 
racft  fcdde  verbati cootrarium dc confuctudi-  nslcfcorTcrcntiscumfufficicntimandato. 
netcitatur  Marantacitatus,  &  illud  pro  ccrto  Dommus  citarintqutt  fine  preturatort.  ]  lureci- 
propooitur  Clar.Et  cum  jure  vctcn,  ipfo  fatcn  vi!i  vcriuscft  .  ubi  procuracot  litcmcontcftatos 
tcTr.  th.  i.etiapriuatusin  iusvocarepocuctu,  ett.dominum  ncccirari polfc  :  qtiod-rcctc  poft 
commiflioncm  iftam  dccfientia  vocactonis  auc  Batt.malc  a  Trimprobatus  Vantius  ciadir ,  qui 
citationisoon  clle  confequicor.  Potcft  fjnt  cx  tamen aliuH  lure  Canonico  obtinere  fcnbit  >  8c 
ftyloiudicij.clicntialchoceffici,  lcdcxobfcr-  probatur  hic  fcntcntia  vel  cx  hoc  fo'o  ,  quod 
vantiaunius  vel  altcnus  iudicij ,  non  rccte  in-  procutatorcfficuur  dominus Iitis .  quodhisab 
ferturconclufiogeneralis,  vide  Menocb  t  prtf.  cr  citra  caufar  cognitionc m  transfcrri  non  po- 
14.  tcd!. ti-C.  dt  prvcur.ubtSaltcet Stchard.  nu-  ' 

Sen prtfumttur,nifi  ;r#i*/«r.]Dicetedebcbat.  mtr.  t.qnod  in  eum  necefiariofententia  fcrcnda 
ramnonpracfumij&idcoprobandamcflcquia   cft/./.C  d.fent  Salicetind  l.ii.C.dt frccur.num. 
quxprobaoturnon  ampliusprxfumunrur.Cx-  j  .rjfind  l  t.num.s-frftqq.ibi  Sicl  mrd  vu  7-liccc 
tcrumipfaqooqucaflcriiodubiaefr ,  fiquidcm   ex xquitate.quod  ipfoalienonomincliccmfu- 
relarioninuntijfideshabeadaeft,  juxtatradita   biit.actioiplbiurecompctcnsdcncgerur/  4  dt 
»b  ipfo  Tr  lit  D.Licct  cnim  poflit  dari  diflercn  •   rtiudic    Et  facilc  aflcotietut  qui  peipcnderit. 
tixratio.quodiudcxcuiushdemelegitci.quo     quis  dominii  fit  crTectus ,  &quidf.t,  cflilitis 
cjue  fidem  habcrc  dcber.hxctamefupcrcft  pa-    dominum  ifcilicerut  non  cum  ipfoncrcni  do- 
ritatis  ratio.quodcumreusiudiccmvocantcm    mino,  fcdcum  procuratorclit agi  intelligatur:  - 
fequi  tencatur,  criam  petfonx  ,  cuius fidcm  m-   «t  ptoiodc  procuratot citaodus ,  &  in  dominum 
dcxclegit.&exofficiofuoaliquid agcndi  fidcm   diiccta ciratiofuerit  nulla ,  quod  &  communi- 
baberedebct.  Et  idcc  to  dubio  contra  Trcut.    tet  tiaduot  Dd  in  d  l  1  i-C.  de  precurator.  Eft  ta- 
affirmaverim  prxfumcndum  eflc  pro  1  untto,    mco  cafus fiogularisin  §.fi  vcio  4.  vcrf.  alia  in- 
quodvocetcxcommiffionc  iudicis  ,  eiqucfidc   fupcrlnftirut.d  fatifdat  fccundum  qucm  cum 
a  vocatohabendam  cflc  ,  firuti  fid; s  habctur  a   rcus  fc  tempore  fcnteotix fcrendx  in  iudicium 
iudiccei  quid  egcrit  refcrcntnquodlit  D  cum   vemurum  cavctcrcneatur ,  proculduhioetiam 
g.-ncraltter  affirmctTr.  malc  Itt  B  adnuncios   ad  audicndam  lententiam  rc&c  citabitur 
Camcixnon  obfcure  rcfttingit,  dum  111  finc  ci-       Dnfejlon.n  pcffefxtri  ]  Non  abfurdi  vidctur, 
tationcm aliaspatti  ciaditap^xfumi  negat  Sed   dcfendi cootranum ,  quod  &  communircr  pro- 
prius  illud  reclins  (e  habc: ,  quod  talcs  nuntii   batu-m&ulu  reccptum  teftatur  V-nnis-  \bi 
dcponuot  fupcr  otficio  luo  .  &  fupergcftu  pro-   vidclicet  infinoatioitafic, ut  cetro  prxfiiotcr- 
rio.coqucactu,  adq<icauroritarcpublicadc-   minoaliquiscomparrreiubctur :  qnori ifte  in- 
tnati     eK  cti  {\\\\x.Aa\on£rVabtrinS.auadrupli   finuationisaclus.  vixquicquani  iurifdicl  icnaTc 
Jnjitt.de a:l.  M.trant  part.t  dt  primo  mtmbr.iudteii  autiudicialc  habcre  vidcatur-  Sccundum  qux 
n  1  i.Nequcobftan'.<-'/f  cujtod  rror.quiahoc  fal-   l.ult.C  deftr.  dccicatione  ,  q  >x ncccsfitatc mox 
temcftofriciulrcnjichx.ut  dcfcrat  nomina.fcd   fequendi  &  comparcodicontincat ,  accipienda 
officiuprxfidis. cognofccre  de  caufa  &  vcritate    &  cxplicandacnr,  autetiam  ad  cum  rt  fcrcnda 
dclaciojis.Nooobiuc  cturo.quod  vidctipolfu   casu(quo  quisnoo  cx  rcmotislocis,  ad  tnbunal 

aliquod 
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aliquoi  faprcmum  ,  fedab ipfiasloci  judice  8c    inducir  il!.r  dclibcraf  aria;  ea  caufa  ie nfur,  Bt 
apparicorc  mjudiciam  vocatur.  Neque  obftat  fciacreus,  cedcrcdcbcac  aoconcendcre^f«/A. 
quodicaoihilnoviftaraarur.cumdicbusferia-  •fftrntnr.C.  dtlit.  etnttfi.  quodin  attorelocura 
tisnoDcoofiftacjudicium"  quiaimolmperator  uoainveaic 
cerrius  boc  ne  quicauam  judiciale  rracterur,  Lit»  C. 

eonftiraere  voluir  :  ideoquc in  fpecioadijcict      fmpunentn  farctur,,n Juktatnmtn  tempnrtrt.] 
prxcodf I horrida  vox  filefcar  >  advocaciodcli-  Hxc  oonfatisfibiconvenireviderur.quiafit. 
ccfcat.flcr.  ncnrurcompatere  ,  uciqucccnetutparcre,  8c 

THESIS    V.  c6feqaenrcrvctumcft,quodnonpaieacarim- 
Lit.  A.  puue.  Et  plaaccumcxrracerrieonum  oulla  fir 

TtntrtmmnfiitlunisfUA  inftrrt. )  Redtius  di-  ciraorisjurifdiCtio ,  hic  in  dubiecafu  eflc  ooa 
xilTcr.commisfionisvcl  dclegationts.cumdele-  videmur.ur  Prarrorcognofccrepofsie,  aofuafic 
gacus  ad  uoum  cafum ,  vii  habeat  jucifdidioo? .  jurifdictio,qu<  racio  necesfi  tatcm  fcqutdi  im- 
Cxteru*nputaveiim,nonneceflumcfle,utco-  ponic mrgmnJ  z.fi muiimims  ttoe.  &c  poteritta- 

5iacommisfioaistraofmitcacur,fed  fufficerc,  fi  naeo  itacxplicaiiTr.  ucquod  10  exegefi  rradi- 
elcgatiofactaallegecuc,  iraucptoifta  afler-  tur.exccprioois  locumobttoeas  ad  rcgula  pto- 
cionc  fic  pratfumcndum ,  6c  cicato  comparendu  pofiram  in  rb-  uc  vidclicct  fi  dubitetur  ao  excra 
fit.cuifufficiar  poft  comparirionem  dclegario-  rernrorium  judex  citet,6c  aneiusfitrcrricoriu, 
nemfactamprobare ,  flrcumneceflum  non  fic  TOcacusdcbeaccompaterc.Planefl*  l.nlt.4 htrif 
rraofmirri  origtoale ,  poccric  eciam  fuffiecre  ex-  diH.  a «n  agitur  de  cicance,fed  jus  diccnre.  8c  fa- 
rraetus  8c  fummarium,  8c  porrooudaeciamde-  ciiiuscftuccicaori  parcri  dcbcar  ,  ufque  dura 
legatioois allegatio:  &:  quid  fi  dclegatio ooo to-  doccatur de tocompcreotia- quar feocetia Duar. 
fcriptis.fedvivavoccfaccafiVquodfaac  cxra-  cftloqueoriscum  ICcoi*  /.  i.dtiudic.  coiadco 
ciooe  jurisficri  poflc.excracoorroverfiamcft.  maleimpurari  viderura  Tr.quafi  lUecxiftima- 
Quifncmltmttm  prtttdendi  tx  mrtitrio. )  Parum  receciam  ei  venicodum ,  io  quem  notorium  cft 
fubcilicer  fiogularcm  fpeciem  conftiruic  judi-  oullam  junfdictioaem  compccere  cicanri.  Ec 
cis  ,  quifacalcatemhabearproccdeodiexarbi-  fcilicec  prarroresoclodccim  qui  Romar  jus  di- 
rrio,intelIigens  fcilicet  arbirratorcm ,  qucDd.  ccbiatl.i.f.cnptn  }t .in fin  deorig.iur.  nontam 
cx/.  li.prtfocit  eriam  tncer  judtcum  fpccies  ratiooepcrfon* ,  quam  caufx  8t  objecti  limica- 
numeranc.  Vcrumrotum  hocad  rattoncm  juris  tamhabebanr  jurifdidtioneai. 
noftri  cxadrum  commentitium  vtdcrur  ,  quin  Quodfimuismdunum  ttrminum.  )  Jofccundo 
imo hic  nollo  modo judei  cft ,  fed tanqnam co-  rncmbrohuiusquxftionis.ubi fuperior ooa oifi 
poficor  amicabilis  iorerveoit  cuius  pronunria-  per  viam  appellat  ioais  adiri  poceft ,  n6  cam  ref- 
tumnullomodofeBtrnria  eft,  nequculla  ne-  pondendumeft.quodinfcriorife  fifterrectius, 
ccsfitate  parendi  parresadftringit,-  dequoplu-  quampottus.quodinfcriortfefifterehabearBe- 
nbusagemusf»/r*</$»/.ia  th.4.  ceflcquod  vclrxemploCamerx  ImperiaJisap- 

Lit.    fi.  parer.Iopiiorimembro  vtderiposfirfpeciesco- 

Terminut  pro  etrenmdutithnletur.Won  debe-  tradictioms ,  habere  judiccm  infctiorem  tc  fu- 
bacomittijiisnovisfimumex N./ta  c.ff.i.frt.  periorem,  &camenhuicimmediarceflefubje. 
cxquateusinhoccafuetiamlicenon  concafti-  c"cura  t  fedhomoovmiacftin  vcibo  immedimtt, 
ce  pecece poteft ,  uc  de caufa priocipali  cognof-  quod hic ufurparur. pro , mbfoltttt, tir oftendir e- 
carur,  8i  fenrcncia  definiuva  fcracur  :  &adco  xemplum.quod  Afy*/«r  Zm/.in  lcontrnpub.  f+. 
coofequencerhic  in  coocumaciam  lis  accepca-  numtr. ii.4r#/M<//f.adducit.coqueforrafsisre- 
bicurproconrcftara  Sici  nrdinAuth  quiftmtln.  Ctiusdiftinguatur aofuperior  fit-abfoluccfupe- 
ij.&finij.ioid.S/Utctt  numtr  n. [ttjq.tguomtdofr  rior,  8c  lunfdicVoncm  habear  concurrcortm 
qumndo  tudtx{tnttntimm.&c.  cumomoibus  iofenoiibus  magiftratibus  ,  an 

Adtsnt  nectnducitmciert  ]Hoccum  generale  fecustuc illo  cafu  fupccioi ,  hoc lofenori cita. 
firadcafumprarmiflumoonrecce  accommoda-  cu«fiftercfcdebeac:  qua  tamen  lnre  inftituta 
C«r.  8t  aliasnullaquoquchicautfrivola  dubi-  &conlucrudiocs  cujulque  Rcip.  erunr  obrer- 
tandirauo.cumadtori  incuiuspotcftatc  cfta-  vandae  Coltr.  in  frtctff.exttut.fart.  }.c*p  7,num. 
gcre,& quifpoDceulcroadjadicemivtc,  indu-  |«. 
ad  agcodum  iocptc  dcncur:  cum  prarfcrcim 

THE- 


Ofi  IN  JUS  VOCANDO.  ?f 

THESIS    VI.  generalircr&indefinitf hocaffirmatnr,  fiqui- 

Lir.    A.  dcm  quod  cxGail  apparct  fpcciali  hoc  cafu ,  dc 

StnttntiMcontrMnoncitMtumlMtMtfl  tffoiurtnuU  ubi  dctcrtiodt  intcicfle  aliquod  prxceodentc, 

aV]SubijCit.cciamfiinfavoremabfcorislata  fit.  agicut.itahabetlocura.Cxcerum  in  quoscaufa 

Arquiohxcnon  tonveuiunr,  lataracllc  centra  ptincipalitei conreinit,  velut  ador  & uus ,  de 

abfenrcm,&  lociusfavorcovoiiiforteuciumq;  quibuspixcipuchicagitui  omnimodo  citaodt 

hocdicctc  voluic,nu!lam  eflc.fi  vcproiivc  con-  crunt.nequciudici,  hancfacultatcmalicjuidal- 

xrafuerit,lacaautfimplicitcrhocdicere,fcntc-  Icgandi  partibusprxcidcrc  petmietcndum ,  Sc 

tiamadquaraaudtendam  ciratus  quis  non  clh  al:as  poltconclufionem  in  aud  uunquani  ne- 

spfojuiccirenullam.  quxquidem  communis  ccflanopartcsfueiiDtcitandx. 

&rcceptaopiniocft,propoiitae:iam  uifta  </i;-  Lit.  B. 

fux  \\.th.\x  itt  C&f  t  dtff.xyth  }  lit.t .  Scd  Ju-  IntjuibufdMmtMmtntmftirMtiontvenu^NuXi* 

biumfacir.quod  iple  Tr.infra/fc.  aJtt.B.  dejurc  hiccum  prxceder.ti  c6uexio,  quippequodha- 

Yeriuseflcait.quodfufficiatunacitatioad  to-  clcnusathefi  (ccuodacgit  de  ca  vocatione  8c 

tim  caufam  ic  (anc  ad  aclum  iftum  proferendi  cuationc.qux  fit  iuffujudicis,  ubi  fruftra  qux- 

fenrcociamnoeflc  ncceflariamcitationem  fpc«  raturdeimpctratione  vcniar.  Etoirnuum  nOa 

<ialem,proba.rur/.i.§  ult  quMndomffeUJ.x.frult.  Icviterin  mtrhodilcgespcccat,quodpolt>cita- 

Cmuomodo <y qunndotad.  /.  ^..Cdefroc  Nequc  tioucm  ex  jorc  novo& moribuscxplicaranuJla 

obftac/ 47  d4rtiudJi.f.\.qumfint.fintMff.li.C.  prxmifla  cauctone  vcl  admoniciouc  rcdit  ai 

fuomodofrqunndotud.  in  quibusit  firailibuslo-  traclarionemexjure  anriquo,  81  adco  limulci- 

%  cis  prxfcnccsopponuncuuis,quorum  intcrefc,  tationcmcum  voeitioneinjusconfuodit. 

&  qui  nunquam  in  iudiciofucrunc*r/./.J4  /»jf.  QunUsjunt  magifltmtm  ]  Perfpicuushicerroe 

d.  j/f .  vcl  usquTitatira  abcflc  cccpctunt,  Si  nu-  cftTrcur.  fubcamclaflcrarefcrcntis  magjftra- 

quamaditi  fuctunr.de  quocafuelt/.it f.iJ.  19.  tus.ciquapcttta  vcnta  vocatipofluot,  cum  ex 

infi.dt  mtnor. dctc l.uit^.Ji  ftrvtm-  ubipetbibe-  jurc  Romaoocercufitfhosdurantc  ofncionul- 

xuraufcrri  poflcflio  ab  abfcote  ,  quia  mctita  lo  modo  voc  ai  1  pofle  / 1  h  t  adquamclaflcme- 

eaufarum aflcrtione  part ium pandaocur :  & cef-  tiam pertinet , qui  apud prxrorem  caufam dicie 

fanrcigirurdccifionisrationcubi  vidd.iocau-  /  7.i>>/7&./r/.cuirinftiaaPacioobijcicur/.<4  §.r. 

facft  coodufum:  ipfaquoqucceflabit  dccifio:  dtnturtdic.cyi}*  vera&fac:lisrefponfiocft,eum. 

«ua  dercpleniusagicutlocis  paulo  ante  cica-  quiio  tcrminonocoraparcr,idcoquodinaliu4 

iis.  auditotiummaiusin  alia  caufa:  eodemr 


iudicio  frtftnt  ndhueckMndm-]  Di-  re  citatusfuir.coutumacemnon  haberi 

ftinguitTreut.utcomparcrequidem.  fed  ooo  QuodtMmtndt  m«iiflrMtitus  mMiorihis.  ]  Limi- 

actionemfufcipere,&  rcfpondere-tcncatut.Vbi  ratiohxcoulU  videtut  .quiajamio thcfi  dixe- 

nifiintelligitfcfponfionemincontinentitactc-  ratmagiftratusquicumimpenofunt  :  quod  m 

.dam.nondubiccirai,  quippe  quodaliascom-  jurenoitrononniiidc  maioribusmagiftratibus 

paritionisilliusnuIlusplancmiurusfitclFcetus,  prxdicatut l.ii.$.t.dt  iudJ.ii.de  iniur. 

fcd  quidcm  arbittiorci  collocetur ,  tcfpondere  MMterts  fro dettSis  incfjScio tommijptvttMrifof- 

Tclnon  Diccndumieitur.fiquidemcomparere  /r]Seilicetctiamdutateofficio,quodexop}  o- 

neccflumcft  ctiam  falvatamcndilatione  ,alc-  fuioncprxcedenu  &JafooealIegatoappatet,de; 

gibus  concc(Ta.rcfpondcndiim  &  acrioncra  ful  quod  aliasiiuHafuerirrario  dubitandi.  Ec  hoe 

eipicnditncffe. Imfinl.- .jf.de iniutvoc.Coler.dt'  tamcn,quod  ipfe  cerrurr.cflcaic»  dubiumrcd- 

tif.ioi  CxccrumTreut. dumhic  prxfcotcmad  dituicx/Ua.  infr  dejtccttfat  l  \%.f.ult.dt»dult. 

compatandumadftringitcitraaliamcitationc,  quibuslocisprorcgula  traditur,majoresmagi- 

ioquxttadidit/Ii.jJi/.D.coDtfadiccie  vtdetur,  ftratusduiantcoiKtcioaccufari  oon  ponc,  fed 

Tidclicet  citatumadcautamunam ,  cogi  pofle  tanrumabiiscautionem  cxigi,utfc  filtantiofi- 

utrcfpondeatadaliam:idquc  vclhoc  argumf-  Oemhonoiis:quilaoegcocralcstextus  ad  deli- 

co,qtiodG/i/.i.0i>7irv  j<>quicontraTreut.etiam  «taantecommiflarcftriagioonpofluat :  tuhae 

ad  aliam  caufam  rcfpondcr e teneri  putat.hac  fo-  jpfa de  caufa  quiageoerales  faot,  tum  quia  ubi- 

larationcutitur  ,  quodquiiojudicio  prxfens  qucead  mihiatracio,  dignitasmagiftracus  Sc 

<ftamplinsnon  fitcitaodus.  officij ,  tum  deoique  ,  quod  alias  nulla  ' 


guine  frtftnttt ^uidemniium  wf»dirt-]Ximit   tioacop«cflct,fi  dtjraotc  oificioicclc  ccvcoi- 

K  icatar; 
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DISPUTATIO  IV. 

rentur  Ethecitaprocul dubiojttrcantiquoob-  citationcmrcalemft  verbalem.  Vernm  ftdee- 
tmuemat.fcdaliquid  videntur  novallc  Impp.  dicloprxtons  fecundum  vcrumejusfcnfum.de 
inU  C  *d L.lul.rep.&i  tamennoo  abfurde  dixe-  quo  paulo  atuc.quxus.tiquidem  frac  vcnu  cti 
risclTcibifpcciale.quippejoctimincrcpctund.  in  jui  rerbalitct  vocati  poueconccdas.  eoipfo 
ouod inficii  ipfam  adminiftrationcm,&  dclidlu  ed.clo  locum  c iTc ncgab.s.qux  cnam fcnccnria 
Laf.coociuuatumcft:utmaximc  intcilit  pto-  Jaiomscftd  loco:  3c  egotameo  Angelum  ibid. 
Tincialium.hoc  crimco  dctegt  Jc  puoirt.Sc  ma-  fcqm  malim,  maximc  cum  dc  Doclore ,  fchola- 
Plitrarumquamprimumremovcri,  neci  ulcc-  nsmagtftutuscaquxftioa  lafonc proponatur. 
fiorinbonalubdttorumgralTandi  derur  facul-  Qnod  ft  cxmcnte  TrediaumderationcTiolc- 
rjs  &inhancfcntctiamW/.4.accipiunt^C)».  taaccipias,  incpta.lladifttndtioeric.  Cartero- 
t*+  S*l  tbtd  ubinotantfpecialceflc.Gmagiftu-  quin  h  dc  ciraciooc  realt  ad  hodiernos  morcs 
tus  tatione  k  occaftone  officij ,  c*  quatcnusad-  dii-uuamus,  quibus  lllaoSnifi  ranflimc  in  cau  • 
minift.ac,  dclinquat.  Cxccrumhanccxplica-  fiscivil.buslocuhabct.«equod  Treut.fup.vcrc 
tiOQemkrcftrtclioncmvixadmittitN  86.C.  +  .  docuu.  nonoiGadcommtsfionem  judicisficti 
ubiluftin  fingulariterconftituic,  ocmagiftra-  poceft.urominushodic  hac  difttodrionercac 
rus non quidcm accufcntut , fed contracosim-  utemur  Scd & dtfttngucndi prxccptores  fuor, 
t,loienturF.pifcopi,quorumfc.faBclitati&pie-  nccdcqmbufvis  rorcaflis  annuis  aut  Icvitet 
f  hocdcdill'ca"parctJuftinianum:&forteeo  operammercenarumlocantibus.hocafrirmao- 
tempotc.ooo  anuui ,  fcd  non  raio  pcrpciui  prx-  duro ,  fed  i.squos xquali  cum  p  .rentibus  jure 
lidcsotovinciarumfuciUBt.  colcnioscilc,  Juvcnahs,  quiouscnam  plul- 

r  Lit    C  quamparcatibnsdcbcriAlexand.Magousceu- 

C,([A»ttvttcrhlt*rmont.}CTimTT\tftX2t2&  luit. 
rh  t  utiscolligitur,  cam  cdtaumprxroris de      Vtrum frtvignut  mvercsm.]  Probanda  vide- 
vcntaimpctraDda,  ad violcntamtaptioncm  in  turcontraAngelumdiftinaioy^in  /00»*/«. 
msrcfcirc-  quxrtum  corum  quosW  th  1  fequt-  JnJ1.de  afi.,,um.7  f.iaiet affiniutcm  durantcm  fc 
WcutentiaeftD«4r.^^»  i  ^^  ^^  dtflolucam. 
tlifcftM-  i-  Verum  eaoptniomintmeprobanda  »"Bj|)  VII. 

cft/.-rf  l.x%.ht  ibx. vimmferrevideri.  crcnim  Lit.  A.  

xaptiovioleouvcuviscft  II  quianon  cittaim-  StmtUttr  at*rtntqutt.\  Hic  codcm  vttio  labo- 
pictacempctatnlius.  ur  fibt  patrcm  rapere  li-  ratquotH.ptxc.quodfc.vocationcmcum  cita- 
ccat  lll.quiaut  nct  sitb  1  ncc prxtorillud per-  tionc  confundit.-  fiouidemiudcx dum caufara 
tmiccat  IV  pcr/ -itJt  *  ubilibcrtopccnitcntire-  cognofcirk  qui  apudeumcaufam  agit  dc  qui- 
mittiturpccna.atquin  utique  visillaupatrono  busio  L  i.d  iniut  vte.  injusquidcra  vocari  non 

r  .        V.  .1. .».„,-.  V  nerModrmZ..  polTint  u t  (c  vocantem  fcqui  tcncancut,  fc d  eo 

modo,quoaliquotthcfibusdifputavic  cttait  u- 


Wapccnttcntianoncluctur.  V.pcr  eaodemL. 
li.ubt  ceflar  edtfti  pcena.fi  vocatusnon  rcncnr, 


autnoninvitusvocacusfit:atquinqui  rapitur.  ciquc  poflunt. 
.onporcftnonvenirc&nonpoteftnoociTetn-  L  t  t.  B. 

▼  itus  Et  ctgodicendumcft  cdidtum  prxton»  Tuptlltlocotutor.)  EgocontraTr.  cum  Bart  1» 
adfimpliccmvocationcm  in  )us  &  diclioncm  /  x%juffic,tdt»dm,mfl.tut.l*fml  x.infinpt.  h  t. 
dict  ptr;incrc:quam  finc  vc.n'3  tn  pci!bnaji!la«.  dcfeodi  polle  cx.ftimo  .  ctum  in  pcrfonam  pu- 
noiuiclic.itamcflepra.tor :  ir.cquanmque  nc-  pilli.quimodo ma.orfcptem annis  lii.rcdlc c&- 
ccir.carcfcqucndiautfjtil.landtcos  adftiingi.  cip  euacionc:<x././.i  quxclcuiuncmpum  tcit 
Trn&rtritAVtAtntur.  ]  Foicaflistiou  omniDOS  cucori, an  ipfc  pcr  fc dcfcndcrc  pupiltum  ,  ao  1 1 
fedcatcnushodicquoqucediclo  locuscttt.uc  cxhibcrr.ipliquc  au:toun  vcltt  Etuanoi.  du- 
curn  prxfationc  aliqua  hoooris  conrra  cjufmo-  bttcm  .  cxrationejutisantiquipr^icntc  tutorc 
di  illaspcifooasproccfluspctanturrquio  omni-  in  jus  vocar.pupillumpocuiilc  &  mulcomagis, 
modoeiitinillisjudiciistoferiotibttSi  mqut-  uL>i  hancvum  andlorandi  pupillo  Jeqiilc  tu- 
busmousift.adro!.H:\  t  ci.im  aclori»  ntctpi  lla-  COMion  tantumpocu.flc  .fcdettam  dc^uilL  ci- 
won.m.ico.UMus  ocait.  u  1  pu j.  lura    £t ratto  Trcut.  quod  pujj.llut 

Vtrum tlitcifuiui fe*C\\ t.rem  ]ScqttiturTrci'r.  oon  habcar  tdnneam  ftandi  pctlonam  ia  judi-. 
diftinctioncm.quamfx/./Wer»/^/  ptopooit  Uf.  cio,  imo coaciudit.-  vclquuadcu.nclfcdurm 
Utl,dt*cJt9n  namtr  -jZ.&fta1'  int«  uoufitcitatiy  ,  ut  r upilius  pci  fc  comparcac, 

co^ue 


DE  IN  IVS  VOCANDO.  ?f 

eoque  no papillo foli  frparatim  i nfinuanda  cft:  lircr.nec  ad  cu  effeclu  Dt  fe  tjrjatar,eitari qneut ) 

tcI  quiaratioilla  claudicatio  mioorc,  qui  utiqj  ut  in  judicto fc  defendant :  quonia fc.  etiam  pct 

cocafu.quocuratorenohabct ,  tc&ccitabitur,  procuratoic  citatuscoparerc  &  refpoodcrcpo- 

&  nifi  curarorc.quo autore  defcndatur:fibi  pe-  teft.quod  not.laf.citato toco ,  ita  videlicct,  hc 

tat,  nnsfioncin  poflcsiioocm  bonoru  patieiur,  reftitutiooilocusfir,nonfimpliciter,  quomodo 

juxca  notata  Zaftnlfiminor  dt  reb  aut.iud.  loquuurTr-  fed tu  dcmu ,  fi  ptocuratorem  non 

Lit.  C-  potuerintreperire  Planc  cum  dixiflctcos  cita- 

VtrhaUnmrtali  citationt.]  Liquidisfimum  hoe  ri  pofle.infubtiliterfubjicitin  allegatis,  nccci- 

cd^/ocmiocpiodcbito  alicno jurc poflcapprc-  tatiocoruipfojurenullacft ,  cumct  prxmisfit, 

hcndi :  ncqucalia  dc  caufa  hoc  afperfit  Tr.oifi  citatioocm ipfo  jute  valci e  ifnrmandum  cfl.r. 

occaflonc  habcret  conna methodi  lcgcsde  ifto  THESI»  VIII. 

cicationisgcncrcquxdamalicnolovoproponc-  L i  T.  A. 

di   Cartetum  fi  pupilluspubertati  proximus  &  Si eattfa  nttorufint.omitti tam ftjft  ]Lubrica& 

doticapax  fic,ipfc  tcalitcr  citati  porcnt.  periculofa  Tidctur  bxcfcotentia.ficjuidcm  om- 

titcinmufurelo»umAahet.]S\i\\ih\cconoerio  oinodc  eflcntiaeftproceflusjmo  vix  ulla  poflit 

&  aliaratiorutorisincaufaalicna ,  &  muliciis  cflc  tantanotorieras,  quxexcludat  omnemcx- 

iucaufapropiia  ,  qu*  fpecialiprivilcgio  favorc  ccptionem.pixfcrtim  circaca,  qua*  coofiftunt 

fexus  conccflo  dcrcnditur  Et  tamco  rallaciahic  jn  fa<u>  &  fcmperrcusjurcconqucctposfir,  ba- 

committitut homonymix: quia  boc tantumu-  buiflc fcquodopponeret SaUc.inl  j.nu  n.C.dt 

lietibusdatum.ne  locatceicm  publicum  Sc  co-  accuf&infcriftSc  ficitatioomitti  poteft ,  pote- 

fuetum  ducantur  :  cxtcroqum  muliercscom-  ritetiara&  magisomittilitiscontcftatio.quio 

prehcnfas  monaftcrioiocludi  vult  Juftinianus,  &  ipfafeoteotia  ,  Sc  cum  qui  non  citandus,ncc 

quxrcverarealiseft  citatio.  audiendusfit.ftacimab  cxecutioncinitium  fic- 

Sifi  pubitcuslatrovelhomicuU.  }Hoseriaraex  ri poterit.quxtamco  &  abfurda.oectantomra- 

temploextrahcadosait.eoqueconfufimtractat  tiooijurrsci  vilis.fed  ipfi  rationi  contrariacum 

dcperfonis,  qux,  Sc  dc  loco.ex  quo  quin  &  dc  fint,prxftat  cum  Gail.  Sc  aliisinfiftcrcregulx, 

caufis.inquibus  reaiisciraciofiac  liquidcm  ex  quam  prxtextu  notoiietatisabfurdam  ftaruete 

co,  quodlatronis& homicidx  mcntiooc  faciti  cxccptiomm  Etfruftra  arfcirur/  t.§  x.deadmi- 

etiam  dc  ctimmalibus  eum  difpu  ate  apparcr.  n-firer  tycvtt  quxratiodccidcodi.non  i  noto- 

loquibuspetfpicucfalfa  cft  fubjccta  cxceptio,  ruratcfcda  favorccaufxdcpcndet,  quxfacir 

dcmilitc,clcnco& mioorc ,  quospropter  dcli-  ut  ctiam  tcncat  pronunciatum  contra  abfco- 

cta  comnufla  comptchcn di  poflc  nulla  dubita-  tcm.Plaoe  quoad  unumaliqocm actum  fenten- 

tiocft  quinnccincivilibusminorcmcxcipun-  tix  Tieutlcri locus  efle  posfit  Simpliciter  di- 

dumcrcdiderim  ,  &  Gail  citato  loco  oomina-  Cam,quodaut  ca  notonetaseft.ut  abexccutio- 

tim  dc  infanttbus  &  impubetibus  loquitur.  ne  incipere  liceat ,  &  froftra  quxritur  de  cita- 

Dodoresltgumvtl prajfrjfpm.  ]  Cum  ctiam »»  l.  tionc  aut  ncgnriam  cognitionem  caufx  qua- 

ct  C.<rf«prtf/*/hofiimuxotes&libcricontincau-  bm dcfiderat,*:  utiquccitariooeopusctit.Ce.- 

tut  .inctiminalibusproculdubio  faHacrirhxc  tcradccaufis  ;    quibusnon  opur  bt  citationc, 

fenteotia.  Et  nimirum  Impp.  hoc  priviiegium  non  moramur,  &  peccat  hicquoque  Trcutl.  m 

illisconccflcruntut  ne  ficutplcbci  ,  vclquxli-  lcgesmethodi  ,  idcm  bis  traftans ,  fiquidcnx 

betalixpcrfonxmiudiciumducantur  &  cxbi-  hunclocumiamattigerat/I>.«  Ut.A. 

beaotur-  Pono  Poctx  &  Mulici ,  quaceousoil  LtT«  A.  &  B. 

nificalcs.redte  contineri  neganrur.cxterumeos  Quttad  totam  caufam  fufficit.  ]  Hicqnidem 

aliquaodoprofciToreseflenihilpiohibct.Tcx-  fibi quodammodocontradicit  th  «.  Ut  A.vbsi 

tustamcoallc^an  nihil  faciunt  cuml.\.  C depro*  ut  lcntcntia  valcat.neccflario  tcquirir  ,  uradea 

ftff.  loquatur  dc  immuoitate  muneru  ,  dfinl.  4t  aud\e"da  partes  fiot  citarx  Et  haud  fcio.ao  iftud 

Cdtexcufmun  Hydiaulasdc  Muliciscxplicare,  juri  civili,prxferrim  rationiprocedcndi  cx  jure 

ficabfardu.inqoolapfusvideturCwiM  ml.t.§.  yeteticonvenirepolsit.quononut  hodie  ioor- 

grammatict,dttxcuftut.           Lit.  D.  dinariis judiciis.ftatiibleonefqucctattermini, 

CttartpojfuntquimvintuUs.jHicitetuzlioCeoCa  fedutipfeTr.docct/I«.i./f/.F.formuiaconcepta 

accipit  verbucitatiooisquaiupr.  th  oimirum  &  iodice  addtctioipfodiccogoirionisjicctde 

quodhisdcauotiaxipoflct^utiqicaunoccrca-  copattibus  conftarct  »  prxcoois  toce  citatio 
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75  DISPUTATIO  IV 

ficti  folcbar  quo  t  etiam  porro.  fiquidem  non  macem  ,  &  ideo  tertiacirario  reqniri  videter, 
IhumunoJ.cjiiiicium&co^nitioabfolveba-  quodptimavclfccunda  noo  rcfte  prxfumitur 
iu:,facium  fuiilc-piobabilcclt:  quo  ctia  omif-  mfinuata  Et  male  c ccpic  Trcut  Mindanum  qui 
fio,  dicsdicta ii  co.iveo:aco<. admonerc  potc-  loco cirato iftum erTcctum adlcnbir  monirioni 
rativclutiquiinjusvocjtidefclicndoinccrtum  iudicisfacta-adpartcmprar  coccm  ,  per  quam 
dicmcarcianc ,  ctiam citraaliam  vocacioncm  faocomnisignoranciarprarfumpriocxcluditur, 
ad  vadimoniumoccuircrctcncbantur.  Ncquc  ridc  Sith.inhi  numcr.i  4.  G.  yuom.  QrquMnJo  iu- 
rationc  carct.  quo.i  locis citansrcferunr  Mm-  dtx  frib-d  SmIic numtr.  j  &6.  Sccundumqux 
,  :^  ;  .1  ;'  ;ic  j:,n  iemad  toti  caafam  tecepti  malcinrVrTr.  quod  principi»  citatio  fcmpet 
&ufitatacfl'c,  ubi  quis  ex  longinquis  locisad  babcat  vim  pcicmproiit  fomquiaprinccpsnoa 
refpondcndumautlitigandum  evocatur,  quod  fempcrprocrihunali  deceroit  cinnoncm,  tum 
ctiam  vuhSchrirfctnt.i.conji 81  n  1.&6,        .  quia diverfaeftmomtiopartispixfcntis  a  cita- 

IncMuJif purgttttonum]  Exceptio  bxc  etiam  tioncqujeiniuiuaturabfcoti. 
extatapud  Minf\.obftrV3i-&i<>bftrv  Srf.ubi  THESIS  IX. 

rationcmdeiurait  a  gravitatc  Sc  magaitudiae  Lit.  A. 

prsrjudicij.Quarfane  tationulliuscft  momcnri,  DtltgMli  iurifdiclhnem  perpttuMt  lEfTcclus  cft, 
quodinquactinquccaufacontracitatum&  noa  at  poftcitationcm dcfunclo  mandanre  delcga- 
comparentcmtanquam  contumaccm  piocedi-  tusproccdcre  posfir  idquc  vidccur  firmari  cr- 
tur.idcmprariudicium  vcrfatur.  Etvidetur  hic  emplo  mandati  procmaroui  Vcium  dircrfa 
imprudenterconfundicitatiounica,  &  cirario  huiusfc  llliusrauoeft  rqaiaprocuratoi ti bi  ipxi 
adtotamcaufara.  fiquidcmctiamtertio  rcpeti  quarnc  obligatioocm  5:  actioncm.  ubi  primum 
citatiopoccft.ut  camcTcmper  ftrad  roram  cju-  ntgocium  aggrcfluscft.rcsintcgiacfjedcfinir, 
fam:  eodcmqucmodoin camc.a  non  fcmpcr  &  pioptctinrcrcflc procuratonsrcvocarc man- 
fufficictunacicatio ,  fcdfcmpcrtamcn  crir  ad  datum  non  licct  Atquin  delcgari  quicquid  c- 
toramcaufarn-  Er  pcccar  igitur  Tr-  dumadrc-  ciamgcfleti.mhilinteicflcdici  porcft,  necillc 
pularadecitatiouead  cotam  caufara,  Glbjicit  quicquam fibi  acquint*  autinfuampctfonam 
exccptioncmdccicatione  iterata.  transfcrt,  eoquc  etiam  poft  Istis  contcftacio- 

Lit.  C.  nemmandansad'r jurifJiclionemrrvocarepo- 

Qaxhicdcedi&alicirationetraduntur  ,  a  teft  Zafinl  ydt  turifdtQ  nun  Bribtd  n- ti.  Isfitt 
traclationcdecajfis.funtalicna,  &  rccliusfub  /1  V?w/  mandat  in  frincdt«ffic  ti-s  Exquoeffi- 
th.i  toF.propofuafuiflcnt.  ci  videtur,  ctiamfi  poftlitiscontcftationc  mcr> 

Eamqnt  (otui  crdi»*riHi.  ]  Er  rationc  juris non  tuusfi:  deIrgan$,dctcgarumampIiusproccdere 
dubitcmira  quoque  citarcpoflecumcu' iurif-  nonpoflc:  quippc  cumomnia  cx  pciiona  illius 
di&to  prarfcrtim  ad  uoiverfitaccm  caufarum  agat.illofublaro ,  mhil  amplius  agere  poccrir. 
tnandataeftjcumhicomniafaciatcx  perfona  8c  Facitquod  morti  odrlegatc  idcm  videtur  cflc, 
iurcmandaatis.NequcobftatN  nx.r.j  inf.  pr.  acfi  remotusab  officroruiflet.-quofaclojusde- 
nbioidioanimagiftratus  opponuncur  iudici-  legaruxpirarc  notant  D  inl.%  dt  inrijd-  Ktrcro 
busfpecialibusquifccuodummorcs  cius  fcculi  maoiftiatusnoniiabcriuiifdiclionrmiuic  fuo, 
«dfingulascaufasdari  folcbant.  Plane  dc  Ie-  fcd  Itbia  Republ  commiiTam.ut  ncquc  motuns 
gatis  nodicrnis  ,  qui  mixram  lpcciem  ludicum  quicquam  in  aliu  rranfmirrar.  neque  novos ma- 
darorum.&coruquibuseftmandatajuiifdidtio  giftiatusipfi  fucccdar.  trfi  iraftaruamus.nulln 
conftituctCTidentur,juxranocatadi(p.prarced.  iofcitrui  imqu.? cnnd  troactori,  cuifortc  per 
facuitatcmitacitandipefmirccndamnon  cflc,  ciratioiicvclliriscontiftjtionciusfit  quxfitu.* 
non  inritusconceflciim  Dclegatotamcnpnn-  quia  novus  magiftratns  in  codcn  ftatu  in  quo 
cipis.idconceditut iTiJh  xUt.E.  eftcaufam fufcipctetcoebitur.  Etltarc  quidem 

Titplerumqut  per tmPrrrie  tnbustdiiTii. ]lofab-  efficcreridcbaturormortuodclcgante.omni- 
tilitcr  hoc  dicitut,  (iquidefnilla  pcrcmproria  nodelcgansproccderc  non  poflcr.Veru  uulita- 
dicitut cttatio,quandounapIununilocointct»  tis  ratioiuafir  aliudhicftatui.quod  probatui ear 
pomtur.  /«.^'«'•'j^.^q^ardumait.conrirmaiimandar* 
Citntiounn  fufficit {iiudtx protribunMti ,  f>'  ]  «urifdiclioncfatis  ionuit ,  citialegisafsiftcntii 
Vetura  hocnon  vidccuc,  quiadcc;crum  iftud  proccdeiedclcgatilnoopoflc,  &  hocadco  non 
iudicisAoa  magis  facere  potcft  partcra  contu-   anudaaothontatcmandanusfcda  Icgis  con- 
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firmatione  profkifci:qi.ixfcilicci  facit,  ut  mtc- 
nm  ptocc  dcfcliceat  dclegato.diim  aliusmagi- 
ftraruscicatui.cui  piocu!  dubio  msctit  caufam 
utcunquc  crpcam  ad  fcfe  rcvocandi :  cxccrum 
paticntia  iua  dclegattcmcHi  a  dcccilorc  fatflam 
cenlebicur  confirmare  &  repcrcrc.Porrocum  in 
d.1.6  dtiunfdifi.  re  t>6  amplius  integra dclcgan- 
tis  iiiriidiftionem  confi:  maii  tr.iditur,illud  vi- 
dcndum  fu,>crcft,quando;es  inrcgra  cifc  deli- 
nat.bnimtquieriam  r.ondtmi  facl j  citationc 
funda:am  dclcgari  iuiifdiclioncm  putant.qitos 
icfctt  Sc  rcfutat  lajonin  I.  s  dt  ttirtjJilien.  Scd 
Ci>mmuoiusrrcrptum  eft,quod  :cs  inregra  elTc 
deiioatpcrcitationcm  Bart.md.t.f  n  13.  Bald. 
vjid.num  $  bZ«p».4j  &  fj  Jafon.  tol.11  ptr 
C  c.iodtoffi  dtitg  pcr  quod  communircr  cotrc 


DE  l  hJ  IVS  VOCANDO.  7* 

cliode  albo  corrupto  conrra  enm  qui  citano- 
ncm  veibipropoiitam,corrupit,r,OD  corr.pctit.- 
&  in  Itgtunie fiquiiiutdtctntt,woi\  coercctui  illr, 
quinon  nlpondirad  citationtm:  cV  omnmo 
boc  lub  difputatio  prxccdeo.  tr-dcudun.  tu- 
iflct. 

Inttr ailcrtm  &fi/cum  dividtndorum  )  At  ira 
obicivaiim  popularibus atflionibus.ubi  resad 
certum  aliqucn.hominem  non  pcttinet.  E:  tt* 
goiiadccrtumhomincm  pcttintt,  totumnit 
acloiis.Scd  uttlimque  hor  nuivbium  laloiat: 
illudquidcm.quia  ibi  pocius  rortim  dcbct  c fle 
fifci.quod  piobar/.jfn.i»/ r.dtttrm.m/t.hoc  vcto 
qmah  iftoncgligcntealiusagat,  ad  iftumics 
r.nn  pcrnncbif,  nequt-  t:-mcn  hmc  intci  aflo- 
nm  &  fifrum  divifio  niflitueuir.  Et  erro  ^i- 


t\um  tradiiur  cay  1      .'.  quod  1  cq  .  1  11  I  ; :  ,  cu-  flincl ior.c  hic opus  eftl  inrcr  aclionis  t 1  tdiclo 

tcltanunem,undcfabclladc  Azone  quod  captt  piopof1tioncm,cV  cius  in  iudrc;o  dcaudhoDt  m 

gracum,<?£  cspit.rclatum  cum  fccerint  vitupe-  ut  vidclicc  t  ubi  aclio  populaiis  piopteidam- 

rarum.dum  illc  non  infpe<froc4/>  1  o.iurifdiclio-  numalicuidatumpropofiiacfl,  quicunquect- 

ncmdclcgatilitiscontcftationcderoum  perpc-  iam agcns,totam  pccnan  confequatur.  U.lnter 

tuati  f>rr^.ijj.contcndercr:nifi  quispro  Azone  iationcm  &  foimul;m  icu  ndet  di  6  ve  agcr  di, 

dixcrit/  r4/.2e.verbum,maximc,  accrptcndu  &  modum  condcmnandi.fi vc  petius  rxrquc  n- 

ciTe  limicativc.videlicct  fi  dclegat*  ignorcr  de-  di:cuius  dtftinclionis  tffcfiusfpetfariinnijs 

cesfiflc  dclegantcm.vcl aliasut  in  dubiovalere  atftionibus  popularibus,  cxquibus  agitlirad 

intelligatui piocciliis.  CxccrumO»   inis.de  vindidtam.m tamcn aliquantio  paispornxad- 

turtjd.n  .S  difft  rcnnam  liac  in  rc  flatuit  intct  dicatur.adiudiccrui.vcl  quocunquc  rrodo  tii  • 

ius  t  anonitum  &:  civile,ex  quoopiiscflc  cxifli-  buatur  aifloribus.loco  prarmii.quo  ad  vindida 

mat  litisconttflacone  Vcium  cum  cad.hic  ra-  illamexpctcndam  allrciantut;qux  fptcicscft'» 

tio  videarur  perpetuandi  iurifdiCtionem,  qux  l2<.%.ult*dSyU*n.  cx quo  tcxtu Ticutl.  malc 

cfl  m  pixvcnicndo,dcfcndi  posfir  ctiam  cx  ra-  fcntcntiam  {uam  compiobare  conatui.  vcl  quia 

tionciuris  civilis  rem iptcgramcile  dcfinere  a  parriculaii  malcinfertur.  vel quia non ita in- 


per  citationiscmanationcm.fecundum  hodicr- 
num  p;oci  dcndi  morcm  Chtl.  YLonig  infrcctff. 
t*p.,A..G*tl.Ubi  tbftrvnt  7 4.»  18  ctemm  cx  ra- 
nonc  iuns  vcteris  dc  citatione  propric  fumpta 
inepte  dubtcetur,&  vocat<oni  in  ius,  qux  etia 


tcnditur  illaaiflionc.ut  dimidium dctur aclori, 
fed hoc tarttum  prxmiilocoacloiirribuitut.  Er 
habent  omninoaclioncsropulare.*  con  cctram 
&  eandt  m  naturam,tc  d  qLamipfisprxior ,  vcl 
aliislegislatoi  dcdir.eoqut  aliqcando pars  da- 


aprivatisficripotetat.erfcclusiflcaiifcribi  non     tui  aclori/ tf.<i^fi«#UUido«odo  'oti  n  fiico  /. 


posfit:  idcoqiieopusfuit  hinc  admonc,  illinc 
caufx  fufccpta  cognitioue  argumtnt.ii  R.  dtiw 
rtjd.Snp.Gtnt.i  deturijd c*p.  it>. Aliaplanc  ratio 
eit  iudiCis.dati  qui,  licct  re  tntepia  verbi  caufa 
prxtor  dcccdac^rctltedc  caufa cognofcit,  qma 
abipfoofiiciodatusvidctur/.  49.  $.  uU.  dt  iu- 
dto 

Lit.  B. 

CitJntiivtrcm*giJir>tui,(ye  ]Mutlahic  cum 
prxccdtnti  conncX:o.&  aljaieafubincptchic 


fi.infr.dttrmmct  inqnotabitur  Gaddtu*.»/. 
M.itV  S.num  K.qui  fcmpcrptxcam  vultefic  a- 
cloris,quodtflcontrai/  t-*1-%  ult  ad\,ll*n  1  bi 
non  iuic  aclioms  fcd  pta  mii  loco  ac?  01  aliquid 
coDfeqiiitut,cit  codha d.I fin.dttrm  mtt.  ncquc 
enim  unquam  ctnufqcam  aurcs  illamfetant  cx- 
plicationem  tnfubliccd*ri,idtft  txftfuUri  *tiio- 
htdtn  qum  tmoapcitt  fipnificant,  fiico  illud 
dandum ciTe.ficut »«//./.  x\.htfrin.  tt  publiro 
dait.r  fl  ei  fifco  da:i.  rianein  dubio  pccn:m  a- 


afFcClacur,fiquickm  neque  citatio  prxcrpuum  floii  apr-licamiair.  oi.m  facrlc  adnuttc  »t  d  L 
munus  }udiciscfl,ncquc  remtdia  hic  piopoil  \.inptin.t<'tjtfu,tl..vte  a.l.utt  dt.ittf.l.\.%.l  tt  *u- 
ta,prxfeittmaiftio  dc  qua  in  fi.  th.  quicquam  ttm«fftocthtiquiatttttrint-f*t  cfttntl.11  ttt  V  S. 
cumcitatioac  communc habcnt  tk m  fpccic  a-    quodli  ca.mattor  cxcdiroi  oicuur  ,  ncctilnm 
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?l  DISPUTATIO  IV. 

eft  ctiam  rcumeiTc  dcbhorem :ncquc  aut  toium    merito  incptias  illa*  Dd.reprehendar  7*f.  i.  inr. 
fifco.aut  partemtantumprxraiilocoacton  ni-  fing.x  ptrttxt.ind  l.u  n   ;  Ait  ICtus:vclutifiquts 
bui.fiquidemhociurecreditiaut  aclioois  oon    rcmmobilcm  viodicatiafe paflusnoo  cft ,  fcd 
veoit.Ncquc  poslU  textum  gcneralcmio  d  /i».    ducicam  vcl  fcrripaflttseftfvidclicec  hoc  cdi- 
rcftringcrc  ad  cum  cafum.ubi  proptcr  mtercfle    cro  &  hac  pocoa  noo  tenctur  i  cxtcrum  (i  &  fc- 
privatia&iopopulaiisptopofitacft:  nifiporro    qucntiarcfucavir.ifciliccchoccdicto  rcnebi- 
ad  rr.m  ctiam  eafum.quo  isagit  cuins  intctcft,    cur^  fcqnentiaauccmnimirum  iam.fcrrt  e^> du • 
tcftrngcrchoc  velts  quiarcliquiiPoncgligcn-    «quar  qtu  ficri  pcrinittit  ,  hcrr  viodicanafe 
te  occiipaotcs  intercttc  projtiuim  pixtendetc    paiVusnoa  fucrit  quad  puigaracontunmcia  hae 
non  ponUDC  Iiicoquc  Uatucndum  videtur  con-    pccnam  ev;tat.  Sccundum  hxc  rectior  videtur 
C[a-r/reuc).exh*t^uoqucac~tionealbi  corrupti,    cxplicatio  Bulgaii  probata  cciam  Zaf  tu  -ucre- 
dc\\ui l.7.&9  dttnrifaiei  tocum  applicari acto-  mutndeexccucorialibusaccipumus.iiquidcm 
ri.quamvis  videamdifttnguihicpolle,  anvin-    ipfcprxtor feoccociatiudicttin   datorum  cre- 
duccurid.quoum  cx  populodamnum  Jacum    quitur  / 1  f  mprinc.de  rttud.\cc\uc  movctobic- 
nu.vcldari  posfit.aufccus.vclutinfjucic //.•?•    c*io  Ant  !*br.ind.l un  Cubitamcn  erroncefcr- 
& p.dt  lurtjdttt  atramcn  etiam  in  cali  /  j.  drft-    tcntism  lftam  Dd  vulooa  i''ciib<t  quodincxe- 
puhh.vtol  ncmioicx  populo  damnum  datum    cutiofu  aullum  fadum  paitis.lcd  tudicis  mtcr- 
cft.cV  pctcft  limpliciccr  in  rcpubl.  ius  populi    venut:quiabtcnoo  puniturtantum  qui  aliquid 
laefum  dici  &  fi  fiinHilatftamomcnta  pondcrr-    fecit,fcdquifactoiudic»$.  obllittt,  &  tllud  quo 
rur.oihilunquamcciti  dcfininposfit,  videde    mtous  ficrct.irapcdmt.p&riitf  l.un  i..\.\b\.fifr 
hicteAnitl.  e^loh.T*b.tn^.pamnits  1.  dtaci  t$>  yrf«e»//«r«w/*v/r.Attamenhocadcxccurienes, 
Zefibtd.num  <6  l*fnum  i9  &ftq.ubiex  Br.  rc-    qux  f.ntcn:iamlatam fubfequuotur,  reftringi 
fcrt  fl£  probat  hancthcoticam  :  quod  quando-    oolim:fcd  omnitio  dueiim,otuncilludhiccx- 
cuoquc  Lez  vcl  cdi&um  introducat,&  propo-    ctcmum  dici.de  quo  cxpcdicndo,fivc in  iure  fi- 
nat  actionem  vcl  iudicium.  pcrfecntiopacnx    vc  io  iudiciotractatur,ro.quc  omnem  curn  hac 
dcbeatur  adtoit  quodurrcgulare  crTe  admic-    actionetcncri.quiconrumaciafua  eficit,  quo 
tam,habettame' illud crccptionem velut  /  aj>     minusmagilcracus,adid.dcquoapud  ipium  a- 
(w.ndStlan  Porrolentcotixillt,  quod  indubio     gttur.pcrveoire  qucar.idcoquc  ccumfitantum 
pQcnafitaaoris.nonobftat/42  '"^  dtprtcur.     de  cxtraiudiciali  accu  traclccur  ,  veibi  caufa 
Ubinonidco  ocgacur dari  poflc  procuraror,    micceodoiopoircsfioocincz  primo  dccreco. 
quodacliofitcriminalisadioquc  pccna  ad  tif-    imoficaotum  vcibicaufadccavcododamoi in- 
cumpcttincat,fcdq«i33ntc!ttem  contcftacam    fccti.cdiclobuic  &  pocox  locumcfle  dixerim, 
omnium  pat  &  xqua'c  itW eft.  qutppc quod  hxc  rcfpeclu  iftius.  quod  in  mdt- 

Lit.  U  4t  E.  ciorraeXacur.  cxrrcmorum  habcot  racionem.- 

Cireahanc  aclioncmduoquxranturl.quod  quod  non  difpliccrc  videtur  Dunrtn.  i  difp.it,. 
namfic lllud.quodin/  un  f,tjuittusdtctntii\Cio  imofortasfisforriu<quisteoravcrlr,quamcun- 
appcllatnrcxtrcmum.  il.  qualis  oam  fit  hxc a-  queconrumaciam.|K>itquamcomm«rtamfubfi- 
aio&adquiddctur.Quodadpriusartioctoo-  ftitprxtor.hoc cdidtococrccri  coqucnanc ci- 
▼cm  hicioccllecTus  efleiW/  un.S\fcnbit.  l»f.  tonuciamexcrapcenarailtamcfie  ,  quxporro 
«cBulgarusquidcmintcllcxiteaqHx  concer-  proccdcoccprxcorc.quafi  per  pccnitentiam  Sc 
nunt  czecuttoncm  qucm  lntclleclumab  omni-  paticotumf.quutampurgccurck  elevctur. 
busreprobarnbidcm  traditlafoo  :  &  Bartol.  Acquehxc  dc  primo.Scquituralrerum.qoa- 
omncsprxtcthunc.tolcrabilcsiotclleausclTc  lisnamharc  a£io  fit  &  quid  pcrlcquarur  ,  Ec 
proountiat:quippcquod  inquacunque  iodicii  Trcotl.quidemeamfacitprivatam.qux  adid- 
parrccontumazmulclari  a  iudicc  posfitudco-  competat,  ut  rcuscontumaxdamno Ittismul- 
quc  ipfiscztremumeftrpriocipium  mcdium  &  flcturrfcquutus  Duartn  .MdtitulfiautstmdietnH 
ultimum.quibufdamptincipiura  &  ultimum.-  i  dtfputu.to.bin *poki  *dvtrfB*ron.ittvt*M4 
quod  laf.fuavitctfcilicctcoDfitmar  a  notatio  Ttrtnnot.\.*mm*dvtr.io*xd l un.i  ulttm.ibt.auM 
ncicibi,txtrtmum,idek,txtrnm*dium.  Veiurn  titnrts  tfl.Vciii  placet  magiscontra  Trentlcr. 
hinooaoimadvcrteruot.  hoc  cdiao  fpeciale  eorura  (ententia  .  qui hancaaioncm  faciunt 
geousmuiax.ec fpccialem aaioocintroduai,  popularem.qux communis vidctur  Dd.qui tc- 
^uafpecialrtconturnacucocrceacur.utno  ira-    fte  1/sf.tndAAlt.  fifco  cx  hoc  cdi&o  aclionem 
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DE  INl  JtC*  VOCANDO.  r* 
t,quodfeqn«ncurZa/i.«m<tf)i»/*/.a.  eflc.Ex  quibuiipparetomrtino  falli TrrtitT. 
C*tMc.i+.*bJtrvMt.--i.Sctf>  Gtntil.udtiurifdM.  8.  quidcm  Dd  ae qoidcminaflcflbrc hoc cdicTtum 
qui  vctbid.f.ult  quantiearcs  cft.itacxplieanr,  adcnittunt.nifi  cxiaracutpa;  qnam  fcilicctiJli 
quantt  contumactarnnon  parentis  pumri  pub-  ioimpcritia  iuns.non  magiftrarus,fcd  alfcfloril 
liceintrrcft  Ettamcnctiamadmilfa  alccra  ex-  colloc mt,  Bsrtol.lafcn  ryZnfmd-l. t.  ubi  hoc 
plicationcoihilominuspopularcm  hancaclio-  commune  tcftantur.quippcquod  aflcflorpcri- 
nem  efle.dcfcndiporcft:  utfcilicct  dicamu<,  tiam  iurisprofitcatur.  Et  crgo  edictum  lllud 
prxcoremcanci  voluiflexftiroarc  irviuriam  fu-  non  cancuro  magiftiacum,fcd  ctiam  afleflorcm 
amquanti  verbicaufatespetita  §t  abduci  iufla  cozxcct.d.Li.ib\>ftdipfi*fftffori.cqu3c  vcrbaim- 
fuir.AmpliuiliccfprivatamhancaclioacmcJlc  pcritointcrpreciimpctite  adfciibic.^JW.F^.ri. 
conccdam,  accamcn adhoc  cam  tantum  com  •  rxincptarationcquodcdicrum  tantum  com- 
pcccrc.ucccusdamnolicismulctccur  ,  minimc  prchcndat  eum  qui  ius  iniquum  vclpctiic  vcl 
conccJarn;ncque  dubicabo(quii)  cum  cxactio-  ftatuicquiaftacuillequoquc  vidccur,  qui  ius  i- 
oemtilccx.oihiiomious  perfccutio  uiipfiui  mquum  fuggcsficmagiftratui,  &  ua.uc ftatuc- 
concurrac  pcrfxpc//*».inqua  dicicur  cocr-    rccur  cftccit. 

ccri  cootumaciam.efle  pccoale  ludicium,  imo  FnpropriutMufMtotonfitioft/trt.]  Nolim  eo  uf- 
cotinercmerampccnam,eoquenccpoftannum  quchocedictumcxrandi,quodhicneque  afle- 
occinhxredemdari,  quxfaoc  fccusfchabc-  for ncquemagifttacusfic:& durum  vidcacur,ad- 
rcnc,  fi  caocumrci  vcrbicaufx  peritx  xftima-  ftnn«ere  advocacum,  ut  pctpctuo  unamcan- 
tio  in  hoc  iudicium  vcniret  Licct  cnim  aliqui-  dcmque  fcntenciam  fequarur:  cum  ctiam  non 
dopcrcalumniamposfircflcinftituraacJio,  &  vidcacurillicicum,fequialiquandoprobabilira« 
nihilfuifl'edebi:um:atcamt1prxiiimpciocftpro  ccm.ck  pixfcmm  m  quxftiooibu&iuriscootro- 
pcccncc.Sc  magisproiusuone  &  decrctomagi-  veifi.amicitix  vel  favori  ahquiddare  Potcrii 
ftrarus.quodcumproveriracchabcarur,  fcm-  camcn  ita  accipiTteutl.fi  confulens  fitin  dolo 
perquod  pctitamcft,  debitumdict  poccft.Sc  malo vcllacaculpa vcrfucix:quomodoipfe  Zaf. 
geocralitci  hocobrmct,  &  ex  oatura  ipfiusa-  cam  fcntcntiam  limitat. 
tfionii  ,  uteamcram  poenam  contincrc  dica-  THEilS  X. 

tur.  Lit.  B. 

DMturhieMtliottiMtnrto  )  Hocita  explicar.u"       futtMptr  rtfponftontm Md /«yJV«o»M.]  Ncgar  hic 
accorecaufamrclinquenreinpendenci.reuspcr  perrefponfionemadpoficionesinducilitiscoo- 
proccflumincootumaciamab  inftaotia  abfol-    ccftacionem  fMmGffi/.  i.olj.7f.infin.quod&w>tAt 
vatur.Hocveroiocptumcfleapparct.fiquidcm   Mynf.rtfp.  t  n.6  Mafc  eonc.+i*  n m  tx BtU  ttut 
bxc  abfolucio,cumactionc  hac  pccnah  nihil   inlunC.d.litittonnfi.tol.i.vtrff.quMro,  diftin- 
planc  habec  comtnunc:  eoque  adaliumcafum    goir,an  rtfp6fio refcratuiadpofitiones  an  ad 
$•  «,.</./*».  neceflariorcferenduscft.dcquo  lafon  hbcllum-ex  hoc  fundamcnto.quod  aliudficpc- 
ibid.Zaf.t.inttlfmg.x.CutMC  XA.t.xx. Quxfcquu-   cicioaliudpoficio.k  ut  loquicurGail  quodqui 
tdfiic.fi  dcbannito.contumacccxpcnlis.tiina   pooit.nihilpetat.Verum  ut  hancopioioncmita 
cicationc,ut  partim  itcrata.ck alicooloco  pio-  in  praxifuolocoreltnquamus.quxfundaturcx- 
pofita,paitimctiamcxpcdica  faciliaquc.3c  rc-   prcflbtezuM.f.*» .rf/if.r#«/f/f.eafo:tasliscxacla 
m  sfivetantumtractata.infupcrbabcmus.         ad  verasrationes.dnbia  vidcri  posfit.  Namprt-  x 
Lit.  F.  mooppofitioillapofirionis&libelli.v.ciolacft, 
TMoJtmmtfiJ  1  Hxc  quoque  affcctaca  con-    cupofitioncspiocul  dubio  parrclibcili  facant: 
ccxio  nullacftrfcdquodipfamrcmattinet.im-   imocurxomoiufcntccia,qua  lit.C ^protni  Tr> 
putatTrcutl.  Dd  quaficxlcvi  quoque  culpa   libcllusfirquidarofyllogifmus Jundicus.fyllo- 
cdictofaciantlocum.Atquiu  Zal  quem  Treutl.  gifmi  principalcsparccsconftac  cflcptopolicio- 
ptofc  adduciccon  rauum  ctiotcm  Dd.  i mpu-   oem  maiorem  Sc  minorcm  ,  adeoquidcmut  i 
tat,quafi  hi  ncquc  cx  laca  culpacdiclo  faciant    Logicisconclufio  parscflcntialisf) llogifmi  cflc 
locum  &  tamtn  ajud  Battol  tyUfot  wli.  tfuod  oegetur  Etergo  qui rtfpodct  pofitiombusqui- 
qutfqtttiuru.boK.  f,l.cin  rcpcno.quod  im|<cricta    busconnnccut  piopoficio  maior  &  minor,  ct- 
aflcllonslacx  culpx  annumetccur:  cxquofaue   iam  jcfpondct  Iibcllo i-  viciola  vidctut  colle- 
mileinfctri  vidcuir,  lacam  culpam  ini^foiu-   clio=qui  ponirnoo pecic  Erpoqui  rcipondcrno- 
diccaucn,agiftiatuhocmodococtcciidaiMooa  6tioni,nou c6tcftaturlic«:quiaadliusc6tcfta- 

cioucm 
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DISPUTATIO  IV. 

.mfitiscftoppaeoariaaorivntcntioDcra  e«.inl.).C*ddttd*»d.nM.<.&7tsUh.*dR«hr.f» 

woocmratiscitoppD i  □         die|.nairacio  au.  a*o%,,.r>,»a.o.Cxcciumquoadal.quosef- 

"^HFSlE JwJSSeSL.  r^/—  rexcbusallcgacsnooprobatut.*/..*. 

Cod  Jl'\    ATdftuJiC  5i  .pforumprad.corum  i»frrW  boctta:u.t,ut  v.tatisamhagibus  cxcaufa 

^*W,4^V^tcntu,pcrtlad;ta aLr*nt*f*rt.  inccrd.dorum  rcfla  acl.o  p.oponatur  Ecui 

xcccptacftf<-ntcnua,pctt.a  /  maxirociure  vctcri  .caobcinu.flcdicasaliudra- 

€ttt.i.la.<»nttfi«n»»**-M*Jc*r  *'  mcnftatuendumfue.ic,poftquam&aConftaa- 

*«w  ^  Y^^^  uDoml.prim*Cod.dfcrm  fublatx  formulx,  8c 

Ur.SMX.quutMv ^  /;^'Xh'^f3tIQyJi^lcn.  »  Theodo»o,»0.cW  fnblara  ,mr  etrarionc 

^OPatumfubc^  »*wte™£2^  aaionum.con(ti;utumfufficcrc,f.aptaf,taa,o 

t,*:qu,anadcmum  ih      aa  &  pt0pofiro  ncgot.ocompcrcnsS,./.  r«  n. 

fub;icu.f,rcfPonfioha.  adl  n  P  ^  |>c-i( lnter4.,tch.»Jrubr.n»m.,MobU.&Mat, 

&cjp.ra.,ntcrq«*nccciu  lccundum  qu*  tempora  ecam  acc.p.  potcft 

<luUO,,taqucf,c^  4,uodaic/^»U/U/»M/.»«r^.omnu 

dcmanncxaclUoncl^o^^  iud.c.afaaac^c  c.craord.n.ria.Quin  ampliu. 

fpondeacur.omn,raodo ccam  ^  rattODC  iuris  vcccr.s  in  l.bcllo nomcn  cxpn- 

faftadiccndacrit.  mCndumfuifl'cincpcedicicu>:vcrura  iuxcaoar- 

.      *     _  i  f..r»1l;*ir  inJi-  racaa&ocsformulx concc  ptcilludtnfcrcbatux 

Olimmduispropwm  nmm^ ^J^fLVnd,  Itafc.I.ccc  .usolira  fu.c.uc  fccundumaft.onem 

,crapcdancum,qu.ajuducra^  ^rrarapccorconcpcrccformulam.  quafor- 

qucracctcumcilcdiC^Acquinn'  )  muiarcvCralibcllus  concinebacur.  nouanccm 

"""^uS  UUpccconc   quaador  ^,**** 

2£5£c ^  aciriLsIu^slibcl.u.iipaT-  .confticuuouciprxtorcuipctrabar. 
tccorrfcriptus,iud,c,pcdat»coor|crcbatur,fci  Ut.  8- 

parrcjadeummiccebanturcumiormuiaaprx-       DiftingaichacliccTalrbdlora  cooccptumio 

torcconccpta.fccundumqaam.  nonautcrofc-  modumSyu0g,f,ni,abeoquiinmoduro  cnthjr- 

cundumlibcllamal.qucmabaaorc  conceptu.  mcmatisc0nceptuscft,hocmodo;  quodiniU, 
indcx  pedancus  iudicabat.in  qua  plane  formu- 


!anomcn,ud,c,scTpr,mcbatuKOppofiuoquo- 
oiucillaiud.c,spcdanc,&  prxtoris,  fccundam 

vetcrcmproccdendi  raaoncra  nullacft:  quia 
cumnuIlusplanclibclIusprxroriorTctrctur.fcd 
«b  infoprxcore  formulaaaionispeccrctur,con- 
fcquenccrfrulbadcnomincGTC  propco  firc 
ofhciiexpumeodotraaacur. 

cwlw»  re^/*«.;  TradicohxcDd  qua 
fcquicurTr.minuscftaccuraca.Et  tea.asdici- 

tur.quodiuperfonUibus  caufaexpnmenda  iiC  mtflaclt  Senteacam  titan 
fpcciahs.ftdin  aaionibusrealibus  futfaciarge-  fitargumeniati00i$  fpccic 
xfccalis.Scilicccn5reacagoc6craaIiquc,quod      ropofiri0rrumomttTa  cft, 

fn,h,fuoblieatus;quiacaufagcnctalis,nccrta,    *  rt:„.;,r.«.„r1 

,aca&  indcfinitacft  ftdtcftc  ago  fiveyindico 
rcm.quiamcaeft.&quia  cjus  dominus  fum, 
quia  caufa  ccrt  a  cft  &  dcfinita:cu.us  ratioms  ra- 
Jopctendacfterr.14  <t.x.d.txctpt  rtttuJic  quia 


DlUOUlUJ7"w^l—>-»"",   .' 

mematis conccptus eft.  hoc modo.  quod in  1U0 
caufa  pecendicanquatnptopoficio  majoc  prae- 
cedat*i»rtacion,em,  caoquam  aflumcooem,ia 
hoc  veronarracionemicquacuc.Acrcrocumin 
huiufmodilibcllofalcempropoficionuminreT- 
60  fic*  Enthymcma  hoc  diffciac  a fyllogifmo, 
nonquodpiopofitiones  cranfpoficx,  feaS"°f 
una  carum  omifla  fir.apparec  cciam,  cum  libcl- 
lum  Enchymemacicumdicendura.  oeninquo 
caufapecendioarraciooem  fequicur,  urraalc 
cenfetTrcucl  '  fed  io<iuopetcndi  generaliso- 

  r.  j.  •  ■  n  ~ J  Cnrkvn.rmi 


C  c  :  1 1 1_  t  »  .-w   |  

miflaeft  Sententiam  iftam.quod  Encnyn.cma 
"  ecies:  in  qua  alrcrutra 

propof 


auoniam  mdubium 
Vocatur  (liceta  ICtocxaaahuiusrei  cognico 
nonrequiracur  &  cxcufacasille  fic.fi  vu£o  rc- 
Ccptasot.inioncsfcactur)plaribusconfi,raarc 

libcc  DefcopcioEuchymemacs  apud  Arrttorel- 
a.pcor.Aaoal.c.i7.hxcexcat,quodEutbymc. 


«xplucbuscauGsobligatumaliqucm  habcrc       TJ    ff,Movir/«ccArtAiJsi5<WCT#' V 
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D  E  IN  JUS 

£«Ajf,a<!fcripfIi rarionem quia  defit uoa pro- 
pofuio  &  cumcod  loco  Ariftoccl.  ftatuat  ali- 
quod  iignum  nccclfa  :um,ci  quo  condudauu 
in  prirr.i  tig'ira,abfurdisfimumfueritar«amen- 
tationcm  cx  duabus  piopofinonibus  nccclli- 
fioconcludcntcm.appcllarc  cnrhymema.  Pc- 
trus  Ramusiib.S.fchol.Dialccr.c.i  j.itidcmcn- 
thymcawimpetfcctumfyllogtfmumeiTc  dicit: 
&  non  ineruJitus.eius  iatcrpres  GcorgiusDu- 
mmusBritannusaJlib  l.Dial  Ramtc*  cnthv- 
mcnu  » ocji  fvllogifmum  impeifccTum  &  paire 
aliquainuttlum.iul.  Scaligct  fummus  Philofo- 
phus  i-d  art.poec.c.7/  cnthymcma.inquic  clt 
fylIo»ifmusmutilcs  cumaltcracx  duabus  pro- 
pofmonibus  tn  animosfuppreiTa,alrcracu  con- 
c'ulionc  cuun'iatur.Q'JintiI«aousctiamTrb-t-c. 
dc  ai^umenris.Eothyrnemavocatifyllogilmum 
impcrfccTum.&  noototidcm  parrtbusconlhn- 
tc.Boctiusqui  ante  millcaonos  vixir.cntbymc- 
nu  dcfinit.i.commcnt  in  top.Cicer.fyllogifmu 
inipcifcclu,  cutns  aliqux  partcsyel  propter 
brcyiratem  vcl  praprcr  noiiciam  omiiTxfunc:& 
j.comrucnt.jn  cod  top  quia.ioquit,  nontotus 
fyllogifmuspooitur.cornymcmadicitur.  quaii 
brcvisconccptiomcntis  Grxcusfcuptor  Gcor- 
giusPacyncriusin  cpit.  organ.  Ariftot.  enthy- 
mcma  Jiftinguiri  yllogtimo.quodillud  u.iam 
tantum  camquc  Dlioorctn  propolitionem  cou- 
tinear.EtfaccCMifiitnari  porcftcx  veibis  Phi- 
lopooi  ad  hbr.i.prior  aoalyt.  oi  ux  Jh<.  *  cu>rtf 

a it:ut  proindc  Iicct  apud  Atiftoc.vctbu  drtXlt 
dclcatur,  cadcm  dcfcndi  pobfit  fcnteotia  ,  co 
fcnfu  ,  quod  rhctores  fcrc  ligois  &  vcri- 
fiiuilibus.  &  mutilocjufmoJi  lyllcgtliro  uti 
folcQt:ctcoim  ita  tft.  utPacius  :n  poftcriori- 
buscommici:piii,quod  quacuor  matiufcnpta, 

3ux  in  BibliothccaPalatina  ipfcinfpcxi,  veibu 
lud  Donagnofcuottfedagoofcicmaoafcfiptuni 
quintum,agnofcitoptimaeditio  SHbargij  ag 
DolcitcditioPrinccps,  qux  maoufciipu  loco 
cikdeanno49f  Aliter  plaoe accipic  cothyme- 
ma  Cic.in  topic.&  Quintil  dum  illud  dcfintunr 
argumcnrum  arepugnaocibus  ,  quod&notat 
PcciRamusdl  x  lchoI.Dial.cap.i 3 

thTsis  xi. 

Lit.  A. 

Inpttitiont  htrtditatis     in  dott. ]  Qaod  i n  doce 
admircacurhbrllus  gcncialis&  mccrrus  pcfl 
Bartol.  trndtt  Infon  tn  /.  1.  in  pnncip.dttdtnd.coUtm.i. 
infin.  duplici  lauonc.l.  Quod  dos fucccdac  loco 


VOCANDO.  |i 

li-gitimx.II.Quodinccrradotispromisfio  vale- 
ar.Uttaquii  tacioDilnl  cotaciudic  non  illa,  quia 
&  quodprxfupponitur  vcrumndcft,  &  fpccia- 
lis  latiolcgicimx cft,  qux fivc paishartcdita- 

tis.fi  vc  bonotuni  dicatur,dc  q<io  mfta  difp  \\.t. 
l^.nihilomiDUsquiaum  vct(itatisquotacft,fub 
tcrta  lictignatioricpccinon  poccftnonctiahxc 
tumquiaidfpcctalc  cft  luxta/rg.}  Codatdt. 
jromtff  ium  mar>isquu  liicncr. dc  docc  piomif- 
U  petcnda.fed  dc  dotc  rradiiau  prctnda  quxri- 
cur.Sed  vciiorracio  eic.quod  docisfiudustum 
antctu  polc  matnmontii  iolutum  pttct  ptt.itc  - 
que  aha.quar  i^iiuclu  non  (unr  dortm  augcre 
dicuntuvl  6.l.;t.^.ul/.fol.md.'rim.  /.5  dtimptn/.in 
resdot.fael.ut  adco  admittc  ndus  fir  libtll  s,quo 
fimplicitcrpci  turrclf ituciodotisficri.  Scdil- 
hid  tcrccdi"  non  cft  qt  od  cum  Bartoload  Rubr. 
f  .ut  matrtm  Jcccm  cii  hcrcd>ratchacin  iccom- 
parat  Trcut.cum  ran.e  dosciufmedi  luiaacliva 
&  pasfiuamimmc  contiocar,&  t  mnino  abhe- 
rcdicacc  divcrfisma  fic  ,  &  nommacim  quoad 
haoc  maceria,quodin  pccitionchercdiracisio- 
ccrraeciafeccur  fcnrcncta.&  hetcsquis  dcclara- 
rur.cut  fcilicecaliascemcdijs&  civilib.  &  prx- 
toiijs.quibusrcsfingulasperfcquatur.provifum 
cft.quod fecusclt  10  adlionc  dotis.ubi  inccrci- 
tudo  libclliinproccilu  dctlataada  &  fupcr  rc- 
ftirutionc  fingutatu  rcru  fcorcntiafercada  cft, 
quoma  nullum  aliud  jus  hichabcc  aclor,  cuiut 
poiclbtcrcsfjngMlasqucat pctfcqui  quafcntc 
tia  bcnccciam  contra Bart.& laf.piop*.  gnit  Zaf. 
ad rubr  f d.matrimon  n.xd-ty  ftqq.ufqut ud 1 4.dc 
quo  cinminfratnrt.t.diffi  ~].tb.\.Ut  S. 

Lit.  B. 

Kteulttrnativt  conetptut  l  Sarisfrigidc  hic 
traclat  Jclibcllo  altcrnativo.Scilicct  altctnati- 
va  veleflex  L  vclur  cx  caufa aclionis  noxalis, 
&  dc  quomox,rcmedij,/.  x.Cod.dt  njcind.  vtnd. 
vcl  cx  convcntionc  partium,qu.i  fpccicm  planc 
omifit  Treurl.&  quocafu  non  diccnducft  ad- 
initti  libcllutn  altcrnanvum.fcd  omnioo  aicer- 
native  pccendum  e fl c , quod  alias  acrorplus  pc- 
cere  dicacur.pcc  textum  cxprciTum  in  \  tlusante 
3  +.vtrf  bnic  auttm  l.dtnitia. 

Stfi  tnmdionthyfcthttaria  Exiftimat  fcilicet 
cumGailio&  aliis.icaageodum elTc,  ucrcste- 
fticuacur  vcl  pecunia folvatur.Vcrum  banc  fen- 
tcntiam  falfam  cxilcimo  tum quia hxc  ad :o  cft 
in  tcm,l  17.dtpi1noTib11s.in  quamprxftatioper- 
fooalis,ut  debiram  folvatucvenite  noo  potcft. 
tumadco,  quia  quod  qod  eft  m  obligacionc, 

L  ia 
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i  n  acVooem  deduet  oon  poreft.ceterum  di  vcrfi 
plaoc  eftobligatto  debiti,  &  cx  di veifa  plaoc 
caufaddccode"s,  exquaaonpeflcllorqui  nthil 
<ontraxit,fedfolum  debttorcovcoui  podt  "a- 
cit.quodcx  caufa  huiusa&iomsnon  po:clt  clfe 
alrcrnativa  condcmnatio ,  qualcm  altemativa 
requintpctitio*rf*»*/«  f  i.dtrttud.  Ncquc 
obttat,  quod  fipo'ic(lbr  conventusfolvardcbi- 
cum,ablblviturf./6 ,| .^.dtptgnor.  quia  hoc  fit  cx 
acctdcntt,  quod  foluro  dcbiro  6c  obligatione 
pnncipali  ita fublita ,  accclforiam  quoquc  ptg- 
Dorisobligattoncm,  io quaactio  hypothecana 
fundarur.cxciogui  oporret,  qux  quocunquc  e- 
tiamaliofoUcntc  fioiretur.  mrgum.pr.l.  mutbut 
modittcU.oH.l.  zi.dt  jobtt. 

Et  tn  mmttrim  l  x.C.dt  refcind.vend.]DeciC\o  hu- 
iusquxftiopetendaeit  c*  iis  qux  traduntur  w»- 
frtt  p.\.di''put  j./».io.aarcsipiavendita,anprc- 
ciu  U|1D  urtinnqur  fic  inobligatiooe  .•  quo.l  po- 
iicrius  affiunandum  crir  fiquidem  altcrnativc 
ageudum  Itatuamus  unde  apparct  crrate Tr.d. 
th  io.  Vbificut  Si  hoclocoalternativu  libcllum 
requuit.jc  tamen  rf  tantum  in  obligatione  cflc 
afrulVat:  quo pofitolibclluni alternativum  oc- 
ccllariumaoucllcconfcquitur.utrcdc  difpu- 
tiatCynuiinl.*  C.itrtfctnJ.vtnd. Hmtd.ibid.mutJ}. 
is.&&  Smlit .n  »4,  Cxtcrum cum  hic  ad  refcin- 
den  rfu  conrraclum  agatur.occ  hoc  occ  illud  vi- 
deripofTinnob  ig.»tioneeflc,vclutin  fimilibus 
cafibusjiquibm  agitur  ad  cootradum  rcfo.  vco- 
iuml.li.§.f  &  6  d  aH.empti  l  6  C.tod.l.i.§.i.d. 
tontrmh-tmt.  nili quisobligattoncm  cooftdcret 
quatenus  a  lege  quafiiotroductaviderur  vtlut 
tx  l.s.C.  dt  rtfctni.vtni  e  m  p  t  o  r  auc  p  re  t  i  o  m  fu  p  • 
plerc.aurrcmreftituereobligatur  Ectamencu 
illadMmediumtafcifloriumiit.magiscftcetta 
Treuc.ut  ad  rcm  tantum  rertiruendam  fir  agen 
dum.  pretium  autem  fit  io  folutionc ,  quo  prx- 
Ikitonccesfitatrm  rcftitutioois  emptor  cvnatc 
posfit:dc  quoplui]bus^fc'7.</;;^.a/.x  ta.  ,o. 
THESIS  X  I. 
Lit.  A 

Offtrtnr frimum iudici  ]  Dehocfupra  2<3u;n 
c!t  th.a.ubinotavimu»,  juri  civilifortasfispcr 
ipfaraaurhenr.hicallegatammagiscoovenire, 
ut  hbellus  rccta  ico ia  judtcmm  vocato ,  ofTc- 
rarur. 

Lit.  B. 

QHAtxhtbtrtdtbtt. )  Imo cui  eihibcti  debet. 
t It  altas  bxc quxltioab hoc  loco alicna,  &  pcr- 
tinctaddif  orxc.th.8 .fiquidcm  ibiprocul  du- 
eio.libcllut  orTcrcadu,cft,  ubi  rcuttorumfor- 


T I  O  IV. 

titur&  cSveniripoteft  quadecaufa  viriose' bie 
locus obltgationisonurntur.  Jllud  aurcmpatu 
c8gruum  ,  qi-od  aic  oift  rcndum  cffc  in  loco  do- 
miCilijt  (i  pluiibuslocisbooa  reus  poslideat: 
qma.ur  ip(c  fulvjcic.nulloeo:umiocorum,quo 
bur.a  posfidir  dt  micilium  habcre  poreft.-  ficuc 
Bccii!ud''at!sbci:c  .  quod  (i  rcusdomicilio  dc- 
ftttuatur;  ibiorVcrfndum  dicit  libcllum  ,  ubi 
manmam  bonorum  partcm  posfidct.  Recliut 
omninodict  vidctur  .  li  dc  domicilio  ccrro  noo 
conftac.prafumi  ibi  qucm  domiciltum  habeie, 
ubi  maximaiftparj  bonotum.  Cxcciumcom- 
milccre  vidcrutgencraliacufpccialibus.quodi 
CZ  Mcnocfl  o  i  :.-s;.i:o.rff73.4  mJ:f:jc  fiff  rolligt- 
tur.quicolocodifputat  de  cafu  fpcciali ,  cum 
quiscx  xcm.l.ult.C.Jitdia.dtviHmdrimni  io  pof- 
fcsfiooem  mitti  petit.Er  tamcn  qux  Tr  htc  tia- 
dit,buiccafu:  accommodarioon  poflunt .  quia 
mi:  lir>  hxc  in  ro  loco  ubi  hercditaria  bona  fita 
luocpecfdj  i  fhticquc  hic  femper  Iibello  opus, 
fcdforraslis  folateftaraenti  oon  canccllati  ex- 
hibittofufficit  :utique  cafrequentercitra  con- 
lidcranoi:cin  alicuius  rci  vel  contradidiooi» 
pcci  &  tmpcttaiifolct. 

Lit.  C. 

Et  txceftionibut  mrto  frofofuit.  Aut  hanc  excep- 
tioncm  uon  capio.aut  cafubincptacft:  quooiai 
hicagiturdc  hbello,  quioffertutiudiciad  in- 
fttucudum  judicium  ,  eVabomnibos  dcfimrur 
fcripturacontinens  mtentioncmacloris  :  &  a- 
licnaeftab ufu  loquendi  hxcfcotcntia.quod  ia 
libello  exceptiooes  rei  preponancut.  Verum  ut- 
cunqucfumas,  necitlud  cat»io,  quomodoex- 
ce  pr ione» rci  femper  fine  ftriptoproponi,  pofTrt 
aflirmati. 

\ntnuftt\ummKriu  ]RectiusdixifTctin  ptocef- 
fu  fummario.fiquidcm  omoescaufx  regulariter 
oidinanxfunt.ut  notat  T»ng  tr  d.exerpt.p  i  f.f. 
nmn  j8.fcdper  dclcganoocm principis.ut  in  ir» 
fummai  ie  &  de  planoproccdator  .efricr  f  oteft. 
Z*»:.  liti.f  t  cap  t  Mttrtntp  ^  difl.*. 

Lit  D. 

lu  CAufts  vilirm  f>  trfcnnrum.  jAbfurdumvide- 
tut  utpropcerqualitarcm  &  conditionem  per- 
fonarum  vaiietur  proceflustoequedubiumcft, 
quinctiam  a  vilibuspcrfoniseiosmon^ti  cau- 
fx.quxplcn  mcognicioncm  cV  proccflum  dcfi- 
dcicnt.in  udiciurrt  dcduci  posfiot. 

Cum  Ef  ifcoputinitrfuMJitii.]  Nimis  hocgeoe- 
rahtci  affitmatur.recputtm  vctuni.cum  Epif- 
copiodiuanamjuiifdiciiootminfubdirosho- 
dtchal  caoc:  cx  quorcfponfio  cxpedita  mJKov. 

tj  qu* 
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g t.qasttraaatdenodaaudieatia.&  fancit,  ut  Lit.  D. 

caufae  Monachorum ,  ancequamadjudiccmci-  Traflatuthicauarfttodemutationelibclli  aa 

vilem  perveoiatur,coramperfonaEccIefiaftica  &  quoufqueca  utlicita.  Et  Tr.quidem  diftin- 

fummaric  &  de  plano  audiaotur.  goit  inrertationem  procedcndi  &  agendi  ez  ja- 

In  tcenjattevt ttpof.nt*. ]  Nechoc  proharar  ei  re  veteri  ft  novo.itauhjusvetustlli  fit.quod  an- 

I.4.C  dtttp  jl  &  imoquantograviusdclictum,  te  Zenoncjnovu.quod  poftca  obrinuit  Atquiu 

graviorque  pocna ,  taoto  cauttus  &  accuratius  harcdtftinftiotem  oonexpcdir,imoreveta  co- 

proccdioportct: &  cum  regulare  fir .  ut  vel  rna-  mittiturfallaciadiverfar  quiliionis:quu  ZcBtJ 

aiimc  10  cnminali  >usiibcllusrcquiiarur.eicep-  periculumpluspctttionisfuftulicne  quisprop> 

cioncmalleganripetfpicue  eam  probandi  onus  ccrca  caderctcaufualiudautt/cftlicctrmuure 

iocumbet.  Itbeltumcitrapericuluamifliouiscaufs ,  al,ud* 

InpfifluUndofufpeeio.^Taftt*  adhocallegatur  licercmutarc'alvo&  mancntecod  judtcio.fi- 

tmjtnuentlnfi.defufp.tut.  inquo  hoctanrum  quid^illuditalicciepoteft.uttamenaiiofito- 

dicitar.accufationemcarnciTcqaaripiiblicam:  pus  judicio:quodezjute  vcreri  apeirisilmucft, 

ctquoadnegandamorTcrendilibeUiacccsilra-  qooquialiudproaliopetierat.acijonSoSamic* 

temoihilinrertur  &  vcrocumharc  eaufagravis  tcbattfed  nova  adtiooem  petcrc,novumq;judi- 

ac(*mo(iCuln»nfebtmif  f.ult.depreeJrntAcgu-  cem&  judiciuimpctrarenecciTc  habcbat.*Zcno 

lariterltbcllooputcrit                     v  auteminuoivcrfumcooftituit.utmutatclibei- 

tnnoteritserimimbus.  ]  Si  per  »iamaacufatio-  lumliccret ,  verfiao  cod.andivcrfojudiciohoc 

oisprocedacur  .notorie  hocfalfumcft  •  q'uin&  liceat , indenon traditur expeditum.  Eamrcm 

potorietati  in  crimtnalibus  noo  faciic-le/cus  da-  nr  pauloaltius arcciTamus,  aote  omoiatotcr  ju- 

duseft  ad  eumprarcipucerTc&um  ,  ut  lolennis  dicem  pcdaneum,& magiftrarum,qatipfccaa- 

&ordioariusprocciiusomittaiur:comprarftr-  fam  cognofcir ,  adtationtjurisRomani  diftin- 

cim  etiam,  fi  cnmen  ootonum  £  t .  czceptioni-  guendum  eft. Quod  ad illum attinecfub  diftio- 

busramearcusdefcndi  poffit :  Etnthil  facir  pro  ctioncopuscftinrer  judiciaftiilri  juris  &  bonar 

Trcat/.i.C  defnifmon.acnac  l.j.C  dtnteuf.qa%  fidci.tn  quibusproprcr  vcrba.cz  bonafide,&cx 

ttaCtatde  dclacioocofaciahum.  quarnondcli-  partcacloris&  rci,additioni,& ita, utloquua- 


derat  folcnnia accufatioais.  Cartcrum  cum  Tr. 
adcoezadtc  muhos  cafuscnumeret  ,  ejuvfen- 
teotizcoofequens  vidccur ,  ut  in  aliis  omoibus 
caufis  oeccfiario  requ  ri  libellum  ftatuamus.* 

2uod  tamcn  difficile  dictu  vidctur ,  &  foi  tasfis 
ic  ctiam  iorct  judicia  faerit  diftinguendu,  ne- 
quedubitemin  iafetiotibus  praefcrtim  hoc  in- 
troducipofle  ,  uteaufacquxvts  citra  fcnptum 
oretcnuspropoaantorCM».K«j/£.  in  proetfe. 
}*Jnfin.&e.3o.$.t. 

THESIS  XIII. 
Lit.  B.&C. 
Aliis  Mrhnnhtuiit*lHi  neieffitntis.  1  Male  hoc  ia 
tnedio&  dabio  relioquit ,  cam  liquidum  fit, 
claufuiamiftaoecesficatiscrTc  non  polle:  quan- 
doquidcmctrainterpellationc'  actio  nafcitot, 
&  co.ifcquentet etiamredteio  judiciom  dedu- 
citur:  &  vcroaote  actionempropofitamo6nc- 
eeflumcrTc  dcouoriarereo.tanquamab  omni- 
bus  rcccptum  ciadunr  Ith  Inb.  Anttlfrltf.  & 
cartcn  interpreres.  /»jf .in    npptlUmus.  1  $. Infl. 4* 


rurDd  alterationi&  cmldariontlibelltpocerat 
efle  locus.ft  d  in  oeotrislibcllum  aut  formulam, 
quippe  ab  ipfo  prartore  c6cepta  matarc  licebat. 
ita  ut  velaliud  vel  pluspeteretnnfcd  jodez  om- 
rimodo  fcctindu  formulaaut  condcmnabat  auc 
ablolvcbat.Ez  quofiebat  utvclacloraltamfor- 
muliiropctiarencccflcbabcrct,  autfi  pluspe- 
tiiHercaufamptaneamirtercr  Etenim  fi  verbi 
caufa  fo  autcalcdisMartiisdibebantur,centu, 
autcalcndis  Januarii  (ibl  dari  petiitTct.formuIa 
fccuodu  pctittont  data,  fimffitrtt  reu  ttntum  tutt 
ealtndtt  I anunrii dtbere.iudex eondtmna .  ubi  rcus 
poftca  judici  fc  quinquaginta  tantum  .  autde- 
mumcalendis  Mattii  dcberc  approbaflet ,  ia- 
dcz  fccundumfoimulamrcumqucm  condcm- 
nare  nonpotciat  abfolvcbat,  &  acloti  iteium 
pctcntiobftabar  czccptiorci  judtcatar,  qued  0* 
rtt  in  iudtetum  'vetttfftt  arium.  f  pen.  Jnpitttt.de  cx- 
eeft.  V ndc  jocus  Ctetr  i  Jt  or*  ju  Oclaviumrc- 
cufant  m  ,  ne  advcrfaiia*  caufa  cadetct  quod 
fcilicct ,  cum  contenderct  advcifariom  plus 


iit9MM^.Vidcdeead.denuntiatiooe  /«/!(i>^  etr-  pctcrc  ,  co  ipfo  periculo  amittcodi  caufam 
titttdereb.erett.eoLl.  cunr.  Iibcrabat  :  &  ted  lot»  irniio  alrcnus  qui 

Fetrreumcondemnari.  ]  Atquui  h^cr.onclau  pattonus  rci  formutar  infcicndum  conrcnde- 
f«la  .fcdipfapetitibcft,  iolibcllovclmaxime    batf  etnus  fccunu  d>a  vemffrt.  quaomifia  icu» 

L  i  f  oftca) 
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•  tioflvanrxmsrnn  a&cris  rctirionc  approbata  qua  rc  mutara  il  veca'ifj  mutata,non  pctcftvi- 

ablolurdf fottlcc  Qmbusconfcqucnscft.  I.  cx-  dciiead -  difccpcatjo.  Vbique  nova  caufa Si  rr I 

Ccwioncm.pJiupv  ticionis  noui  iuk  apudprx-  nova  novam  fjcit  pctitionem.quamncccflario 

torcm.ut  tnf:.ctur  foimulje,  fod  coiam  mdice  ilqui  debct  nov  i  conccfiio  dilaciouis  ,  utreuf 

pcdjoeofuilVc  proponcndam.  2  pciiculo  plus  fcut  ao  ccdcic  an  cootendcrc  dcbcat  argumj*\* 

pttitiooisctiam  locumfuille  in  acliouibus  bo-  dttlnd.auth  oftrtuurC  dtlit  ccntefl .&  pono  no- 

nxfidci.couiraqtiammalc^xiltimat  Hottotn.  8.  va  fcquctut  contradiclio.qux  htis  contcftatto 

obftrvxt.%  tum  pcr  d  iocu  n  Ciccr  ubi  dc  acfio-  cft  /•  14- $  •  C. dtiud. Quibus  admi$(i>,&:  vcroca 

«ctutclxtra:'tatiit.quod  Hottom.malcadacli-  ncccflatio adnurtcndafunr,  d  fficultcr  r.ovum 

oacm dcrationibusdtftrahendisreftriogtt:tum  iudictumncgabitur,  maxirrc fiquidcm exrcn- 

quodclaufularx  jSiebona,8c  facultas  ftacucndi  fas  jtisnon  rcdt  motxpixftand;:s.&  quod  hoc 

ex  bono  &  xquo  non  opcrarur  ut  aliquid  contra  loco  Tr,  admntit,teum  a  priorc  aclionc,ftatua« 

fedtantumut  prxrctformulam iudcx  posfit:&  cfleabfoIvciidjm,v/i/«^/i//f.»»/.f.ij.ij.C.^*<r,fii- 

quod  inccrtumpetacur,inplerifqucbonxridci  d»  .Sich.tu  Anth.qutftmtLn  w.ty  ft<ff.§M0m«d.& 

acTionibus  falfumeft  Plaoe  ubi  loco  plus  peti-  *jitand.  ludtx  Cxrcrumqutarcs  coramcad«per- 

cur.potcrit  fcntcntie  Hotomanoi  ciTc  locus  fonjtractatui.fitutcadivetfitasiudcii vix ap- 

ttrgumi.?  dttoquodetrtoloco.quoaiim  hictantu  parcat.proptct  tiacTationiSo  ntint.ationem,fc 

pluf  petcre  dtcitur  rationc  ciusquodrci  itttcr-  quafi  fubrogat 'Oncm.ui  hincfortaslisnon  ab- 

eflepotcft.cuius  xftimatioaiudiccin  bonx  fi-  lurdc  cxplican  poifit.  5  fitt.inutiA-l.dt  a&.  in 

dciacTionibutfictipoteft.S  dutdedivcrticulo  veibis.iodemiudicio.quib  fciMuft.hocipfum 

in  viamrcdcamus,po(itoifto  motc  dandi iudr  quoc*  d:ximusinnuat,&  candcm  pri lonam  iu- 

ces.ctiamfipotfiiam  pluspccitionisfubLri  pro  dicjntmefpiciu.divcifitatcmfignificct.  iutis 

ponas,vetumtamen  ciit.  poff  cooccptam  for-  novi  &  vctcrssfccundumquod  in  cafu  propofito 

mulam,  cVpoftquamad  iudiccm  paitesmillx  aluidiudiriumal-.ulqucpedancusiudcxpcten- 

funt.libcllum mutari noo potuillc,  quia iudex  dusciar. Ncc abfurdc  diccmus.ptobato criorc, 

fuperalios&alitcrquamfbrmula  contincbatur  ad  vitadasambagcs.citra  novum  libcllum.fub- 

iadicarenoo  petcrat,coque  novaioterpellano-  rogatanovaillacauia  vcl  aliarc  in  cadem  mfti- 

oe  opuserar.  Et  bxcdc  ptiori  mcmbro  iud;eis  tia  condcmuationcmficri  vidt. ri:quxeft  fcntc- 

pedanci  In  altero.ubiipfi  magtftratus  co$nof-  tia  lel.an. Fakmf  fiminnt.I.dtatlion.^vam  etiam 

cunt.fiquidcmpcriculop^uspctit  oais,  locum  ut  magisamicam  litcrx  d.<>  ibidcm  probandam 

efTedicas.uscafibjsquibtispluspctitur.  adra-  ccnlct  <*/»i<in.i}.Exquibus,»iihaccdifputati- 

cionemproceiTushodierni.quolibcllus  a  parte  onem  abfolvamus  inferripotcft.cODtiovcrfiam 

ipfaconceptu* iodiciofTcrrur,  fruftra  dc  muta-  iftamdemutattonelibelli,codcm  vel  diverfo 

Ciooc  eius difparabitur.Cxterum reliquis  cafi-  iudicio facicnda.in  verbismagisquam in re  ipfa 

bus.flcomnimodofccundumius ,  quopropccr  coniifterc:fiquideminhoeintcromncs  conve- 

Iluspctitioncmnonamittitur  aclio,  quxlhooi  nitur.quodlis  non  percat.fcu  ettot  coiam  eod. 

niclocuscft  aneod.  iudicio  liceat  mutareli-  iudicc  Sc  magiftiatu  mutari  posfit.  Illudtameo 

bellum.quod  Dd.commaoiterpoftlitcm  coo-  fortc  quis  tcntaverit.abfolutionem  cam  cuius 

tcftatiflcripoflcneganttproquibusfacit  nota  mcmtnit.Tr. ufque adfinrm  iudicii  refcrvan- 

K-ita.rj-  quxloqmturdcdcliftcnte  &  tcrgi-  dam  eflc.fcd  illud  vix  tcntarcliccac.quod  mu- 

-vetfantcaon  dc  mutanf c  ltbcllum/fquod  ctiarn  tatio  libclli  rcttorrahatur,&  perindc  habcarur, 

icfpondct  lob.Tab.ini.fi minus  i  dtttflion  &ftqui-  atquc  fi  abinitio Itbcllusitaptopofitus  futflet: 

intiitd.Uf.nu.\\  contracosquipcr  d.Auth.cor-  quoniam  dilarione  leo cooccffa  Sc  novadecla- 

ieclumputant.</^.)in»/»M/.)quampoiius  quod  ratione Sc  rclponiione opuscft.Etapparct  crgo 

cumper  litiscontcftationcraiudtciumaccipia-  quodabioitiodicebamus.diftinclionem  Tr.in- 

tur,nonpotcftnififupcra!iare&  caufaacccptu  tcriusquod  aotccesfit& fequutumcft  Zcno- 

dici.quaraaurexquateusfedebeieocgavit,*  ncm.nullam.autcettemaoca &ioipeifrcTa  cffe. 

porro  cum  litis  contcftaciouc  quafi  contraha-  Dtiurt  Saxan.alittr  frovijum  CHartndsm  Xoo 

cur,/j  f  n.«/c//CM/.rtaIiacaufaautalia  tesyppo-  oblcurchicoffendit  Tr-  quod  cum  ptxftatio- 

aatui.fupcrillacontiacTuin  Sc  acctptum  ludi-  nist^iatcod.  huncftatuat  cfTcc>um.ncampliu$ 

ciuinhicintclligimus,quoHiod»Tr.deflnitdif-  posfitmutatiJibcllus^ftatim  tamcn  fubjicitei- 

f>at.<a  tk.i  dUccptauoacmfupcticcontxovctla  dcmcilccius  Yim  St  potcftatcm  ,  qux  i\ 
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cjucioniscx jurc civili  dcpcifcvcr.uwio  iu  litc. 
Qtiod  fnca  tlk .  ct.  i  iurcciviU  poft  titn  caucio 
nctn  piafticam  libcllum  mucatc  non  iiccbic: 
quod  Sc  rcpugnac  veritari.crcnim  cjucio  illano 
errantcmfcdcergiverfanccm  &  calumniaocem 
cocrcer.ic  ipfi  Tr.  qtii  hacipfalitcia  cxjurcci- 
vili  muracioncmlibcllicriam  ufquc  ad  fcnten- 
tiam  aomitcic.&:  hic  icjdifpucat,  u:  riiffccrc  et- 
lftimcr  hac  in  tc  juscivilc  &  Saxen.  cum  quo 
rurftis  nOB  fatisconvenicquod  in  ; .  cmo  litc- 
rx  crism  hoc  jurc  refufiscxpcili»  lthcl'i'in  mu- 
tan  poflff  conctdic  i  quod  ant  c  qit.-ni  juri  civili 
pioprium  propofuciac  Cxtciutr.  quomodecu- 
qnc  hxc  ptoponac  Ti.  pioculduh.o  vcium  cft, 
C-uatendam  do  alio  fprftarc  i  qiun>  qnp  fpccl  jc 
r  jtitiointrodticlaa  Juftin.N.ii  i  .-../  /.vidrlicct 
n  1  cocrccdam  calumuiam  &  tcigivufat  t>;:t  .:• , 
cV  ut  cx  cateneatur,  qui  poltvtxatum  rcumli- 
tcm  omitti  &  dcferit :  acquin  qui  cxjuftacaufa 
animadvcrfocriorc  mutat  libcllum.ncccalum- 
niari  ncc  tcrgivcrfaii.oequc  a  licc  dcfifterc  dici 
pottflquod  (upcr  citato loco loh.FMo.mi. fimi- 
nuttytxtol*f tbid.n  t^.tradunt.  Sccuscnim  fta- 
tucmus  in  co  qui  dolo  malo  falfamcaufam  inju- 
dicium  deduxille  ,  aut  aliud  pccuiTc  coovioci 
qucac:pcrootata  a  Jafon.d.loco. 


DISPVTATIO  V- 
D E  SATISDATIONIBV  S,  FE- 

KIIS  ET   D!l  ATIOKIBUS. 
Rtfpondtntt. 
Ioanne  P  a  v  li  Dantifcano, 


T  H  E  S  1  S  1. 
LtT.  A. 

Ic  promHu  pnp/tratorio.]  Equidemio 
hac materia facifdatioois  vcu>o  fie- 
qucntiusutunturlCti  .cxcccum  ni- 
mis  videtur  rcftnngcrc  ulum  cau- 
tionis,  dum  accipit  cam  proaCtu  judicii  prxpa- 
ratorio:tu  quia  qur  >a  caucioncs  vcl facifdatio  - 
ncs  vcrbicaufadcquib.traclaturifl/.  7.§.  i.ty  l. 
$  )  tHtorb.t  ad  pixparationcm  ludicij  non  pcr- 
tincnt.  tum  quia  etiampoft  cxptum  judicium 
aliqux  caucion.-s  interponuutur,  cujufmodi 
funujux  dicuntur  |udicialcsj. i.lnfi.dtdtvij  jit- 
fuUt.lt  8  ry  21  ttifin.dtrtt  vmd. 

i^utin  lotnmvtitrnrigi.it  mnt .]  Hic  vero pct- 
fpicuc oHcadu  Ticutl.  iNimuu  io  chcfi  dc  cau- 
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tioneiu  gencrc  agcte  cccpcrat ,  eiufquecFcclu 
8c  (incm  gcncralcmpropofuerat,  ntautimiudi- 
tiofruftr* fitri  mctn.uur:  iftisautcm  vctbis/.f** 
wlctumrtgtditurti.&t-  ad  cfitctum  &  cautione 
fpccialc dc  iudicio fiftcndo ,  abfurdc  dclabicur. 
Vcium  &  dc  hoc  dubiro,  an  farifdatiodc  fiftca- 
doin  locum  vt  rrris  illius  |tiris,quod  fciltcct  in- 
uil'gicTieutlci.rccle lucct  fliilc dicatur  Equi- 
dcn;  phtali»incongruacft,cautioncn.  fncct  ffi  ll; 
in locumjuris;  fcd&  rcs  ipfa  non  tatJf  liqui- 
dji.-ncquc  unquam  petmtlU  m  fuMic  txifl  i-  t>, 
D(  Ij;  ildaic  paratuni  m  iustape>  c  licuct:  ut  que 
l.itifdatio  illaadraptiencm  ,  fldf.n  piicitcr  *d 
f<  uucndt  ncct  (Iicatcm  «,  vitandaoi  .  pcitinuit: 
qood  alusqui  r.on  lcquitur  incdiclun;  piau>.  is 
iiHidticc:  &  ut;am  not Jtt.m  dtlputJ;  piaud. 
non  pjil.m  ucc  quofvis  in  jusita  laput  pcitnif- 
fum  fuit  Cxtctumapudlaloncm  .,!.  :  ..ti  m& 
Dd.oihil  talc  rft  ,  ncque  clic  poccft  :  quod  illis 
violcnta illaraptiopcnicus  fuic incognica. 

jilfftvtlmafiJlr*tH  JKc&ius  dixilli  t  .txtdiclo 
quod  proprie  lex  non  cft  .  &  cx  quo  camcn  plc- 
raquc  cjutionesdcfcendunt  Cartuum  ncc  re- 
tlahxc oppofittocft ,  quiacumdc  impoficionc 
cautionisloquatura&uali  ,  lcxiranullam cau- 
tioncm  imponir,  fcd  ediclointioduclammagi- 
ftratus  prxftace  jubct  i  eftquc  haccuua  eadcm- 
quc  ,  non  di  verfj  aur  duplcx  cautio.  C  xteium 
cum  cficCtum  cautionis  lftiu'  h unc  unicum  (ta- 
cujr.uc  t vicctui  violcnta taptio,  cor.fcqucntcr 
malc  cxphcandc  fubjicit ,  eam  imponi  a  msgi- 
ftratu:quiaubiad  huncpctvcntumcft  ,  i.ulius 
ampliusraptioni  Iocuscft:&  omniuopcr  quam 
cautionemfxp«dicraraprtoevitatur,dc  illaex- 
tta  ludicium  traclari  opoitcc.  nifi  quwd  al  qua- 
doubi  paratuscftrcuscavere,  ad  magiftratum 
iri  potcft,  ut  dc  modocavcndi  Sc  tcmpore  coo- 
ftituatut.Et  ugo .  poftquam  dixciat  mitiolit. 
in  locum  cjutiums  taptionem  incrodudam  cf- 
(c,vitio(c  (ubi)cn,tjl<j»tk4c  ntttjfartH,hoc  tjlilt- 
gt,tye.  Siquidcm potiusad cautiooem cxtraiu- 
dicialem  refcrti  hoc  debcb.it.  Vtique  illa  vci ba 
itacomparata(unt,utpra cedeotia  rcftnogant: 
cum  tamca  iplcTreutl  ftatim  ctiamextrayudi- 
cium  cavcri  podc  admittat.  Idcoquc  minimc 
diccndum  hoc  crat  teftriCiive,  cflc  cam  cauiio- 
acm Dcccflatiam ,  fcddiviilociusftac.miubji- 
ciciidacracNorandahic  ctum  xqu  voca  ufar- 
patio  vctbi  iudittum,c\uo  hic Trcutl.  ucitui  pro 
jure:  quiaapud  iplum  prarorcni  oooapudjudi- 
cen. pcdanuim  de  ifta  (anldacione  traclatut. 
YciunJidczpliCAUOocm  huias  tci  dc  duobus 

L  /  vidco- 
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vidcndum  eft :  ao  duple*  hxc eautio ,  an  uoa  tc  lo antc di&nm.tn  cafu  prxftitxillius  cautionii, 
fimptex/St  aounafpccicsnccrflaiiarc&cdica-  adcvitandam  rjtKmcm.qui ipioTicut.autorc, 
tur.  VriumqucarfirmatTicutler  Saneptoptie  prxcipuus,*  raocumnon  umcuscft  bujuscau- 
loqnendovoluntatix  tantum  vidtntut  dicco-  tionisefFcc-tus,dics»prxtotc  aUignan  noo  po- 
dx  latifdationesconvxntionales.quxvidclicct  tciat 

intct conttabentcs  intcrponunrvit :cxtctoquin  In  pr.l  %.ytrb*tt*,ixutnttnvtni*t  ]Qux  Paciue 
fuo  1'enfu  nec  pixtonasomncsdici  10  ufu  juris  citatoloco tiadit ,  pcmnent ad  coiciliinoncm 
ncceiTarias.fatiscollig.tui  «r/  •  <  i  t  8  Jt  mtor.  l.i.ht  tyl.i  ft  <juiit*i*tmiutnt.QujLtti^itoi\i' 
h  /.ubidicuut  mi:rindiisinmunicipio>  ut  ibi  quandohtncalr.ntot  :  &  t  mfnuct  ifiostcxtut 
cavcat:quodncc«-l]aiiafit  datiidatm.lccuudum  vn  m  fpccicmctiainpugntcft.niqaciatii  bcnf 
qux fpecialis  vidcti pi-flit  bic  not  o  vcibt ,  tu-  aut  rlenc  hocciplicjtum  Pacioaut cxm  iirnm. 
cefarmm,  &  fignificatc  cautiCicn  .quxcXcdi-  Sciliccuntcteft.an  p  cmittat quis fc  allitdiura 
Cto  quafi ipfi  rci  <V  a&ui  anniia  cft  .•  &  ut  oon  aut  cihi hituiu  m  «lio  !oco.  aut  ipfolnco  in  quo 
tmUaoinC*jlren(ii*dd.l.%^.tutor  cautiouc-  ptomirtit.aut  cum qui  in co loco cft  H  oc  ca  fu 
ccflariafit,  quxpctttut  velpei  mo.  nrn  agmdi  nulla  P  tcii  diftioctioeft.  }llocafufpa  mmqui- 
ve!  ettam  aliquando  eieipiendi.Quibuscunle-  dcm  laxius  ;-.sfit>aaii  poirif  angu(hu:nf.  potcftt 
qucnsvidctur.utcauuodcjuduioiiftcndo.po  eoquc  (i  mplicitcr  vcrum  oon  cft,  convcntione 
tiu>  voluotana  diccnda  fitl  cum  itiam  ipfc  partium  difpofltionc  l(iaui>  c*Mtonibut,ryt.  de- 
Treut  can  qux  citra  iiidicium  praftatur,  »0-  loganpoflc 

luntafiamcileftatiiar;  mquci/cro  locus  inquo  .  Dtftntiunt  tommunittr  DJ  mpr  d.l-%.  ] Sentf cit 
ptxftatut ,  divcifita'cm  md  'cerepotcft,  cum  quamhicDd  imputarexprxtniffisnoo  confu* 
prx  rtm.utftatim  lubnc  t  Tt  fttpei  c6cipicn-  tacurncqucadmifTadiftmdtioncitlaPacii.Ieii- 
da  ftipulatione  6i  adijncociadic  pos(it  adm  ma-  deiufcrri  potcft.reitum  inl.H.tn  pr  dc  coocepta 
gifti  itus.ui  tamen  cautto  vulunta:iamaueat;Ac  ltipula:iene,eipbcari  noo  pofle  Cxtetuquod 
aJiasquoquehxccautiononexoffieio  ,  fcdpc-  ipfam  tem  attiner;|.Nihil  abfurdi  eft  d.t  %  tnpr. 
teniepattcimponitut  nrqtieoubiumeft.quiB  Kr.adcafum  ftipulationiscooceprx  refc;tc,ut 
ctiam  cautio  es  qux  m  (pecic  du  utur  nccefla-  vidclicct  fi  dics  omilTa  fit.fupcr  ea  dctcimioada 
fix.citiaiudicium  ttdtc  piaftmtui.Statucmus  ftatim  ptxtor adcatur.non  dbftantc  /.  ns.m pr. 
itaqoe.unicamctrc  hancfatifdat  onem  dc  ludi-  d^vtrbUbl  vctquiafpccialc  tftmftipulationeir; 
eiofiftcndo.-iufque  unam  &  dmpliccm  natuia,  fatifdatiooe  prxrotialU/./.Nf  d/  8  mpr  vcl.uti£. 
eandcmquccflcotiam ,  fiv  cxtraiudiciumbvc  Csflrtnfio  fpeciejt7.jij.dicsde  quautadjicctc» 
tn  judicio . aut  potius  in  jtli  c  p.  a  ftctur .  aut  im-  tur  convcntum  crat  pcr  crrorcm  fuit  omifla.vcl 
ponatur :  quomodn  etiam  Dd  adlmnctitulum  ctia,quod  llatim  ad|icitur,autorc  prxtore  ,  pe- 
dceatanquadm  ttci  vidcottaclate.  F.xqutbus  rinde  habcodfi  cft.ac  fuoitioadjeclafujflet.il. 
Ctiam  coiligcie  lieet ,  non  ictlc  fc  habcte  dcfi  Injunam  facit  Dd.quafi  illi  d.l.s  m  pr.ptzuCc  ad 
nitioncm five dcfciiptioncm cautionisnccclia  cafum ftipulattociscooceptxtcfcctent  fiquidt? 
rix.quod  fit  caqux  alcgc  vclrragiftratuimpo  Glofl.ucramquclcclutam,  dcconceptafive  in- 
niturroa  &  cautio  natura  fua  voluncaria ,  poteft  cetpofita  9c  iotcrpon<daftipulatione.ptpponit, 
aliquadoamagiftratuimponi:  &  atias  fcqucre-  &icaquidemutinhaocpoftcriotti  Itoctii  pro- 
tar.omnes  cautiones  prctorias,imo  onincsque,  nioc  eflie  videatur  :  quam  etiam  raagis  videmur 
«xcdicToxdiliumV.C.  circa  vcnditioncsrcrfi  probare  Cnfirenfrjf  Bnrtol.tbid  ubi  notaotfccfi- 
prxftantut nccetlarias tfle  quxtamcn  ufuipa-  dum  iftamlccluram deintcrpoo^daftipulario- 
tio  vcrbi  abufututisomninoeftalieoa.  nc  nutlu  obftarecootrariu  rr  tbtdtm  Bnld  ucri- 

Stbimutuocnvtrt.]  Vtiquc  reHStantumcavet  que  iedurambooaro  elTc  ptonuntiat.  qnaretii 
dleiudicioflftendo:  eoqucnoo  intclligOt  quo  cftfcntentia/ii/ci-  ibtd.  ubiinpc  ampitus  rcfcrt 
feofddicatarlitigantcsyiiifmM/iw.cavcre.  Ang.Altx  rjr  Fu!t  exiftimantecquod  expiicario 

A priorimultumdifftrt  jNullam  (pccificamhic  texrus.deiBtetpooendaftipuiatioae.  magitfit 
diffcritiamelic  jam  oftendimus:  &  ratiofubie-  amica  litcrr- 

£t»,qui*inhMcfltpuUtortj,t$>c.  necpcrpetuaciTe  Embltm*  Tribenitmi.  ]  Hoc  in  medio  rciia- 
porcft.ncquc  veram  diffctcntiam  loaucir.ocqj  quo,  &  forcecamenttthocftatuamus  neccflum 
vcracft  cum  quiapixtoiismhilinteieiat.quo-  DOocft-'raiioBi  faoc  convcnit ,  ut  magifttaruc 
•aodosotcrpattcscoove&iict.tumquiajucpau-  JbicparicsfuasiAterpoaat.  Vfique  tant<>  rnmus 
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Treutlcrum  hocdicercoarerac,  qui  pauloance  pcrodiofcrepccit,  quod  jam  tradidcrat  ioitio 

adeumlocom  Paciicxplicactonemprobaverat,  iit.B 

qtuoihil  hic  adfcribit  Triboniano.icd  vcrbail-  THESIS  II. 

\itmedtr*to fpmtio . raoquam  a  ICto  adjccla  Lit.  A- 

expo  iit.  gra  ptgnoribut  dtiit  opponitur.  ]  Proharur  hx  c 

gHi*/» litsi prtpnrarvriu  ]  Rejuil.i  ifti  rolga-  fcorcnriaduobusprxcipue locts/.  *  *  8  dtfldti' 

ta ,  qua  a&orcsin  prxparacottis  favotabihorcs  comm  Itbtrt      l  i«.  uU.tjutbuimodpign.folv 

effed:cuntut , noo uftjoeadco abfurda  Tidctur,  Carrcrum  Tr  nc^  ratiooembojus  jurispropo- 

&  hacrationcjuvator,  quodrct  fcmper  prxfu-  nu  ocque  cootratia  removct ,  &  quxdam  male 

muntur  decrcctare  ludiciam  ,  qna  dc  caura  a  alleg.  Equidem  quod  atr-net  vcrbi  ptopticta- 

Grxcis  muyo  rte,  5c  non  fem«  I  a  lisftin.  latioc  tcm.nihil  m  eoeft.quod  Ibl  >m  fidcjullorum  da- 

fugicntcsappellacurucaJcoacloiibusiavcDdu  cioicmincludcte  vidcatut  coqu-  &  utgooribus 

fithartenus.utrcusquamprimumadfaicipicn-  lawllm  rcfponfum  cfttn/.  li.J  fln  iit  ir.*ftu  /e- 

dum  tud  ciumcogatur.-  nequc  abfurdc  dixiffc  e.m  Si  tiucrminisfatildacioncmprxtoii.irumt 

Tidctur  Azo,qucm  rcfcrt  BiUd  ryCajlenf.inpr.d.  x  §  i-quoi  legti  l.\.%,     de  cclimt-  Cxtcrumcur 

/S.ininiriomagisfavenduaccori.ur  admitcatur.  rtrgularitcrprxcotiaefatifdationes  rcquiiant  fi- 

io  medtoparcmurriufque  rationcm  ,u:  vcricas  d.-juiloresjuxra/  ?.de prttor  ffipuUt  ratiohxc 

croatur.tD  finc  magisfaTendumrco  ,  ut  potius  rrdjt  polfc  Tidctur,  quod  cum  immobiliupof- 

abloK atut.Suot  tamen  10  ptimo pi xcipuc,&  fc-  I-  rtbt cs noo  fatifdcnt  *  ek  caucioncs  prxtoriae oc 

cuodomcmbroponcndicerminibibiles  ,  ncq;  plurimum  fupcreoquod  iotercft ,  ncq;  certarn 

lnd  Ittnclc  aut  dmpliciccr  affirmati  poflr,  pto-  xicimacioncm  habcc,  locerponancur ,  non  pig- 

bant  tanoncs  Si  cxempla  adducta  *  lafone  inpr.  nora ,  quoniamqux  &  qualta  dcponenda  eflenC 

d  /  y<<  oalocoaTr.citaco/ji/.ta.  C.dtprocurM  rib.  fciri  i»onpoecft,lcdridc|U(Torcsdaci  voluitprx- 

vixcrib- vcrbishocacciogic ,  caocu  abcft  uc  lacc  torxumcicpigaoia.quodprxfcrtimmultiscaii- 

cootraeam  rcguiam  diiputec  )per  qtix fecuodu  busobaoxiafioc,  multaetiam iocommoda, 8c 

matctiam  fubiecK  &  obiecta bac de re ftacueo-  vel  maxime  txdiosa  habet  cuitodia quod  notac 

dum  eflc  eviocitur.eV  habcnt  fingula.quaie  hoc  Ctflr.tn  i.t  h  t  Hjbctumtn  rc<;ula  U  i  j.de  prti. 

velillomodoftatutum  lit.luas  ratioocs.  flip.  aliquaslimiraciooes,  quarum  ratio parrim 

Quodrtiimimdifcrimmitnon  tffequuti  ]Hoc  cx  i  imcraditiscolligipotcft  i  velucio  (acifda- 

phneiiiane.imofalfumcft.qiod  ex  ignoiantia  tione  decooferendo  /.  i.  §.  9.  dt  «//«.qutmj- 

illiusdiftioctioois^qux  ipfacommcotitia  cft,)  dco  tcxcumooo  facisbeoeprofeadduccre  vide- 

regulam  mox  fequentemextruxcttnc  Dd.  oe-  tur  Tr.  oifi  quateous  ibi  fatifdatio  opponitur 

que  vere.fi  uoicamfpecicmftaeaas,  regulailla  pigooribus,  6t  fi  facifdaciooarurafua  pigoota 

allaconfequeocrzracioneeducipoceft  !cd  pto-  cbmprcheodere,ma'cIurifconfultu$  anpigno- 

baoteamDd  cxrctbisd.iS  ibi*in  potejltiejitpu-  ribtiscaveri  poffet,  quxrerct  &  dubtcaret  Alia 

Utorinjft ,  ci  quibuscciam  boc  ibid.ootat.  Ant.  cxceptiocftiafatifdattonclegatorum/  x.$.  |. 

Tnbtr.  quod  Ug*t. Licctcnim  Accutfoocccaliasibilegi. 

Quid fi ftiifdtiio  ]  Malchic  quxftioformacur  v  luttflbi cuvtri,  quod  &  prioc  §.confirmac:ta- 

dca&ore, cutota  bacteousdifputatio  tueritde  meooihilobftat  quomtousdicamuscciam  ibi 

caucione,iudiciofiftt,&  ica.iccco  Cxtcrumin  rcccpcumut  pignortbuscavere liccrcr.quod de 

atramquepartemnullarariodubttandi  cllc  vi-  quaticatelcgati  fatis  conftare  posfvr:ex quo ap- 

drtur.eV  fiquidemexcodecidcodumLoc  eft.uc  parct  maleadduciaTr./.  t.§.  1.  utlegti.nom.cnv. 

iplc  Ti.fubjicit,  aqqois  posfideat  immobilia,  Petusadducicut/.n  §  fln.de confl.ptcun.  cuexea 

fruftta difpucatut  de  calumoiofapctitiooctquia  probetur  etia eu  facifdare qui  pigoora dar.ideo- 

aifi  probavent,  fe  posfidexeimroobilia ,  com-  querefp6decioportettclfpcciaTiefl'eioc6Tco- 

muoijurc  fatifdaictcocbitur.  ciooaIibus,Tel  Icgcndiieft.yf  quitconflit.  fefti<t- 

L  1  t.  C.  y*.9quodexctcniaTCibac6firmat,&quodalias 

Efl  Mutem  huiut  tmuttonit.  ]  Idem  hic  vitium  fatistaciendi  vet bugcociale  eft,  Lo  §.$-dtpign, 

cft^quoiuocacum  adpr.lic  B.  Scilicctio  thctt  *8  4c quo vidc ecia Rob  1  fent.xt  ty  i.hncU.tdi .  j. 

effc--tumpioponicgeocraJcm,ciquc  accommo-  §Jtiitbse ncceptio.d  F.O.Neq;  hutc  cxplicationi 

dacamlit  D  tSc  E  fubijcitdivifioncm.at  camen  auc  cmcditiom  obftat.quod  tnt.i.h.t  eodcmo- 

iocxegcficrTcaumpropoaicfpccialcm.clcioru-  dodtciiaiappcllatafattsfaaiofclacisdacio^quia 
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indTeandemeireutriufquererbifigniricatione"  tequiritur,  &quodadeoiu$rctusmutatamfic, 

nonconfcquuur  Cxtcium fcntcntix  pnocipa-  apudglofl  .B*riot.B*td.C*fir.l*j  indl.t.b.t.  noo 

ltnonobftat/  w%fi .ai*wi*/»,quianioncacau-  rcpcrio,  fcdinhociliicrrant,quodetiamjure 

tiogenus  cit,  fatisdacio  fpecusi  jccommode  Dig.pignoribuscarcn  poflc  putaot,  utpaulo 

cxplicacutillelocus.fx/  ^..).H.defideicomm.  U-  antcnotatum  &  veltdcohacinrc  mutationcm 

iwr.inquo  aH  cundcm moJum pignoralacifda-  ftatucrcnon poflunt. 

tionificun«</.J.Wc.  fidciuflioni  oppouuntur.  Ntjiveltmusdieere.  ]  NuHahxccooncxioeft. 

Mjgisobftarc  videtur.quoJ  (iquidcm  ad  cvita-  neque ad  il ' quod  «ic  mutato  pire ,  proprer 

damiulliooem  ,  fur!ic:t  po.«fiJcic  tmmobilia./.  excusfiooi>  bcnvfic;u,dixciat,applic.ni  potcft. 

tj.»» p  b.tttxtnn\  &  magisfuffkctC  dcbcat  pig-  Scd  ibitaflc  fimplicitur  hoc  fcntit,  licct  ridcjU- 

notadaie.  Rcfpondendum  clt  per  ncgationcm  bcndincccsfitasnon  fit  fubtata  jutc novo, atta- 

confequcntix:  q  na .  ut  paulo  sutc  dnftum  mo-  mtu  cam  lublatam  cflv  moribus  &  confuetudi- 

lcftacltcuftoJiapignorum,  &  immobilium fa-  nc  j  quam confuctudincm  uinfD  non  probac 

ciliscftcxecutfo  riiaximc  cum  cxtludaturnc-  Trcut.  Scd  &  jam ollcodtmusiiujs  lilmsfuam 

ccflitasdaodi  fidcjuflores,  non  hy pothccandi  cflcrationcm,  ncquc  adco  id  m  frrupulofitarc 

bona.cxcommuoifcntcntiaDd    ocquapaulo  mcraconfifteie dici pouft  .•  cum pizfcrtim  id 

poft.&utquxftionihuicdi:  figmficatiooc  vcr-  iurc quoque noftto.dmittat  cxccptioncs. 

\>\f*ttjJ*rt  poilit  eflc  locus.poncndi  fuui  tctmi-  Uque txto confirm*tur  ]  Hac  veto  ouila  pro- 

ni  habilcs ,  in  i-julinoJi  pcrlonis ,  quiaboncre  batiocft:  ccrnspcrlbnis  rcmutitur  nccesfiras 

fatifdandi  non  fint  immuncs:  quod  bcncficium  fatifdandicrgojus  iftud  quod  cxigit  fanfdatio- 

datumeftpoflcflbiibus  immobilium  ,  qui  pet  nem.confiftirin  fcrupulofafubtilitatc  -  vcl  croo 

poifcsfioncmciufmodioon  duuntur  farifJarc,  jusiftudn  otibur  &  c&f  terudinc  cft  mutacum: 

fed  aboncrc  fatifdin.it  iclcvari.  Dcoiq;  &  hoc  quia  vtiqucut  maximc  fcrupulofirasdtci  posfir, 

notandum,quodi/i/  7  Je  pr  itor  fiip .  nondcquo-  non  admtttcicpigouiapro  fidcjuflc-ribas ,  non 

vispignotisgcncic ,  quo.faliasonincidcft  ,cu-  tamcn  crit  fcrupulofitas,  fi nonadmittatur cau- 

juspotTcsfioin  crcditorc  rtanfit/  o  i-^.itp^g»-  rionuda.&  amplius  quodin perfouis certismu- 

ifcsf.  fcddepignotcrctum  mobilium  tradatut:  tatumeft,  fiquidcmmutatumeflet,  malefim- 

quod  aliqnando in  fpccic pignus  appcllari folct  plicitcr mutatum  Jiceietut.&  amplms.quod  V* 

mrgumJ.il>  f  z  de  verb  Jt«n    fci  hisconcluJcrc  C.illuftrcspcif<-nxpromisfioni  fuxaut  jotato- 

licct.etratcg/     Odtn  l  J>.t.  dum  fimplicitcr  rixcautionitclinquumui.nonex  confuetudine 

ftatuunt ,  fubfatisdarionc  etiam  pignorum  da-  rccenti,  fcd  cx  «pfoture  civilicft  .quodprobaut 

t:onemconruicri.&  pctindc acfi pluscfletpig-  tcxtusallcgaxi lit  fcq. 

noradare  l.t.h  t.&l.?.Jtpr*t  Jl.pnl  coutra  di-  Qtud  *fpeU*tione /«'//<fa/t^i;.  ]  Hxcpropofi- 

ferta  vcrba.vitiofeaccipiunr  &  itacxpltcaot.ut  tiovcranoo  cft,quodfi  pctfona  fitnobilis,  &c. 

^uispolfit  quidcmpigoora  dare  ,  fe  J  ca  darc  appellationis  nuda  vcniar  cautio  :  fed  hoc  re- 

nontcneatur.  rum ,  quodpcrfonisilluftribusneccsfirasfatif- 

jtquofnttjdAtiontmexigit.]  Excipit  Tr.nifi fit  dandi  fitrcmilla .  quxpiopofitioaptioriplane 

poflcflbt  immobilium.  Atquin  hxc  cxccpcso  cltdircifa. 

nulla& incongiuacft.quiaabhocnoncxigicur  Lit.  B. 

fatifdatio,nequchicdatpignora.  Cui pltrunqut illufires perfont,  ] A r q u i n li t *p rx- 

Kffjur t)Ac lf x a brogut*. j  Noo  fatis .-.  p  ?  a  rc  t ,  q  u  5  ccd.  idem  atfirmavctat  dc  pcrfonis  quibufris 

iotclligatlcgcm  Cxtcrumfcotcntu  ifta  fati*  oobilibus,  ptobatx  virtutis  &  honeftx  cxifti- 

liquidaclt:  &  Iicet  introdtidto  excuuionis  bc-  matioois  t  dequiboshoca Dd-magno numero 

ncficioferiusad  fidcjufloics  petveniatur,  non  haclit  B  alJcgatisdixctatafiirmari  mFlit  prn- 

tamcnindeinfcrri  potcft.fidejuflbrcsutilcsno  «/Ettamcn  quod  hictradicur rctum.quod  il- 

cflc.camprxfemmrendiiioquoquepignorum  lic.falfumcftinimirumquibufvishoncftxcxi- 

permultasfiatambagcs.maximepoftconftitu-  itimationisvimremittincccsfitatem  fatifdan- 

tioacmlufl.ini  j.C.deiuredom.lmp.  EtTr.hic  di  llludquoquc  notandum  ,  quod  confuodit 

camVVcfemb.  cujusfiJcm  fimplicirerfccutus  cautioucm  oudam  &  juiatoriaraiwM*^    /  jt. 

clt,iDjuriamfacercmihiriderur.  Od-  fiquidem  tfj>B.AuminF,kt.  d.  oobiles  authoncftosunde 

bocquod  piopterjus  ooram&  poftillud  pig-  tantumcavctcaic,(^/x/.B.  llluftribus  iuratoria 

aotibustec^ccareatut ,  co cafu  abifatifdatio  cautioncmcxigi . -ucquc  TcroiJhmeliori  quam 
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iii  con  drrionr  cllc  poffunt :  &  tamcn  io  th.  nu  busalias  rciaxandiciTcocquibus  procutdobio 

•damrepiomiflionem  luiatotixcauctooioppo  nccilluftrcscarccremancipabBntur.-  Accamca 

mt  louomfr  -biutis.  £.  neqoe  m  eo  fibi  con-  TrClarum  otroque  IbcoSc  itatanquam  diver- 

■ftare  vidccar.  qaodaiTertiOocm  fuam.  (hoc  re-  fahicitatucoccmadducir. 

€te>  cx  rcxci  jusiutis  coofirmat ,  quam  ttt.  fn-  Snnt  tnmtncmfm.]  Eumqui  de  fuga  fufpectus 

tt<Ltm£*i  mucious&tratktiooe  Dd.  dcduxc-  cft.ad luramcnrumadmitri ncgar.Tcd  c6ftrin- 

xac.  gi  arrefto.  Ubi  auc  inccjligit  artcftum  verbale, 

Quid-ttuntnbtdie ntnibftrvnri. JHocex  Clxr.  &  hoc  non  multoplusoperabiturquara  cautto 

,probat,fcdfoitaflisnoofatisbcDe.quodilIede  lu.atoriaaut realc Zc  hac  querrvi,  fufyectum 

«fu  8c  practicalcaltx  tcftacur.  ft  Weferab.  hic  in  cauiacciamcivili,  (ttcnmi  Ticuc.  logcncrc 

infnrturt  nn.xo  rcft-irur  •tiam  altquaodo  in  cri-  loquitur,)  conftnngi ,  &cu(lodixmaucipari 

minalibuseosquinon  poflunt  inventre  fidc-  fuerit  ablutduov 

iulTorcs.admsrriad  iuraroriarncautiooS.-quod  K<  'i<u  jiactnnricarcerMtur.]  Simplicircr  hoc  v  c- 

adeonmhomagk admittcodum  cnciupcrfo-  tam  noncft.  ftquidemrcus  fidciufloribusca- 

nisilluftribus  oeque  dubitaverrm.  qoibufcu  Terepoflit,  maxime  fi  pecuoiatia  pana  vcoiac 

quecafibusalij  vulgofideiullonbus  cavcor,  ijs  impoacnda.de  quoagirutiufrach.£.Iit.  f . 

illuftrcsad  iurameucunvtidmiict.  Acquintllud  Std  td dmtit ftgnortlu*  dtjfvlvitur.]  Confufim 

muhiscafibusincnminalibus  admtuicuc  ,  de  vidctuccractarcdcacrefto  vcrbali  &  rcali.ire- 

quopauloinfca.firgo.&c.DcindccumClar.ci-  que  decaufacivili  tc  crimioali  :  hic  coim  in 

taco  locoxancum  agat  dc  caufis  criminaltbus,  carccrcm conicctum  mdiflmctc  datis  fiJciuf- 

maleboca  Treuclcr.  -fimplicicer  propooitut,  foribus  vcl  pignoribusrcJaxari,  vcrum  non  eft: 

quodfecundumfubicdamuiatcriam.  quifque  ficut  &citatiquatcxtusqua  autorcs  de  caufis 

ck  civilibuscaufispotiuscxaudiccc.  civilibus  ccactanc- 

Htditipur  ]  Ergofecundum  vcrbamutacio  Vbttmmen  hocUmttmt.]  Acquin  toto  eo  capite 

hxc  oon  cnt  a  con lucru dme.  quod  paulo  ance  Corafiusagit  de  fequcitro,  ad  quod  etiam  tao- 

dixctar,  fcda  iute  :  fiquidcmallegat  N.N  ex  ttim  hxclimiratiopcmnct  .-  Ahxcveioduo 

quibustamen  mutatio  ifta,  &  prmlcgium  il-  divetfj ellie coiricac .&  ipfcmonct  Tt.Habct  id 

luftiibuspcrfonisantccoceiTum,  mtnimepro  altasccrtam  &  pcrfpicuam  ranonem.quod  iftis 

batoradcraptum  :  cumio  illisN.N.  propona-  cafibus  fufticicntct  cavcn  ncqtitr. 

turregula.cui  detogat  cxccpuo  io  cafibuscx-  Toto  grnert  rttjfert  )U:  diffciat  ipccie.argcncrc 

prcfli&.--Sc  etiam  jlluitrrum  pcrlooarum  nulla  non  dirrcric.vcliplumoomcn  atguit:  &  pct  il- 

omnmo  ibi  mcnno  fiat.  1'osfir  tameo  forte iu-  ludipla  dctinctur  rcs,  anncxo  luicpignotis  8c 

variTreut  fi  cum  hoc  vclIe  dtcamus,quod  per  prxlatioms               Lit.  C. 

coiiiuctudn.c  rirca  illi.-ftres  perfooas  iurc  mu-  Cmcotnmtfttwrur tmmtbtltumfoffefftrts)  Ingc- 

tato,  fupctlunt  tantum  ij,  qui  ooo  pofloot  re-  nerepn  ponit  Tr.aceommodando  hoc  ad  di- 

Ierire fidciudorcs,  ut  iraboc  faltcm  ,  qux  il-  vifioncm  traditam  th.prc.ccd.Scd  duohic  Icru- 

iusc*utiooisiuiatotixrartoiit,cx  N.N.  pro-  pulummovcnt  l.quod  iiil.i.f.defrttfirfMi.quS 

bate  vcllevidcatot.  Attamcnnccfic  bonafue-  tcxtum  ipfc  adductcTrcut.ncquc  ullafit  mcn- 

ritaucaccommodacioaucoppofitio  :  quoniara  tio  poflcsfionisimmobilium,  &  ia  lpccicbusi- 

sriam  dtctumvmutauoailcgata.Jcriminales  bipropodtiscton  dubito  fimplicirer  nuda  fuf- 

taatum  caufasperrioct  .•  fed  in  N  N.de  caufis  ficcie  rcpromisfioncm  ,  utcunque  nulla  quis 

civilibustractatar  .•  Scdcfcndipoilc  vidctur,  posfideat  immobtlta  .fcd  tt  tcxtus  j»  /  tf.lt.  t. 

qmbus  caufisiih  ptopccr  inopiam  fidcmflbrG  qucmitidcmadvocatTreut  uuilamfacitmen- 

cautionemiuratoiampraeftant.ijscafibusillu-  tioncm  nudx icpiomisfioois: quod  facit  quod 

fticsperlbnasfimplicitcr,utiurarocaveiepof-  d.l.i  $  j.pcrpaucas  dicitui  eflc  caucioocs  i  qux 

fioc.admitci  Ec  bicquoque  amplms  ofFcoderc  coutcotx  nnt  nuda  tcpronitsfionc.  Plane  res 

Tr  hocargumentocft.  quod  Cisr.mlltg.S.fin.  fatiscxpcdita cnt,  fi  hoc rcfcratur  ad  cautionf 

aMiji  46  »..  4  locj  uitur  dc-caufis  crimioalibus,  iudicto  lifti.quod  utiqueadccrtam  dtem  fciu- 

tC  quoddepeTibnrs  illuftrtbusait  n. \6  eosnoo  dicio  aftituium  icus  piomittcrc  oeccflc  habcr. 

peimtttt  fideiuilbribus,  fcd  ctiam  in  carccrcm  Vcium  fe  uodo  magis  obftat  ,  quod  ita  non 

dccrudi,  idcm  aftirmac  dc  abjs  d.n  14  quinou  conlultum  fit  aclori,  quandoquidcm  bona  im- 

poii un;  in vcnuc fidciuflorcm,  nifi qoibus cafi-  mobiha a donuno Ubcrc  alienanpoflLt,  &  hic 
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tctnpuseautionisprxftaDdxconfideian  Joccc   tionc  vcrbi.fatifjatlonis*  fedarantenotarum» 

Llf4.vir.ib  f.coque  dcc  diccic  posfis,  ubuspo-    in  hoccrant,quoo  pi.lt  Gioff.  itaaccipiunt./.r. 
ftca  alicnacispolTc  peti  facifdiatioucm.  cum/n   deprttor  ftifnl  jc  li  plus  cUcc  pi>;notadj.c  cjuam 
d.l  if.nc«;"tiit  obclfcico,  quodpoitoi  .  ctidi-   fide  luiTotcs.    i';a  quidcm  tcus  faitldatc  ot>- 
dcnt  polL-slioncs.Hacdc  caula  BattoUni.  i.h.  li»jcusdarc  poslir,  fcd darc  non  tcncatut. 
f.cxiftmiat  bona.mmobilia  actori  hypoihccx  THESIS  III. 

Doivuac  cllc  obli_anda,  quam  ct.am  lcmccim  Lit.  A. 

pioliit  lnf.^Jninc  d.t  Cajtitn.mdl  i  »«.41  &  Lingatresvelper  ftr  agutit.l  Gencraltusfumi- 
incandcmn  chnat  l*j mi.>f  utt.tcd.  ubiic-  tur  vcrbuu,  Litigmtes  vcl  poriusabudvcproijj 
ftjturhar.cciic  opinionemcommunern.ui  qui  quo>  rcsipfa  pnocipjtitei  conceroit:  cxtetum 
libcratus  clt  ncccsfi;a:e  daudi  fidciu(!orcs,bo-  nou  miousri.o  magts  .tiam  luigmccs  diccndi 
nafuaobligacc  tcncatur,  idcm^uc  p:o;/>ac  Ant.  funt,  qui  lic.-t  alicuo  nonimc  litcm  contcltaci 
Fab.idd  l.  if.$  i»//.dicc»srcm  alicnancumlua  cius donnni  i  rTtfd  .unr,  3c  vcl prxcipue  dcfcu- 
caufaJe  Poero6tfadl/«.«*.C««<  prmcip  agent.  forcs,inquosctiam  actio  icuuJicatx  dacur. 
qnoddcbeantcredifubfta.Kiziux.&quodfa-  Lit-  B. 

tis  hoc  vidc.turpiiviler;ij  .  Itbcran  aboucie  Vclperprocuritorem  J  Maximehocdicirm  de 
da;idifidciullo:cs*rg  l.\^$.depign  'tyl.t7.inp7».  actoic  :  coq.ic  omniuo  vuiofuin,  quod  iucxe- 
«t;el'i  tutti  sedin  coottatiumvocac,  tumquod  gcli  huc acc  itnudacrcgulam.qux  nominatim 
imt  Ln  .nullaciiisobti»  .tioiusfit  mcntio  :  tum  aJ Jcfcoforcm,  nullo  mo^oaatcm  adprocura- 
quodja  d.l  uh.Cd.fimc agtnt.  tcquititui  cuu-  tO;cin  actous  pctcuict.  LtT.C.) 
tioiuratoiu.quaaliasopus  non  vidcrctur  :  &  gxAdt:tpicxd  jitnclio  ]  Hoc  qutdcm  fat  s be- 
i<:ibi  \\\i>  luotcredantur  fubjlantu  j:u  ,  ctiam  nc,  lc  J  illu  J  non  tectc.quoj  fub  ctactationc  de 
buocfenfum  icci.uut,  quod  ropter  ipfirr.  im-  actorcliocproponit.quod«;cnctaIc  cft  quod 
Blobiil1UnpoS'cs(lOOcnifatifd2r%  nontcncan-  gcuuseirons  cciani  cft  fjblic.  fc.  ubi  profun- 
tuntum  vcropncipuc  frpo//  tc.  uU.  ubi  danda  farifdacionc  actoris  adducir.  \.fid hodit. 
dicitur.  quodficuc  uon  pioJcft  poltca  ir.ci-  Inftk.dtfMttJtUt.in  quo  tractatur  dc  rco. 
pcre  posfidcrc  ,  ut  quis  Itbcictut  praitita  Lir.  F. 

cautionc,  it.inccobfitpoftca  dchiifc  poslidt  •  Dtcimam  ntmptp*r.'em.]\\inus  rccra  hxc  ev- 
ic.ut  cautionc  unnccuUDequ.  cicr.idivin.uio-,  pltcjcio  cft.quid  cnimfi  inaioic»  cxpenfa»  tcus 
«cmahcn  uioibi  JuuutficticJin  cauU.  Tcn-  fe fccufc probat  Bart.ryBald.in auth  gtncrjliter 
canposut,  q..o  intJ.i.n  tiaJitur.ad  cauiionc"  C..U  Epifc.ryCler  frufttaadvocantui.cxquibu* 
dciudicioliltcnJo  pctcincrc.quoJ  fciliccc  harc  ilL*  nullo  modo.  hic  tantum  fumcndo  decimx 
caurioprxcipuepixftari  vidccui  pro^cci  fufpi  mencioncm  taat,  &  alias  quatltioncs  dc  cxpc- 
uoncmfurx.qujmcollitpollcsfioimmobilnl.  fiitracljr.  Lit.  G. 

ut  ibidcmdifputaut  Dd.vcl pioptcr  mctum  L  Ad'u;ts  Abrtvtandtt.]  Im6  maois  pnncipa- 
titationis.quamead  poficsfiocxcludit,  parato  litctad  actoiumcaiumoias  cocrccndas 
acrorircr.cd  o,w  in  pollcsfioncm  bonortl  mic  Aluftfxkkatrttrfat  |  Rcctius  fortalfc  ditif- 
tacur.  Ncqucpixfumiturquisitafacilc  vcndi-  tl-cnmquam  in  ufu  hriflc.Etplaoc  rcd  ici  cxiu. 
turus  immobihi.  &  tn  ccitum  Jicni  ludtciofi.  :c  tult.Utilltci  pOHC.atj  non  obftantc  aliqu  ■  1  u 
ftiptomittitur.  • ^dcoquin  nccobli^uiwnc  bo-  pail.>.ltatc  r«UX*fi  10  confidcratuuicm  veniie 
DorSc»:acioociutishicopustftr«  ct <  iideiurt.  i  -.;;'.:  fda  tonu.nufusplanccollcnduscl* 
Aljam  alia;un»  Cicifdatiowum  vc»l-i  Cjufa  ttm  Cct  c<  in  1  •{  1  A.ichtn  gtn. ry.it ,r&  S>v.  tn  -  .1. 
putt!ttf»:v*mfore,njHrutt.qtt<><.arf>iti:<>foni  vtri,  U::-  hiC  ptoviluni,  m  paupcrcsaJ  caiittorictu- 
cl£c.iationcincflc,oftcnJcinusiiii.a4(//A.7..'//.  tarotjiadmitcantur.  l'oi;6  ncc  omj:i  c  o;ni.ia 
A  vcltUudaig  cit,  quod  ubi  dci/sagitut  ptx-  hac  n  i  c  a  I  jlt -ftatutafublata  vidciidcbcnc.fi- 
«ifcfatifoandum&prxfti-.dosfidciullorcscf-  quidcm  cautio  fupct  cxpcnfis  hodicquc  fic- 
fcdicuor qqtntJti 1  folct 

L  1  T.   U.  iii!  <*Jf<i  h  urntcrto  )  Si  quidcm  hoc  in  fuo 

Dtjftntiuntvu/gjDd.]  Non  icdlc  pioponit  ^  ttt  ll  de  q  .ov.scjfu  L.bii"atil'datio  rcquuitur 
Uutcntiam  Ud  quinou  ita  di(linj;'junt,  u-  aiiitllut,c6cradictt  tnft.th.y.Itt.  ^.ubi  v.C*- 
tiqucubimcntiofidciuiroiisfu.nullaiarioda-  terum  luuc  quat/t  .ittinguot  tth.Fab  cr  Ang  in 
Witandi,  Jcfrultiacocaiu  dirputccurfi-nifica.   %  ftdhtdtt idtfnjtfd, &.  :ciponJcnc,rclc,-ii,fi  in 

«uo 

*  * 
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afiotoeoposfidencimmobilia,  modci  noofub  aliamcadtioncm.profjavtlpropeerperfonarn 

divcrlaiunfdicliouo  Ac  Bru-  &  Cajlr  citatide  fuam latcrpoorre dcbcat  ,  quod  ipfc  tcmpore 

aliaquarftioneagunt.anfitaudicndusquialid  fentcntia;  in  iudiciocflc  vcl,t:& hocci  fini,  ut 

frremuti  pccicutibidec  fidc.ulforcs  :  &  cum  pociusin  iplum.inqucm  ctiam  taotumcocafu 

tjfdcm  f  aibn  male  allcgacus  fcntit,&  ut  ,H,.c6-  cum  cffcctu  actio  iudicari  dacur,/.  4.  dertiudie. 

cludir:Iicccpnuscxfcnccnriaqua:dammovear  qtiam  toprocuratorcm  (quod  aJias  cx  fumma 

Allcxad.i.cuiusopinionihil  habet  abfurdi.fub  turisrationc  fieri  opottcbac,' fcnceona  fcracur 

adicCtalimiraciooc  ,fi  tubaha  ecia  lunfdicfio-  Et  hxc  etia  opioio  cftantiqui  &  opcimi  mcer- 

ncfacilr fideiulf  rt  b  c,"vcniri  &  cxtgi  posfint.  prccis  l*h*n.F*b.tnt1.i<tr  ubs  sit,  pmqucdJimi- 

TH  b  SIS    IV.  ntts  CAVtat,  tjuodtritprtjtns  rtnf  ort  jtnttnut.  Std 

Lit.  A.  ne  cui  octilos  pra-ftrinrat  addu4ta  Thtopliili 

Siordmnrtoiudtcte.)  Nihilcrat  neccfTumdc  aucoricas, fcicndum  cft  l.Quod  Thcophilusi- 

hcKcaiulatiusnactatc.Etiuftin  tllascvocacio.  ftc,  licctaliud  vidcatur  Mtrttroin  (onaliuo  tp. 

ocs  Sc  cxciadiooesicorumimpiobar  &danat,  mihni  non  fuerit  unusex  comP,laronbus  ,  ur 

&  ijscocrccdiiconitituttoncmcam  fecit:eaq;  not2tCurt.z.roniec3.uIt.)\ibi  ramco  air.cum  fuif- 

decaulamiaime  ctcdi  potcft,  imporrunom  a-  lc  vicinum  arrati  fuftioiani)  imd  cumpoftAc- 

dtorcm  nccesfiratc  pcarltandi  cautiones  ord,  curf  floruifle  exiltimac  Bnreadtit  1.  qutb.  tm$dit 

oatias.dcquibusancc  aSum  cftiicasrcus  dc-  iusptt  pot./ofv  (& id  cameo  quiaGrarcc  fcrtpfir» 

fidcrct.libcrare  voluiffc,  contraquam  malc  c-  mious  pcobabile  cft.)  II.Quod  autor  htcooo 

xiftimat  Tr.  bonafidcfucitatusaTr.Equ.dcmLatinaCui- 

Ctmp*rtntt*uttmrto.)  Hocquidem,  utex  i  tijtraiiflatioexpIicationcmTr.confirrrrar.ad- 

pfisallcgitisapparet.gcncralc  &  regularc  cft  :  iccrisabioterprcte  vcrbis,*fr*a<r«r«rc.qaa!  te- 

idcoq:cumcafu  aclons  aliquem  cxtiahentis,  xtosGiaccusnonagnofcit,imdrcfpuit,  &  ia- 

ciiraullamdiftinctioncm.  malc  cadcm  oraiio-  terprcrationrm  dtverfam,  quam  fcquimur,co- 

nc  copulatur  &  coniungicur  :  &  omntoo  ad  fiimat.quodut  omnibuspatcat,  Itccquifquam 

maccriam  iftam  non  pctcinec.  Lit  B.  in  poftcrttmdc  vr.aciuslocilcntcnciadubitcr, 

Satis  copiofc  '&  ex  pattc  coufust  in  th.pio-  ipiaGrarcavcrbafubijcimus.  trffnc  fltf.ovjrt 

ponir.&inf-th  lmpropnc  dic.t,**rr<rr««.tii-  ^Aey^/,  *  ot iyy&w  inrAtfd^    Jtrff  t» 
busvcrb.sd.c.mus:  Rcus ,?fc  l.c ^ans pcxftat  rf        ,f& r~  ^        (  y  ■ 

faltcmcaut.oocmiudi(.ohiti:ptocuiatorpi*-     ~*t#j1     „  #     ».  *   '  rra,t" 

Aarct.amdeiud,catofolvcndo.&  vel.pievcl  TdWfyrtt  iyyOT«A*,i,o^aAoy««v  ixr,3i- 

principalis. '  ret'»  ra.  rarx  w?o  @j> iXkue.  f,'p<ju$?a.  dff^txXr- 

ludtciejtjli')  Cavctfcin  iudicio  maofurum  ^ui-©*,  6r  1  dt  r»  xatpco  rcp  atfTof  ctffiJi>c 

ufqueadtctmioumlitis.Eaqu.dam  caurio  ita  wa&iit  r«icV  r«<<xaW'<  &cvbivcrb,s. 

S;x;^^      ^tr  Tc(piz 

Tc,faabea.dcqua,n.t.oth.,.ag,tTr.pctq«.am.  Thco?h.iusadcaut.oncmaocea  p:a  ft.cam.fde 

ucpfc.b.d  aitrapt.0  T,o]eBi,ainiusev,,atui.  I'occt,amgeocrecaoiiow*0u«waniefuitlef. 

lliudohtttrnottLium  \  Ag.tuih.c  dc  cxph-  nioOfed  altcrnat.onem  .llarn  cavcnd.  vclpcr 

candow/.W/  (.  Sivnl  4.t  Wquem  ipfc  cu  ptomisfionem  vci  pcrfidciuffoics.idcquaaclu 

Accur.|iaacciPit,urincel,,g.TibUbipio»iO-  "M*«0  Q  >a- c»m  non  in.elligccr  mccr- 

curatorccayc.ODcmcxpoo.,  iupcrhoc.uc  rcus  P'",vcrba  omn.a  &  mtcgtum  qual,  vtrfacalu 

ipfctcmporeieotentta-iniud  c.un.  vm.at.  A.t  w  f  rae  »<°uc  •■«<•  i.e«r«««*  meptr  parcnthcfi 

hocabAccurlioingeniofcdcttndi.&iilctamc  inclufir.quaparcniheii admilfa, vc.bud-efaOl- 

«udc.imo  nud.sf.mecum  locum  .ta  cxplicat :  frut*®',  non  habct  quo  refcratnr,  aurfolar- 

& iliaquoquc  cxpl.cat.om.hi  nullo  modo  fa-  c.sf.mutr.  facit.  Et  nimnum.initioaliacauno- 

pir.-qmo  racioiii tepugnac.  I. Ut  procutator  ca-  ne cxpofita  proptcrpcrfonam  ipfius  rci ,  opus 

vcacptopiincipali.il. Ut  cavcacprotcopixfcn.  cffca:c    De.odcquxoam  calic  ,  &  quidam- 

tcdc  hocenim  cafu  ibi  ag.tur.  111  Urp.omit-  pliuscavcat  rcusexponir  .-  ita  quTdcm  pcfpi- 

tat  faclum  alicnum ,  quod  rcus  icn  po.  c  fcntc-  cue.  ttt  verba  cusnullam  aliavn  ,qua  cam,  qux 

tia:fcrcnda:  in  iudiciofc  l.ftat:  \  craii,i:ui  ioci  anobiialirta  cftintcrprccationcm  aJ  cu  locti 

fcnccttaeft:quodciuspicccicaucion?,quaPio.  patutor.lilud fcrupulu movcn  P<  sfir,quod  in  f. 

curatorisfuipetionamfi.mat& icgi  linat.  ct;a  M    1  huiu* 
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buias Doftri  rerf.air  Jaftin.rmurM prtfttt  Jidewf-  ipfumiudiccm,  nihiloccarrir, cur aliudioi 

fir,  qoibas  reibis  vidcri  posfir  figiificati  ipfe  lonali^aliud  in  rcali  actionc,  Itatuamus 

teu^juippequemi»pr$.procurarofisfuifide»  Xonminmtjukmna-r  )  In  fubulucr hoc c 

ioflbiem.vocar Juftin.  qaadccaufi  Hottom.  tur:<piiarcr;uljrc-m^tsi;ft,  urcavcaat  rci. 

ibid.Iegcri^iwnpurat.w/j/yivt/yt/Miij^r.^oo-  hocipfumquodproDooic.de  poHcsfiooe  ira- 

mojoeujun.Theoph,»-<t»T<i  Ta. P tyL  sjtrhy  mobilium,  ad  rcos  priucipaliter  peuinet,  uc 

a^o/dr$»¥tv^t/ir»/.Verumquodipfctcusia-  P«cr«r/.it tn/>.h.t.&toto ifl> nUunfl.tit.StMuit 

tcllii»iuoaposfir.exeoapcrcumclt,quod  ipfc  ^-Imofcdeutrx  Tctxrrquxramus,  (etcnim, 

fupelfaAoafc  ipfoprxftaodoidoncusfcdeiuC.  perfequeodaluc,  cftcxN.  ,u.  ipfe 

fotcficocquii.eicq.tiodiapfioxi  caikrcus  ipfc  *^orn0m"»eproptio-compitcas  nullaro  ptx- 

procuratousfidciuflot  eft,  exeoin  poILuoii-  «n'"cautiooc.Necobftati««.C  dtfmfd.  qui*. 

qaoquccurafcdciulforemcflenallomodo  m-  ,bl  *a°r(«ll''^«>0oq.uaaoior,fcdq_uafubita- 

tcrri  potcft.  Cxtetumutlcaia  slla  Thcoph.  rusPCJlon*rnrc«>ncr«pedcdcfeodcndo.*  qni.. 

boaafu.potefttaroenotrulgatadxfeudi.utdi-  demptocuratotaAloti*  (qui  alias  ooo  nifide 

camunefpcxJfleTuftin.adcafumrci  abfcntis».  "to  caYct}, fccunduroformam  Edicti  ,  quod. 


.refpcxjfle  Juftu 
&  ccuurapromisfiaaemfuamabfeotidproptcr. 

Iuod  ipfc  fidciuJbruatjnvcoDTcoiatuf  .06  ob- 
aotc  beocficioordiois,  ia  hoc  cafu  fiogulari» 
quodctiaraalias.ubireus  abfeos  cftfidciuflb- 
ri  conccdiaonfolec:quamjris  ctiam  coaftitu- 
tio.qaarcmcdiuraiUudjatroduclumeft..  lor 
ftit.iutcfitrcccntjoc  fixquibus  eriam  couuit 
cmeodatioC«Mry(^C«a/y  mnttu  *dA.  vtr  ,quL 
icthutojhbimjfir,  plaoe  expuoguot,  quodta- 
meaioaotiquis  Codicibuscxtatefateotur.  Et 
hxcad.e«odationcm  huiusloci  hjuftcoosdibij. 
*c  obfaixiidnotaLC  pxol  1  xias  v  1  Lu m  fu ai c. 

ImfaMtumfilvi&tu&cufifliJHoc.apo&fxo- 
«atatorReiolim  facifdedcrir,  ludiciofifti,  cii>       CuttintturtMmtnm*mdMti,f^e.)  Erhocquo—' 
nadiftinetioocm  admitti  non  poteft.Caucio-    o^ercfteTcnon  habet,  cummgcocrcdecau. 
«emjllamdcpeiU»eraodoiaiudicio,afc.c.pr*-    ti0nc,ud.  folri tractct.de  maadatoautcmooa 
ftitiflceum,nufquamttadirumclc,  ocridetux   Polfit  ^11*"  nifi  procurator  intcxvcniat;  At. 
eaeiTc«(iTai«it«ductaiJufti«.Yeictemillam>    <lu,n  Potclt  ^'eus.procncatoris  tui  peribnam 
•uicx  me«teTreotth:i.raptiarioJcnta  evi-    Pr*lcotarmaxerquto  &quivjs  dcfeofioni  al- 
tabatutraolr«taiouspta:ftiu6».fiqaiflempio.  r",usfinc-inaadatofeoifcxfcporcft'. 
«uiarorejtaiusxapi potuifle oemotdjxexit;,  occ  _^^v*^,)^u,re"u»  hiclapfas eft :; 


*{\Li*i3>*l*Jtprocw':  —  -  .  \ 

THESll  V. 
Lt  t.  A. 

CMutio tudie.  foh/i. )  It  1  hocptoponit.period* 
ac  fi  de  no*o  dc  ca  tractare  iacipcret :  &  camcs* 
dceaiauicguth.prarccd. 

Ltr.  C. 

HtdU  txprtffi  non  Mdbibttur- )  Et  ipfe  tamrw 
patum  fibic6ftausftatimfuhijcit  camin  clau- 
lulamaodauconti«cri,ita,ut  fit  dc  lubftaotia. 
mandau.quod  autero  tale  eft.  ut  10  claufula ef- 
fcnualxcontincatut.  id  icacexpreflc  dkitar 
adhihcti.. 

Continttur  tnmin  mm 


dato,fircfiocmadato,iudiciuaafufcipcxepara.  <)uodcautio  deiadfolreodo  oooprocaratorf 

«usetat.uigeatehaccauctooconeratamfuilic.  l/,»,e*ac»orc'tclP,cjac,utcxcaiudicatum  c6- 

CarieiuJxtTiirapropottir.uccx  oppofirioncno  Iequarur:cum  prarfertiro  quocalii  cim  maoda 

•bfcarecolligatur,  dircrfumcum ftatuetc  ia.  to,n"r*CD,r»nu'lufitpeiiculuptocuratons,l 

actionc  pcrlonah  Atrcali  „  quafi  m  hac  pr«co-  «,u,de'°  Cu  aOiodenegitUf  iudicati/.*  Jtrt, 
latotDUnquiratavcm  dciudiciofiltxodo.Cu.       C«»W/«wj hyfothumttM. )  Noo-iatis.  meminit: 

i«sdi|RteotijEratiooeixi.egQOOBai1kqaof.-  «c  Tr  corun?«u*'"^dit/A.i./V/.^#>D.fatifda- 

cum  ex  rei  iUs  actioniscauia  eadem  ratio  eflct  ll°ncrn      «autionis  fpcciem  oppofi  tam  cau- 

»ocandiinius.nbnrideoquidoihicctiaroidc-  uo™  PCIP»Roora,.  ft  ubicunquc  lexcxigu  fa- 

iusrucruobictTacum.Planefirepropona»pto#  l,ldatloncrn^dandosefle,fidciaflbiei> t  eftau. 

cutatoremioiutultrofeqttutum  ,  ibi.de  fcfi^  "mnarccaatiodciudicatQfalVcndofatifdati< 

fte«dopioaufifle,firealiadie  apad  prstorem  *  Pro«ndcinclau(ulahypothccajia,,iuxtai 

«>«ic#»cegufotauia  fciudiccdAtoapudhuc  CMa"*U0»"^edicHurco»tincri. 
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QumtUutfmludt fubfittntim  mmnjmti.)  Faluhrc 
fEotcti  ictt,  fiuc  quxracut  de  piocutacorc  icio- 
risfiue  rcil  Quod  adilium  oihilde  eflcntu  eius 
eftmfi  vrdcvolunrate  Jornini  cooftct.-  qur  fi 
liquidaeft  nulla  cauriooeratiopuscft  per  tcx- 
tumexpreffammW  Injlu  d fatudmi  i\  CJ.fr*- 
curmt.t.un  fmttfdmdo  £t  efthicunicas  finis  &  cau-- 
fa  nuu  Jaci,  fccunias  rei,  quod  ali  as  domino  i- 
tcrum ageoo  excepciorei  mdicatas  non  obfta- 
ret-/  i.CquibutrtsiHd.ntnneett.  Cautioautem 
indcmnitatisipfumprocuratoie  W  coocecoicuc 
illi  canco  mclius  cautum  fit ,  &  pixter  otdioa- 


ET  DILATION/BtM.  9r 

tiooe  dc  judicato folueodo  admittirar. 

#  tmntn  tnhco  Trikonimni  mmnui  ]  In fojlir 
Irxcobfcruaciocft.nccau:  ftylus.au t  quicqu.m 
hic  occunt,  quod  vcl  tantillum  illum  locufut- 
pcltum  tjccrepoflir.  Ethabethoc  perfpituam 
&  fummam  ratiooem,  vcvbi  de  voluncate  do- 
mini  pcr  aliquam  actioncm  mouere  voleoris, 
conftat,brcnongraurcutcautioaerati :  q ui pp e 
cuius hicvntcusfioiscft, vt  teas>abfolutus ,  do« 
mino icerum actionem  meucuce  a  proouratore 
falfociufquefidieiuflb;  ibusconf  qu.uiir.q.Mn- 
turu  lccundo  itidicio  ipfcprxftatc  C&attBt  tu't; 


iiam  mandati  actioncm,  enam  h/pothccariam    iJqucfciliccreftqtiodi»  l.tt-  dic.tur,  incafu 
crcrcere  poflic.luptoaitatoic  rci  ijSdenifere de    ibi  propolitonoa  upuseffe  cautionc  raci ,  pc 
eanfit  resexacditacft,  cum  criam  ut  pauloaote   rm dc  acfiquis  caufam  pirfeatis.agrrct  .•  idquc 


dictum,  nullumhuius  videaturpciiculum  :  Sc 
qutdquidetiam  prarftitcrit ,  rrgreliumco  ne- 
minc  habeatcootraroaodaDtem  ;  Et  nimii  um. 
ca  dc  huiufmodi  mandatorum  cflencuhaoeoda 
fuot  i  quibusomiflis,  tudicia  elufotia  fucuracfr 
fcnc  Lst.  D. 


lam  olimrcfciipfit  JmpctatorAntonius  m  l.  i. 
C  .lt  trocur  vbi  ne^ocium  alicui  maiuiatuiu  cfle 
cunitat.nencxigi  cautioucra  de  raco, 
L  i  T".  E- 

Sindubitttur,e*utiodt  rmtr.  ]  Hocnon  fiitis  be- 
oe adpneccdenria ,  deaclorc  icrco  quialuc de 


Uludgentrmlittr,  t$rc.  ]  Aicfi  quisper  procura»  judicatofolucndo  latisdatur  a  procuiatoic,  c- 
toremin  iudicio  veifctur ,  nulla  cflc  opus  fatif-  riamli  maodarum  ccttdhabcariflc  cum  haccau- 
daciooc.  Ergonc opuseric.fi  quis  litigerpcr  fc   nouc admucicur  ctiam  qncm  mandatum  non 


ipfum  !  Vciq;  multo  miaus.  Scd  illud  magis  uo- 
radignum.quod  vbi  demaodaco  conftac ,  nulla 
«ffc ait  opusfatifdatione  :  fiquidcm  conrra  di- 
cir,quod/«<  C  cauciODcmdc  iudicatofolucdo, 
quippc  dc  hacioiciotht  cgetar.occeflarioman- 
datoincflcair.  Quod  fi  decautioocrari  intclli- 
gas,idcm  viciumcrir.ck  tofuperfequetur ,  cam 


habeae  cooftat.  Et  igirur  pertiner  I  oc  tantii  ad- 
ptocuratotcm  tftocttaficBC  &c quod  propouiti:c 
io  cxegett ,  fi  omnino  dcficiat  mandatum  cum 
accquidcm  cunTcautiooe  dc  raco  admitti. 

Voctfrmnnu.yLn  ftipulationibus  manum  iua— 
gcre  rKcelTumfuiifc  aufquam  piouicum  crifti- 
mo.Poirdcnm  harc  caunofatisdano  fit.vtiqua- 


cflc  deefleotiamandati :  quod  tamcofalfum  cft  noa  fufficietpromitti  fiue  vocc  fiue  maoa ,  lcd 
ctiam ipfoTt  autore  tnfrjtff.^.tb  t  ltt.A.Sed  rcgulatitcr.fideiafloribusopusrrir. 


jf  hocjamcgimas ,  &  conftat ,  cautionem  de 
indemnitatc  procuraroris,fiuc  claululam ,  ncq; 
caatiooem  de  tudicarofolueodo ,  oequc  dc  ra. 
to habendocosrioere ,  tc  inlupcrncccflariam, 
autcfleotialcm  mandato  rflc  io  eoquc  laplus 


aiftfit  iniudict»  npfrobttut.  ]  Haoc  cxceptron  f 
ad  reguhm ,  fi  deficiat  maodaium,  non  admittt 
procuracorem',  falfam cflc ooa dobito: quippe 
qur  nec  probcrur  vllo  tcxtu,  &  ccitifTimar inrisw 
tatiooi  repugnct ,  vt  quisactiooem  alicoam  rl- 


cft  Tr.  quodiftaaonrcctc  diftingucndo  male  acmaadacoiniudiciumdcducerepoffir.  Et  ve- 
cencludir.   JL-J: — rj r- —  • 


Siuutfforjwertui.  ]  Poftcriori  huic  quod  vbi 
de mandit«p»ocuratorisetiamexpatic  rci  co— 
ftattDullaficopusfacisdaciooe,  difccrc  cootra- 
dicit  textusm/^  vn  tnfin.Cod.di jMtttd.h\%ycr~ 
bis:r«  ttutem  procurnttt  ttmm  fuh gtjiorum  ttfitfi~- 
tnuontfnfiHitiHdicmum  folitt fmtitdntitintm  frtjtmrt- 
cogitur.  NrqueposfisaJ  hodieroo»  morcsillud. 
xcftringvrc  :  quiacriamolimidcmaitobtmuif-' 
fc.  Ncquc  etumadcauriODcmde  ratoiefcrreu 
vclquia  rCfBa  gcneiaiia,liiDC  ,nuIhtfmtudarioiH.. 
vc  quuerparrc  rci  inretuenicos  etiamfiman— 
4uiuu  u„ilu.r.  habcic  cum.  conltct ,  cuta  cau^ 


ro  loogi  hxcdiDerfa.func,eflciniudieio/appro« 
batum  ,  &x  poflc  iotroduccre  acliouCfine  maa— 
dato.ErcrilloadhocnulIacoolcqucotiaeit». 

L  i  T.  F.. 

Outmd  litit  vfqut  conttfimtiontm.  J  incongruaB 
hrc  locutio eft:dicere  dcbcbat ,  aote litcm  de- 
mum  cooteftatam haBccaucionempcti  poflc, & 
polccaciub  cxigendaefaculcaccmcffe  przclusa» 
Vbi  tainrn  ha bi lcs  ceimioi  panendi  lunr  lapcr— 
foois-.qi-araliasrcmin  ladicium dcducunt,  Sr 
litiscom  .  itationc  domini  iitis  cfficiuotur,  cu— 
iufmodi<ftproctT:acot  vniuerfotum  bonotura- 
*ri*mJ.i}.j.vtt.dfr*(Hr         f  i tjtntu. 

ki  i  ^tVu 


DISPUTATIO  V- 

*bidiciturctiam  vcrum  procurarorcm  caucrc  fcntentijsnoftrit.quam  qaodormiiaquafi iura- 
tcncride  raro-qui  vidclicct,  cum  cflet  procura-  tusordo  dcccrnit  Etpoflit  pauicula  fcru- 
torgcncraluadncgotia.  adagcndum  fpcciale  pulum  moucrc:fcd  cnim  vcrum  fuiflc  turamcn- 
mandarumnonhiixbat  Sccunduquara  Trcut.  tum  Jocct  rcfponfio  Ambrcu*j.Tcm^«if.impc» 
tradita  cxplicaoda  &  .cftringcdafuBt  5t  hic  fa-  ratorc  Chuftiam  in  aram  lurarc  cogcntur ;  Er 
nc  r.on  dc mandaio  ad  ncgoria ,  fcd  ad  iudicia  vtcunquc  huiustci  n<<n  fiitiscertafidcs  fit.  at* 
traclatur.  »uur  Jc  hoc  cautiouc  opus  habct,  tamcn  aflcrt  onis  huius  Tr.  dc  tcmpore  Caij, 
quodtantum  vfqucadliccm.co  tcibtnni  hanc  Jongc  mccitior,  imomccrrisfiinafidcscft. 
cauttoncmadmicct  au  etenirr.  fi  procurator  ral- 

fusproponatur.cxtcpriojM^wiW^/MrinoM/^-  L,T- 

4/*/.ctiampo(tlu<-incontcftatam,  inquacunq;  Qued  erdinarius  hoJie.  ]Si  rcfte  har-ct  parricu- 
partc  iudicij ,  tmo  ctiam  poft  c6oclu!toncm  ia  \i,hodie,  fcquctur  non  ampliusin  finguliscaufis 
caofi.  quinamplius& poftfcnrcntiam  opponi  iurareiudiccs.  Ec  tamcn  lilud  hodic  probar  car 
pozcft.quiaiudicum  tctroicddit  nullum  /.14.  eonflttut  lufiin.awevcx  ipCelit.A.  iuramctum  olim. 
vl»  D4  C  dt  frotur  F.x  his appaict  thcii  hac  vna.  m  fiogulis  caufis  pra-ftati  folitum  ait  icduxiflc. 
eaqucnon  vfqueadeoprolixa  ,  vai  te  nuilta  a  Ncquj  vcro  probabilc  cft.  quod  fjftin  tita  ipfc 
Trcut.  pcccati :  quod  nimuurr.  illc  confuiim  de  hgcm/f<^/i/  C.i///W/r.volueritabiogarr:ncque 
pnncipalibus  &  interucnientibus  .  dc  rco&a-  contraiiaaut  in  comparabiliafunrmagiftrarum 
cTorc,dcproeuratorc  &  dcfcnfore.de  cautione  iuicioofncij.  tScpofteaquodque  in  fingulis  cau- 
raci  &  ludicato  folucndo  ,  dcniquc  dc  fitifda-  fisiurarc 

tionc,cautionch)pothccaria.(5c  rcpiomislionc,       ftttam prajtdesprtflant.]  Harc  verocautiofiae 
ttacTarc  videtur.  ,  promt&fioiabhacrracTart&neaiicnisfimaeft. 

THESIS  VI.  Vi  ftstutum  tmtrariunmvtUtMt.  ]  Nohm  Uoc 

Lit.    A.  fimplicitcraffirmarc  Equid?valereiudiciu  ci- 

Thefis  hacctorafcre' .  vc  loquuntur  fogitiua  tra  hoc  luramcntu  ncquc  hocdc  cfleotra  iudicii 
eft.&quarhicpioponuntur,  dcfioitioni  &  di-  cfle.dubiocarct/fiquidcmjpfotcfteTrcur.ante 
ftincTionicauiionumfub//;.  1.  miousbcne  ac-  Iuftin  hociuraracbtumiD  vfuoonfuir.ac  cxpe- 
comodantur.  ricntia tcftc  hodic non  eft  Supcrxft igirur  qux- 

ludex  iuratnentoeauere  fofthu  }  ■mpropric  harc  ftio,  an  iuri  communiquohociuramcnrumin- 
caunodicicur,  qtioad  hancquidcm  cncTario-  troducTum  c  ft  ftaruto  luc  dcrogan  posfiti  Tra- 
ncm.Cartcium  rcs  ipla  duLvaclt  quod  locusCi-  dicio  Dd.eft  ,  qux confucrudinc  inttoduci pof- 
ccronis&  Afconij  Pedtani.ad  cos  r  dicrs qm  in  funt.ctia  poiTe  ftatuto:ar  quin  harcobfcruanria., 
pnbltciscaufis  cum  pratorc  iuJiob.ii>c ,  peiti-  vtiudicesinfinguliscaufisiurenc,  tolli  potcft 
ncr  :  cxterum  qnod  pcdancusiudcx  inlingulis  cofucrudinc.Nifi  fortc  liarc  difFcrentia  dati  pof- 
priaatiscaufis  iuramerum  praftirct ir.haud  fcio  fir,quod  qua-dam  racitc  ficri  poflunr ,  qux  noo 
anfanspiobaii  pnflir  Ncquc  hic  mihifatisfa  rccTr  fiunt exprcllc  :  &  vidcri  posfit  ftatutu  tale 
cit  MltOcitaf  fuftm  inl  ;  +  .CoJte  /Wir.qui  lura-  non  folu  nutritiu  ,  fcd  ctia  inducTiuum  peccati. 
rucntumilliiddctjuoiamduirauslatiusprodu-  Ercnim  liccr  iurcciuili  hoc  luramctu  inrrodu- 
xiflc  vidctur.  6u  dicatut.attamc-prxfuppofitahominumali- 

Antttemftra  Cau  1  Quem  hic  Caiumintclli-  tiaiurigeotiu  &  naturarrceTe  dicirur  coucoirc. 
gat.an  CxiarcTrt.anTibcrium  an  Ca1iguUm,4t  Ncquc  monct.quodcu  iudexiniquuspccnislc- 
quoautorcpoit  Caium  illum  ,  iacameotum  lb-  gitimisfubijciposfir.ansadelinqucndipratbcri 
lcanc  iudicium  dcfijlle  adftru.it, cgo  non  capio.  n«  vidcatur:  quia  prartTat  initiocauerc  qua  po- 
Vtiquc  vcrum  hoc  clie  non  potcft,  fi  vcra  funt  fteapunirc,  <Sc  quiamulta  a  iudice  ficti  pollunt, 
quarttadiditK/^ri/  aUef.  rum  er  Pcrfio qui  vi-  qur  crFugiuntanimaducifionc  Icgisqtnbus  iu- 
zit  fub  NeroDc.tu  prxcipuccx  b  vmmacho ,  qui  ramcnto  &t  mcru  diuini  numinisoccuriuui.ne- 
aram,  ad  quam  iudiccs  lurarc  folcbant ,  iuHu  quc  tantu  cjuia  dcTmqucndi  prccbcn  dicitur ,  fi 
Grarianicucrfamrcftituipc  tit :  qui  vtiqucali-  gratiadclicTiadmifsifiar.ra-ionc  pta  trnri ,  fcd 
quot ccntumannos  poft  qucmcunque  ta.ulcm  criamtationc futuri  .  fi  ciufmodi  omirrantur. 
Cajum  viiccruc.Etitafcil mtcr aliafcribit  Sym-  quibus  homincs  a  dclinqucndo  abftincntur. 
mach./i«V.  iO.eptfi  JHaaraconcorditmtcnct  Multo  tnmus  manct  hxc  dilcmmatis  fpccies» 
•mnium,  nequcaliud  iBagi$autontatemfacit    quod  virquidcmbonusctiam  citra  itttaoenrfi 
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facic  officium  malus  necrcligiooc  iurifiuran-  fer documtntum ctvtrt inttUigitnr] Otiofeh:c 

'•di  apcccjndoabfterrctur.quoniamplcriq;  me-  tepccicur,  quod iam  cradicumcft, dijptit  -trActi. 

dijgcoerisfunt.  Ethistamconqn  obftancibus  th.e.ttt  j4.Necotiofctantum,fcd&.'  inrpredele» 

cx  diucrfotentariposfit.indubiotaicftacucutn  gacuspcrdocumftumilluddiciturcatir<quia 

valcxe  .quippcquod fubcflc  posficajiquaracio  nxcnatlo modo  cautio,icd nuda&  foladclcga- 

qux  mouerit  Aatuentcs:  vcl  quod  cxiftimarunt  tionis  factx  probacio  cft. 


furficcrc  fcmeliuitio  iurameorum  eflc  prxfti- 
tum.velquodmetuctunthominum  in  iurando 
facilttatem  ,  &  itacauete  volucruot ,  nc  pctiu- 
riiscuifa  prxbcrctur ,  quod  ficiit  quofdam  ni- 
njis:cmciirios&  facilcsad  iuraii  Ju.;:aquofdi 
mcrunomiimdiumi  vfqucad  fupei ftmonc  ti- 
mitJoi  iaimaducrtcrcnt ,  vt  cft  m /  S  m prm.it 


Lit.  D. 

Stc  cautiifecriritatu.  ]  Ar  quin  hic  acitur  dc 
cautionibus.quxprxftanturapaitibus.utiquc 
vc:bum,/if,quorcfctacur.  non  habcr. 

Sclet tannnUijlingui  ]  Non  pntattm  fimplici- 
ter  ne^and«m,inciimin:bjs,qi.xpcr  procma- 
tortmagi  poflunt ,  cooccdi  pollc  falvum  con- 


condtt  tnptut  cumcciahicaR.cpub.ehgacucin-  duOu,  quodqassprxlcDsfotcaflem<.liiisfcdc- 

duftnapcrfoDZ,  quam  in  fingulis  caniis i&  ica  feodcre  posfic  Cxtctum  illatio,  quod  baonms 

taticum  non  quottdie  nouis  iuranuntis  fjtigati  filvus  condudtusnon  dctur ,  nonfatis  icftcfe 

inuid-.a-  &  fuipicioois plcnu cft.  Ex  quibusctii  habct.quiabi iamcodcmnatifunt  F.ttamen  liis 

d;fcndi:ur  conluctudoSaxonix.quJiur3ir.cn-  a  principcfalvumcoduclumdanpoflctccledi- 


tum gcucralc  calummx  abolitu  cft ,  dc quo  tn 
fra  /r/.ti  r-».t.iir.f.quonia  vt  atc  B*li  intji^fl. 
C.  It  «<i-7rij.iuramentumcalunini*  hodiccun- 
tcrrioitUt>4c  nonapprcciaturvnumobulum  :  & 
Alarantp.i.ieturament  calumnnum  »t  aitquod 

•  .    •  _  t\_  ■  _    ■  #_ 


tftttai  ¥ach-e  cciitrov.6x.coa;  ctiam  potcrir  Ca- 
mera.quxuriqucius  habet  bannitosabfolvfdi. 

A  WAgtJtratn  Unrt,  qwa  ejlfars  iwferit  crimm*- 
lu  JNoq  iODcludithxcratto,qutan6omnisina- 
gittratus  habct  impctium  mcrum,  ncquc  hoc 


licigasorcs  noftri  tcmportsporiusiurcnt  dc  ca-  lompettriurcmagiftiatus.quinimo.quatcnus 

Iumniacommittcnda  quam  viranda,  8c  ideo  fal  uus  conductuscum  cocffcctu  quem  ipfi  Tr. 

mcliuscflc  .iuramcnru  illudex  toto  tolli  c«uO»  ttibuir.dcquopaulopoft.  &  vtin  caufiscnmi- 

vnandi  tot  pcriuria:  non obltaocc quoJ  fit  ia-  nalibus,  dcquibusetiam  tantumhoc  proponit 

ucntumob  pubhcam  vciltcaccm  nc  vcritas  oc-  Tr  conccdcndus.cofidcratur.  minimca  quouis 

cultctut.Facitquodinfra/uf         >  ftatuitTr.  m-giftratu.  cciam  imperium  mcrum  habcntc, 

indticipoflcftaiuto,  oeteftes  iurarc  cogantur,  fcd  taotum  afupicmopriuope,  faluuscc  dua.is 

aquorumtamcn  dcpofittone  totum  dcpendct :  conccdi  poteft-.Bocr.iecif.tjo  »»/r»».quippc  reu 

&  rationiscftplusttibui  pcrfoox  ,  cuius  fidcs  ctiamcduictum  dimttterc , cft quafigtattapcc- 
publiceScelc<Jta&.approbara.  llla  veroTrcut. 
ratio,quod  finc faccrdoccsiuftitix,non  conclu- 
dit ;  vclquia  faccrdotum  noeft  iurarc,  vclqttod 
quialias  iuftitiam  admmiftrare  obligari  foot, 
tancomiousiutarc  dcberc  vidcnrur .-  &  q<Jid 


m 


inli-ieiujt 
tamcu 


nx faccrc  quod foli  ptincipt  licet  Cxrcrum  Tr. 
etiam  in  hoc  pcccar ,  quodfaluum  condudura- 
rntn  rcftitngit  adcaufas  cnmioaK  s:  cu  tamcn 
Ci  locuslit  in  caufiscitulibiis.itavt  non  tantum 
aiudicc  ,  ledctiam  jparrc  conccdi politt ,  vbt 
vidtliccr.  qui«.  metaitnc  a  uidicc  mitiriaafri- 
cia:ur;velinftantibuvcrcditoribusincarcercm 
t>ai^ci>M[i>rr)ttrn,ccniiciatur,pcrnot.itaHfrfi/. 

Jend.c.  3-j.C0hr.it  frteijf  txttut. 
\7b.Z*;  p.i  <  n.2f. 


l*n  trmtl.Utnon 


Kt  tttritoc0neejfh  aavxoremquoque,  ]  Non  fatis 


wr.ICcts  illc  titulus  tnbuttut, &c 
iudiccsICti  noafuot. 
Lit.X. 

Dffegatujveri  ]  Vctbahxc  argutint  quandam 
opi  uiinonem.ordtnattJScdcIcgati  ordi.iarms, 
hodi.  micioofficijfuipreitatiuramentiim,  dc- 

IcgJtusvcropci  documcDtum.acc  Atquin  hxc  aiTcquor ,quid  &qoemintcliigarcaItiin  ,  quia 
vitiofa  tmo  plaiii  nullaoppofitio  eft  «utado- 

ccnientum  dtii  gjnoois  cum  tatameoto  iudi- 
cum  n  h)I  plao^c communc  habet .  &  iurar.icn- 
tumquidcmeo  pcrrtdcrj  ut  rccK-  &:  linccrc  iu- 
dicccur  ,  documcntum autcm illudtantum ad 
fidcmfactcndjmdnl  k.carionis,  Scd&cxoppo- 
fit  sonesllj lioccBicitui,  delegattim  non  tcncri 
pixlt atc lutameocum  •  quod  ipfuni  uircu  vc- 


ru«uoncft./i+./n/r.C.  ietuite. 


aurvxorno  deltquic&  iocpraquxfttotft,  quta 
faluoconductunonopushabet  ,  aut  vxor  ipfa 
quoque  deliquit ,  &  afleitiofalfaeft:  quiaduo 
diucr'a  dclicla  funt.fc  cum  aliasfaluus condu- 
ctus  plent  acceptus  ,  rationem  iurk  offcndat, 
&  qtiafiimpunitatfmdel»clifccunifetat.  min:- 
mcommumrxtendi  debet.  m 

Ken  ccnceicnii.Riit ccnttjfamferuimU*.]Ap?i- 

icc 
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Lit.  E-  caodifunt>W.t.t.j  &  4 deeufitd.rttrum.Lvit. 

Hic cootraLL.mcthodi itcrum quxdara rra-  C.ttd.L}.C.dthitauiMccuf*rclt..§.  i.dtMciufMt.l. 

aatdccautionedc  iudico  fiftendo.  Scd  qtiod  4.ii.&lt2.C.dtMpptU.h.&t>CM4 TurpiU. 
adipfamiemattinct.aitptxftareabcoqui  fu-       Hoditt*mtnfdtmfforarttipiuntur]  Exiamdi- 
giciuusputatut  vel  iocatcete  captiuus  dctine- 


tuti&fubiicitinallcgatis.hocobtincte,  quo- 
ties  poenacorporis  infligcdavenit.  Vbi  aut  ma- 
le  loqaitur  aut  roalefcniicicicnim  cos  qui  fugi- 
tiri  putaotur in carccrc  coniiriendos clTc,  vcru 
eft,  fedeosincriminalibus,  vbi  pocnacorpoiis 
infligcnda  vcnit,  fubfidciudoribusiclaxaodos 
eflc.quam  fcntentiamalteinatioilla,T/r/  fuftti 


ctis apparct errare bic  Trcur.qui  hocvt  altqua- 
doincriminalibusfidciuflbies  dciudicio  fiftg- 
dofubeertapccuoix  fumma  adntittaurur,  re- 
ftringitadmoresnoftros&iusSaxonicum.cur* 
tamen  «116  &iiquidoidcni  iutc  ciuili  Roma- 
noobtineat.  * 

Vbi tnmtneduttU UU tfus in primit ,  maximi **- 
iure  Saxon.]Et  exiftimatigitutTicut.quodcitta 
mm  velinc*rcererj-c  omnino  cxigit,  falfumcft:  cautcla  illa  fiuc  piotcftationcm  aut  tefctuatio- 
adcoquidem  vtnegatiohic  omiila  vidcatur  Sc  ncm,acccptisfideiuflbtibuscaufaez  criminali 
Iegeadum,^M0ri«i  pcen*corporiiinpgtnd*ntnvt-  fiat  ciuilis.  Hocquidciurc  ciuih  pcrfptcue  fal- 
nit.  Ettaraennecitagcnctalitetpiopofitio  vera  fum.coq;  paiticula/»#x/m« ,  vicioscadic&acft. 
etit,  cnraaliquandotcusetiamcapitisadfatis  Quin  ampliusoec  Saxon.  iurcfenrenriamadcd 
daadumadmittatur.Cxrctumcum  cnaincau-  abfurdamprobaii  crcdiderim ,  qux  defcndi  n& 
fisciuihbusqnis deiugafufpcciuseiTepoflit, &  poflit,  nifiinducraaut  nouationc  obltgatienis 
aliquandoetiamincarccrcmrccipi,  hocquuq,  criminalis,  aut]ibcrationerci:quoium  ncutru 
tnalc Trcut  quodgencralitcrin th.  propefitu,  vlloprartcxtu  autcolore  diciporeft:  &  ruioni 
in  cxegefi  refttingit  ad-  caufas  crimioales,  in   manifcftisfim£repugoat,  vcpercaucioncdciu- 

Juibusdepaeoacorpoiisagitur.Cxterumqux-  diciofiftcndo  varicxui caufa  princrpalis.  Etvi- 
;ioilla,an  in  criminalibusadmirtiposflocnde-  dcriposfit  Tieutler.confudifle  actioncm  coa- 
iufl6rcs,c6modiu$inlr .  vrt.x.  d'iput*t.  *8.tra-  trafidciufl'orcs&  cootrarcomprincipajcro:c6- 
ctarur:  fummatim tamcn hicproponere  lubct.  ttaillosperfccutiomcrcciuiliscft  .oiflquoda- 
Quodautquxritur  de  cautionciudtcato  folufi-  liquandoproptcr  dolumcxtra  ordincmponiu- 
do,&  itadc  caucodo  oomioc  pceox  ,aut  de  iu-  tur./  4  decufiod.rtor.  Scdcootrahunceft  perfe- 
diciofiftendo.  Jnillocafu  probandamputo di-  cutiociiroinaIis,quxcumfponfionc&  obliga- 
it:nd:oncm  Dd.  an  veniat  infligcnda pccnape-  tioneciutli fidciuUorumnihilhabctcommuae*. 
cuniaria,vtihicetiamdeiudicatofoluendofatis  VcrumpotiusTieut.pinguiutaccepifle videtuc 
daiipo$fit:aodepaoa.  vt  loquuoturcorpons  Colcium  cuiusau&oritate  nititur:quip«r*.t. 
afflieHiua:  &fatisdari  deiudicatofoluendo  non  drpnctjf  execut  e.ynum  pf.&ftqq  agit  de  parte 
poteft :  neq;cnim  iudexin  petfona  aliaita  ani-  accufantc  :  cxterumiodicipixiudiciualiquod 
maduertcre.aur  quisqui  itafeiutenoftreobli-  ficii,&  viam  inquifitionisprxcludi  miaimeaf- 
gateposfit.  Qijeadhunccafum  ,cria  vbi  pccna  fiimat:& eigofimplicireidici  noo  potcftcaufa 
cotpoiisafflicliuadelicto  dcbetur,  irooctiain  ctimioalismutari  in  ciuilem  DciadetracTat  de 
capitalibus  de  iudicio  fiftcndo  caucrt  potcft:  accufacore.quiclcgitviamaccufationicontra- 
quianon  ftatimctiminispoftulatusincatccrcm  riam  ,  verbi  caufa  tranfactjonis  cum  cognatis 
recipidebet:  oifidclictiatiocitasaut  notorie-  cccifi  III.Nontamroutaricaufamciirrtnalcra, 
ras.velpetfonx  vilitasalittdfuadcar  Etad  cun-  iuciuilcm,quamaccufatioocmremiflam  vide- 
dfmodu  afior fans dar ,  nfi fupei  rccoa  calum-  ri  affitmat  qux longc^ funt diocrfa.quippc qood 
nixveltalioni*;fcddciudicibpctfcqucndo  Et  itancc  tertioaccufaruioiudicio  publlcoprxiu- 
▼tioq;  cafupioroittuot  fidciuflores  vcl  fimpli-  diciumfict.  DcindecautclamilJaranonocccf- 
citer.vclfubcertapecunixfummj.illicquantu  fatiaro.fcd  vtilcmfaltcm  pionuntiac 
iudexarbirratusfoerit,hicquanrumpromi(lum  Tandem  kuice*utioni  *ffmit.  1  Quxnam  hxc 
eft  ,  cxigitui  .•  aunquam  autem  aut  pccnx  affinitasfit  cautionisfidciufloii*  dc  rcofiftca- 
delicti  vcTcalumnixfucccdancifiuot  fidciwflo-  do,  &  cautionisde oon vlcifccndo ,  neccon- 
tec.ncque  alias  ciiminalitet  in  eosantmaducr-  icctuiaaflequi  poflum:  aut  alias  iatcr  omocs 
titurinifidolosipforum,V.C.innonfiftcndoar-  ommno  cauuoaes  affinitas  quxdam  fucric 
guatur.  Haicniaairu  &  lationicoouenioot,  &  pcihibcnda- 
ptobantur  tcztibus  iurist(quictiam  hioc  expli. 

N  TH  E- 
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TH&SIS   VII-  velqtiodhocargumenrigeaasnoafcmpercon- 

Lit.  A»  ctudar,  prxfeittmcx  locoquin6  vnomodocx- 

Airhadir.eriam  maotfcfte  locuptctem ,  fi  fi-  plicari  folct.vc!  potms ,  quod  lCtusibi  oppofi- 

dciuflorcs  Jare  iubcatur  >  non  pollc  oSligatio-  tione  illa  rcn.oveat  illud.quod  ponus  videbatur 

oe  booorumfuorum  hocdcciiuate.Contraqua  admitrendum  :  vcl  foitaflis  ccle  colliqatut.fi- 

fenreariamdifpurar  la/on.inl.  i.  quijMtsJnt.eo-  quidcmncccflitasfideiuflbrisdaDdiacluali  de- 

g*nt  (^prTcipueeiaduerfarut  ,  /.  n.tnfrin.h.  pofirionepignoriscuitaiinflporcft,  multomi- 

tit.  quoJ  li  eaim  podcflbtc.  iromobilium  non  nuspoflieobligatiooe  bonoruflc  hyporhcca.Sed 

fatifdant ,  vtiqueproprerbonafuancccffitatcm  ooshic,vrio rc  non fatisliqutda, fubfiftimus. 

fatifdandt  euiranr.Ncque  poflisTrcutl  tcftrin-  LtT.  B.C.&D. 

nercadeum  cafum  quoinfpecic  8c  tiominatim  Hicperfonasdiuerfasnoniatis  bene  coniua- 

fidciuffbresexiguotur:  ve)  quia  vbi  prxcise  hos  git  ,  quodfc  hacipfain  re  diverfum  io  iis  ius. 

lexciigit,  vix  rariofucritdubitaodi :  vclpo-  Nam  8c  ipfe  minou  bcncficiorcftitutionisopus 

tiusquiaTreutlfuptar/j.a  tit.A.&D.tri&u  ,  v-  ciTc  agnofcir:  &  miliic"  cxrracafusfpecialeshic 

bicuoqaealegefatifdatioexigatur.fideiuflbres  obligarioec  ius  cft.de  quo inf.f.z.dtffm.2%. Mu- 

requ     xnxtzl.-j .dt  prttor fiif.  Ncque  tutfus  ac  hcrisautcm  intcrccsfio  iure  omninoprobatur. 

ciperepoflis Treurl.de ciufmodi  locuplcrc,  qui  /  vCod adVell.l  16  infin.§. tod. dc quo inf  dtff.xe. 

anllahaberimmobtlia :  quouiam  flccicrahaoc  tc  aliud elt.non  obligariinterccdcotcm.A:  pof- 

diftinctioncm  a  Vd.  hxc  quxftio  proronitur  feextaufaxtaris  vcl  priuilegii  rccufari,  tuzra 

eiquc  tcfiftt  /  t.f  utltgat.ftrv  cumprarfeitimi-  1.1  f.uht. 

pfe  quoque  Trcut-  loquatur  gcneraliter  &  qui-  L  t  t.  F. 

demoondcdcpofitione,  fcd  bonorum  obliqa-  etuiaftrfomam  fiandi  ]  Hxcrariobonaoon  vi- 

tiooc  :  8c  velmaximeqoi  mulra  immobilaha-  dctuirquiaposfit  fufficrrc,  vr  domtnusdcpecM- 

bcr,  locuplesexiftimaudus  cft  Arramcn  pto  liocoDvcniarur--  qua  decaufaeriamalias  recle 

Treut.  facir  d  t.i  §.u  quodfarifdarc rcocarur  contrabir  fciuusSc  dominuma&iooede  pccu- 

quarumcunqucfacuirarumhxrcstt^/.f.i.S.  v/-  lioobligarcum  aliascx  iftararionc  oec  conrra- 

tim.cnmll'ftqf.dt  froimr.  Qvibusoonfarisface-  herepoflcfcruum  coofequererar.  Scd  fpcciali 

revidcnrur  refponfiones  Jafan  rumadd. l.t-f.t.  rationeoegatutlcrvojusfideiubendi.ita  vr  in- 

fpecialeefieio  vlrimis  volunraribus  vrfclicie-  dc  nec  de  pcculiocontradominu  cogi  posfit:(>ta 

rem  fottianrurexirum.-rum  ad </><?./  n.dt  frtemr.  quotnf  dijl  14. )  extraquam  fi  in  r£pcculiare  vel 

«umibigraucturaftor.quodquamuisdefcnfo-  iufludomim,  &c.  fidc iubeaticx quibus  tanto 

rcm  cogitur admirrere  io  alio efle  rcle vandum,  rnagis  aon  coocladere iftam  rariooem efficirur: 

Jccommodius  ad  d./.  t.i,  forte  dizerirquisfpc-  cum  eriam  eadf  latiomilitcr  in  mioore  quctn 

cialceflc  ineo  quiintervenit  oominc  alicno  &  tamco  cxhaccaufaobligari  Tr.admittit. 

ad</./.i.'U//*j.y*rv.ibin6fufficcrefaculrarcs  hx-  Lit.  G. 

redirarias,quod dubirari  poflir  an  fir  iuftus  hx-  Kteqnifori fr*feriftiont.]Hic procul  dubio  ob- 

res,  nctnautcm  negariquinfufficiant  alix  cum  ]igatnr,(  6c  commifcetadcoTr.  eosqui  plaoe 

prxfcrnmfr  l.vlttm.  .j  quodUgator.etiipi^ao-  nonobliganrur  ,  &  quirccufari  poflunt. )  fed 

raboccafu  admirraotur.Exiftimari  poflit.quod  proprcr,  privilegiumccflatioeofacilirascoo- 

diciruriW  Lij  (%t  criam  fupra  norati:m)pcrti-  vcr.irndi,  ex  qua  fimul  idooeita  fidciufionsx» 

ncread  cautioncm  iuJici^  Mfi.  tutnquod«x§.  (timatlll ./  a.».-:  fr.n.t. 

3  eiufd.m  lcgis&  manrtis  &  vxor  proptcr  fun-  lsftrentinttt:j*ofriuiUgio.\M.3\c  hocfimplici- 

duni  dotalcm  pro  poflcflbtibus  habenrur  cum  ter  ptouuntutur.nifi  in  vcibo  fttuHrgii.cir  pda- 

aiiasvcromquecooiuge  pioptctca  fatifdatione  lin  pooas  ,4:  fcil.fideiuflorcm  alias  lutifjidlio- 

quauisliberanfucrir  abfurdumruraqtiia  V  C.  ni  fubiectum proponas .  quocafu  allcgariopri- 

turorem  vfufructuarium  obfola  fundi  alicuius  oilcgii,  remouebitur  replicatioue  pa#i,vrin 

poireflioncra  farisdandi  onerc  bbcrari ,  non  fa-  fprcic  Iftn-  C.  dt  fo8.  cxteroquio  planc  06  fub- 

tis  cooucnir  rariom  mris  Er  hic  t.micn  fcrupulii  icft  us  (implicirer  reaaoriando  non  efficicr ,  vf 

n»oucr./.7  dfrttorfuf.  vbioppo!iriofi.lciuflbns  posfir  ludcx  non  fuos  eam  arclarc  ad  cfiparfdu: 

9c  depofitionis  argcnti  &  auti,  argucrc  vidctut  pcrnorarafup.  dc  prorogationc  ad  diff.x.th.j. 

acootrariofeofufufEcere  obligarioncm  bono-  ty-j U hu^toirc  ir.nuit  I  :  cur.durarcox  iofe- 

I i  Uamobilivim,  Scdicfpoodctitancopoceft»  icadofubijcir,cHmquifideiulToi«  dat,  ihcoa 

iurifdi- 
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iurifdicriooi  fubicctnm.nihilagcre  vidcri:quia  actum,elc,quoloco<5c  ifta  erant  proponcnda- 
talishdciuflor,  ncc  rcnuntiandoefficcicpotc.       Uetjuidtmalterumvoler.tem]  Vitiofchoc  tra- 

ru.vt  coramiudice  nnn  fuoconveniatur,  fccu-  cTatut:quoniamiuxt  J  oot  th.fre.clit  E-  diftin- 

dumqux  phzifis,Nihi!*gere,  cum  micafalisac-  gui  oportcr  intercautionem  de  iudicato  foluc- 

cipicndacft.cxretoquinaliquidvtiqucagicur,  do.fic  iudicto  fift£do,  pro  ilJoncc  voicnsadmir- 

eam  fidciuflorcalisiniuoforocanveniri  quear.  titur.prohocomninofuiscafihnsadmittitur. 
*  ex  hisetiamcxplicandx,i7»»/»./w»./»/.//.       Vbtverodignittseius,]  Vitiola & Iimitario  ad 

fiauismiusvec.  prcxcdesquo  ncc  volcnt&njnmci  dixc.M.quod 

JlnUcutfcr: priut'ejtio.ita  r>//nMw]Parum apte  fcvcru  cft.quoad  prnam  principalrm  :  id  vcro 

qux-ltioncspUnc diveifas  fupcr  diucrfls  plane  cxtradubiucfte^de"modooiuincre,qit;icupqs 

rcmcdiiscomungit.  etiam  dignitasperfonx  ptopomtur.  Scdquoud 

E»  pefito  multtr  tuditialiter.]  Atqoin  Tr.  fere-  caurionem  fifti ,  vcti  cftad  camfacilius  in  cau- 

■uttit«daf.j/i/>.  vbictiamcitraiudiciummu-  fiscriminalibuseumquiindignitarealiqu.ieft, 

lierem  Vcllcianorenuntiarc  dcfeadu:coque  a-  qnamhomincm  vilemaut  plcbcium  a..miiti,fi 

dcopolito  oon  raocum  iudiciatirer  fed  etiam,  modoaliascrimennonlicnocorium. 
cxtraiudiciahtei  mulierintcrvcniieporerit.  THESIS    V  1 1 1. 

\Satisdat»cauebtt  jlncongrue  hoc loco dicitur,       Hiciterumimo  quairumdccautioneiud.it- 

mulictem  fatifdato  caucrc  :  qnia cum intclligat  fti  rtactat,Rcs  ipla  Catis  bcnc  fe  h  abct  nifi  quod 

fidciufsionem.nonquifidciubct,  fcdquifldc-  lnpr.vrgeoeraliaproponir  ,  qux  omnino  (unr 

ittJTorcf  dat  facisdaco  cauci e  iutclligitur.  fpecialia  velut  illud/»/  A.&c  fruct  ibus,  &  magis 

Lit.  H.  quodfcquirurdc  rerincnda  poflesflonc:  quod 

Etiamcttn  plur»\tter  fidtiufcreiLex  txigit  ]Ve-  quidc" hucnon vidccur  pcrtincte. cum  aclorno 

ram  purohancfentcnti:im:I.quta  Lcx  uoo  ccn  ■  deretincndafcd  adipifccndain  aclionibus  rea- 

lcturtcfpexiiTcadnumcium.fcdadcaufdimo-  hbus poflcsfionc,  laborct.  Cxreruminrcrcfic, 

du,Sccxcluflricpignora&nii<Um  promisfionc.  latiuspatcr,  ncque pcrpetuoid tantum  quanci 

II.  QuiaLcx  fideiullbres  tcquirit  fauorc  pattis,  res  cft  ,  fignifior  fcd  rrequeotcr  etiam  acccf- 

vr  ci rcclc  cautum  fit-.uqutn  xque  bcnc.imoc -  fioncs,&  omne  id.in quocu.paaducrfanj  coa- 

tiamrcctius&  rocliuspcr  vnumfideiufloicTatis  dittoooftra factacftdctcnot  qua  dc  re  alibi  a- 

ti  xquclocuplecem  cauctur   Er  longe  diucrfa  gicur. 

ratiocftcius.quodadminimum  duo  tcftcs  re-       Stutminerfiuemaiorfit.  ]  Atquin  hoc  cafa  id 

quiruntur;  quiahoc fic ad crTccrum  probandi,  quod exccdit  noo poreft nifi  pccnx  habcre  xa- 

cjui  nonobtineturpcrvnuin.  uonem.ideoquc  incidit  hoc  in  priusmcmbrum 

Quodtamenin cjmj/j&mj. 'DiftincTiohxcnon  fa-  dc  rcena  adiccla. 
pit.quiaetiamincriminalibusvbiquidcdcpce-       Eodenmodot^reus  ]  Non  vidcrur  plane  eo- 

napccuniariaagitur,eadcmplancratio:n:cdi-  drmmodo:  vix  ir.imeft,  vt  hicin  quantiratcm 

uctfafatis  vbi  dc  pcc;.a  corpot  ali ;  quia.  vtantc  aliquam  fummxafc  debuxpromurar. 
di£tum  non  in  pccnatn  fcd  in  lummam  pccunix       iiifitamennouacaufa.]  Hoc  inccngruc  lubij- 

tidciubcrur  Er  ndicule  quis  dtxcrit  plutcs fidc-  citur  ci  quod  prxrr.utitur,noo  rerouari  fatisda- 

iulTores facihus  reum  cultodire  poflc  quoniam  tioocm.fi  fidciuflor  ab initio  fuetit pauper  :  fed 

non  hoc  (pondrnt  fidciuflbrcs.fcd  flmpliciter,fi  peitinct  ad  illud  quod  aliquando  ex  cauia  fatis- 

rcusfenooftiteiit  .pccnam.Ec  Marant-  quidem  datiorcnouetur- 

de  conftuut-oneRcgm  loquitur  -  non  dc  iure       Infideiuffore iudiciali.  ]  Malc  hoc  quafi  reftrin- 

ciuiIi.Planehicarburioiudicislocnmfore  non  gitur  ad  iudicia.e\  cum  vtrcnoucrur  fatisdatio, 

aegaucrim  &  fiqmdcm  quod  VVcl".  Tr.ait.cx  omnibusfjtisdationtbus  prxtoriis  fit  commu- 

dclic1i&  Peifonxqualitatc  hocxftimatur  ,  e-  ne./  *.dprtt  f.tfulat  quatum  iudicialesfpecies 

tiam  aliquandofufncit  vnus.-  &  ego  tamcn  lo-  func/..  eod.  &  :or:  jsftsaltquado  m  coucntiona- 

cuplcremfacisrcguljriterfufficerc  dcfendam.  libus.dcquoagtcurm/r*p.i.</j/£*fr8  th.i.lit.f. 
iLlT:     I.  LiT.  B 

£fi*rnwWi*nj.]Hxcadcautionemde  iad.  St >  exarrefi*  Kobilitfugiat.]Cu  thefis  gcncralis 

fiftcndopeitincBt.coquecootra  LL.  mcthoe1!  fit.noreclc  hocquafi  ad  dcliafi  rcftnngir  Cx-  " 

iteruhjcthefiinculcantui:&  inratopciusquod  terumNobilem  cx  hac  eanfa  pro  conteflo  ha- 

th.prac lit.l.  dcfidciusfioacincaoia  criraioali  bscdBmefle.necfufficicntcratione,  nectcxtu 

N»  ptobi- 
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DISPUTATlO  V. 


probatur.-  tcxtuautem  ^dhocftataendumom- 
iiinoo?u*cft,cumexifta  fngt  non nifi  prxsup- 
tio  nafcacur ,  qux  in  crimiiialibus ,  voidcfidc- 
rancut  piob.r.ioacscuidcmislimx  ,  oo.»  fufficic 
adcondcmnandum  Et  Mafcatduscitarusdeco 
qui  excaiccrcemaiftus,  &  fideiulToribuscom- 
m.lTusauJTtigir.foquitur-quod  ipfumtanun  vix 
a.lnuferim.ficut  ncc  hoc  ciufifcarceiatu  habc- 
ri  omnc.qui  liberc  r.cccdctc  uo  potclt:  ucquc  c- 
nim  quoad  clfcclum  canti  momcnti  modi  fi 


T  H  E  S 1 S    I  X. 
L  i  t.  A. 

Nof.Unbhoflire.quod  ferirt.  Hancqoidem  no- 
tatiuncm  Fiftus  ptobar,  fed  aliud  ludicium  fuic 
Scivio&  Ovidio  i  Faft. 

VtclimM  u  mn  *'rxt  >m  ctdit  vifhict.vocMtur. 
h  f.tbus  *  demitit  DcfitM  nomtn  knbet. 
Vidc  Gcll  allegatum,qucirtTr.Lip(ijconiectu- 
tam  iccurus  ,  pcrpctuo  Agcllium  appcllat.  Et 
Lipfiusquidcmwi  i.MntiquMr  UB  10.  fcripcoris 


clioncsadmiccidcbent.-quinpotius.quoderTu-  iftiusnomco  fc  nunquam  aifi  dubitantcm  po- 

gicnscx  carccrcprocooreiTohabeiur.adcarcc-  ncic  aic.vc  camcc  &  ibi&  f  tpfl  qutjl.c  S.magil 

rcm  propriiflimciccepcum  oporccttcfcrti.quo  probct  AgelUum  Ratioci  duplcx  a  mauufcrip- 

facitquodipfc  Af4/cjfi»».jTciibit,pto  conicf-  tis.quarum  fidcspcncs  ipfumfit,&  cx  Prifciano 

fooonhaberi,quiianuaapctta  cucn  cflct .  cx  qui W.^.inharc vcibihtibivjervtujervifeivtiu. 

«arcerc  difcesfit.  ftrvtLs  fervtliHt.Mgtlim  MgtUi  agtllius  frc.  tx  quo 

HoditetiMmvtrosiUujlrts  ]Odiofahxc  rcpcti-  Jocononnifi,  abfurde&  ineprc  fcriptoremno- 

tioeius  quoquc  totide  vcrbisrradidit//?- %.  Ut.  ftrumArric. Agelliumappcllari dcberecolligas* 

£  &  infuper.ficutibidcmnotatum  ,  malcgene-  &  vcfidco  mutandi  illiusnominis  tatio  nulla, 

ralitcrbocaffiimaturex  Claro,  qui  taatun.  lo-  quod  &  Fulvtttt  VrfinutdfMmtl pop  Rom.  &accu- 

quitur  dc  caufis crimiaalibus.  racisfimusfct ipcot Qnttfriusd Mntiq. nomm.  Gel- 

Lit    C  lixgcntismcmincfunr,  &  in  »o  plusminusin- 

Htlitjui cAufMCMdunt  ]  &hocquoquc  affirma-  fcitptiooibusantiquisciusmcntioncmfiefi.ad- 

tur  fioc  racionc  &  tcxtu,  imo  tcpugnantc  tcxtu  monuit  nie  Clarisfimus  Gracerus:  ncque  minus 

in  Sov.  fi.e  4.  %  bi  iudcx  nihtlominushoc  cafu  ccttumcft.  quod  Aulusapud  Romanas  fucrir 

iubetur cxaminarccaufam.auc  audortinccrim  prxnomen. 
xei  fervandx  caufamitrere  inpolfcsfiooem,  B-  Lit.  C. 

qtiidem  VVcfcmb-  citatolococam  paenam  ciTe  AdilUt  rjrmcottta  feji.i  "Nullahicratiodubi 
ait  cxconftitutioocquada.quxdcfidcrcturfub 


:quada,qux< 
titulo  C  decufl  re-r.  Vcrum  inconvenicnscft.in 
rctanti  momcnti  fundamctuum  poncrc  in  con- 
ftitotioncqujnccauchcnticafic,  &  fortasfis 
neccxtec  quidem:maxime  cum  illc  titulus  Co- 
•licis  pertincat  ad  caufas  ctimmales,  in  qut- 
bus  propter  folam  vadimomj  difcrtionem  pto 
conuicto  &  confcilb  quem  habcri,fuei  it  peiab- 
furdum 

MMximrftineontHmatiM. }  Minus concinna  vi- 
dcturhxclnnitatio,  quippcquxprarfuppon.it, 
etiamcitratalem  pcrfcvctaottam  |  acnx  hutc  cf- 
felocum  &  vcitScum divcifj  finr.nou  ftaiccau- 
tiooittd  cft  ad  d.cm  condiclum  ,  nofl  occurtcrc 
in  iudicio,&  porio  cratum  &  c  xpcctacum  non 
comparcrc  contumaciccr  ,iu  :c  unci  momenti 
vagaci  non  opoiccc-  &  ti  qutdcmcontinuara  co- 
tumacia  opuscft,  ptoptcr  folam  cmanfioncm 
puniii rousitanonpotcrtt,  &  camcnnccconcu- 
maciamialcmadhucfufrlccrc.probat  di3.  Sov. 
jj.  &  tationi  iutis  caavcoit  >  quoalijsrcmcdiis 
•OBtr,a  coat  utnaccs  fatis  cft  pio  vifu». 


randi.quippe  cum ptoptcrcai  quod  non  ftmper 
incidantin  eundcm  diem,  non  posfint  definctc 
cflc  felcnnia.  Cxtcrumdcfiniriofcftoium  mo- 
bilium,  quodfintfciixin  dicmccrtum mcnfis 
conccptxapud  iub.inl.j.  CdodiUcl.  nonextat, 
imocafufpccTxfidcicft ,  &  contrariomodofe- 
ftaillaimmobiliafunt,quxconftantercurdcm 
perpctuodicm menfis  letvant  &eamcbilia» 
quxnon  feivant,  &  diucrfisannisnontaioali- 
quot  fcptimanis  prx  vertunc. 

L  1  t.  D 

Ihtquoqueomnibut  prodtffo.  ]  Ptobandam  pu- 

tohancfcntcntiaiTii  non  obftante  inprm.  dt  fer. 
adquam  duplicitcrtcfpoodcti  porcft.  I.quod  il- 
la  cjufa  qutM  occupMit  cttcM  rem  tufhcMm,  non  fi- 
nahslic  fcdimpulfiua.quatuxta  vulgatam  Dd. 
traditioncmceflante,  non  ptotinus  ccflat  dif* 
politio.  11.  Runoccupatcsccnlerinonranrum 
rufttcos,  fcdetiamplcrofquccivcs,  &  cumin 
iudici|<noti  tantum  ipfis  quos  rcs  coticcrnir, 
(cdaliismultispctlbni$,Aduocatis,  Procurato- 
rtbus  &  rcftibusopusfit,alitcrfi  ftaruamus  r  fa- 
ciic ficn posfit.vt contraa*./  m prin.  aliquiabo- 
pcribustufticisauoccacut.Quara  vtiamq-ic  ra- 

tioacm 
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tionem  artingir  glofla.ibid.haoc  ipfam  lcntcn- 
tiamprobaos.  quam  (Implicitci  fcquitur  Bart* 
tndtfi.li  dtftr.tyibid  Caftrtn.  ubi  lit  ctiam  in 
caufamota  contra  aliquam  univcrfitatcm  lo- 
cumcflc  fcnisiitis,  licetea  nonoccupccuro- 
peribusiufticis:  quod  &  notat  Bald.tbtd  nu.  i. 
ubi  tamcn  magts  exiitimac  caufam  in  4-L  i.  cfle 
finalcm,  fcd  lumcerc  quodin  plunbus  vcrifi- 
cctu.  :  &  iltam  fcntcntiam  communitcr  tcncri 
tcltatut  (af.ibtd  re/.a.ubiaddit,  quoddiclum 
gcoctalc,  ctnmli  tatiofubiccta  lic  fpccia!is,no 
tamcn pioptctcancccflaiiopctcam  lcftiiaga- 
tui  iMaoc  noo  obttat/./.  C  dr *£nc  in  qua  tta- 
ctacut  dcoacribus  pcrfonalibus,  ad  qux  lufti- 
ci  tautum  in  mesiibusoccuparl  cxtiah-  &  avo- 
cati  ptohibcntut. 

Lit.  F. 

liln.fntffaert fint ,  rtnMncinripetefl  ]  Rcctum 
fcrias  iltas  diftinxiilct,  quod  altx  dicatx  fioc 
cultui.ac  honori  divino ,  alix  occupatiouibus 
&  utititatibus  piivatorum.  Et  his  fcilicctrc- 
nuiic.au  poccft»  non  taotum  cxp.  c  f>c,  fcd  ctia 
llt,\itf*rl.\.%.\.4tftrijt.  ibi  prtft»tibm  fj?  fpontt 
iitigantibm.tx  quo  illud  notac  laf.  tbtd.  ubi  aic 
quod cxccptio  tciiaiumficopponcoda  •  ahas 
pioccflum  ralcte.  Fucric  fane  iu  omncm  e ven- 
tum  tutius.ut  expieflc  reouociccut  feriis,quod 
mooct  Trcur  h)S  veibis,  tjua  rtnuntittio  a partt 
Tts  luttutfiet  txpreffe  pto  co  quod  diccrc  dcbuit, 
cautiusfic  tutiusfacturumadtorem,  fia  tcofe- 
lijs  exprcffercnunciari  curct.  Cxtcrum  fciijs 
cultui  divino  dedicatis  rcnunciati  oon  poflc, 
necquicquam  ijsdiebuscoramiudicc  vcl  ai  bi- 
tiocompromiflariorcctcagiprobatutcx  /  or.es 
fXodd'ftrijt.Mtnoch.i.4  ttrbnr.efUA  jo  Marant. 
fng.+.dtft.  i  o  nu  m  6  4 .  gl*  Bart.  f>  BaU.  in  /. 
Jiftrimtu  j  6  Jt  arbttr. d.zcnum  ad  easfcrias.qux 
mc-,(ium  acvindemiarum;caufa  :oltirutX  funti 
reitnnguDt  .inquibuscainen  tcim  ms  vixvi- 
dccur clie ratiocfubitaodi  &  ia  fcnjs  pjgnno- 
rumfuitcaltudiuic  vctcri  obunuu.q-x  vicc- 
turfententia Hortom.8 .obf.  \t>.nbifi'j;rttnai>tr- 
baJ.i .  j  c  ,i  Tiihooian.  tefpicientc  ttd  l.y.  C.  dt 
ftriji,  punt  adiccta. 

Ttrimtfacrm*  vmrutripofft,  ]  Seatentia  hxc  ve- 
ra  cft,  fcdnilt  vcrbam.yWcriU,  (tnclisfimc  acci- 
pit,  fubicctaratio  falla,  quodius  divinuma  iu 
ic  civrii  totli  oon  poslit  .  quod  fcilicct  plcrxq» 
ferir, quxiacrx  dicuotut,  cx  tuic  divino  doq 
func,  vcluti  fcfta  Apoftoloium,  natalitia  mar- 
tyium  dequibusagit  Fouc-fcxt-wc  j  dt  ftri)t, 
adquodf*  tcuttMt)M}eb,t,ttt*vbitrariitf]  so  nu. 
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ia  &  deijfdcm  ttactat-  Mmrmnt  fttrt.  4  4'tft.  15. 
num. «j.?.<^/»<j<f.quos cum citct  Ticut. fcqomir 
eum  fcriasfacraslatiusaccipeic,&  confcqucu- 
tctfubicclam  rattoncm  falfam  eifc. 

Foftrtmumtxifttmovtrum  ifje  ]  Difcrepanti- 
busfcrijsio  divcrfis  loctsiudicis  fcrias  obfer- 
Tandas  Itatuit.  Cxtcrum  ptxluppofuo  quod 
divcrutasCalcndaiiorum  ,  vcl  ctiam  tcligio- 
num  ,  cx  quibus  duobusfcrcdi  vcifitas  tciiatfi 
dcpcndet  6t  cxiflit,  pcrmirrtcut  in  Republ.  ici 
quoque  ratioocm  habcndam  cflc  non  dubita- 
vciim.Fueritctiam  abfutdu.  tcum,  vctbi.cau- 
fa  Luthctanx  rcligionis.  citarum  ad  dicm  ,  in 
qiu  m  forrc  natalis  Clirifti  incid  t>  lOiam  ma- 
giliratu  Pontificio,  cuidics  lllc  fftCCI  tion  (it> 
compaicictencti. 

Kon rtiit addunt raticnem.)  Dchooaclumdi- 
fputat.  prxccd  quo  ipfc  fc  rtminit  Tr.  Cxte- 
lum  quam  inteliigat  diftiDclioncm  ,  quxnon 
tollat  modum,haudfcio:fiquidcm  Sichaid  loc. 
citat  dcalia& di vctfa quxilionc  tmclat,  fi  vi- 
dclictl  poftrcmus  dicstctmjniiricidat  in  dum 
fcnatum. 

THESIS  X. 
Lit.  A. 

Ntntnim comprthendit dtUttionesi Itgtbtu.)  pa- 
rumhicfui  mcmor  fuit  lit.E.  ubi  cxemplafic 
fpecicsdilationum  Icgalium  ptoponic. 

Sennovadtlatio.)  Pnma  propooit,  quod  non 
nova  dilatiodcccrnarur.fcdakgcdarc,  timpus 
ptolnngctur.j  -Reddit  tationcm,  quod  dlatjo- 
ncs  fint  amputaodx  Atquio  codcm  rcsrcditfi- 
vc  nova  dccurdilacio.fivc  iam  data.eodcm  ipa- 
cio  piolongccur : ocque  vctbis,  fcd rcbusleges 
impofitxiunt  :  quin  imo concesfio  dilat  onit 
novxad  amputandas  dilationes  magis  protl- 
cier:  qooJ  cum  trcs  ad  fummum  dcntttl  d>!a- 
tioncs,  piima  ptoloogata  ii  ptodu&a  habebi- 
tutpto  una.  Quod  ad  piopoiitioucm  actinet, 
duo  coiifidctati  pefluot  tun<  quod  fiuc  caufa 
hoc  icltiingit  ad  d.lationes  lcgalcs  ,  dcqui- 
bus  initio  hic  fc  acturum  ncgar  ,  cum  pix- 
fcitim  hoc  in  dilationibus  Icgal'bus  diftrohus 
locutn  habcat,  dc  auotnox iublir.D.ttim  qt.ia 
cC  proponatur  dc  dilatioi  i*qua  cfH'ix-t  cjvod 
amplius  oon  cft  >  pto  <.  ny. c  &  proiog^rt 
nonpotcft:  &  longi  ucliu^  ipfe  -llcgatus 
(jatl  i.cbj  ft,  nurr.n  &.  dilaftM  vn\  ro  csEu  ait 
redmtegtari ;  tjfnum.  io  ptoro*  jtiot:crr  elfe 
dilationisuondum  elaplx  cxit  nti  oncm,ncquc 
caim  pioiogati  potlc  quod  uca  cft: 


,oi  DISPUTATIO  V. 

Lit.   B,  Sslita.md.l  ptmuUmim.f.nttenwtiut\ictig 

Prorogatit ftve ajjignstio.]  Genus  hoc  impra-  rco,  antequarafaciacrecipi  ptobatiooes  ,  fcd 

pttum  &  mctaphoticutn videtur,  Sc  potius  di-  poftcaiiviroadvctfario aoa  iiccat:  idquc  pro- 

ccnduin,  quoddilatioficrciagcndxadalium  bacuc«x  d.l.ftttneU,infin  ibid.  etutm  *tior.  qux 

tcrminum  vcldiem,  rciccrio:vcloihilaliudeft  implicacivaucSalicccusloquitor,  dcmonltrat 

dilano.quam  f|utiiim  Si  lntcrfticium a'iquod.  litctamloqui  ,  quando  rcusnootcounciavir, 

'quod  iccti-  ctiamootat  VVtfemb  inpnr.u.C.h.t.  fcdprobationcs  pciquitit  8c  invcltigat ;  eaque 

mpr  qucin  Tr  prodillcnr. ilicgai.icatjmcnur  ptocul  dubiofentcntiaelt  Bartolink  l.fetfiad, 

huiusq|uoque!cuccotiamrcra<n  cflcdtcat.-  8c  ubidiftinguit.anrcshtintcgranccne.  Fac/  fi 

fanc  dc  vctbis  pngnaadum  uor.  c!t  ..juamvis  i-  iudtx.*\.d  minor.  tum  pcc  rationcmtLu  fub.c 

dein  Wcfcmbdiiationcm  lbidcm  ijtioquc  dc-  cTam, tum  pcr cxcmr lum,  quoJ  jbi  rr.iaorfcr»- 

fintat tcrmioi,  itur-quct»      ;  i.d Uciendum  tcrttiainravorrmiuumlata, licct  .lluutneuis 

fit ,  ajfigoationcm.  caput pro  advcrlatto lir.tta poteil  non  uti.ut  ex 

Lit.    C.  caadvctlatiusagcicnan  posfic.  Nequeobftac 

Ab *!»trutrt rtoritm. J  Abutituc  hoc  vcrbo,  quod  iitsquxfttum  vidcatur  advcrjano  .•  quia 

dum  fubco  acloremquoquccompichcndir-afc  tftrcclc  $ahc.n:spcrfccic  Sc  purc  quxticum  no 

quod  Jicunturreiitipulindi  ,  non  facilc  aho  clr  Nii  ctiam  obitn,  l.JipoJlmtrtem,s  ult.debon. 

crahendum  aut  extco  Jcutium  cft  :  Sc  clt  omni-  fJjf<  ttra  tat.  vcl  quia  ita  ptxtot  cdiclum  c;'po, 

noufurpaciu  illaa  mic  noltyo  paulo  alicnior,  iuit.utimnimodoptatctitofihoiufiituro  ctii 

iicet  vctctcsvcrbo  hocitaulos  tcftetui  Fcltus  ClKtc  iuspctcn  Ji.vclquja,ucrcfpondent.B4r 

inverbotcus.  S*//^iultitutusjbt,  oon  contra  ipfum  pcxccti- 

lniUUu prtiudttium  rennutiart  ntquit.  Nimis  tum  ,  cuiusbcneficiopoflcsitoncm  concraca» 

gcnc:ahtct  &i  indctinitc  hoc  aditmat.  Equidf  bulaspcticfcd  ccptra  tcrcium  vcnit. 

quoJad  illasdtlationcs atttncc.  quxalcgcad  Lit-  L). 

ccttum  altqucm  hnctn  altcrutn  litiganttum  Itettontrahiab  e  dem pettft.]  In  iudicialibus 

dantur.  vcrbi cauU  id  dchl»ctandiim,  ad  litcm  d;]atiotnbus  oujla  difficulras.quas ctiam  itera» 

concclcandara, &c.illis  libercpaitcs  uti  vclo6  tott  Ixpjusa  judice  daripoflc  docct/.  7-  h,  t, 

uti.adcoqucrcaunriarclibcrcpoliunt.-quod  u-  quod  cum  fummam  babcat  rationcm  ttuJtra  vf, 

ttquehic  aJrciinullum  tus  quxfuum  dicipof-  Fab.vertadicl.l.j  SedunlttAtt,Q>jetj<i.Tt\b9a[i* 

fit.a^uoqui.Icmtoci  buiusquarUionisdepea-  noadfctibit  lc<l  in lcgalibus,  de  quibusfjicct 

d:td;cifio.  NcqueaUcct  ItatucnJum  vidctur  vciba Ticut.illas  rclpiciant ) quxritui ,ao am- 

in i;s dilattorubus,  qux  cprumuui  ujica tudicc  duccontrahi  vcl  dilatan poshnt.  Quodnega- 

parcibusiodulgcBtut,ocquc  0blt.1t  l.z.fri.t.d.  dum  vidccui.  quod  mdex  miniftcilcgis  concra 

ferus,  qutacompatantur  illx  fxri.c  fccuodum  lcgcmnihilftarucrcporeft.  Pleiiquccamcn  cx 

quid:  5c  legcs  func  coniuogcodx  legtbus  ■  tc  circumftiiuijsiudicisatbicrio  aliqutd  hic  pcr- 

prohibicioiecrcodacft  ad ludiccn» qu«  inritis  mittcndum putat , ita  tamcn ut  dilatiofacihus, 

fartibuscttta  lulhtatcmproccdcrc  116  poreft,  vix  .oareTtactopctmittacut  VVtfemb.  tnp^r.h-  t. 

Jiec!  coottovcrtia  vidctut  cllcde  co  dilattonum  num.xymrgl  fd  d tud.  Ahj  dilttnguunt  ,anler 

gcncrc  ,  qux  fpcciaii  quodara  favote  3ciure  ashgqccccrmmumliac  ludtcc.an  perminiftc- 

conceduncui,  quarum  cxcmplum  m  l.petend*.  tiumi{xdicisMentth.2.de»rb  t*f.  si    quam  di- 

C.de ttmp.tntntttr  reftit.  ubi  huius  quxttioais  ltiocjioocmcx  Dyno.refe>t  C*ftrenfiitnl.  2.  dert 

fcdcs.Bc  vidcocommuoiusprobari  (cntcotiam  tudtt  JMMw.^.Scdobftatrfitf./.a.cx  quaibi.  Barr. 

Tr.quod  impccrata dilatione  tali  ftattm  ius  al-  indiftioAc  cx  caufa  dilationcs  legalcs  a  iu Jice 

tcri partt  fitquxfiium.quaadcotp  vitain  cial-  ptofcrn  auc  conftringi  pofleputat-  Nitiquis 

qucprxiudiciumrciiuntiari  noo  poslit  .'"ir.i.j.  dixetitfpecialc  clfciaea  dilationc  .qtixiudi- 

}.retr*a.itnttl.t  ultMfi>t  nt.num-  t.fofi  BaU  tn  catisdatut.quadi  racionc  mifcracionis.quod  lc 

dicl.l.ftttnd*,e^finl.finrrti*tor.  ntt.  7.  deadoption.  aoiiiForner.i.feiecr.i  r.ad  expcdten.Jam  lolucio. 

Spetnuet.di(lJtl*t  t.vtdtnAumverfinftemm»,  ry  pcm :  ubi  fi  reus  morofc  adoicm  ludiHcavertr, 

verf<fuidfireu4,num  14.  &  /^.'codcmque  locli-  yel  ahasfolucionemfacilccxpcditcqucat,  ccf- 

B*TC»jlrtnftftnpl.fettndt,Q.dtttmptniu:egr  rt-  fantccaula  concesHonis  merttoiudici  ahquici 

^i/  Mijiw.Vidcctum  Sf  Oidreflttut  /  >u.  i.^tufi.  liceiedebeat :  fecundum  qux  /.4.§.t.  tod.ttt.de 

^7.«rr.ii.acdraagisplacct,ucdittiuguamuscu  cpataaciooe  tccraioi  qux  citra  cogoitioncm 

cautc 
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cauf*  factaefVeum  glotT.ac  Dd.accipi  dcbet  fi 
fortciudex  pcr  crrotcmaut  incogirantiam  brc- 
Tiorcm  rciininum  in  fcntentia  asfignavcrit:  li- 
cct  Ant  F^b.t  i. conttet. 17  Iocum  illum  a  Tnbo- 
aianoexiftimatiorcrpolatum  Sccuscnt  indi- 
lationibus  &  rcrminis,  quoslcx  fimpliciter  a- 
ctuialicaivclactiooiprxfioit.  Nonabsre  ctii 
vidctur  diftinguere  CAfh.ind.  i.dereiud.  inter 
tcmpora  qux  daotur  favorc  illius  cui  dantar:& 
quaj^^wur  m  agisin  eiusdamri",  ad  cxclu  Jcn- 
«sunP^^ri^A  rurc  fuo.uc  illa  poifint  ronttahi  Si 
prorogaii  ,  licct  dcntut  alcgc  finc  miniUcrio 
l^0icts,  hxc  uon  postlt. 

LiT*  E. 

Cauf<  etutftint  varit  )  Cumrota  thcfisfic  dc 
iudicialibus ,  aon  ilnc vitiohic  pioponuntur 
cxemplalcgalium  dilatiooum. 

THESIS  XI. 

JncMufa  eriminali  dutj  Racio  diffcrenrix  a 
caufa  crimioali  vidctur,quod  vcrfatur  intercf- 
fc  Rcpublic  ur  delicra  dctcgantur .-  rco  autem 
tresdancurproptcrgravitatcm  cauix  neinno- 
ccspuniatur:  Exceptiocftioctimincadultcrij 
L  +  .d.  aJult  parcim  favoic  macrimoiuj.  paicim 
odio  adulrctoiu,parrimob  crimiois  qualitatc, 
quodoccultecufiat,teftesnoaut  via  admittit: 
idco  daturdilatioad  cxhibcndaspcrlbnas,qux 
quxftiooi  aut  cxamini  fubijciantur.  Quxltio, 
quxcaafa  civilis,qoxcriminalisfic,lic.A  me- 
ncoalioremitcicur:&  omoiooca  hoc  Ioco,occ 
anoveodaqoidcm,  aut  propoocoda  erar. 

DISPUTATIO  VI. 
DE  PACTIS. 

Rejfendentt 

Conkado  de  Spin  a  ,  Aquifgianenii, 

T  H  E  S  1  5  1. 
Lit.  A 

' ^'.ARumidtm  cft  rum  rtnventtone  )  Vix 
videtur  hxcufurpatio  vocis  ,  pAtli, 
ufui  iuris  convcnirc  ur  etiam  coucia. 
"V>"c^c^us  contioeaotut  ,  mazimcnomi- 
oati  cccnim  io  nominacoium  ptoptcr  eotum 
cumpaftisaffinitatem  &  quodfpecialeoomea 
fortici  noa  fun:,  Ipcculis  vidccur  racio  :  &  ad- 
iuciCoUtl.it.de  trtfc.vtrb.  cxquo  locoramco 
oonfacisidpiobari  vidcrur.  quiacum  dicatl- 
Ctus  pa&iouem  uon  eflc  nudam, 'ut  quisdnat 
cz  pacto  noo  nafci  actionem,  co  ipfo  paclum  il- 
lud  non  e(Tc  iooucrc  vidctar,  Atcamf  cum  ipiis 
fctCjfltibus  ucotciicis  padum.  pactioac  aoa. 


PACTIS:  io? 

diffcrat  difficilc  diflu  cir,paclionem  rrnif«f- 
ocrisnon  ettc  ,vid:teg \o-Ced-  defAcll  j.dujuji  ,'• 
xo.Adl  CernJefA(f.l.dMe7l  prefoc.t.i  f  z  &t  £*• 
inpr  def>Acl.l.fi  quAndo.j.f  |.r  C  detnejj  tejl.Vtr.. 
Admbr  Cod.depAtt  niytjr jettej.  Hett.t.  An.tc.rejp. 
B.tc  adied*ioiilanudi,arguir  aliud  pafium  ciie 
non  nudum  fivc  vcftitum.  Ncque  cnim  dc  no- 
minc  pugnamus.  Air  Cuiacluspacla  dici  nuda 
cxplicatiooisooo diftinclionisgratia  :  vcrum 
dicitantum,ooo fatisprobat.c*/»/.  n.deprtfcr. 
vtrb.  (Vfa/.io.C  h  t  nudarr  paclionrm  non  nu- 
ix  opponi  vix  posfis  ncgarc  k  fuo  fc  peni  gla- 
dio  Cuiacius  Moibiquuiain  dicuntui  acuri  an 
igitur  uiquir  quid.*meiit  obtuliiEftonc  vocc- 
tor  ua:omncs  tamfmotbosacutosiion  cllc  mc. 
dico.um  nos  doccbuot  pucii.  Sufiia ui ,  quxda 
pacta  i  on  ellc  nuda,  ubi  dcre  cofliteiit.de  no- 
mioc  nou  cnmus  molefti  Et  aliasquoquc  vcr- 
bumhocnudi.diftin&ioncimpoirat:  itacnim 
propiicrasouda.ufus  frucl  us  cudus.fama  nuda, 
qux  opponicur  vcftitx,  cum  qua  fc.pixiump- 
tiones  mditia  &c  cocuriut  Frehl 1.  de\am.c \a% 
FacIio  Apacto  ut  caufa  ab  etfectn.J  At  quin  hxc 
duo  pasilm  io  iurc  coofufim  ufurpari  vidcmus, 
tlinli.f.  pacliodiciturpiurium  conlcnfus, 
quam  difioitioocm  ipfc  Tr.pafto  rribuit,  &  in 
/■7.^.4  *c</pactionudaocgatur  patete  obliga- 
tioncm  Vidctarquidcm  Tr.  pactioncm  acci- 
perc  pioipfopacifccdi  acru.  paclum  autrm  pro 
■  urc  quod  indc  cxultat-  Vetum  hxc  diftiodio 
oequerationc ncquc  lurep lobator,  «Vpasdm 
paAum  quoqiipfumactum  denotar  ;quoiclpc- 
dadicimus  cxccptioncm  pacli.  Et  dcduclio 
Gtammatica  eft,quai>t/  i.i.i.h  t .  partum  dici- 
cur  appcllariapactione  .-  quade  caufaalijma- 
laot  icgcrcpactiooe. 

Lit  B. 

DnerHtnnelplurium.)  Eqaidem  hxc  dcfinicio 
ICtieft»  attamca  videri  posiinr  illavcibafu- 
pcrflua,  fiquidcm confcolus  noncft  oifiiuter 
plures.Quio  &  fi  verba.prout  iaceor,accipian- 
rur,larior  critdcfinitio:  fiquidcetiamdcqux- 
ffiooc  aliqua  idcm  fcaticotcs,inidcm  niacitum 
coofcotite  reclc dicuorar.  Forrasfirfreclius  co- 
veorio  dcfiniarur.dedaodo vcl  facieodo  coa- 
fcotio. 

£uemodo*[>ollicitAtic»e  ~)  Pollicitatio in  ufu 
innsfigoificat  promisiiooc  ^uovdvAiOfOv  Rci- 
publ.&  univerfitati  fadfam,  quod  fivctbum  i- 
ftudad  privarorum  convcnriones  rransfcra- 
rur,  idem  fignificabir  quodpaclum  ,  vclurr» 
l  ),G,dj ccntTAh  jHfuLidco aoa  probo  Trcur  cui 

pollici- 


I94  '  DISPUTATIO  VI. 

uoUicituTtocftomnispromisfio  qux  cib  citra    arg./.s  \A.djncur  quadc  rc  t!  Jc  J>d  r'-»  t  rtctfttt  - 
altctiusacccpcacioucm.inquocirorcctiarncft    Ssltcttm  Linvitm  17  .C.4+roc*r*t.-abi  diftio&c 
Fach  i.controv.s*.  tradit.ao  &  quandotacenshabcaturprocon- 

SuUnmigituriJidubtHm.f}>e.  Quod  fcquttur,  fenticntc 
cxprxccdcntibusuonieclcinfciturifiquidcm  Lit-  C. 

qmbusdivciiafcntcntiaplacct,  tacentem  pro  Hac  lit.exverbis/i,$.j/M.conrrahendi  tra- 
coul'enticotchabent:quod  &iplcTtcut.  fub-  figcndique  caufa,  ptobari  putat  Trcut.  quod 
ijcicusfibiconrradiccre  vidctur :  incoqucFa-  coofcnfu  obligatio  natutads  vcl  civilisconfti- 
chio.^S/ow.mauifcttclabi.vidccui.dumad-    tuatur veltolfatur  Minusbene  I.Quianatura- 

rnittittaccotem proconfcntteotc habcii,  pol-  Iis obhgatioqur civiliopponitur  ,  oonrccTc 
licitacioncm  tamcn  maocrc,  o<  tjticpactumcf-  diciturcooftituicontra  t  .1  II.  1  ^uia-i^P^fa. 
recootendit.Etenimnondc  nudis  vcrbis,  icd  Ctionc,  livepadtis  quibus  tranllgitur  pTccurn- 
dcipfatequxftiocft.nimirum  fi  qutsprxfcnti  quedcobllgationcconftituenda,  verbi  *m^0t> 
debitum  icremittcre,  autaliqutd  donarc  pro-  dando  vclfaciendotraclatur.  III.  Qutamcon- 
fitcatur,  an  tacctincq,  acccptan  cxceptioiode    ventcns  cft,  fub  tranfadiiooe  comptchcndcre 

quxratar  aut  actto.  Posfint  altasvciba  Tt.ntc  modosiivepactiooescolleodxobIigatioais:& 

per  htt  tf>  :un,&c.  raquam  pci  occupacioncdtcra  IV.Non  redeconfcnfumconfunditcum  con- 

acctpi,  quod  ticet  alias  taceus  babcatur  pro  c6-  Tcntionc,  dc  qua  agtt  ICtusisifid  /ig.i.J.  }> 
fcntientc.idtamcn  m  ptopofitonon  babcat  Io-  Lit-  D. 

cum  cjuxlboucm  haitccxptofciiotiadtac Mt-       Cinvtntiotnm  tmufn.)  Hxcdefioitioconcra- 

neth. j .prtjumpt. 4 » .(nam  apud  br.Bl.&Cj/n-lo-  cluscft.inqua  dilferenriam,  cnuftm,  explicac 

ciscitatisniht!  talccxtat.jqui  atramq;Opinio-  deomm  datione  &fadoquod  in  altqucm  ca 

nem  fere  procommuni  agoofcit.  Ht  ego  tamcn  Icgc  proficifcitut  ,ut  vicislim  aliquid dctur  auc 

contracumin*fcnccnciam  ncgantcm  cum  Tr.  fiat-  Quaczplicationeadiniliadcfinitioangu- 

fum  proclivior.quianullocalutaccnsqiiilibc-  ftioreticdefioito.-quianoa  cornpcrat  ftipula- 

jcconfcntircpoteft, quoaJ  huccrfcctum.utci  tioni,  ncqucpropne  commodato,  dcpofito. 

aaiovcl  cxcepuoquxratur,  pio  confentientc  pignori.in  quibus  eadem  res  refttcueoda  eft: 

habeodusvidctur.  Ncque  cntm  tacituroitas  feducquecontradibusconfcnfuconftantibus, 

fufticcrcdebct& ptodcUe  et.cui  tmputari  po-  oui  citraullamdacioncm  aut  fattum  pcrfccti 

teft.-quodvoluntatcmfuamnon  dcclaravcric,  lunctrainimeautemomniumpadtisicgittmis, 

&quimetito  vidcttpotcft  repudiaifc  bcncfi-  qcxtamcnfubcoorra&ibusrh.fcq.Treut.  co- 

cium,quodnonobtrudttut  invito.crgocarcn-  prehcndit ,  quod  &  czigit  oppoutiohicpro» 

temproconfcnticnccbabcri,  tummazimeob-  pofitapactioudi.ficfub  bac  cxplicaciooc  dcfi- 

tineri  credcodumcft,  ubt  deprxiudictoalicu-  nitiohxccontracluum  in  oomioatorum  pro- 

iusptxfcntis&actumcoattadiclionc  lua  im-  piu  c  !l  argum.kg  7  §  i.h.tit.K\u  defioitiocon- 

pcdirc  valcntistractaturcxquorectc  refpon-  tradtus  proponitur  in  19  devtrb.figmt/ie  quod 

dcturadrcgulam  ,  quod quialtquid  patiatur  fitultrocitroqucobltgatio:quamquidcmde- 

profcficri.mandarc intclligttur:quiahocdici-  finitionem  Gceddcusibtdinvito  ctiam  ICto( 

tut  adcum  cficclum,  utV-C  fidciubcnti  con-  qui  difcrce  mutuum  &  ftipulacionem  oppo- 

traparicntcmactioquxracur.- quo  pcrrioct  L  nitcontracrui,vulr  elTcgeneralcm  ,  &nelcio 

60  dtrtg.tu  ItS  mundmti, ubialtusalium  fibi  ob-  qua  cootorta  czplicatione  vetba,  ultro  citro- 

ligaceinccndit,  qui  pcr racttutnitatcm  tk  pa-  queobligarionc  fcparat.  Plane  nifi  fubiecla 

ticntiamilliusdcctpmondcbct.&cfthxc  ti-  obftatcnf  exempla  ,  non  abfurdedici  poflct, 

ctio  oon  vcnras,ncq,adcocztratcrminosfuos  quofdamcootradf  usftatimab  ioitio  utrinque 

Ctahidebct.  Nihil planc  obftar/ff.  ti.dtfponf.  parereobligationera,  quofdam  ez  poftfadlo: 

nbiratiodecidcndi  pcndcta  iurc  Potcftatisfc  yclut  mandatum ,  dcpofiium  commodatum, 

■adoieFilix:  &  ut  locati  liccat,  filia  nooptx-  pignus.tutela,  negotiorumgcftio .-  Quorefpe- 

fumtturicpudiarcmaritum  Plaocfi  confcnfus  fkuluftin  in$i.l  dtobUgmt.mut  autfi.txcentr  ex 

quxdaniftgoaprxccllcriut,  velaocc  dctemit-  ncgotiorom  geftiooe  ultro  citroquc  ait  nafci 

tcndoact  imfueritinter  partes,  (eotcntiaMe-  adtiones&  in\.tod  ttt.ex  caufa  tutclx  mutoas 

noch.  admitti  poteft.Eftutiquc  illod  nrtgcnc-  cficactiones.  DtfBctlc  ctt  dirTercncam  duc 

talcquodtaccus  pto  confcnticntc  habcatut,  communcm^uxomnibus  contiactibus  con. 

Tcniar, 
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«enur.&fieiusloco.f*«/i.  poatdebeat,  &ob-  gentium  fub.illa/ .tf.tantjmpa&ioaesIegitnniS 

(cutscrit  definitio,& loogc  aiitet  vetbum  iliud  10 foccie  dnftas.fub  ha  •  >    n  j  »#.  exprclTeet' 

czplicaodum  crit,&  quacunquetamcn  adbtbira  iam  contracrus  comprelicodit.  III.  Quodiuzta 

interprctariooedimcileeacoauactibuscoofcn-  .  cxplicatiooem  Tieut.fubdiviGo  tradita  ln.C.& 

s*u  cooftaotibuspotcritaccornmodaii.&exhoc  D.  eftipfa  thef.  prxccd.  propofiradivifio.  IV. 

fundamcotoapactis  legitimit  vel  etiam  oudis  Quodcontractusopponnconuentiooibusiuris 

difttogut :  qutppc  quod  othit  habete  videatot  V.  geot.  cum  tamco  perpctuo  contraclus  ad  iuf- 

""C. rar.tum pcrtecta empt,o, quo a patlo pcrmu  gent,  refcraocur  rcucra etiam  ab  eo  iure  roram 

tatiooisdiicernatut  :  &pa&umde  vcndendo*  cilcntiam  babeanc ,  aiurc  eioili  aorcm  sttdara 

cnm  accepcatiooe  altctius  coniundum ,  ipfa  approbariooem.  Taodem  rraaatio  pjctorurn 

vcnditioclTc  vi  Jeatof.UlpianusC*ne  «sd./,7.A./.  publicotum,  abbocloco  vidctut  pauloremo- 

io  nomtne  vim  aliquam  ponere  vtdeturtquofa-  tiot,&  iml.f .i.«t.obitertantumcor5  fit  racotio» 

cit,/.i.|  ».dtrtr.pt,m*t.  nonqnidem.quodaoo-  L<t.  A. 

mioe.teaccidcotali  &  cxtcrna  toturh  boc  pcn-  ln  qnmt.it. ntmeptirji]  S.uccum  PctroFabr. 

dcree«iftimauet;t,fedquodcooueocioncs»qoar  pto  mrbdM^  iSttat.  tiuc  cllypticam  locutiooem 

iutcgeotiumnnmcniovcnerunt.&apudomncs  diraSttmCsfsnc.as.  •'Jtrumtttr  \  &tlludramca 

geiues  rcccptar  fjeroof  ,  eius  qualicatis  fiot  &  rioIentum,bocinfolcus&durume(x>djtJtndc 

conditionis.vt  toquacuoque  Repubobligatio-  eoicicat  tentcniia,captosbcllo,  pacepnftcafs- 

■cm  crficaccm  Sc  actiooem  ez  iis  oafci,  arquura  dki  fi  jcaertantur  ,  non  habcre  ius  pofttimioij 

booum,imo  nccerTarium  babitum  fuerit.  fitta-  quod  ratiofubiectafuadct,  de  fpc  pcitlimioijia 

aeio  illis  obliguiouibusaltcralteri  fine  aitetu-  vittutebeliica  pottus  quaminpacc  reponenda: 

tfiusdamooobltiiogitot .quod  vel  vttioque  »-  &  catameonoofatiscomludcni;quod  nullavi- 

liquid  pratftctar,velnraatumabv«apatre,actio  detarmaiordatiautcoofidctati  pofie  virrus  io 

ad  idera  vcl.aliud  perendum cooccdatur.  Acce-  eo  qni  tcmpote  bclli  revcrcitur:quio  neque  pri- 

ditquodjncootraotibuscoofcntu  conftantibus  vatus  abboftibuscaptu»  viuutcbcllica  fe  ioli- 

certaeft  & fiusra oatuta.cezrar  przftatiooes. ma-  bcfcatcoa  viodicare pptcft  :  &  ooo  tantuin  qui 

goacorura  occclTitastrequeatia  &  vtilkas,  pro-  viCtisboftibusiecupcxati.fcd  ctiam  qut  aliasre- 

prerqitas&aliascaafasapudomacspopuloste-  aetfi  fuot,iurepoftltminij  vtuntur.  $.ji*lht/M. 

.cipi  meruetuot.  s,lnfiit.*mih.mod.  tutpottji  fflv.  Pofsit  forte  harc 

LtT.    B,  ratioconfiderari.quod  intta  paccquafitacitc.vc 

Redte  bicprobarTreut.  diftiodriooemDd.  omnia  io  coJcm  roaocaot  itsiu ,  aclum&coo- 

<qua  pacTadividuntin  nuda  &  vcftita.Et  vtcom-  vcatarn  videtur.  Aliasfaochumaniur  ctTer  Ac- 

pichcndancoromnia  membra.ex  meote  Dd.di-  cujCexp licatio  .  atinpaccctiampoftliminium 

ccmut  conventiooeraeflc  veloudam  vel  vcfti-  habeant.de  quibusnonbabercor.  cxptclTccau- 

tara:hanc  velanaturafua  ,  &  efteontractus;vel  tumooncft,q«odetiamib.in£n.pi.propooirur. 

*z aocidvori,qood  vel eir  aiuftentia lcgis ,  &  eft  Et  btt e*fmprimttpi]Hiac  fenteotiam  commu- 

paftura  lcgitimum:vc!ccha:rcntiaconiraftu»,  nemtcftatut  t*ftn  m  t.s.hj  alle<;aos  omncsia/. 

Jt  dicitutpactumadiedcam.  fim.C.fi  ct*tr*mt:<^xzaoa  viqacadeo  malcpro- 

THESIS    U.  batutezijstezXibus.qaibusprincipcm  resalio- 

In  divifiooibus  hac  th.  propofiris  hzc  oocati  rum  io  aiios  tt ans  ferre  pofie  ptobari  videtut :  & 

poiTunt.I.Quodre  ipfa  incidont  in  divifionem  potijusratio  Tnxt.tx ltj§ ■ », dt  Imfiit.  rytur.  Joo- 

th.prarced.  fiquidem  pafta  etiam  publicafiuot  gmspctita  vtdctut,quod  ibide  diftioettoneiu- 

•vel  ftipulaodo.vel  pacifccndo.il.  Qgad  fpcciei  cis  ia  priaatnm  &  publicum  agatut.Rario  ezpo- 

-tofimar  vtdelicef  pacxo  quod  iuttigeoc.appellar,  Jiticis  petcada  cft.-fcilicecio  bcllobinc  tode  va- 

applicariporeitdvvifioprima  ,  in  publicurn  8c  riainferantardamoa.quzip(aconftitatioaepa- 

larivaram.imo criam  di vifio  tb  ptxccd.cam cau  ■  cis  &  fcedet is.factaab eo peoesquem eius  rci  iua 

i*Sc  fine  cauCi:&  omoino  explicstio  vcrfi  ittrif-  eft^teisniaa.eotumque pcffccuriofubtata  iotcU 

{«a/.rcpugnar.vuiiiuris,  &  nominatim]Ulpiaoa  ligitux.vt  maxinoeeuisre  oulla  facta  meotio  fijt. 

sa/.7  b ./.qucmtameovirlt-videti  iequutus»  vt  Cctetamdeorliciopfinciptsiabeiio  fuiciptcn- 

fztct.tx  t-fjtd'.  inquacum  Vtp.  priuacam.con-  do  ,  gcrendo&compoocodolatior  difputatu» 

Aeotioocm  dtftinxillct  io  lcgitimam  &  ioiif-  <ft,quam  vthtctraftaridebcai. 

o  v*a*m 
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f*HmmtiiMmfri»rifisimpumt*ttm.]  Harccra-  profuoraiure  ciniitpsctababent.  Plane 

ctatio  8c  qaarllio  ib  hoclocopaulo  videtar  alic-  lacioriead  Rempub.aliquambabua,  quariudicia 

nior :  tam  qaia  indefiniu  huiafmodiproraiffio.  cdfticutcaliquidiocccminis  lurifgent  tubliftefe 

Trproponitutinfin.lttec.  A-  vix  ceofeoda  iare  .  dicimos,boccttiufqueroo(ciennxe<fideiteha- 

pacti:  auc  qnod  pacta  publica  dicaotuctcfpecta  qui.incelligere  videmur. 
ebie&i.noncaufx  efficieoris.  Sen  *m»*d  tenfidtmiionem  etiginit.  1  Ererge 

Cmimiimmemfemtemti*  imimdiee.  ]  Param  apu  Trcut.  pactanadade  coDcraclus  abeffectu  tan- 


tum  diftinguiciqux  differcnria  ex  iarc  ciuili,  fca 
aoafolaeuVadutioaemaucem  iurilgeoc.  iaxra 
pautoanre  notara  ,  diftiactiofaUacft.& io  eo 
mioas  dici  cquod  origioem  contractuam  ad  ius 

f^eaitam  rcferca  quo  tameerora  illorumeftcf- 
eotia*  Lit.  D. 

Contr*P.u!  $ f*H *  qmm  in  jfteit  ditmntnr  Itgiti- 
m*.  ]  Etcigo  pacti  legitimi  gcucraiins  iocheuY 
lumpri.duastantumfacitlpccics  :  ficateodeia 
modo/e.i  Jit.E.  pa£tis  oudis  ttntum  opponic 
conrraclus  &  paculegitima*  Atquin  cftie  tec- 
tialpccicspacToram  adiectorum,  qux  cum  ad 
a&ionem  profiocoudadici  noo  pofluac  t  &  ea 
tamco  ncquc  legitima  neque  coatracttttfuac,  U 
ceccootradtui  ioeflc  dicaorur.-Sc  Tr.  pacra  d«  t- 
furis  tn  c*  u  Scu  i  j  f,  ,e .  4,/  i ;  C.devfnr.l.go  D.ttd. 
lcgitima  eflcacgac  ,  8c  ea  camco  ad  acTiencna 
profuncec  vcique  concractas  oon  funt. 

hxturtCt*  .ieg  ti.de  det.fremtff.  }  Rectc  Trent, 
paclum  quo  ptomifla  doseft,  hic  refercteter  lc- 
girima,  corura  Cennmn.  j .  C cmm .  1  q u  1  ftacaic eiTe 
conaencioncm  cumcaufa  ,  de  quoagicurne/re 
ftf.i.*ij}.7.ih.).ltt.G.  Vcrum illudmale  quod d. 
Li,  bodieque  vtgcrediceas  000 obfcure exifti- 
tnaor,  criam  poft  l.vn.CM rtivxer*9nm.  fan- 
ctiooem4A,/.*.vtilem  ecoccciTariainefle,  qua? 
ctiamfeoreoria  eft  Fert.G*rei*m.l.  t.k*  nnm  xi. 
frjrqm.vbi  cooreoditftipularioncrataatum  ku- 

Snatcrueniflccx  parrc  vxorisad  repetendjm 
• 


bxc  hmitatio  eft  de  iudicc  infetiori,cum.  qux- 
ftio  fit  fof  mata  de  priocipe.C  jrrerum  iodcx  ulia 
impaoirarem  promirteodo  000  rccle  agir.neque 
piobaodacaurelahxc,vceomodo  confeflio  rei 
chciator  ,  euiaiiasminustetbuendumvidecuc, 
qaod  oon  um  t  oafcicntia  ,  quam  ptQuuflionis 
■ducia.vtcaccerc  quam  primumlibcretuc  ,con- 
feflus  prxfumi  poicft  rqnod  tecte  poftalios  no- 
tlt*flctr.  s  deimrifdiBten.nnm.€%. 

Qmid  vtrefidtttgtntifrt.  Noo  ramhocqux- 
rcoduen.an  omuibus  (rraandi.lcdmagisanom- 
nibus  8t  fequcotibus  quoque  fides  dau  videa- 
tur.Nequeatiuodcfemcntiam  Treur.dcfeadcre 
polTis ,  quam  quod  tantom  fides  dau  ceofcatur 
primo.qai  quafi  occupaveiit  :  quofacto  prio- 
eepsfiopum  (uoraatTeqaurus  videatur.qui  vtin 
notmam  fcehris  peruenirecimpunitaccm  edi- 
xit.Atcamen  vercodum,  nefubridcpublicaex- 
teri  iu  decipiaotur.quiigpari  aiium  prxaertiflc. 
fidem  ilbm  fequan  facinus  deregant :  cum  pur- 
ferrimoon  ciprefleprim»,  fcdindefioitereee- 
Ijnti  facinus  iropuniras  promifla  propooatuc*  Ec 
porTtt  vidcripnafeps  poeeam  remifilTc  peeni- 
tcnri.iiitelligitarautem  pceeitenriam  agercde- 
htti.qai  illudicuclar.Br  crgofo  tatfiscuam  fe- 
coado  ignofccndum  eiic ,  nifikriascaepraiani 
Sc  tnfticucaioqaifictooeacccdartaltas  oonabs  cc 
fcccnt  piinceps.  fi  publtcc  tcuocet  promiflatn 
impaoiutcm. 

Lit.  B.  oetem.Vcramrepiigaaoteiprcircvcrba.  d.Lvm. 

Sifrrftntktttltsjint:)  HoCCXtU  pt  Opofitam,      C  dt  rtt  vxtr  .*&  S  ■ '  ■  vbl  iu  Ju  1 1  m .  fcemendatC 

cam  bic  agarur  dc  diaiBooe  pacti  fampuab  tt  toutiles  ftipulaciooes,  6c  facerc  vrinetTecre- 

•biecto.fcilicceperfona:  babilcspfxlopponctt-  dantot;eV  paulooore,  fiae  ex  pacce  maiici ,  fiue 

4x  luot.dequibusagitur  th.j.  malieris.fiueipfaepriocipalespctloostdotcs  de- 

Lit.  C.  dciiot,promi(erin"tvelfufccpcriBt,6ue  ahae  pro 

rtfnclum  tnfitrtt .  jlam  antc  n»ratum«ft,  ma-  his  pcilona:.-  &  mfd.f  1.  oibll probibcc ,  fifioc 

tcpictapudaitaref.-rnadiatgcflr.vcoppofitio-  icriprisdos  dctarvelpromitnrar,  velfafcipia-x 

■e,£ac\«ab  eocooiuctus  excludantur-  Sed  mi-  tar  lorclligi  facum  ftipalatiooero  cxvrraquc 

■asprobaedavidccar  explicafiopbufisilhust*  pa.ce:vefiuseftergo,poft  iftamcenfticutioncaa 

itrmtntithTiitmi  fmbfifitTt ,  id  c(t  fredtfjtmd  txct-  nulbm  amplias  vtiiiwrcm  ac  neccfliratcm  cfle. 

pr»»#iniivelqoiaeiu(dcmiuiis  funr  cxccptioncs  t\  9.C.dedet.frcmtJf.  quod  ctiam  notaet  Attmf. 

4c  aaioacs,  Tclquiaex  tatioeeiarifgcBC-  ctum  Cym.tjrS*lit*t  india.ltj  a.aeqacalitcticBtit  Ce- 

pactaadacxioncm  profunt,dc  qaoinfrath.e.vel  m*n-f.Ctmm.j  nnm.t. 

ecotqae  quta  boc  ipfum  qeod  *d  caceptiouc»       Vbittfa  rttnrvttfmtiitm  ttmfrtnnijftrtmm.  jVricj 
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illapaft*  lcgirima  dicuntur,  cx  quil-us  aJ  i  J,  quomodocunqocres pignori  obligaraeft,  Sc»" 

qaod  pa&o continctut , actio  datur.  Atquio  mL  aiaoa Iocum  h.i  bct.fic  contractul.paclum oudu » 

j  C.dt rtctpt  arbitr  cx  qua  opiuioocsn  fuam  malc  vltima  voluotat  •  confttrucndi  pignori*  modi 

cxltruit  Giphao.agirut  quidcm  dccafu,quo  (inc  fuut.lcdadioocm  non  producuat  bypothccatt- 

ftipulatiooeprrnr  iaatbictium  pactoaudocoa-  am.qurcnm  traluoc ,  comtnodc  explcaodura 

fenlumeft,  fed  oonexhocpafCtoactiodatui  iiue  eft.quod  dinturi»  it-j  S.\.h.t.   dc  pigi.orciutc 

ad  cogeudasnpaitciti  vc  atbir.ruma.lcat,  fiucad  bonorario  nalcipacloa&ionem.-quiahocquoq» 

cogeuJuinarbitium.vttcrat  icuteatiam  ffcd  in  ex  odicto  jprrtoris cft.vt  paclo  oudo  cftuax  ob 


fauorem  adorisex  feateatia  arbirri  aditi  fioe 
posuati ftipulatiooe  actic darur :  actio aempe  10 
fact,uai,ad  cxcmplum  aiftioois  tudicati,  &uui« 
dem  tumdemuui,  vbifcoteatia  caparciumiub- 

fcnptionc,  vcl  tilcnriodeceodijfueri  t  homolo 


ligatio pigaons  cooftituatat.  fccuadum  qtAra 
qarad  pcrlcqaeodam  rcm  pignoratam  iom- 
patara  aclio  cft.cx  iplo pafto aalci  videarur.Rc- 
uctaautem  uihilaliuddiccrc  voluit  ICrus  quara 
u  i  urccimli.no  oiCcaditioaepigouscnaftuua- 


gac a.  Niinuu  lotqtiu  luftio.  vidcbarur,io  propo-    tur,iute  prrrorio  etiam  contuiu  auda  coouco 


fitocafu  leot£ru  pro  reo  lita.loiu  c(Tc  except  o- 
oi.atactori  vmcentieullu  rcmcdiuiu  lupctcllc. 

l.\\.C.dt  dtnnt.]  Quilctlicct  L.luftio.iorro- 
duxit a&ionc  ctiamli  oudu  pt&u dooationis  10- 
cctueaerir:btinaoiseftargum€tario  B*rt  m  16 


noncquod  iplu  propouitui.m/.i./Ji/x-.Jr/n/,  aJI. 

lui lurmndum  huc  rtftrrt  mtnfilmctt.  ]Re(ctc  huc 
ca m ea  Gtph  .  hitth.t9i noo  >fqucadeo> 
abiurde.d  quidcm  conueotioocm  cui  quaii  hoc 
iuramcocum  mm  ticur,confiuercs.Reueia  tamea 


fc.r.quod  n&  ex  pa&o.fcdproptcr  paAuoalratuc    cxpactoca  actionon  cftquod  cootcaqucm  iu- 


aclioqucm  rcrte  rcprchcndit  Gnrcimiibidnu.i6 
Ex  lurtj  rtt*  r<*  con/ittutum-  j  Paulo  pioguiUS 
hoc  dictum  :  quod  alias  cdictum  piartons  lcgis 
nomioen5  vcnit.-ncquc  Hadnanuscdictis  lcgu 
«im  dcdillc  viderur  :  quippe  cu  in  toto  corpore 
turisaiurcpi.rtorio  rtahcnria  orru,  ita  traclcrur 
vr  ab  ijS  qu*  lunt  cx  lcgibus  «tuilibus  omnino 
icpirciut.Cricru  curcr  cnftirutoaclio  dctur.Cc 
tu  illud  pactu  an  (it  conrractas  aomioatusq»  pu- 
tat  Fortun.Gmrc  inii.h.t  nu.+j  agitur tnfr.d1fh.13. 
t  /;.7.Eftaut£  hrc  cotirmatio  fpecialis  ad  actio- 
af.cu  alias  iogcoctepa&a  cofirmata  lint,/.-  f.h  t 
Hyfirbt  nm.  jldcft  pactutn  hypotherr  Scd  vi- 
^lcamtM  an  noo  liibtilitcr  fc  propricaAio  hypo- 
«hecana  cxpaclonoo  nafcatut  ,  Etcnim  a&io 
tea.is  /.  1  y.dtfnn.cx  cooueotiooc  fimplici  fccuo 


ratumctt,  pro^oofcflo  3c  mdicato  babctur  l  6f. 
dtrttudtt.cMm  prrfernm hic  aoo  um  aoua  aclro 
fit,quam  aliarum  acliooiun  qualitas  ,  de  quo a- 
gcndum  intra  Ji-pu:  1 1 

Stt  rtftrt  hutpaclnitvfnm.frt. )  Quatuor  fci- 
liccr  «a(ibus  coocra  rrgulam,qua  aou  oifi  cx  fti- 
pularioaeioftridxiiuris  ladicijs  vfuir  dcbcn  di- 
cuntur.cx  paclode  vlurisaclio  aafcitur.il argea- 
tanjs  promiflr  fiot.N  tj  6.«.  4.fi  excauia  taio- 
iis  oautici  l.c.dfjdtr.Mu  fotntr  fi  ciuicattbus /«/- 
inm  io-dtvjur.  sidcoiqucrx  caufa  fiumenti  vel 
vmi  mutuo iiuinxzilfrumtnttlt.Cod  dtvjur. 
Iquidcm  dici  poflc  vidcatu  t ,  accipiendum c(fe 
boc  depa&is  locoociocotimutuo  adiedis  nr- 
gum.l  dt nnu.fantr.  ibi  »dnugtndnm  cb-tgmtionint 
(jy  trg.l.  7  etd.tu.  vbi  propooumur  drtcm  muruo 


duoiiationcmiorisooftii  (quod  ptrfcttim  noo  im.vti fulvnnnvt tb*c.E<  0^0^  paclum  hocou- 

patitutvtcKconuentiooe  iater  ahos  mita  a£tio  dum  vocaiurina1/ jo.  vfur.  eytndl  11.  C.ttd. 

sa  rem  cootra  tertiuin  detui,  )nalci  ooo  poteft.  accipi  poteit  didum  vcl  ratiooc  pnmr  var  &  ott- 

lu  itatueadum  vidctui ,  pacto  nudo  cooftitui  gtnarir  aaturc  iur ,  vcicomparaciue  quatcouc 

pi    »us(iuereinpipiiotiobligati,/.'.i»^r««V*^i(-  itipulatiooi  qur  nacura  fua  veliira  cooueoiia 

mtor.  «<9.per  haocobligationemcx  cdiCJ:o  prrto-  elt  oppouitut  mrium  d.l-t  fA.dtnnmt  fantr  Atta- 

us  conftirtn  credirori  iusm  te,  quod  faciat  ,  vt  meo  vercor,  vr  hrc  explicatio fatis  litad  meo- 


coutra  qucmcunque  pnllciToremSci4iiaoa  adio 
«ique  lnJem  cx  rdiclo  prrcoris  eooccdatui  j. 
\ttm  Struinnn  7  v4/  mttrpp  lufl.dtmct.  Argum.  cft, 
quod  ctiam  ci  qui  cxcontraC^u  rem  pigoori  ac- 
c epit , ( &  ex  co  t.imeo adio  rcalis  nafci  non  po- 
tclt.Jiiwiflj  poflcflione  Scruiaaadatut.qux  qai- 
demcompetit  ci.cut  vltima  voluotatc  res  ptgoo- 
«oblij»atactt,  luxra/.  t6.dtpi^.M3'  HmiluBl 


trm  dd  LL.prrfcitim  dt3.K.i].i  c.4  cum  prz- 
fcrrim  ex  raiiooe  suiis  tegulaiiter  pa&omutuo 
etiam io  cootiocnti  fopcr  viuris  adiecta,  ooo  in- 
tioKadcoquecum  bie  paAa  ftatim  adicAa  pto- 
ptcr  oaturam  lUiuscootiadut  aAioaem  nca 
pariant  ,  ted  pro  oudis  cx  ratiooe  iuiis  ha- 
bcantut .ncquc  col-.rreotia  coorradus  vcftiao- 
tui,[juod  cz  tohruana.cntvcra^usaottiLabca.v 
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lot  DISPUTATIO  VI. 

vtfcilicef  patiane  adtioocm  ex  legc  habere  u«  vtactionem  pariatx.ferias  fit  recepram. 

dcDtart  Etadcopriocipiumpetitquod  Cmuo.  fta&MrwaawM^JparricuIarisbxc  padofun» 

i. .  (cmmtm.i  nu.i  &  i-  ideo  hxc  pa&a  a&:o-  legirimorum  cftdelf;iiptio.qaooiam  etiamhoc 

Dcmpatctc  ,  quodmutaoiaefle  iatclligantur.  oomiac  paCtalegitimadicutUf, quodob  igatio- 

Difficufceretiamfiogercpofsis,  fiuehiacaribut  ocm  ipu»  iute  tollaoti.f.c^«  (^  1  r.§  ffld.  4.  h  t. 

(peculifauore  ftnaamalias  mutuiDiturameflc  vbi  C*t*ctmejy  idimi*  U  M.nd. 

quafidilatatam.&pctindctcmhabcti,  aciivlu-  THESIS  Hl. 

ix.de  quibus  cooacatum  cft.ipfc  lofommamu-  *               Lit.  B. 

iuo  datacomprehealatfuifleat  :fiuequalitacem  §j*idi*f*ftfUaiU  Itbrari*.  }Ratio  dari  potcft» 

cV  przftarioocm  voam  boa x  fidei  contractuum  quod  com  hypotbeca  tacita  vidcatur  generali» 

mataoelTeattributam.Sedomoinoiu.iathicfr  nrgu  l  ptn.t*  qutb.c** ;  ,p<t.t*c.  ia  baacooa  veni- 

cxpcditius  aliquara  coo6rmatiooem  lcgis  ag-  uot,  quatvctofimiiitctoemo  cflcc  obligatura» 

nofcimascum  BtutiL  tyP**l'diCnfiro  iad.fr*'  1.6. d.  p/raw.de  quoagirur  #«/> p.i.dijp  t  tk.+. 

mtntiu-C.divJnr.  &  todtm  Bnrti.  i*lt.*.tu-  N«i  itint**tgnmmt*ribmmi»trii.  ]  Vcrahxc 

Fort**.  G*rc.ibtdimn*m.ii.  Neque  obftabuor.  fcoteotiaoft,  lcdjoiunam facit  Dd.qui  eandctn 

dtR.l.s>&  -j .dt*M*.fet*tr.  velquiaquod  vooca-  fententiadef>:adunt,& de boc.ao hypothcca  fic 

fu  fiogulaiecft.oon  cft  traheodumad  alios  ,  vel  legalis.aocoouentiooalis  diiputaotjquod  ofteo- 

quia exindc  pacta  ooa  ftatim adiecta,  adhooem  dccnus  d.locquo  etii  pettiaet  fubiecta  quxftio». 

p6 paterc,oo rc&e cocluditur quod  ia fimiii  uo-  aa  res illatar  10  prxdu  tuftica pignoii  obligCtur* 

izxCnjirtnfn  ry-^Att.tnd.ix  i  C  dt  v/«r.quod  fiae  iaqua  vulgata  Dd.tcntcntia.quamhicTteut.fe» 

pactuincootiDCDti.  fiueex  intetuaUb  adicctum  quit9f.improbamus.quod  latiiis  czequemat  tut 

fit.iilicptaefctiptis  rcrbis.  biccx  L  fitagcodum.  dJh.A-p.i.dift.i. 

Qnn  f>      *M*tl*m  tnnfnm  bmlrtnt  tt*tr*a*i. )  $1  dtbitori  mtt  chtrcgrtpkum  X oa  obfta  tl  i4.dk 

OmninoabutitUi  htc  ve.bo,c*«/i,quam  ipicth.  frobntion.  ad  quam  cxaua/r  Cyairilui*  Bsrt.rj* 

l.lit.B.ciplicauit  dc  dattonc&  facto.fc  videtut  C*jirt*.t*L  t.Jb.f.bteuiccitcfpondendum,  quod 

hoc  loco  tnnjnm  p  1  o  quouis  etiam  eztcrno  vcfti-  canccliario  chtrographi  noo  pariar  czceptioneia 

mcnfocooueotionisacccpidc.quod  vtoonom-  pactidcnoopetcodo.fcd  czcepiiooem  loluno- 

Dinoimptobo,iuillud  nooadmicto,  qoodom-  nis  :  adcoquidcmvtoouspiobaodi  imponatuc 

ocra  cooucntioocra  a<i  aCttoucmefticaccra  c6-  crcditori.  Cactetum  DtLi*  di.i.  inret  cbirogu- 

rractusnomiceccDlct:quacv(utpatio  veibiano-  phom  &  pigousredditumhaoc  diffetctiai  tatio- 

nfsimo  iurisvfuabboitet,<VabVlpiano  Dem  ttaduotquod  tlliusoullaalupofsitcflc  vti- 

7.&.r.fubalteumfpcciem  iutifgcor.  quam  iegiti-  litasrcx  quocfficit  ur  enftimaic cot ,  qood  p  g- 

rrm  opponit  difertc  refctuotur  cootraclus.Equi-  noris  reddirio»occipfius|acccfloriarob)igationu 

demgc-ocrati  appcllatiooe  cootuctut  cooucn-  libcrattooi  ioducar.quxfeoicotu  falfacft.  Noft 

liooctvelpactalegitimaappcllaii  pofluot;vctu  obftaotc/a  C  irrra^.pir«-quiaiotcteft,an  quia 

capadlaIeg>iiraaiodigitaiil<.Ieot,quac  fpcciali-  vltio»  anadaliquC  vfumca petenti  tem piguo- 

tcradadioocmconfirmara  iuoi.ciufmodr  coo-  ratam  reltituerit  Dc  •t\ioi*fr*p.i.dijp.i.th.s,  Et 

fl matio io cootratftibus  ooocft,  fed  illi  piopter  vero/.j.^.r.  de  obligatione  pnocipali  loqi.tior» 

aaturam  tt  cooditionemluamcoocurreote  oc-  qux  redditopigooicnootoilitut,  vttrdcoiim 

ccfsitatetlc  vtilitatc.nonczipectalicoofiiuatio-  Py»Mi,qucm  icfcrt  &  icquitut  BnlddtQJ.x.%  1.10 

•e.acliooem  produccrciotcUigutui.Facit  quod  cbito|taphoautem  ipia  quodaramodoob>tga- 

iecuodum  U  nreotiamTr.mutatio  facilis  3c  qua-  tio  vidctut  contincti.quod  olim  (cofitMattious» 

fimomenraneaipccie  ioipeciem.  paclitncoa-  quem  icctiu  vttamquc  parccm  diiputaot»  dc- 

ttaftum  loduccretur-  Etdeoiquc  dilt.od  o  rei  fcodtt  Feri  G*tc.m/*ptdi3.l.z.f.i.*.t. 

cuiufqucfumcDdaritaoattiiaiiitrinreca.confii-  Sirtddtdtrttd.  ]  AmimatbicTrcot»  eumcui 

inatioautemlcgiscftmeram  lcputumaccidcoc;  ch  tographum,ioqaoaliusfimulobiigatusctat> 

& igiturfi quidemp-Aumnudumrevctadiltia-  tcdditttmtuit  >  videtiio  dubio  ptocatatotem 

claacoatratftu  lpccieseft,  vtiquc  folaautotitai  cooftitucumadeiigcodum  .-  pof\  idtmtb.letiti- 

Irgismaliamfpeciem  illud  noo  rraosformabit.  tnta.lofon.tnLLtbto.h  t.colnm  i.(\  modopetfoaa 

Hisconfrqijrntcr  veiom  non  t  fta  puotitantum  habiitsiir.-rartefoqtiin  vidcrt  (imaiccflam  <V  do- 

tootiadus& pactalegm.ua CitTeircjquoatnhis  oaum  aCiicDem,<kita  cum couftitutumprocu- 
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raforem  in  rem  fuam:contn  feorentiam  Guilicl.  crgo  fimplicirerfrataemus.cx  re^dttione  chito- 

iuiindiftincTeaclioncrndon..ti:iiitJtuit,quem  graphi  oihil  otfi  excepctionem  ,  Scquidcm  foli 

cqouucurBart.i»/..!  b-t.aum  t.Fort.GMtt.ibid.%.  accipicoii.oriri  dcacquiri. 

] .  uum,  4  icd  tecteirapiob  ic.ii.»/ii»/.;./b.f.adic--  Sinmmttm  plurs.&c  Ethic  quoque  contraTr. 

{tahac  ratiooe  quod  celfio  a&ioms  non  poffit  &r"ortm.GMrt.inl.i.f.tb.t.nmm.'7.iic£cadca.\i*, 

fieri  fine titulo  Mrg.l.ptm.ryvlum  CMtOuL  fit  rt-  fi ez  pltftibuseiufdem dcbiti  chrographis  voum 

dcamusaonoo  vtraqueopiniofalfafic.-quoaiatn  reddttum  fit  ,  debitori  in  dubio  cxccptiooem, 

itio  chtrographi  oihil  opetatur  oifi  raci-  pacTitaciriacquiGtam  iocclligi:  quia  hicmtlitac 


tumpa£tamdeooopcccndo/.a. §.t.b,t.  cuius  rcgula/.j.tf./b./.quodcrcdicor  ,  conttaquctn  es 

pacTifioes  looge  exccdic  conftitucio  hxcpro-  iraditioncprxfumptioefc,Tcuccntiamfuarnnoo 

curaroris:flc  camcacirapalta  coofeofu  prxfum-  expreflcrit.-or  iodcfioitelCtus  proouotiat»»£a. 

pto.quemafliftcotialcgiifouct.oicancuc,  &  lex  $.i.b.t-  quod  cx  reddiro  chirographo  tacitum 

hicdeficicoecquiequamoccutric.  fiueexparce  paclumioducitur.  Deindecum  orooisacTus  jca 

reddcatis,fiueaccipicotis  ,  exqaoconfttcutio  explicari dcbcacvc  valcar ,  Scaliquid  opctecuc 

bxcprocuratotia  colUgatox.  Et  vulgorcclcdi-  nullos  alius  rcdditioois  illius  cffecTus  .  oecad 

cirur  pacTaftricTiiariselTe,  nequeadcoauthinc  quicquamaliudchirographum  vcile  efle  potcic 

donatio  ,  hioc  fufcepciooegotij  ioduct  &  pt«-  dcbicoti;qoa  ratiooc  vlus  fuic  olim  Gmlitt.amtm 

fomidebcc,cumiacis6c,ficcdditio  chirographi  rtfermnt  drftMumntmr 8*ld.B*rt.& CMjinn.tnJjtJ. 

eftcclum  liueratioois  io  perfooa  accipicotis  o-  l.t.f.t.h.t  Et  ratiooem  Treur.  rctorquerc  Itcet, 

pcrctur  fitomoioodicimus  huoc  modum  rcd-  quoJcuntio  fiogolis  chirographis  infictocum 

ditioois  Chirographi  noo  clTe  habilcm  ad  pto-  ioeft  tttam  ia  co  quod  tedditum  eft  .  8c  vc  rcd- 

d,uceadum  cftcclum  vlteriorem  ipfi  a  legc  dou  ditiocftcclumfGitiatut.cxteraproiocfricacibus 

afligoatum  ,  neque  maior  caciriqaam  cxptefli  habebuntur  :  qua  cacibnc  ica  vticur  Mcnoch . 

viselfc  dcbct.Neque  «icra  ablutduacem  tacito  male  a  Trcut.allegat.  Ncq  te  obltatquod  to/. 

paflo  iocffe  dicamus contracTum  maodari.qucin  ejm  CbirtgrMphum  i9.iJet.}  ptobatio  dcbm  chi- 

alias  ptoptcr  mutuas  prxfercim  iode  nalccntcs  r<  grapho  dicicur  concincn  ,  &  ca  aaccm  ahis 

acTiones.nonmftcxprcfle  ccnltuui  cooltat.  Ec  cbirogiapbisrcceotisfaloa  e(Te  videtor  ,  Rcfp. 

deftruitfcrefcorcotiam  Dd.  limitatio  aTrcut.  crcditorcm  prxfomi  aliquidagete  voloiflc  ,  ne- 

quoquctradita  :  oifiaccipieospaupcc  fit :  quo»  queidcoquxdam  pcncsfetctiouifle,  vrfaluaef- 

oiamhxcplaoeaccidencaliscii  qUaJicas  ,  &  fi-  lccdebitiexacTio»  fed  quodreddmo  vnochiro- 

qoidcmipfa  reddino  chtiographt  inducic  con-  grapho.iam  hocipfotcliquaquafi  cuacuarain- 

Ihcutioncmprocuratotis.noaobftabit  paopcr-  tclligcbat.  £c  fi  pooasin  fpacic  </»/?. /.r?.  plura 

casaccipicncts,cu'r  cnam  paupcri  iccle  ocgoria  chuographapcacscreditoicmfuilJc,  (qaamuis 

coramittipoffint.Efl  &  tcitiaopiaio,qaodied-  ibioou  debitori  fcd  tcttio  chirographum  lcga- 

dttiooe  chuognphi  talisetiam  cxteti  libetati  tura  vidcatut  J  ooo  dubirabo  pro  debitorc  ce- 

videantor-  Vcroai  obitat  &  hic  ratioiuiitquod  fpoodcre,  quod  tcftacoraliquid  agece  voluetit.» 

alterioa cooueoctone  ,  cxtra  c  1  fus fpcciattm  ex-  ncqae eoim lufficieos d;ifereotix  racio eft,  quod 

ccptot,  aUetiaooquxiaturexceptio  :  Bt  quod  ir.oti:ori  folraotcflc  lioeraliores:  quiaprxfum* 

exccptiopacTi,  nonpollii  mfi  nj.quotum  ob!i-  prioltbcralirarisex  iplb  faclo  dcfumitor.  Noa 

fitioocradiuolutanacfle  ,  pacifcentis  iotcreft,  obftatetiam  l+.dthu  qut  ,n  t,(i*mento:  velqai» 

xt.vltim.d.  fMd.  ldeoqueincafufingulari  cao-  difhciliusconcludimus  murarioncm  «otontatit 

tomadmittipoccft  hxclcoccacia»  quoduoeo-  fuptemxfolcuoicercoodicx  :  vcl  qoia rum de- 

dcm  cbirograpbo  obligaci  correi dcbcnd r  &  fo-  mum fimilis crtccafus,fi  crcduor  chirographam 

ciifacrior.quod  tnnuit  CMjtrmmdtLkx.b.t.mu.4.  vnum  dcleuiflc  proponaturifed  fortiot  prxfum- 

Juooiam  pacTum  vnius  corrct  Tocii  alteri  pro-  pciooafcicur  es  cradtctooe&  acceptione  dcbi- 

efle  receptum  cft  ,  dc  quoagituciotfav/.t.i/^.  toris  Sc  ita  re  gefta  iotct  duos.  fit  fi  ooda  ratio 

%7.tb.pin.  Nequciuuatiftamopioioncm,quod  probandi  dcbitt  pet  chitographum  rctentum 

tmputart  polTit  crcditori.qui  Icgcm non  dixeru  conlidctccur , «ciaminea  fpccie  ,  vbioriginale 

exprcIfiMs  Mrgum.t.^.h.  t.  quooiamcreditor  oi-  peocsnorariumexcat.  oooconciaget  libetatfo. 

.  hilegiccum tctcio  ,  cui ideocx  rcdditiooe  ilU  qaodcli: cootraoranes fciibeate»  i»d*d.l.x.b. 9. 

Millacxccptio  ycI  libccatio  acqnin  poteft.  fic  ijnoplaoccoofcituuoiliaitttism/. »,  b.  t.  elude- 

O  t  tar. 
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rar  .  eametiamredditio  cbitogtapho  dcbicuin  frudtaarinmmaneat  vfasfrudtus.  Imocontrario 

pcrtcftcspiobaripomr.  ptaoeaul  di  lerfo  roodoresle  habct:vt  iaeafpo 

THESIS    IV.  cienonproprictirius.iedcnidebebatutvfusfru- 

Lit.    A.  ctus.pioprtecariu  quivfumfructumdcbebar.de- 

t\tfpt3umitt»rupntlu  mliainrtm.]  Verumhoc  lcgaucrir.k  cocui  cxdclegationcprxltitus  eiac 

non  cft  :  quia  nonideoin  rem  vcl  10  petfonam  vfu%fru£tus,motuio.illcaddcTcgatum  tccurrat, 

dicuncui  •  quod  fiantde  rcbusautpcrfoas.fed  n6ad  c.edtiotf  vfusfrucJus.dclegaDrcm.rcuer- 

potiusrationcettVctus  ,  quod  alia  pctfoaxpa-  tatui:quooia,vt  pjulo  ante  dicTu.eui  vfusfrucV 

cifccoti  raorum  ptofiot ,  aliavltta  pctfonimec-  prxftitus  cft.vicc  veriftucTuarij  f iftinetSpecici 

iam  ad  alios porngaatunidque  qux  ipfc  Tr.fub-  hxc eft.Semprouius  vfumfructum  debcbat  Ti- 

iicir.euincunt.           Lit.    B.                    j  tio,bic  Semproniumdctcgam  Mxuio :  mortuo 

lndubutumtn  in  rtmp*3umtjp  ]  Videlicct  v-  Mxuio  Semproaius  cuotra  Titittm  pctenrem 

bi  peifooaadicftaeft  :  quia  pkruinquc  iJ  ran-  vfurafiuctum  exceptioncdefcnditur.Rario  dub. 

tum  demonfttandi  caufaficn  air  ICtut  in  l.i.f.  quucum  vfusfructusdcbitusctTcc  Titio.cx  eius 

*•/;./. pro  qua  voccpltmmqut.  oon  rcclc  Trcut.  petfoni  finin  debcb-it-  Ratio  dccidendi  i  quia 

(u'oftituit,vcibum,i»/«r^«m,  quaftaotc.  viz  de-  votuntatc Titii  vlusftucrus  in  Mxvium  tuns- 

fcndi  potcrit.in  Jubio  pacTum  in  rcmelf  quo-  latuscft,6e  cumadeoTttioprxmorcuo  vfusftu- 

oiam  fi  non  demonftraodi ,  fed  limitandi  caufa  Quspencs  Mxvium  duratfct,  necab  Scmpronio 

pc>f»naadiecrafit,  ptocat  dubio  paclum  pcifo-  tcucriusfuiflec ,  tacritoeciamptxmottuo.Mx- 

iialc  etic  :  id  autcm  10  dubio  non  prxfumemas,  vio  hoc  tommodum  Sempronius  fcnttre  dcbcr, 

quodciuifq.hxtcdmusprofpicere  velle  iocclh-  vr  pt-ninosadipiumicdcatvfusfru&us.ncc  de- 

garjn:Nono>ftat  l.ft.kj.  In  qua  hoc  prxctpue  nuoinTitijpeifooamtraasfetatur,Etergo  con- 

ar;ir  lCins.vt  cfFeCium.padti  lllius  10  ipccie  mn-  t ra  Tr.verumeft.fructum  non  delcgatum  apro- 

ciiproponat  :  quod  tamco  rcucianon  mixtam  piictario.vcrumitcm  ,  qnod  morscootigent  ci, 

fcdi  i  p«ilooarnc(Tcc<TecTu»iDipfa/.l7  b.t.Qdi-  qut  veri  vfufrucTuarij  viccs  obtinct:  verum  de- 

ftiucxioemm  ha.c  padotum  a  dcbitote  defum-  ntque  motteeius  finitum  vfumfructum  .  ncquc 

ptacltjoftendit.  quidquamapudcum cui  initio  debitusctatma- 

Citftr.l.l.f.vhtm.iftrtc.  ]  Hic  quidemtocus  netcautad  cum  reuetti.  iiludcnitn  omntnoter 

oihil  ad  piopoutum  fatlt ,  in  quo  ttadtatur  quid  acodurn,ibi  eum  qui  vfumfraAum  initio  debf- 

iutts  Cu  duplici calo ,  cum  vfusftudtus  umcoa-  bat.nonfuiffcauduni  vfufructuatiu :  quodalias 

ft  utu>:  fiucti  atto  vcoditui  flc  cumapropric-  dc  motteaut  dclrgaotis  aut  delegatio  facTaeft, 

ta-io  phno  per  veoditioncm  ronfticuicur  tc  a  ftuftra  quxrctcctir:ficuciconftar,vbi  ftultuariut 

propnctatcfcparatur  j  illo cafu io  finicndo  *fu-  nudus  alceri  ius  fuum  vendidir.cx  ipfiqs  vendi- 

frudz  ipctfona  veriditons.hocemptotis  .fpcfta-  totisooncmptotis  petfona  vfamfrucTuin  fiaiti. 

tur.a  quo  decifto  lCn  ib.  dcpendcc-  Cxrerum  Sed  hxc  paiergafuor. 

di.icilus  cafus  ttactatut  ifli.  4. it  ntn.  vbi  quo-  «             Lit.  D. 

dammodo,  remediocxcepttoaisoouirurobli-  QutrttmprineipultHrinttrtJt.^iYitct  loquuntut 

{•atio  ,  &  oropret  votuDtatem  mcamquavfus  lCtt.iis,  vidclicet  piodelTe  pacTum,  qaibusvc 

JrucTusmihi  dcliirusiltcriprxfticuscft,  ille.cai  poflit.pacifccotisintereft  :  quxfane laterfcdi- 

vlusfrucxusprxftitus  cft.pco  vfa  fracTuano  ha-  ucrlxlunt:cViaxtapciorempropoficiooem,  etti 

bcrur.ira  vt  vbi  dcfiuicodo  vfufructu  quxticur,  fidciutToris  pactum  teo  ptodetTe  polTir. 

i^fiusoonmrapetlooa  confidcretur.Fiuftra  au-  Stmiximthtciuntsxntvt  nttt  r#o       ]  M  alc 

tcm  coottad./.4-  oppoouur/.  66  ittur  </*quod  hic allcgatur/.xr  h.t.  cum  ipfeTr-  cxiutcoouo 

vlufrucluscedinon  podit  ;  quiaca  loquitur  de  hoc  dcfcndat-Ettameopiutoiafubulius  dtcituc 

vfuftucratamfepaiacojSc  conftitutoafruAuario  cxccptioDcm  prodedefideiufloti,  fiquidem  aoa 

&  qu  d  m  fiucdomioicoofenfuccdc«do:atio/.  vicxceprtoatsfctuecurfidciuiior,  (cdcooftiru- 

4 .  vlus  fi udus nondum  coaftitutus  fed  mihi  de-  tionc  luftioiani ,  qua  cooccftlimotdiais  beoefi- 

bi(us  volunrat*meaab  ipfo  propnetario  ioatiu  ciumfacto  teiadimi  ooo  porcft.  fix  iutc  vctcti 

craosfertut.Htac  au^em  patec  crratc Tt.  dum  ««  fctupulum  mouct  Accurf.quod  cura  iiloquoque 

111  fprc  ic  J  /  j  dt ncuAt.  mortcm  concigillc  non  competat  exccpcio  cedeodatumacttoaum  ,  fi- 

vctoftudtuaiio.icd  cuiusisfucraraprop.:c:.vio  dcauflox  ,  cuiadtioccdi  vtpoccpidocltfi  nos» 

4c\cgatniquomoitiit»  aihilominus  pcnci  veui  potcft. 
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porrtVfoluere  quoque  trao  tencatar.  Qaa  dc  diccmus.cosreete  poflc  pacifci  qai  iuregeBtiu 

cauls  Dd.quosZaf.lequirur ,  /  xi.fc./.obtiucre  fuperdaodo  vel  faciendocoofcotite  ,  &fcobli- 

iorclligunt ,  vbitalipacto  fideiufior  roofcnftt:  earepotTunt.  Ergocxcluduocurquifari  oonpof- 

quod  tamen  nooeftadmeotem  ICtiquicxfor-  l«Dt,futiofi,  quio  oec  pupilloi  maiotcs  iofaote, 

sna  &  perfoaatitate  paeti  ratioocm  dccidcndi  eodcmmodoquoaliot,obligari.ocC  iarigeatiu 

dcf jmit.Foruftis  ooo  um fpecYicur  hic ius fide-  Gttis ctediderim  cooucoitc.fc  tamco  oec  iutc  ci« 

iuffbris  i  quam fabtilii  tatio  iuris,  iuxcaquam  ailtpactioacs  pupilloruraomoiootDutilesfunt. 
pafta  petfooatia  aliis  ptodcflc  ooo  pofluntt      Quiddt  fuHtcmbu*  uum  tbrti.  )  Dictioaehic 

qaarouisctiaravttliusaliqaaodoesTc  poflirreo.  fcil.opus  iotcr  ebnetatcm  ,  quxhabcorgradus, 

a  fidciuflbrc.qucm  forte compeofatiooe  vcl  aiia  proqunrum  diuerfitatc.diucrfum  ius ftatucndu. 

cxceptioaerernoaercpoffit .  quama  creditore  Getdd d.cent flip-c*p,?*entlu{.u.num.t*t.  Cxte- 

conveniri.  Sed  &  licet  nullafidciufloti  cedatut  fuml  rcut.vixobitcthocattingit  .Jtftatimex- 

aciio fans  tamco iare «osntnuai aclionibus  aliis  tra lcopurn ad delicla dc labitut :N cgac  ob  cane- 

eieft  confultum.Sedtottcqaii teotauerir,  tccte  tatem  potoam  firrplieitcr  naicigao  lam  aut  te- 

nihilomiousacieditorccjuiiupatTuseft  ,  fide-  mitteadam.Atquiabocomoes  oegaot.fcd  vaiie 

luflotiaclionem  ccdipoUe  :  acttooe  videliccc  dtftinguuc.brcuicci  hoc  delibemas:omois  a&io 

quxioUtiliserac  inperfonactcdiroris  ,  cfiicace  ex  voluntarefc  ptepolicoexiftimarur:  volunta* 

fucnrain  perfonafidciulToris.vuoiituram.fivati  rumac1ionem,(qaod  doccnt  lotttpp.Arifl.md^ 

pactam  ommoo  perfoaalc  fuit.  itidem  excoet-  Ef»  r.i  duo  faciuac,  Appctitus  &  fcientta:ex  q  jo 

iam  quxfita  cxceptio  plaae  pctfoaalcm  habeat  duxlpcciesactionum  non  voluotariarum  i  pec 

ctTecluiu.  vim&per 'gnora.uiam.Equiiicm  Bbtii  ptopria 

Spttiaiirattor.t  txtiptuntur. ]  Subioepta  hxc  ex-  &  vcrc loqueado occ  pcr  vimaguar  ,  oecperig- 

ceptioeft.  qaiacum  tegulaptopooatur  dcpacto  cotanttam:fcd,vtdoccc  <4rt/2  d.c.x.j.  Eth  tgno- 

fidciufloris,  in  texribusadductus  non  dcpacTo.  raotes.quomodoetiamirariauralias  viti  b.Ar- 

fcdeiufmodt  colleodx  obligatioois  modistra-  tamcn  t.hxc romparatioabfolute  booanon  eft; 

claiur,  quibus totaobligatioperimicur,  adeo-  quodfaciliuslicetmoderatial&ctibust&actio- 

quefieriacquit.quioetiamicuspiiocipaiisltbe»  ocs  vmotxpcife  piaux  fuot :  bibere  pet  fe  li- 

rctur.  citom  eft,  &rooiibus  cctte  noftris  ctiam  bi- 

^StbttfrtciMtimatlumfit.  Pacrum  fideiuiToris  bere plufculam  ,  &feinuicarclargius.  t.ipfc  A- 

noopotclt  reo/ ijA/.oificxprclTeattam  fieoea  rift.diitioguicinceractioaespute.voluatatiasae 

reo  peittm/-ic .%.vlt'tm.  &t.ftq.  n  t.  oon  quidcm  irwxcas:&  eft  inebtiisaliquaparre,  &  ( vcica  lo- 

adpactileddoli  exccpctonem  d.  L  at.  fuadcote  quarjfc  voluocas&  igooraocia  :  quod  ucrura» 

fcilicct  hoc  lattooe  &  cenucntioais  acquitate  dcbcr  clTc  mitigandx  pocnx.  Etplaoc  cum  c- 

cootraquamqui venit,cxtiadoIum  efleooavi-  briamqaatalemcoofidcraraos,  iocodcmdolo 

detumdiuaante  etiameaquamCuiaciusnout,  refpcCtudcIicTicommifli  quolobrius,  dicinoa 

viciatracc&  qoafi  vait*te  obligationis.  Nugas  potelt. 

itahicagit  Ant.Tttb.avtx  & dictum§.  v/rin».  cx.fi-       Hutptrtintttltf*nsdiflinftie.)  Eam  vix  duobua 

muW.a«.cfamicatcfleaTiiboDiaoo.'  caiusta-  vetbisattingitcicacoloco Alb.  Gen  qoxetiam 

tionesnolliusfuotmomenti.  Aiti.dici  n»/.i).  io  iutc  noilt  o  l.  + 1.  dt  v. S. t.  fl.  §.  t.  dt  udulttrM 

pactam  ooa  prodclfc  reo  Eigo  oequead  doli  ,  alibi  traditnt  t  aequebcoehuc  accomodacur» 

exceptiooem  Rcfp. oollam  cilc  coafeqaeottam,  cum iure  divioo  &  gcotium  ebtietas  improbe- 

&quxalmuammuicishuiusipfius  tit.  Iociste-  turjfc  jliaquxftiocftdedcliao  ,  aliadcquali- 

futari pofiir.  Aiti.  veiba  &  ttiucturam  eflein-  tatc &  quautiratepccox,  qaaraproiuldul  i»cx 

coociona.Rcfp.hoc  falfumcfic.  Malusftilicen-  caulalcxcimlisaggraaare  potelt.  Ead.  dccaufa 

foi eft  Fabet  &  fcolui hic  coogruus  eft , coouen-  ooo  beoc illud  huc  lefettur  de delictis  capitali- 

tumefic,vcoecifidciuiTo(epacifceotc petacur,  busfacicodts  :  fiquidemipfam  cbnetatcm ,aut 

accquoqucareo.  quxuisdclicta  pet  eam  adnnlTa  capitalitcr  p«- 

THESIS    V.  Diti.&dutumfocric&abfutdum.fcdilludiusci- 

Lit.    A.  ailcftatucrepercft,  vtab  ebriis  commidaooa 

NoarecteiqfaatesoppoDitimpuberibas,qao-  cxcufentut ,  ledpetin^eioeosdcltaquentes«ac 

—  ilii fpccics faaclo geacie  aatcm  fimphcjtct  fobtios  &  forcc  ctiatn  gtauiasatvMDaduetutur. 
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ltmPittMtmttmuftHtnduflieipanM,  Nnntdco  lnconfuetadinemmilTumeiTeafiirmat ,  vrnoa 

ho:  ftatuit.q-  oJeb:iumdcluiq-.icrc  gtauiusaut  putctat  cfle  peccJtom.vtin  conviviu  iirideao- 

posnam  iftam  d upiuem  deli&o  propottionatam  tur ,  qui  mious  bibeie  potTiot ,  ic  homtoes  adm- 

cxtftimaiet;  fedvt  metu  paox  aues  a  v  100  &  renrui.vcamplioibibaot.qojm  opottci:& pau- 

ebtietatc ,  quar  raufjrr.  delioquend':  rtxbebat,  lopoft  vfqucad  vomitum  irgnrgirarc  fe  nooc- 

abfhrteret.quodipfclocu»  Artft.i.fifit.io.to  jSm.  rubcfcant,  flc  ad  menfum  Gnc  menfuxabibcre: 

ortcoJitSrti  y^-TdwAi/'wi(ip^«»i*tloo>rttefi  tnaiorapoculaprovideorut ,  ccite  bibendilege 

^..:.t.^H5,44.r-^4-ia».4.,  ;r«.lr:^^i3r^3S££ 

fr*'4«f*lWa«v4XP  f*«*M,  ****f°*"  ^quamomoos:  cb.flcpotandihancantiquam 

#uu»lfOV.  confuctudiacmappcUat  i  ficut  Sc  illo  tcmpoie 

StptimtritnmUbm  ftfmlit-  )  Vitium  boc  ifti»  pie|atutcaltotumbibifolitum,luculeututteUt< 

quaii  propriumimparata  vidcrur.coiustci  cau-  cft  AmbrtJ.m  librt dt  Htltm  &  Itium.cmf1t1t.17  bt- 

fam  cuin  Qgdtnnimmtth.bijlor.ttif.  <.  narurx  tc-  iaa»*u,ioquiaar  .ptofalutclmpcraroram  ,  pro 

gioriisaeufqucaccepcumfetrcliccat:  Attjmco  filutccxeicuuum.pio  Comitum virture,pto  6- 

omneiferegenresbancinfaoiuilTeiafaniam,  io  liorumfaoitatc.  GrxcospaflimiocbriJti  folicot 

procliuicft  oftendete.  Etiudxosfjoctamgco-  t<ft„  eft  pUtmtdtL*g.(\u\tx\tmtihti.dt  rtfub- 

tcm  inconviviisvfqocadebnerjrempotaUc.E-  /«4  refcrr  fcnreonam  Mufxi  Dcos.iuftn  boc 

van«clicahiftoriareftatur.De  bAcdit  Xtntfh.lib.  prxmium  poft  mofremtribucrc  vr eum  fao&ia 

i.mjl.  Cyri.  apud  quem  Cprutad  Aftiag.  rcgcm  coreoatiaccumbaor  ,  pcipctualxti  ebuetate. 

1  Medorum  ,  pincernameonvit i»  venenum  tnfu-  Ncqoc  in  convi vijs  v itorum  docxoram  flt  Sa- 

otUcair.quod illosnecanuno  oec  corporeeon-  picntumpoculis fuille  parcitum  ,  ex  cooviviaa 

itjicvidctcx,  oecinfrequenthocfuiflecolliga*  Zcnopbon.  eolligetelteet  £c  ex  Srmpoiio  PJa- 

cxirtponfo  Aftiagu,  qui admiiabundui.efgo,  ton.  vbi  coofliux  ec  compado  banc  Ugem 

inquic.nii.patcrtuui  non incbriatur.Pcrfai  idcm  ltatuanr,vt  quooiam  capua  hcftemo mcto  gt a- 

Xcuopfaonlibt.€.inftitat.Cyri.eovrqueforaxe  uia  habeceot.ooo  ad  cbnrtaicm.led  ad  hilama- 

aitdonec  efTcxaorut,  cum  tpfi  ite  acqucaottflc  tem  bibaturflc  honcftam  vobaptaccm  neque 

coi  l«m  ebrioi  de  tebui  maximis  eoolultalTc  «uiquc  bibendi  necellitas  impooatux.  DeRo- 

fcribtiJ/w*W.Wr*i.flciaemAf>r#4.  Patthhte-  majiotum  potationibus  pleni  fuot  Authorum 

ftimoniumbibacitaiitprasbetk  PUmim.Wr.tf.  \,bti,  flc ftequeotcsea de reapud  (tenccajnqoe» 

maturilhtftor.tmp.  ti  gloriam.ioq ait.hac  vittutc  te\r  ptarfettim  UptJitUio.      &  ls|.  flc  dc  tcrv»- 

Parth  qnartnnt.DeladisCifriiiwiif.a.afarmiois,  pore  Augttlti  Mmtrtb-i  fmturtt-j.  vbiplcrolque 

ioo^tt,vraan>toift«aoear,quiJ>uiomoibutlodit  ex  plebc  Romaaa  vinomadiios  iucoimrium 

largutcft  vfat.  De  Colchi»  flt  Uberis  esttcmx  vcoifleait,  fltcbnoideReipub  (alut.*  coufuU 

Aiiarpopolit  Bmbtumimtfifl.i.dtrtb.  Turcit.wbi  uifc  :  Qaoqucflc  Iupe>io;i  Jcculo  Lacilu  fadi* 

cncnuoir  ceitarmnis  io  quo  magoii  pocuiis  de  W\imtdtmcmf6.trMdn.  Etbibendi  lUaratiolc- 


iigloriafucrir  ccrtatum  :  &  paulo  poft,  jretfuathabutt,  quai  intanas  appcllat  Hermi  Ur, 

«onparcc,  isquir,  vioa miniftrantur  ,  quarvt  t.ywn.Siccatinxqualct calices conuiua  lolutoa 

^uifque  largifTimehauferir  ,  ttagratiox  hofpei  Lcgihutiofjnit,  qun  ltg:t  rcceofer  Plim.ltb.i. 

liabetur.  Apad  Caunios  Jaodatnlinwm  fuifle  m*tMft  c  aa.Torquati.inquir.tataglotia ,  quan- 

tcfcunt Htrtdet.lih.J.  wt iuuenes &  fcminx  po-  owfc  tixc attfuislcgtbui  conftat  )  eon  labafTe 

tandigrauac9nveoifcot.Dclll)'tiit,qwodlatgi-  fe(mone,  nee  lcuaturn  vomitiooc,  plutimua 

terhaufcrmt  vinum.tcftiieft>fiaxMiMi'f£.tQ.vbi  haulifte vnoporu  ,  optimafideooo  telpiratlc  in 

«lultatctiajnalist  Afix  flc  £uropx  gentct  multi-  faauncndo  (qtio  xcfycsujimmrtfiBMUSttij.f- 

bibat  Ac  meu>b:bascommemotat  j  licut  Bc  apud  fpi»llcrlagtrium  tubcturnihilad  eltdeodum-ia 

flMtim.  i.dt  Upb.  Laco  axtcftauit  quod  Pcifat,  oauuncntolooumcx  vino  reliqatllc  ,  diligcoti 

Seyihx.Thracca.Celtx,  Carihjgioeotca  Sc  Hi-  fciroaducifuibibcadifallacias  Quodpoftrcmu 

fpani  potationibot  indullctint.  Jitdc  Afiicaaii,  idco cautumfuifTe  ptobabile  eft  ,  vx  ne  fabeo 

quam  huic  vino  dediufuerint .  videre  Itcct  cx  prxtcxtu pocalaoon  plcnccduccreauit,quoda« 

Auiudtntffl.**.  tm  f.tyjirmon.  itt.  dtttmftr.  ]jas  folcooeerat  prilcn  ,  aliquid  relioUu  paui. 


«mum  cbiicutit  ita  pci  vnifctium  muaaum  meotoiliidcieAuxtaiUadHoiaui. 
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Ahfum  rtfxrtf  r**'r*  dtvnitr.  rnfifnUT  l.Q.C.aJSCVtH.l  tf  ir.f.D.tfif.  Siferu» 

SeruBtMietmmu  iH  lui&mtT*  coinpiomittat,  fi  lotercedac  ,  nec  de  pcculio  i« 

TiHgttfMuimtntum jh  trbg.  domioum  a  -\ i  n  datun  quia  M  ic&e  Cui.S  tbf.tr 

Idque  diccbacur  coctabu.n  faccre,  dc  quo  plura  oaruiatcm  obligationcrn.qux  fubcile  vidcbatur,, 

J  jhflimusCafaubon  ad  Arti.lib.ic.  illiscafibus  Sabioianioon  agnoucrunt.  Iam  vt 

LlT.     B.  hxcad  pupillumaccommodcmus,  ciut  qU'di£i 

Hicagiturde  obligationepupitli.  Vbi  i.ioeo  confcofusfragilis  ficiofirmuscft.attacnen  ft  prx- 

«ffendere  videtur.quod  cum  pupillum  locuplc-  (ctttmpropiuspubertatifit ,  itaromparatus.rt 

tiorcro  faftum  cx  edicto  Pii  cmilitct  obligari  cx  eooaturalit  obligario  ,  quxeius  adxcjuattti 

conccdar.Scquxftioprocul  dubio  fecundumil-  efFcdtuscft ,  poilit  cnafci.  VcrumquoJ  raaorc 

ludtus  quod  cemporc  iilius  Imp.  fic  poli  obsi-  pupilli  ©bligatio  iftaiufifmatacftadcmtis  cftc- 

tJuit.ttac^aodaiit:ipfctamen  Trcut.  Itatim  hoc  clibus,  quialias  naturalem  obligationemcoa- 

cafu  pupilium  tantum  obligati  naturalicet  affit-  fequantur ,  fit,  vt  prooon  obligatopupillusha- 

aTUt.oijTr.adratiooemnatUfxficoiigioisiftius  bcatur:  hocrefpectu  naturadcbcicnegacur  i*L 

obligatioui»  tcfpexit,  qux  ctiam  natutalisdi-  M,\.d*c*ndtcl.ind*b&inl.sf.d*hlii. &*/>.y,ixc* 

citoi  in l.i.in frin.d- nnt.  tnt-  vtproinde  aclioilla  pcrrinet,  vt  fipupillusmuiuam  pc.uoiam  roale 

ex  cdicto  Pn  magis  datiua  quam  natiua  eflc  vi-  confumfetit  Telpctdiderit.Dec  compenfaodi  nec 

deatut.  Oerc  ipfa  quod  mulcimulta  dncrunt,  folucumrcrincndiiuscredior  habcac.-qaodaliai 

paucis  |»ta  ftatuimus.  Dd.  diftinftionem  cfTe  fi  cfFe&um  bcnc  colloc-ai*  pecunix  rcfpcxifleC 

mancamtquouiam lofaas plsoeab hac  quxftio*  ICtus.falfo  ita  rcfpnndiflet.Hoc  autcro  cumfo- 

nc  rcmoueodusclt:itidemdiftioctioncm  Cuja-  tiuspupillifauorciticonftitutumrtt.evenit  vt  &. 

.ciioucm  [cqu»QiuiVult.i.diJc.fck<*l.i6.G*tdd.een-  dctettio  agccur.cui  iutacoolultum  oon  volunc 

.ir.fttp.tond. \t.c.7- num.xj?.  Etcnim  pupillom  hactcous quafi  pro  obtigaro  pupillus  habeatnr. 

locuplctiorem  factom  lc  ex  dolofuo  obligari  *t  v.c.acceflbriaobligatio»quxfineprincipalia- 

■verum  eft  l.\.%.nn  in fup  depoj.l.i.  ett  fidtiuffnrg  t.  liquaefTc  oon  porcft  >  fuftincaturadeoquc  qut 

lu.dt  R  l  Scd  eriam  extta  hos  cafus  naturaliret  propupillofineturoris  auctotirate  v.c  promit» 

obligattcriam.Terumeft.pei/.i  d.nount. (htca\m  tentc,ndeiubcc,conftituir,oovac  cfricacitet  ad- 

tatiooc  cffcctus  obiigatio  nillla  dicttuc i*  ftriogatar  :  qooniatnetiam  oacutalis  obligatio 

AfMib.med.toS.tUii.')l.ii.ndL.Fak.l.i$.i.i.oitMHd*  hasacccflioncsadmittit.  Hxcprorarioneinfti- 

~ei.es  Ut.cu .vbi  5c  violenta  Cujemeadatio  ,  licet  tatinoftrifjciscKtetaapudC«M«c.P«&.C<»^0«- 

.eatnpiobet VultSc  duia  Gccdd.rcfpooGo.inrcl-  ntli  Sc  ahos  videaotut. 

Jigitobligationem  non  quxcft,  fed  quxpupillo  Lit.  C. 

locupletiori  iacto  naturatis  cflc  potuiflet.  Ncc  JDcmioori  in  fpecie  dictocaratorembabeate* 

tneliusidem  rcfpondet  ad  /.# xj.de  K.O.  quod  ibi  coocroTctuaeftnoo  minor-Dd.  vulgo  obligari 

■ftipulatio  altcn  obliganoni  accefferit  :  etenim  <\ai\\tci  acgiot  ferL}  C.de  rtfiitut.in  int.  aiqxii 

ibidcobWgarioueexMipttlatuqoXfitur,  fic  con-  duplcxcitrcfponfio.  Prima  Vulteii ,  quampto- 

trapupillum  oullam  eUe  peritioncm  ,  fideiuflb-  bacTtcut  Cuiobft.t.quodcx  ca  fctc  cflicetctac 

tem  tamen  obligan  adfirmaiur.  Atioium  diftin-  mioarem  cum  curacore  conrrahcBtcm  non  re- 

.ttiooes  jndigoxfunrrefutanone  Tclutinter ius  ftitui.a.quia  pofttoTootantamcafufrigida  eric 

■aturx  9t  gcnnam  ,  obligari  aatutalitet  fic  iure  iu  illoteitu  &  loquacitas  &  tautalogia ,  contta 

oarutx  i  quam  tamen  piotut  A.  F*t.  «i/.iS.  *"*  morem Irupp.refcribeotium.  quotfum  cnim illa 

fMB  tyS.rewiirJ.f.vbiineatanquaminvcntofuo  lciuoa repctitio.de miootc  fioccurarote  confti- 

fallogloriatnr.  Nimirumfxpc  dc  obligationi-  tuco,cuinilatim  dc  modo  noofcruaodi  cootra- 

bus,  aonqaateousianatarafuafehabeot»  led  ctumrefponderepotuifl'eet& debuilfcDt j.duta 

quateousaiurctiuili  v  peoes  quocLciasteieft  cftcxplicatto  vocis,viro  pto  iGiTvajocquc  t- 

potclias,tant  cooformatx.difputatut ;  ica  vtob-  oiuslocidc  eiustamendubij ,  vfutpatio  tcmero 

ligatio  qux  rcuera  fubelt  ,  tefpccta  ctTectuum  iaexempIumtrahidebet:LegoapudPr'/./i».iS. 

jurc  ciuilici  ademto  um  ,  6c  quia  iusciuileeam  conianftioncs  , v*re,  nuttm,  famipiocomple- 

infitmauit,fubcflcncgetur.  Mulier  intetccdco-  tiuisaliqaando  fic  coofirmatiuis  ,  fcdprocao- 

o*onaturalitcrobligatur,&tameafolMturnfepe-  fahbus  fatni.oonrepetio.  4.obftatTcl  maximc 

%nL  ttoMttnd.  »nd  quia  S^tum  obligacicncm  eumjparatio  prodigiiquae  adraifla  ciplicatioac 

2  Vttlu 
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Yulc.plaoenihil  concludercl:  Sc  veroprxfup-  ftracio.  t< quod  vciqoeiure  veteri  cum  ci  L.Lx- 

pofuominoicmtanturn teftttuttonc  luuan*  co-  totia oon nifi propter  lafciuiamaut  dcmcociam 

paratio  oulla  &  proportto  effct ,  quod  cootra-  cuiatores  dar e*tur,tcftc  Capittline  tnMart.Ant*. 

ctusiure  vajtdusooofemper,  fcd  caufidcmum  coufcquuur  pcrfonam  mtnorum  ezfe  habilem 

cogoita.oecadeo  faeilc  tefcioditur.  Et  compa-  fuiffc:oeque  coquoJ  Imp.Marcus  conftituitve 

ratiofctl  ioeocft  ,  quodipfadationc  curatotis  omnes  adulti  curatorcs  accipcrcnc  ,  vclcnbiC 

incelligicut  minoti  non  quidcm.vt  ptodigo,  in-  Capicoliuusd.loc.  ea  lohabilis  facla  videri  dc- 

cecdicta.  fcdtamcn  au^  n.pta  admioifttarto.Ac-  bec;& ramcn  rctorqueri  hxe  ratio  poflit  quod 

quicioq  jit ,  Vult.Im^p.  de  vnocafu  coufulti.  d.faodtioae  omnium  miootu  condHo.quod  iui 

inepcedcdttobusrcfpon  Jiifenc.  Verum  non  e(l  admiuiftrandt  &  (e  obligaodi ,  ad  inftarcorum, 

nouum  vtlmpp.fupple-tot  dcfcc"tum  coofuleo-  quianreaaut  latciutaut  dcmeutcs  crant  ,  fuiflc 

tium,  &  diltiogucJoicfpoodeant  plcnius,i/f  i*  redacTa  videatur.t.facit  proCuiac. l.ettigan  +j, 

l.6.C.4eimpub.jui><i.l.j.  G.Jehtnd.  mjl.  &aliis  dt  O. <£»*c7.qui locus  dtfhculcer  potcft  dc  mino- 

fcntcoiiis.A^ctarcIpooftoclt  Cuiacij,  dcobli-  r* curatorcm  oon  habentc  explicaii  :  vcl  qma 

gatione  fttnul  &  alienatiooe  coniun&iai  dr'l.L  fimplicitcr  loquitur.vel  quia  tn  dubio  Sc  rcgu- 

3  jccipicudam.Ec  fare  probabilccft  Impp.  noo  latiter adulti  babcntcutatores /.i.«/r.  dtmimr. 

dc  nuio  TtnJutons  concracTu,  fedmagis  de  vclquiatbi  ftmpltcitet  agitur  depetfonis  .  qux, 

co  pet  tradit:onrm  coolummaco  fuiife  conful-  tatiooe  poteltatis  xtatis  vel  libcrtati J  obhgin- 

totcoq«efcil.comn-.oVtefcrturprodigi& mi-  cur  :  vel  deoique  quia  pupillus  quam  qualtrate 

noris  comparatto  ,  qui patitctio  alicoaodisrc-  cucoris  ftmplicitcr  opponitur minori  /factt.vt- 

busnihiipoirunt.  Vctum  ola/tat  &  hic»t  quod  tim.$.i.dtV.OMihindi£U.4i. icxbi,  futpttifta- 

cum  vcrba.r**»  vem*idtjit.ttntra8umfttifli,\n<xt-  f«,fpectali  feofu  ezpliccs  de  eo,  qui  ncc  in  pote- 

dumeofdem  terminos  ommno  untaccipienda,  ftate  cftadmimftratotia:  quodaliasftuilraad- 

ez Cui  ezphc  ittooc  cfficictur.quod  mioor  cu-  iefta  ciTcnt,cum  omnis  patcifa.lui  fit iutis:quo- 

tatoremnon  haScns  ,  rcsluas  ipfo  iure  firmiter  xtioAoitiicCniat.tnTanlt  addtd.L^.  illa  vcrba 

alienarcpoTtc.cootra  tt.C  itprtd.m-.n  nifidiftt.  ezplicat;&  itaquoquein/.i.$.t.  dtpelititat.nt- 

j.adrcsmobilcsreftringcodam  qnis  putct.quo-  bz,fuiiurii,  accipicnda  videntut.  Deniqnepro 

modoeam  aceipiuot  Dd.relati  a  TtcWm. ^.centr.  Cuiacio facit  vcl  cnazimc  L 10.  i.  dt  P.O.  10  qu» 

i.  II.  qund  obligationis  ciuilis  cftcctus  cfcia  omaioomalc& contortc  ,  Tcrbam/««,ad  ctc- 

produccodaactiooc, qua.fi  mtuor  tctftccoouc-  dicotcsrcfcrtur:malceacum  Dd.  vulgodcmi- 

ttitttl .  cnamrccle  ezigi  &  poirorcftcetiama-  noribus  son  habcotibus  cutatotem  accipitur» 

lienatc  porcrit.-ocqueTcra  cootrahrnresnudam  velideoquod,iaztai./.i.§  v/r*/«o»«JW.tegulai« 

obligat.oncm  fed  factum  &  dationcm  refpici-  &  ordicatiamclt, vt miootibus  dcntutcurato- 

unt:qux,fi  aminoreprofe&aipfoiure  oullacft,;  les.Rcctitncum  locsm  explicat  Rebert.t.  antm- 

Tizipfo  iurccieilifubfiftit  alienatio.Ezquo  fa-  ii.Nimtrumcumftipalarioplcrumqiic  actui  tt 
cilciHaquam  certiffimom  priocipiu  ions  Vulr,  obiigationi  reclecoaftttotxacccdat,quam  phi- 
appellat,ratto,qaodobItgatio  ipfacum  re  oihil  timis  cafibasfictipoteft  .  vt  mtooiciua  tlium 
kabcat cometcij.diluitor.  Et  vero eoipfoquod  iocommoJum  aur  periculum  fuum  ftipulanti 
curacor  minoti  datui.tacite  quafi  omncsmooiti  promittai.-Cxterurti  vt  mioer  ics  itlasipUs  qux- 
videutur,  vtcutatotisconfeofu cum  mmoica-  fub  admioiftrarionc  fuot  curarous  ,  pt*ciptt« 
gast  i  &abasafliduisimplorationibasia  iotc-     tesimrr  obilcs ,  dcducatio  obhgatioocm,&  1u- 

frurefcirutionis,  tribunal  prxtons  pctfooarec.  pernscouttahat,  oul.omodoci  petmiflum  vi- 
ed  contra  Dd.pio  Cuiaciobxc  faciuot  i.quod  dcrn  udcoque hoc  cafu  ipfo  inre  obligarioocai 
ex  f.t.ldteurat.miaotct inuitiaccipiuc  carato-  quoque  oullam  eflc  cfi  Dd  vulgo  dcfcodcmus. 
res.quatdiuerfitasa  pupillif  >  eotum  perfonam  Hinftttr0mmtrfintanth.turattrit.)t.iQiaicli(- 
pcrfe  habitemadageodum  &  coatrabeaduefle»  fiati  boc  mris eft,quio  nulla ratiodubicaodi ,  Sc 
fatisarguit:ntfi  dicas ,  dationc  curatorishabili-  onllushic  diflcotics:adco  qu:dcm  vtaoodubi- 
tatcm  illamtol!i:aut,iorf/.J  i.prxcifam  faltcm  tcmidem  flatocrciorcbusqux  feruaodo  fcrua- 
exdudi  Si  omntmodamneceflttatem:  altquam     ti  non  poffuot  Vcium  autorcsallegati  loq  iun- 

eoim  fatisatguit/.  i        j  .dtmmcr.  vbi  rarodc-  tur  de  micore  corarotcm  boobabcnfe:qui  cl.m 

occcislmpp-mi  iotibosdicituipermuciadmiai-  c^uidciodilliaftcicsioobilcs>hodictto»aifi  lc- 
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Tioris  mometjti  porertc  alienare  per/  21.  C.dt 
Admin tut  Ncquecntmplushiciurishabcicpo- 
ccrirmiiior  quam  curator. 

Nt mutdtm  thvttlitmtipupiBi. )Dicere  debtbat, 
evraoru. Resira(ehabcc,vc  vtilicas  miooriscffi- 
ceie  Douportit.vralieoatio .  quippedefiaiente 
foicnnicateipfo  iure  valeact  arramenid  verum 
ett.fi  vnltras  cvidcns  indcarccflcnt  raioori,  tc 
contra<ftumfetnariciusioterGcpars  alicra  coo- 
craeam  venirc  non  poflic ,  <Sc  mioori  permiiTam 
hc  illam  folemoitacero  lovice  alterofupplere: 
quodbeoe  obfeiuajirSfmoar.  titaminJ^iH.  17. 
^MfM.ijo.vbi  ait,baacquxftioaeme(Te  elufotia. 
£t  ltaconftatiudiciumipfoiutc  oullumfauorc 
rrnaoris  fultiucri/.M-C. ^r«*r</. 

Lit.D. 

Fiutl-M  bent'  *  mitgijlrmtu  inttrdiBum  tft.)  Ergo 
0?u*cft  dccicto.v  t  qui*  prodtgus  habeJtur./ar?. 
Ibi  ,  auiii.tnfr  detut.&eur.f.i.l  mtnb.ncnifl 
prrm.fMC.tt/litm.CMjlr &  Dd.tonm  in  1.3  dtV.Q. 
£t  hicequidem  &  tei  iplius  vctuate  cirraiutcr- 
dnftioormprodigusetlcpoccft:  polincc  &  luri- 
diccad  cftedu.vc  oihil  ipfcagere  Sc  ccictihe- 
re.acccu  co  cootcahi  ab  a!ioqurat,oea  potcfts 
quta  j  n  quis  prodig'  ficxftimarur  cz  circuftao- 
tn»,(quodptiocipia  Etbnadoceoc ^iupcrqui- 
bus  magtltracum  cogoofccic  &  pronuatiacc  o- 
poitcc:(ucque  coim  hoc  facetc poccft  Lex ;  dcc 
qotfquam  aifi  prtus  cooftituto  procuracore  pro- 
digui baberi poteft.ficut  etiam  oemo  otfi iocer- 
difto  prxcedeate  curam  fufcipiar,  aut  fufcipere, 
tc  ia  homiaem  fui  iaris  porcftucm  fibi  vfurpa- 
ie  poflir.  Erabutuorurceatrariar  fenteotiar  au- 
tores  l.iJnprin-dteurat.fur.quz  commodiflime 
cxplicarur  cx$.j.i.dt turmt.  vbiatr  I  it  n  quod 
j>  rodigi e*  L  ru.Tab  (an  ex  verbis  an  ex  mcnte 
L.aitbt  vidcbtrous)  fioc  io  «ura  agoatotum.  Et 
vcro  hoctaacum  cftex  L.xti.Tab.  qutsautem 
pradigosfirprimuma  magiftraru  dectaraodum 
&  dccerncndumeft.quorada  poteftace  L.cura 
ad  agnarostraosfcrtur.quodbeac  iafiouat  Hor. 
a.ferm  }. 

HuicinttrdiXeomntadimMt  lut. 
FritPr.&Jld  jMnes  mbtat  tuteU  fr^m^ue:. 

Jdqueluadet  oppofitio.*»//-  x.verjfedhtdit: 
^uod  hodic  ipfi  magtftratus  deor  cutatotes.  V- 
aicumobftar  ,  quodia</./  t.deturj.fur.cand\- 
cirurfioiti  ip(o  iure  >  fiprodigus  faoos  motes 
teccpertc.Refpoadeci folcr  faciiius  quodquead 
/nm  oaroram  rcdire.Scd  replicatut,  aoa  mious 
iataao  Tcifaa  ,  aoqotspcodigus  cflc  deficrit, 


GTIS.  ii/ 

faaofqucreccperirmores,cnm  eriam  ex  fcntcn- 
tuEthicotum  facilias  vicia  concrahaacur.quam 
coottactadcpooatttr*  Dieam.ficut  in  fimilt  ma« 
tctia  compeofatioois  000  excludicar  faclum 
bominisrica  «r/./.i.verbis  ,  /*/»i«r#.(qnaralia» 
multipliccm  fflroeot  fignificacieoem  )  nco  ex- 
cludira&ummagiftratus:fed  hoc  velle  ICcum, 
quod  ficut  Lcx  iubet  ,  v;prod>gus  fitiocura, 
itaquoqoceandem  vclle  .  vtmonbus  muratta 
cura  liberetar.  Brficonfidercs  ioideavcvece 
non  amplius  prodigum.reuera  qaafi  io  idea  a  ca- 
ta  liberatus  videatur.  Erforre  illis  vcrbis  carara 
eam  extraordioariam,  miaorum  curatoppoae- 
rc  voluitlCtus  :  quod  huie  ccrtnsc*  conftan» 
termious.illiteceptataoiras  tnoram  fiaem  im- 
poaat:accedca:e  oimiram  eogoitiooe  tc  dccla- 
rarioaemagtftiacustquodvriqac  cararortsooa 
firdc  monbus  matarii  ludicare  ,  aut  prodige 
mucacos  cos  adfirmanti  fideai  habercadeoqjlue 
atbitrio  quafi  curam  llbi  a  magiftraru  corr.mtf- 
fam  dcfcrcie.  Plane  G  notoria fit  Ac  liquida  mu- 
tattomorurri.potcrit  forcaiTccuraror  cfle  excu- 
fatus:ficutctiam  cxaducrfoadmtfcrim  ,  fiquis 
ita,vtomnibusptodtgushabeatur  ,  reifaasdi- 
fperdat  ,  eumqui  cumcaltctitmaateiotcrdi. 
ctiooicm  contrahar  ,  iotelltgi  eflc.ia  malafide. 
*'g  Lt.pretmft.  coqueageocem  cxcepcione  rt- 
pclh  poflc  quod  firinarur  tx,Utrtttuttrtt  t  t.  $.vt- 
tim.mfr.dt Mdmimjl.tut  V.  de  hac  qaarft.pofta- 
lioslartflimc  Ctedd.d.centr.Jlip.centl.  10. t.f-num* 
>i4  &j'*1<J  Uf  tnnddit  adPert.i.dicurtt. 

ldtmquoddttmpuberibmi jimtuo  }Comparantut 
hi iul.f-§. 7. dertb  rr*4.quod  vrciqucfolus  coo- 
dtttoocm  fuam  mcliorcrr.  facere  poteft.  Scd  cx 
ipfisaTrcur.adductristextibusia/  6-dt  y.O.l.40. 
i/#R.;*r.diverftt5Scolligi  vidctur.  1  quod  com-  ' 
paracur  furiofo  ,  vc  vidctipoflitaecquidcmau- 
torecutatoie promitrcre  pofle.  Verum  potius 
illacomparatiofecundum  quid  accipieoda  eft. 
1.  qund  pro  prodigo  noti  poc<  ft  intetvcntie 
fidcnffor  dtcl. .')('  4  dt  V.Q.  quod  fecus  in  pu- 
ptllo.  /.  xij.ted.tc  tamcahacipfaia  re  puptllas 
tc  prodigus  cooiungaoiuria  Ub.  u.dtjtdtiujftr. 
dequo  dtffictlt  loc  o  igicur  mf  f,  2  dijpuiMi  2  9. 
llludbrevitet  dicimus.eotantum  vidctt  tcfpe- 
xiflcICtLmin  U.dtV.O  <{\ioi  prodigus  8c  fu- 
tiofus  oaturalicer  cum  ooo  obligeocucoihil  ecta 
fic  cui  accedat  fidciuifio.-quocl  pcrcioet  ad  tacio* 
Demium:fcd  m  /  n  dtpJiinf  rcfpici  ipfocn  8c 
nudum fideiubeodi tntum ,  itaapptUatum in- 
tuitu  ptomiflioott.qux  dc  faltolicct  cicta  vllom 
i  *  tSt- 
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«ft^eftum  iatiipre  fcprzcefllr:  quam  coafidera-  hcrtr.quo  1  cenfra  fc  habcr.  Omnimoda  ratto 

tior.cm  lidetuhas.qui  fideiuflot  dickur,  canqua  probaudi  .  vel  imptobandi  paftioaes  muliciua 

tcusprincipaJuconveniri  vidctur  ,  quifibum--  ooaiude  ,  qued  mulierfolacft  vclnoaeft,  fed) 

putaredebct.quodcumfcirer  ptodigum  vcl  fu-  cx  rratuta  ipfiusconuentionis  &  obligatiooisv 

tuoftim.ari  qaid  pro  iis  promiftt^feoiungiruc  au-  tjuoi  iotcrcefiioocm  fapiat  vcl  aoo ,  ddumc  ad* 

ctm  cum  nt  is  indtci  Lt  f.pc  .  i.i^r - a  cintum  te-  eft. 

focotu.qaodcontra  cumctiatnfidciuflorrcgrcf-       6±uod mmith m*eu  dt  iurt  Suxen.  )  Rationcrn 

&mnoohabct:VuIgataexpIicacio,defuriofu5c  curvxotiurc  Sjxoo.  nihil  fioc  coafeofu  matici 

ftfodigo  cx  re  ipU  obligato  ,  ideo  vitiota  eft,  aiienare  pofTit,  haoc  rcddis:  quod  coniugrsillo 

quodhiscafibusrcftehiobliganruretiam  civi-  iurebona  pollidcantptoindiuifo»  Qux  tatiofr 

liter :'.  4'-  d$        A.  adeoque  hic  recre  k.  vcre  booa  efr  fcquetur  t  itidcm  maritum  line  CDnfco- 

istctoenit  fideiuffor.  v.  ectam  de  obligatioae  fuiixcvtis.oihil  polTc  alieoare:  quiaduotumfo- 

jtodigi G*dd.die»niLtQ'C,7  fubfr*  ciorum  tnvicempro  iodivifo  rcs  pofia  Jcntiumr 

THESIS    VI.  idcmiuseftitporcftas.  ». factum fioecoofcafi» 

LtT»    A«*  focii  vntvctforum  booorum  othtl  alicnatc  pof- 

VxcriifMrtum  m*rit»f*amm  '■  Id  eft,  vxor  cum  fe.  Vrrumquc  hoc  curofalfum  fit,  ratio iila  vera» 

r.jiuo  corxrahereporcft  ,  nifi  ncgotium  cadac  clfc aoa  poceft.fed ilta  potius quod omuia boaa> 

infpcciemdonationis  ,  &  eft  altasmmus  com-  vxotia  in  dotcm  dati  videaotur.aut  vtiquc  ma- 

wodapbtafis.vxorispaftummantofaAum.Eft  rituscumiute  vfus  fruftus  lcgitimus  eotum  fir 

&  idempaoloalieoius,  quodeadcm  ratione,  de  ad  niniftracor  Bcfiquacomuniodicirur ,  ea  vel 

paftis  &  coouentionibus,inretcurarorcs  &  mi-  communcm  vfum,veleotcfpicit,  vt  veibicaufa, 

«orcs.&c.intcrmagiftratam  ckfubdicos  trafta-  bona  corrftante  niatriraomoacquifita.vel  arqua- 

cc  potuiflct.  litcrvcl  pro  cerris  perriooibus  comtnunicati 

V*ltr»au*vxorrtnunti*t.  )  Rrount?*tio  hxc  incclligancur  :  &  hocipfum  tamco  ooo  co  mo- 

portionisdebiczcxlegcomainoineidcrrvide-  do.quoaliasinter  focios  boaa  commuoia  funrr 

turinfpecicmdonationi»,eamqucadco  noa  va-  lcd  ad  cum  ttUU  cfFcftum  ,  vt  prarmortuo 

lbiecootraTr.defeadcmuf-.  marito  patsilla  acfc  vxorcm  prophcrano  iute 

Lit.    B.  pertioeat ,  Etfecundumhzcpreprie  loqueodo- 

Extrmof*Shtm*kvxort{luo  f*L*.  )Mulcahie  verumnon  erit  ,  quodait  Treut.  iuic  Saxooi. 

peccat  Ti.i  quodhic  exttarcm  mulradc  iotcr-  boaacooiugum  inuiecm  pto  indiuifo  pofliderir 

cerTtooibasfamiBarumtraftat.a.quod  oppofi-  quia  vxoroccpoflesfionem  ,  ncc  propiieiarc  m 

riobaic.fiuelolafiuecummarito  ,  contiuctin-  ncc  vfuottxuftuA  vlUpartc  ia  boais  mauu  ka- 

fiifficieBtcmcnurocratienem:qttia  adiunftocr-  bcr. 

iamalionoomarito-,  cum  extraoco  conrraheie  Lir.  D*. 

poreft  j.ia  pr.cxcgefis  n*m  *U*t  vttrttun ,  &c.      Dtftrtntm  ttfu*  ptrfon*-  )  Parum  bene  iiare 

«utlacarr.  co  ,  q»in  th  proponitur  conacxio  eft:  couneftuoiut  curo  ptarced.  &  obfcurius  ptopo- 

ideoq,  vidctut  hec  pertiectead  illud  <j>  iath.  fe-  nuotur:  fiquidcmexallrg./*g.iT.Jrf<xn  hoc  I  r^ 

«nitui.oportere in  vtilitaifimulteris  verfu  cflctt  «lleapparcr.  quod  deportatus  retincnsquippe 

ictame  4'falfaefricieiur  fentcntia  :quiaconftac  eaquatiurisgentiam  funt  rcftecontfahcicpof- 

xnulietccxcraneodonare  pofle,  caq;  folo  &  vni-  fit. Addcndura  tamcacrac .  quod cx  ratiOne  lurif- 

ceinrerccffioaiscafudcfcndi.Etcoofequcterne-  adnaimflrarotiotantum  nominenooltheiccr>n- 

ceflum  efti.vt  cootra  quam  ioth-  proponitur,  tiahercpoi1it:qu  apoftquasfitaoon  quidcm  Ha» 

YteiqaeiUecafui ,  fiinutilii*ttm  Cft.vtJ  fivxtr  timoccupatfiicus-  Scdtamco  iaiis  deportato* 

tmm  m*rit»  &c..  accommodotor  ad  poftcriui  morruofuccedic/.ti.f  r.  m*nd*til.dt  nter*t&; 

(«otuaamembium,  quovxot  cummaiito  eon-  & rtltg.t.i.C .d.ircnprefcrtpt.Uodxeboat  picximis. 

traxit..  Etita  *malaerir  intereoi.cafus  oppoli-  cognatisdafcrunturN.  17.^.12. 134  c  •o//.lllud". 

do.quoeiaio  vbimulieralium  fibi  obligat.in  r«  plauecxttarem.quod  iretum  hicmovctconcro- 

tshtatcm  eius  aliquid  verri lotcUigjtur.  Et  rao-  uei(iaiD«c/.;.  txtra  ord. eignit.ia  dcpoitatusa- 

dcm7<malefehabcnt  vciba  in  th.  tumdtmum:  mtttat  liliertatcm  1  ioquamale  fcquitur  Vulrc— 

qoarriahccfficiuntfententiam  ,  qusfi  difficilius  ium,vtnotatumfup.^  i.th.j.lit.E. 
«atncxmaco.quamcum  maiito  rxox.coBtra-       i«f«iw»«ei«a».)liihocobfcuicdicitui:qtio 4 

fec- 
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BE  I 

fetunt  ex  f.n  perfonapicifci  ooo  portir :  fiqui- 
dcm  fcruumnaturalirer  obligari  coaftjt/i  4.  it 
0\& A.Sed  fcilicerTreur.boc  incclligit.  quod 
«um  iurc  ciuili  feruur  pro  motcuo  fic ,  cz  petfo- 
na.dominicontraclutcius  quafi  coofirmeotur, 
<&  ipfe  nthil in  fuam  perfoaam  acquucne  poflit. 
Sed  illud  looge  ocfcari  us ,  quod  in  exegcfi  quafi 
iimicationis  caola  rradic  :  hoc  intclligcodum, 
quoties  pactum  iegicimum  pcopooituc.  vel  ou» 
dum  de  oon  petendo :  quae  fi  cooiungancuc  cum 
eo.quod  in  th.dc  fctuo  ez  iua  pecfona  oon  pacif- 
ccotedicuntur.nccpesneccaput  appatct  :  ncc 
minus qua ratiooc  pacrum  Irgitimum cum  nu- 
docooiungar.diuiaaredirricilecft.cum  ptxfer- 
tirnexceptiodoli  ,  vbi  pactum  Iegiiimum  fa- 
clum  efr,quod  ipfo  iucc  actionem  &  obUgario- 
nem  tollic  /.t  & 6.h  t*  nulia clTe polTu.Scd  tanci 
noneft  Tr.  vt  ia  cius  mente  ioquircodj  proli- 
xius  tlt  laboraadum.  Illud  pofircmis  vcrbis  di 
•ere  velle  videtur  ,  ctiamii  lcruus  in  pctlonam 
fuam  pacrum  coaceperit,iodc  tamen  cxccptio- 
»em  doli  domino adquiti-ex quoapparer , eum 
▼erb:$  illis  tnptrfottufuu  ,  plaoc  0M«»of»fl»f  c(fc 
vfu.Rxoardus  allcgatus-pertioetadremoiiusde 
dtpottato.ad  explicacionc/  t.i.txtrmorA\totnit. 
Lit..  £.. 

Quimritpub.inttrtfl.]  Aliamrcddit  rationem 
lCcusi*»  i.  )  8  .L.i  7  .!<  V  O.quin  1  dco  inrroduclx 
fincobligaaoncs.vc  quilque  adquirat  qaodfua 
inccrclt.  Btezilla  rationcTreut.  (equercrur, 
tum,  oftcndi  iempab.fi  quis alterius agcrct  pro- 
oaratorccr:tum,iacafibus  excepiisategulj  vc- 
niri  contraincertflereipub.cum  cameo  eas  cxcc- 
ptiones  fuaferit  xquitas.  Nec  mala  ctl  ratio 
quam  ez  LTd-  adfert  2«/.ii»/.i.«.  ptrprocur:io.  i. 
niu.pnff.  quod  r.c.ftipulaii  fic  aclus  ciuilis,  qui 
bod  fpbfmac  mfi  in  pci  fona  noftra  ftipuiantium 

J4  dicccut  argum  t.fumtunef,  n.i.O.fr  A.  cum  cl 
ratione  intisobligationearficiunt  ipfas  cootra- 
hcntium  pexfonas:fed  poflcflioDis  ttaditto  fita- 
Cxusoarutalis,  pctqucm  adeooobismioifterio 
alreriuspoflcrtio  quxrarur.  ^c.iot,  t$&fLp#r 
fHmfprf.nob.mctf.  LlT.  F. 

Stfipmttrfilia  vt  htniitmtiftutur.]  Apparerez 
fubieczis.  r;/./«^r«*»t/»f«r«ff#.3cc.(utcIligi  pa- 
fturr»  oudumidc  non  percudo:  jc  tamen  pixccJ. 
de  vxorc.de  dcpotcJto,  geoeraliafunt:Dciode 
etiam  fi  pacifcitut  paret  filio  non  vt  oartedi ,  pa- 
Aurn  filio  prodcflc ad  doli  cxceptioncm.pt obat 
/.ir.f  z.infb.t.  nequeenim  fctcndua»  cft,  quod 
wc%  Fm+.ibti&pst.i.i,r$rprmimAte.i  ytonf.  o*.  p  t  o 


A  C  T  15.  txy 

DoM.legitSoift  prflpter/.f.j.c.^.tW  qux  vul- 
goad  exccptionem  pacti  rcllrtnguur.  Sedquia 
qaod  vntcum  vrgct  Fab.in  erfcltu  nihil  ictcrcft, 
an  pacti.an  doli  cxccptio  profit.  diftioguim  po» 
ciusaa  pacilcatutpater  fupet  obligationc  a  fer 
coottacli.cx  qua  oon  poterat  filius  oifi  vthxres 
conuemti.dc  quof'«/ !7  §.  «.aofuper  obligatio- 
nea  filiocootTaclaiexquapatcrde  peculio,EIi 
usadtioDcdircclapoterac  cooucoiri  iuxta  l.fi 
*juit  *A.'i  fttul.  vi  bic  fcil.  proptcr  voitaicm  ob- 
ligauoois  pactum  patrisaddoli  cxccptioncm  fi- 
lio  profitquem  calum  tuJ.Lif.f.i.b.t.  proponi 
ipfa  feries  traclationisarguir.Hxc  duo  funt.qux-* 
hie  in  Trcut.  dcfidcrari  putcranc-Eft  St  tcrtium>i 
quod  10  hoccafu  ,  quando  pacetfiliovt  h.crtdi 
pacifcitur,  nullaexccptioatcgulaconrinrr]  »K> 
dctut  1  quiahxrcsreprxfcnrat  petfonam  dcfuo— 
cli,&  hicobligatiofiueiusexcipieodi  exiptin» 
defuQifti  pcrtona  ftacum  capit,& iodc  io  filiuuv 
hxtcdem  tranfmiititut  i  illudautem  eflalrerii 
pacifci.ci  cxccptionem  recti ,000  a oobis  traof- 
mill  im  id^uiti.Vciquc  ip(c  Trcut.iraiim  hoc  ia> 
gcnerc  obtiucrc  fcribir.vt  vniex  fururis  hxredi- 
bus  contuli  po*fir,  Sc  vct  idco  male^  in  th-  hoc* 
tanqujmin  patrc  Sc  riliofpccialc  propoo  r. 

ln  iftfp.  cjhm f*3if<tnt.  ]  1  n  t  r  1  c j  u  h  cc .  Sc  ob  tc  r- 
tustn  ipcciem  pugnaatcstn  voluta  ttactacio  cffe 
an  &  qujteous vni  cx  hxredtbus  contuli  poflit. 
Diftingucndum  eft  primo.an  agatur  de  obliga- 
rionevnicz  hxrcdibus acquircoda,  an  libera- 
tiooe  tc  ezceprionc.  In  pnori  inembro  fubdi^- 
(linguitut intet  obligmoocs  danJieV  fa.icndi' 
cx  l.tontinuut  1 j7 .\.vit  dtV .O  Illa  oon  potcft 
ni hxre  ium  in fulidum  acqmrctum  quiaL  zn.. 
Tab.ipfoiure  obligarionem  ptopmtbus  diui-1 
dit  :  quiai cum  vnusez hxtedibusnon nifi pro' 
partc  lua  dcfunctum  rcprxfcotet ,  vltra  cam  pro> 
extraneohabetur.quxetiamnotaui.  CMftrt* 
Zmfiut.in l.'Mtut  \  i-h  t.  Aliud  e(t  in  obligationib.. 
facicndi,noaquod,vt  Zadusputat,  vnt  tantum> 
factum  illud  vtile clfc  poflit.fcd  potius ,  quia  oi- 
hilbtcflrcootfa  L.zti;  Tab.  qux  obligationcr. 
fa*icndi,vtpoteindiuiduas,non  diuidit.fed  illar 
io  fioguios  hxredes  iofolfdum  dcfcendunt/  i.. 
f.*./.+.5  i4/.7*i  inpr.it  r.O.  Quod  ad  altcr um« 
membtum  attmctvni  hxredum  cxccptioac* 
quiri  porclt,/  13.ht.la  quo  uihil  fit  cootraL.xciif 
Tab.oblig.uioncnihileminusiohxrcrvcslingu>- 
ios  diuifa.vt  tameo  ille  qui  padocompfeheofut- 
ezccptionedcfeodatur  Cuiobijcitur.  Ltumtut: 
lf  >fj  **'»0,'  ad  quarn  male  rclpondcnt  Atcurf.. 
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,It  DISPUTATIQ  VI. 

&  vutgoDd  qaolibiagarardeobtigaodojquo-  mitrac  aJeoqtt?  femper  pryfumpro  metu  roa- 

h  i  n           x.exceptioncni  padti  raciri  ixteris  umttonis  huutfmodi  initx  iotelligant  ur,  ncquc 

cohxrcdib-  profuturam  negatur-quodanimad-  veroex  iurc  geotium  puro  quxvis  ia  hoftem 

uertn  ZmJ.iui  /.jt.  Sedaliud  quod  rcfpoodeat  visiuftaeft;maxime  fibcllumiotcr  Chnftianof 

eonhabct,ncq;expeditDodumdiftinctioquam  vtrimquegeftum  propooas.Qaod  adducesbcl- 

puft  CuiacatrerchicTr.inrereaquxfacti&  iu-  li  attioct.fuot  illi  velnibil  oifi  oclH  durci.&  noa 

fi$(uot:tumquiaetiam»W./c<.  cxccprio  padti  nififuperijsquxipfam  belli  admioiftratiooeot 

oegatut:tum quia  longc  diucrfa  ftgoificatiooe  coocerouor,paci(cipoflantvel fimulreip.ptia- 

pa&afa&ielTc  &obligatioocsfacicodidicuDrut  cipcsr&hiqaoqucfi  noo  Gntabfoluti,  fcdLL. 

Ideoqua  ^<.G«i *■//.? j.idcoio  fpccie/ tV  non  fundamcntalibus  obftriogantur,  fineconfcnfa 

diriexceptioBem  pactiait.  nooquoquedefun-  proccrumaut  ftatuum  pacifceodo  diciooesaac 

Itus  hxredibus  cxtetis  pacilci  non  potuetit.ied  lmperium  dimi bucic  non  poflunt.  Ex  quo  con- 

quta  illavoluntastontrahcotium,  cxquapafta  trafeoteoriam  Tr.  excufari  potcft  Fraocifcus  I. 

axftimeotur.Donfuetit,  nequeappareat,  quod  RexGatlix,  quod non patucrit  condicionibut. 

defun-ft  jstantumTitiumoncraic,  cxrerispro-  Ar.iaquies.in  carcere  fciiltcre  dcbebat.'At  vcto 

ipiccrevolucrit.-idqoeefle  vidciur,  q'iodm  fc-  Sc  hocforrafsisfapirioiquiratcm,  migoosprin- 

cunda  rcfpofionc  dioinat  Accurfius  promittcn-  cipcs  perpetuo  carceri  mancipate.  6c  huiufmodi 

cem  putaiVe  ,  Titium  folum  fibi  futut  um  hxte-  cxrotris  ptomifsiombus.  impcrtj  fioes  ptopaga- 

rlcm.Sed  lncquoaui  obltat  vcil.  vlt.  frqHsmvis  te.  Ecjuidcm  Romaoi  h  nufmodi  occafioncs  a- 

anutntjftvidiMtHr,  Scc.   m(i  eum  ita  cxpliccs:  videatnpuituor  s  fcd  cos  imitatihic  fonalsif 

quamuis  videarur  ex  vctbis  colligi  poflc  pa-  oon  fas.Chnlt  aois  prxfcrtim  pnocipibus.Siae 

<ftura.attameo  ex  «oluotate contraht-ntium  ali-  Fraacifcus  Rcx  filios  obfidcs  dcdit,  cofq;  poftea 

Mdftarucndumeflc.  Forraffis  ctiam  d:ci  polsit,  immeolo  autipoodcre  redcmit.  v.  «Icganrifsi- 

quooiam  huiufmodi  padttombusaliquo  n  oio  masLaomj.Ducis  dc  Alba  8t  alioru  otatioocs.fc 

afteadi  vidctJt L.xu.Tab. ftuclcacceprum  cf-  iudicia,  ficpcrae^  tio  ifto  dmuttcndi  Rcgis 

fe.vtconluli  pofsitrai  hxrcdum.videlicer  ccr-  Francifci  in  confil  oHilp^noapudGuicciard  i  v. 

to  8c  nominatimdclignalo.noB-ure^nioccrto,  ltimftrdHtUts.]\\\ fcilicet  funt,quifide  ruptl 

lcquiaa  omnino fututus cflcr.tcmporc pa&.o-  cootta turamenti leligioncm,  hoftiliaoimoin- 

nts.ignorabatut.            Lit.  G.  iultaarmaconrra  rcmpobt.  tulerunt:quibusa- 

Excifttaditanuu nh  iiUrtguls]T c\<ut  i\\c£.tx  dcocumnon  boftes,  fcd  quioufuiscrmm  latro- 

h.t  D.  (ctcoimi.tx.  C.tod.     l. 40.  C  dttrMnjM%.  oibus  fiot  detctiorcs  ,  quod  iDiuftomctu  illaco 

fubilad  remfaciuot)oftcndunr.  dcv-afStoin  Ipc-  exrotlcrunt,  itcrumcflccxtotqueodum  ,  oon 

ciedic^oagercTr.Cxtexoquiomulti  fuorcafus  obftaote  fidedata,oon  abfurdc  fortafsit  dcfen- 

quious  ic  cx  rattooe  imii  St  ex  xquitate  altcri  dcror.-cxtcrum  fi  pxnircnria  actafub  imperium 

pct  alrerumquxtitur  actio  /.*.*.  ftn.it  rthtrti.  redeaor.impunirarcm  ptomiflam  ,  quarenusci- 

l.%.C.*dtx»ib.l.As.}«lmmtrtml,i.C.Jedo**t.q»A  tta pciiculum Rnpubl.  ficripofcir,  fcruandam 

juk  modol+s-S  *  -d-V.Q  t  t}  Jfig*:Mfl.\un&»l.j.  cfle facilc admirremus. 

0.t.iedJJlr*8  fi%»- dec\aibu*  i»f.f  i  dtjp  17.  tb.t.  rMBj/«£a.loihilhucfaeit  j.J  i.dicMf.miu,  Bt 

THESIS    Vll.  jntereftanquxrasdefidc  promiflaabbisaqui- 

L  i  t.    A.  busrransfugcrur,ideft  impuottatc:ao  ab  his,  ad 

&utin**mtr*Junt  b*flti  ^Daclores  Vutgo  di-  quos  transfugeruor,&  incidmo  quxltionem.an 

^tmguunt  iuret  padtaioita  a  ducibus  bclli  ,  lc  ptoditori  fidcs  fitferuanda. 

»nuaris.5edre&cTr.ctiambxc<obligatofiacfle  Htrititi)  Commifccntur  hic  qaxftiooesdc 

nfiirmat  quiaexquoiuftum  bellum  lufta  capr>  fidc  publica  &  pruiaratquxptoculdubioio  con- 

«itas,iultaeriam*rirp3Ctio  ,  tecreque  muti  o  ucotiooibui  (etuanda  eft  Jixrericis ,  quoniam 

dabitur&accipiccutfides  ,  quod  Romaoi  vel  quoadbas,vt  hxrerici  noo  confidcraorur. Cx- 

anaxime  cooltaotct  lciuatunt.  Attameo%on.Ria  tctum  icucta  hxc  quxftm  eadem  eft  ,  cumca 

,omoirrrrbaiulmodipaciacxrariooe  iurifgcoti-  qux  traaatur  d1Jp.frttctd.th-9.iu  V.  ao  filuuf 

aim  velcivitis  valida  cflcabfutdum  vidcn  pof-  conduAus  rco  crimiois  alicuius  concellus  fii 

i  -,  quod  hoftis a  captiuo  oilnl  oon  catc  rqucat,  obferuandus. £t haber  cnmen  hxrclcos  hoc  fio- 

captiouslpc  <c  araorc  libcrtatif  ,oihii  co  pto-  gnia:c,«juod  &  deiudice  lcgittmo  cims,  &  ipfiut 
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ciiminisqualirarccontrovcttitur.Erprxfjppo-       VnieprinceptexpnSo.  ]  Non  fatis  bona  ifljtso 

ixto  verohxrcfcoscrimiae  ,  coauictum  dimit-  cfhquraaliudeft  pnncipem  pacifct,aliud  pacnci 

tcre  Gb -qujmfuerit  pericutolum.iacUcurque  de  republtca:cum  ipfe  ftatim  Tccur.  coatiaccO* 

vulgo  hxc  pootificiotura  (eatencia  ,  hxcc.icis  pnoa  >um  fubijciar  ,  quos  vnqucd:  icpublica 

fidcmfcruaodamnonelfc,  quam ijs  ctiimboc  fieri oeccllum noncft. 

loc-ottibuitTreut.  Et  id  quidcm  veteres,  qui       Ettnmcumboftibutntdum eum fubdttii  ]Agitur 

fcaphim  jppcHaucruncfcapbjm,  ita  fimpltctter  fc.bic  dc  paclis  publicis.lliper  pacc  autbJlo  m- 

ftjtuctuctt ,  quoiumaltquos  citat  DaoielPlan-  itis;i»  quibus  tcrrainis,  concraquam  Tr.putat, 

ciusioelcnchofuoadvetfus  Iefuitam  Ancvvct-  hoftcs  videatur  magts  cffcpcrfonxliabilts.cum 

piauum:(cd  Modemi  fubtiliores,& ex  hislefui-  quibus  pacifcatuiptioccps.quam fubdtti.quibus 

tx  xqmuocatioaum  Doctotes ,  fcribete  non  ve-  moveodi  arma  ta  principcm,adcoquc  LL-pacts 

icotuf.quodhxreticis  fetuandam  fidcm  voani-  diccndi  aur  prxfcnbeodi  ooocft;quos  adeo  & 

mi  voec  &  confeula doceat  Bcclsfia  Catholica;  ioiufta  &  damnanda  violeutia  cxtotqu<-aox 

quadetcliteMutiousBecaous  iudilp-  Theo  princtpi.bic  illts  obftringi  nou  videtui.  PoiTuac 

k-gira  Mog  incix  habica  ,  Sc  duo  lcfuitx  altei  cameo  ctiam armafubditorum  io  prtncipem  iu- 

A;irv "erpiaousRorKicus Schrvcrtius, atter  VI-  fta  eiTciqito  cjfu  (cncenttx  Tr.erit locus. 
tratcdtinusHeribertus  Rosvvcu  fpccialtbus  tia-       Gjuod tont raciui.]V alguam  Dd.axioma  ?ft,  io 

inbasedicis.  Scd  illi  fciticet  vccbi»  hoc  qai»  concrahcndo  priacipem  vri  huc  priuat  j*um:  j- 

dcm  aftirmant  rcipla  defttuunt  :  dum  ncmini  deoquea Tr.uoo d.lt.DJ.nec laftn.inl.jC. di.l. 

piincipum ,  tusfj'ut  conduotusconcedcnJierTe  free I  mpcf  lcddc  plenitudiae  potcftaf.s  dilpu- 

ftatuuut.&c  pancipesfidcdatanon  cbftuug«au-  ta: ,  citcaq  wam  licec  modum  cxcedunt  DJ.  vc 

tumiar.iuxta  dccictum  concihj  Coaftaottcntis  pa:crcx  Ij|.  J.loco.attamcn  cxrta  oidiacmran- 

fcfl.i.j.dum  qutcquidia  prxiudtcium  pontiticix  tum  capriocipem  vtidcbac  tpfi  ltatuuor:&fjne 

lcltgionts  vergit ,  nullum  Sc  tnujlidum  clfcdi-  ncn  vtc;ur,uiu  vbi  ratio  ipltus  teipub.  4c  tla  us 

ctttant  i  8c  hxreticostyrannis  Sc  pcrduellibus  cxpolcir. 

compiran::quxfufius  pcxfcquuotar  D.»o  Piau-        tx  prsdecejf.ru  etiem.]  Intercft  aapactatnfic 

ceur.in  Jiift  fjoelcncho,  Sc  author  dcfculioois  dcrcpiopna  «Jc  iu  q  uli  prma.a,  anadrcmpubl. 

tcrctx  foedci  trorurn  conrra  Bccanum.  pcrtiueiitc;f>hictuifusaa  fu  ptioceps  abfotu- 

Lairtnts.]  Vidcri  poili:  cum  lattose  iusj;ent.  tus.au  LLtcneatut ;  6c  potioan  impenum  ca- 

commuoenonciTc  ;  qumille  humaoi  qujli  ge-  pcifac  caoquamiurc  hxtcduario.  aotJnqnami 

«etis  hoftis, obGdcodovias  lusgent.'  accogiu-  populo.  Equidcm  regna uon ftcut fuodiauc  x- 

tioarm  quam  intct  homioei  natuta  coolt;cuic  /.  dcs  craosfcruotur ;  fcd  tj  q  ioquc  piioctpcs,qui 

}  ti.tnjin  cr  iwr.  v;olat'&  pcrfringit  .-  qucmcum  fuccciTione  iminnaebrioeot ,  qualitacira  qua- 

caiuisimpuneoccidcrc  liceat l.i      j      7     •  >  dara  clectiooe  populi.iotno  itaicgno  conftitu- 

liceat  vnitHi<f,  raulto  mia  is  icrujnJafidcsenc.S-  to.impciiacapclcete  vidcocut.  Dcniqucan  tan- 

desfc.pcrfceluscxtotta  mecuquedacamorcisrvt  quam  admtniftiatoi  teipub.  huius  vtilicatciJ 

hic  toeptuso  fit  quod  Ticut.  ait.fidcm  auc  ler-  exigeote,  pactfcatut  pnnccpsaofecus.  Veruai 

nandam,  autoootemcrc  d]odameifc:ncquc  e-  hxc  pteoius  craclaada  politicis  relioquimus. 

oimloquimurdecaficquoforte  pcinccps  tarro-  Plancei  conveotiooe  prxJuciToiis.  lucidfo- 

ni  promific  impooiraccm.  Rciftc  itaquc  ftatuc-  temiolmpciiorcoerittadit  Bodtn.t  ie  Repnbl x. 

toi  larroniooaelTefctujndamfi  lem,  (cdquala*  7.1»  fin.Gregor .Toltf.-j .  de  titpub  r.10.  R <Und.  * 

U«ui  -ix  quo  rcfpoodcrur  ad  !.)idtpfitt ,  vbi  VnR.vtd.i.tonfn.nn.iyAmJ.tonJ.i.num-f.&fnjq-  \ 

ptopooirur  latiofpolij  latrocioioquequxdta  vbiairrcrac  le«Iata«i  &omniuo  obliganluc-  ; 

pencs  alium  dcpofuiiTc.  Non  tcde  igtcor  Tr.  o-  ccllorem,  modo  paftio  oon  tcodac  io  magnam 

pinioncm  emum.qui  de  latiooc  Sc  hoftc  diifea-  diminoitoac  iutildidtioais  Sc  tmperij:  &  U  cou- 

liuntiuri  □atutali.divino.gcuctum.ac  ciuiti  con-  ventioiafchabcatiuftitiam  Sc  xqututcSfc  cod- 

Itatianeite  pconunrutrquxafieitio  ocquc  ad  ccfliofiatpei modilconitaclus,  ncc dc  plcnitu- 

boftem  rclata.vcra cffe vtdctot.  dme  potcltans eam  rcuocati  pufic  ctaduot  Cyn. 

Lit.    B.  inUignnvoxC.diegrb.BttU.ihd.infin.Cafir-ibtel 

t>trt MNfVjs.]Hoc  ad  ttactatum  petfooarum  nu.9.Re{ent*t.dtfende-yt»ntli$  nM.i  dc  qua  tcflt 

■onpettiuct,5«d«ii,/A.i.to.jl.f>  J3.  opptmcepscxtoueuoBC  (uataoqua  pnuat'ob- 

Digitized  by  Google 


Im  OISPUTATfd  VI. 

ltt» <~t  jr,romminiT;r  tncViflt  D  ind  l dign*  vov.     valdc  bonoratu.quia  a  (cruisrTaiciiu.S:1n  ope^ 
C.dtltgieZtf.adl.frinrepiffeod.  nmtn.  4  Uail.t.    raChyturgtca  piarcspue  poluu  cjuudamrood* 
tbjer,  cj«  num-j.  C  um  mi p*8  c- 1  4. num.v.  &    metccoatiu  fuiflc poffit- 
jtqa.Vmfm.illmfir.c»ntrov.l.i.t.t,  nm.i.lmti  Imjonhb.  \.j t-  D. 

Z  ctnft.t  num.u  Gtntrntimptt&tilltgitima.  ]  Nimisgcoeralitac 

Lit.  <C  loquitarTr.  cump.ocoldubioiatct  palta  lare 

Ktft imrmtmmjit.  ]  1'jctu  11  dc  quotalitis  iura-  ciuili  ,  diuiao  autnatutx  illcgiuma  kx  d:ftia- 
mento  firmaiiiurc  CaiioiMfo  verum  ,  led  ciuili  gucndu.dtqtioagituriofralocopropriodilp.a* 
■falfum  videtut;tum  pctiatioocmgetictalem  /  r .  Litttntn convmit/cmnt . )  Tjutulogta  harc  cft» 
C  dtltgtbus,  tum  quiadicitur  cflcCotitra  bonos  intervtnt*  iurMrntnti.ry-  quotittiurMmentmrn  mcctf- 
moresio /./</#•)  it.Cod.dt  procurMttr.  qucnt  tcx-  fit.Ei  vcro  Ipecicscoacradi&iooiseft.ooo  con- 
tumdchocpactoCyausSjlic  Cafttco.  Sichud.  ualcfccrcpjcla.  St  famcofcruanJaeflc  :  qmafi 
.St  alijibid  intetptctaotui  Et  de  iutcciuiiicciam  aulla  manetcnt.feiuanda  vcique  oon  cflcntmifi 
toquiTr.  argu.eft  altetaUmitatio  ,  filiccfinica  tefpcctudiactforura  lurium  hoc dictum  acci- 
inrerponatat:qux  tameo  videti  polfitinfubtilis,  pias.tr  infupecalia  concradiclioois  fpccics  ,  du 
qaod  lite fioita  oullum  de quoca  Itcis  pafturo  cf-  io  allcgacis aic.que  J  aliud /it,cooucot»oncm  fic- 
fcaucfictipoteft  ti  valida.n,  aliud  luramcncum  cflc  fctuaodum} 

€}uiddtfM{lo  inttr  mjrotum.]  Difttoguit  Tt. ao    fccuadumquod  licct  iuramer.tum  fcruaodura 
paft  jm  cxccdat  iuftum  falanum  acc  nc,  Aquia    /it.conuentio  tamea  vaWda  noofiet:cui  v tique 
jnacracionefcmpet.vires  pa£ti  crunc  ia  incecco:    <oottauumeft,qu«d in  thcfiipfa  pacta fciujnda 
.«uia Medicus ,  .cciusoperanoacft  Meifiamca,    ait.utfi  iater fotum  ciuilc  &  confcieotix  di  tiu- 
lemper  tuftum  falanum  cflc  ceoteadct  dc  eoa-    guas.Sed amplius  dc  ipfa  diftindioac  ▼iraamuv, 
diiiomorbi>medici,*gtoiifacii.  vtmodomi-    quod  paftum  000  .confirmctut,  St  inramcotu  n 
auis.modo  raaius  falariuro  itfftjro  fic-  Nequci-    tamco  fcruandum  fit.Qjjam  diftindtianempoft 
ta dittiiiguuotri»</r,/*j;.*  f«/>.*.»«i7».}t.  Pttkiut  aliquospfobat,fed malc tmf.m Muthtn.fMcr*m.fm~ 
x.dttl  ttftMmtntu  tontug  v.num.i  fed  fimplicuct    btrmm  C .fi ddutrfm  vtndtt  &  Ummrit  d.rtfitt  c  ua. 
pactioocanullas  eflje  ftatuuot  ,  excmplo  pa&io-    vbi  mcpte  hunc  crrctlnm  conliiruunt.quodmu 
num.  mtsraduocatum  St  clicntejjn/.».r5,J  *  C.    noriuramentumferuarctcoeatur,  &  nihilomi- 
dtftflui.Mnii.  £t  io  medico  eadem  uno  maiot  vi-    nos.quod  V.C.lolvit ,  conduere  pofllttdc  quo 
dccutcflc  rauo.   Quo  peitinct/ 6  *Z.  demed.  tjp    videenam  iofradifpurn.rAf/j.^io.tyiJifr/.i» 
*r#/#/7j.cxquaprobatut  00«  poflcpcti  qux  peii-    Ub.^.dtfidtujtf.fixcipoQi  cn  sclrcdtus  ioco  p*- 
clitantcs^rofalute  qffcruot  &  ptomucuot.ra-    fitus  videtur.quod  cxiuiamentoobligctur  lolue 
,ciocoiaifubic{tagcneraliseit  ooo  piopria  Ar-    iuraos.cum  fiipfecootracluscoafitmaretur.eb-- 
«hiattorom.Ncqueobftat/o.f./  autd mtt. cmmf.   ligatiotcanfiucinhxredes.Jictajjnencum  iura- 
«quia licct  mcdicus  non  incidat  10 cdt&um  illud,    ratntum  omnc  in ie  habjtat  «onueatioaem,  et- 
indc  tameo  paftiooem.valcte  noofcquicuc :  Icd    iamli  maneat  contraclus  invalidus  obhgatio* 
»x  in  cafpccie  promicututaliquid  fto  cettae-    nem  ejt  lutameDtocx  tatioDekutis  Caoootci  ia 
«eptiooe  it  Jibctation?.quamaullo  modo  pol-    hxiedcs  ttanfiie,  dcfeodi  poflit.  £t  fimplicitcr 
3iceiipoteft'medicus.MiaopinioeftB4fiif»^).    tationiiur«  CaoooicimagiscoDUcoite putaue- 
C.Jt  tr * n .* ttic»  pacftiooem  ipfo  iute  validam  ex-    rim.vc conucatio  ipfa  vahdccur ,  cx  eaquc  cuca 
tra ordiocmimplorato  tudicis  officio  tc(ciodi«    vtiquc iusCaoonicum  ouUamfpccialematftio. 
*'f  •    i  txtr-cogntt.  guod  ooo  obfcure  ibidcna   nemex  iurameoto  piodideut  ,  atftto  nafcacuu 
pcobac  Bactol.  quamuis  fbi  oon  dc  pactiooe  fu-   .qued  tt  ftequcotiusi eccpcum  teptobata  illa  di- 
.petfalariot  fed  aliateagatut.  Poflit  it  tcntari    Itiniftioncm tiaditCo«»rr.  mcnp.fummuis.fMg.tJ 
teitioaig.acoDttariofeDlucxji*<1./.j.  extta  ca-    $  x.num.fj.t^  Smlictt  matcaTieut  allegatus  ia 
ium  illius  legis.quomedicus malo roote,  dolo    iftaiplaauthcof.«Mr)*.if.difcttefcribit,quod  va- 
jaialomotbuaugcndo.coDueDtioneexcotfitfpa-    lidttasoblig&ciooiscranlcatadiistcdes,&  fff  tu> 
elioDcs  valioas  cfle.a  quaopinioneo6  videntut   tamfcilfitrealecoofixmatociuxdcraclus.  Ec  op- 
«cflcahenitquos  citat  Vtntu.diihitcnu-  j  1 .  Ht fot-    pugoat.Treut.exemplu  ab  ipfoadducru  lic.irq. 
aailc  aiguotcDtuabaduocato  a6  beoe  coocladit,   dc  iuiamcto:c^  Ilraehta  ptatftitcrut'GabaoDUi&: 
9  ^(.mmcdicoiuapudrcictcf  Romaoosaoo   f  cuaehztcaibut  pctmultasfucccflieacs, 
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non  verelieredibas ,  violatUBi  ,  Deusgravif  tumfedctiamtertamenrarixlege  quodamoda 
Jimc  fit  ultus,confcquitur  neceflario  ,  quod  dcfcrun.tur/i  jo.r^.iw/.  quod  lcx  dilpofitioai- 
obligauo  a  illo  juiamcnto  ,  iion  folos  af-  busultijrnisquodammodoasfiftat  quopcrrincr 
feccnt&o'.  itrinxcrit  iuxanres.  Pianccumfu-  yuadnt.A,b  Gemt  4 . Urt.c  $  .r  <">  ca facultatc pri» 
peripfoactu  invalidoiutaBicnrumfiat,&  aclus  vata.quavivcotesde  rebusnoftrisdifponimus. 
luramcnroquau  mlinuctur,  ieparatiu  iitanoB  fcdaiutcIargtta,rcftamctacondi.Hc,clicctitai 
vidcturhabercrationcm  Lit.E.  fint,aliquid  tamen  ampliuscllc  vidctur,  quoat 

VuigotaUfuit  faBum  ]  Ucique  illud  ipfum  huiufmodi  improbetpactiones.-  fiquidcm  nc« 
pcrfcilltcirumnoo  futt.ncque  vcrc  poteft  di-  pcenalisftipulario  fupcr hac  re  conccptavalct 
<i  contralcgem  factum,  quodabigBorantibns  l.st.dV.O  Cui obftare vidcrur/.f*i./«»i i st.eod. 
St  dcccptis  factum  cjr-  Scd  ibi  agitur  dc  filio.  &  fpeclatur  confcrvario 

He^utattendtnduru  onUftotntrmtt.']  Eqaidcm  hxrcditatis.ct  nondircc>chocagitur,k  ctiana 
Dtttmconf  tio.uu  cs.cciammaiort  cnormitcr.id  relinqucndo  cum  hcrrcdc  ab  inrcftaco,  nthilfic 
eftultra  dimidium  lxfo.non  obftanteiuramc-  contrapromisfioBcmutJ?r.f4/6,2«//*</./.yif/i«. 
to  vultluccuiri.ubi  plurcsallcgar.  Verur»  ira  4t.  <iJ'.Oinqualegeinfpccic  hxctatioadddi- 
fruftra fucrit  remedium Lx.CdtreJctnd.vend.  &  tur,quod  ftipulatiofircotrabonosmorcs.  Cui* 
aullus  iuramcntt  efVeclus,  citra  quoderiam  rc-  rci  itcru duplcx  asfignari folct  rano:  prtmacft, 
ftitutioniJocuscflct.ScdaliaquxftioeJtdclx-  quodpactadefucccdcadoadfcranrliberam  tc- 
jjonc.ut  DdJoquuncur.cnormiflima.id  cft.uc  itamenrifa&ionem/.i  j.C.^f t.§.^/>» 
ip(iquoquedcnoiuot,quclongecxceditdimi-  foeioconxral.i.Cd.facrof.Ecei.vide  Dd.odl  j.Cd. 
dium  . propccr  hanc  cnim  demum  etiam  maio-  coUat.Vosfn  tamen  forte  huic  rationi  derogari; 
ti  qui  iuravit,  fuccurrcndumefle,  coromuuior  quodfadtum  videmusaLeoneN.j9.ub1  notni- 
cftfenteBtia.teftibusFirWlf^-i/.f  t»  t.&tof.  aatim  abrogatur  8c  danatur, /.ij. C.ife./.  Etliccr 
tj  j.*ij.Pintll  inl.xCd.rofc.venf-  j.c.i.nu.i.&  N.N.illxnonfintauthcncicx,oftenditurrarac! 
Je11-& Mynf  t.obj "f.rtJf.jO.n.ij- frolixelaf  conf.  iade,non  obftaote  iftaratione,convcBtioncm 
tiJ^vol.t.&dtJtincitConvarr  inca.  quamvufag.  aliquam  dc  fuccedeudolcgc  confirmari  poflc: 
i.^  ultM.7.&ltbr.x-vdr.rejolc.t.OjaJcitidectJ  +1.  curalmp  dodtisfimus,  ut  &  philofophi oomcn 
Sttjtrltlw.  a,  turam,  r.ji-  nM/n.i  4.  caque  fcoten-  metucrit.conftitucionc  d.Ltt.C.d /«dnaturali 
tia  ,  quod  alia  nimium  iurc  canonico  iura-  xqu.rati contrariameflcpronuotict.  Bt  liber- 
nutuistribuirur,  recipicnda  vidctur.  Neque  tasillaprxfertimquoadcas  pcrfoaas  quibusa- 
obftat,  quoddeconlcicnriamovct  Tr.  vcl  quia  liasdebeturhxrcditas,  non  adeo  vidcturatt6- 
ijon  ccdIccui  quis  Logitaflc  de  tam  cootmi  I*-  dcnda :  cum  ctiatotum ius tcftadi magisa  iura 
fione,ncq,adcoobbgatusiuumcnto.veTquo-  civili  cflcvidcatur.quoetiaaliquxgenrcspla- 
jaiam  abfolutionem  a  iuramentopctcrc  poccft  acnon  ufx,&  ex  carumaamcroGermani,tefto 
TH  £  S  l  S    VIII.  Corn  Tacit  dt  rr.or.  Qerm.v Bod  $.dtH.  ref.  1  ,AL 

Lit  A.  terararioefta vococaprandxmortts.quamhic 

Ratiof  nijftmatjl.  )Non  absre  eft  quodaic '. >h.   preponit ~V t.orgJ-w.C  dttranf.t.x.d ctnc-frab.in 
Ramatutinc.quamvud.facJ.tnfrinn  x.nonfaci-   qua  magiVacquicfcunt  Dd.  adcout  propterca 
lecilc  adxquataradarc  rationem,<ut  pacradc  necftatuto.oeciurameoropactumtalc  confir- 
fucccdcudonon  valeant.-  ptoximahxccflc  vi-   mari  pofl'cexiftimer.G«j/;p*yf jw«  totx.obfixf  & 
dctur,  quodficut  ccrcifunciutc  noftroacqui-   ud  Sut  cquidcaliquaiurc  permifl"a,quxeiuf- 
rcndxobligationisck  dominij  modi.ita  quoqj    modi votum  captandxmortisvidentur  impli- 
confequeudx hxredttatis ,  vidclicct lcx  & .cc-   xare:ve!utifubltitutiopupilljris?  i.lnft  d.fup. 
ftamcntum pcr l.t.cumfttj.d pttit  htred.l facl.C.  fubft  donatioomntu  bonoiurercroufufructu/. 
d  coll  l  t.C.d fn8.tor.vet .L+.C.dtcl.mutil 'Jltf.l ti    ji  J.j.C  i^Ar.imoqmvisdonatiomortiscau- 
denationit.C  d.tranfacl.l.  ult.defuit&Ugit.  idqac    fa,&  nuncupato  fa£laiaftitutio:3t  ex  iure  fcu- 
cftquodiohacmateriadicitur.  cauuoncspri-  daliinvcftituiadcfeudovafalliadhucvivctist. 
vatotumlcgisautoritatenooccnfcri</  l.uit  £t    i.^.mortb  fidtftudodtf.6ic.<\aia  imoipfalcx.qu? 
fanccxccdit  hxc  res  notiflimos  terminos  pa-  pcoximishercditatcmdcfcrr.caufamcaprandx 
chonum  St  coovcntionum.quibus  dc  dadoaut    mottisprxbcre  vidctur.Vcruhxc  partim  ccttu 
facicndo  tractatur.ocqiezratiooc  iurisnoftri    &  conftans  votu  captandxmottisnoninducut 
quifquapadtoadptxftandamhxrcdiratSobJi.    partimfpccialia  funt  fuis  fubnixa  lationibus: 
garrlpoteft:octii(luccc»fio0c,abintcUata,taa-  Q  mia^ 
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minimcautemin  gencre  &in  vniuerfum  pcr-  tum  capcandx  mrrcis,  necimpediatliberratc5 
n&icccdum  fuic.&qutvisuccclTicaceobligacio-  tcltandi  icd  fnlccm rccjpiar  divifionem  hxrc- 
niilupcriiacrecouftriogerecur.  Eoq;deieadi  diratisfuturx.-  uciqt  lungcmiousodiofum  cft> 
poceft.ut  pacTis  hxrcdicas  detur,  feciodii  qutd  quam  pacTum  dc  lucccdcdo.cz  quo  io  foro  c6- 
itacuco &  lcgccoofi.mari  pofl'c:videmushodie  fcienrixobligariooem  nafci,  non  obfcurc  cxu 
patfisdocaiibusfuper  hxredicace  vel  tota  vcl  itirT.ac  Tr-in  fto.lit.  A  &  coufcqucoccrfalfuru 
patceiovicem difpoiii.-itaquidem  utaltciapar.  clt  ,  quod occ  ftaru.o  ncc  coofuccudioc  calc 
te  invitannuan  &rcvocarinoiipolliai.contia  paclum confirmari pollc  iubijcit. 
quamexilttmac  SicJb  m/  j .C..d.c*Un,<>.dt  qxotnf.  Adtctjr!  *3utnd»t*lt.]  Hocvero  curaprxce- 
f.i.dtfp.7.  Lit  B.  dcntibusconfohxrct.&  cx  feqq.apparcc.fpc- 

Nf/iwi/iwmw/Wri/.JScntencuhxciureno-  c:.m  hacpa  ri  adeo  improbati  noo  eflc.  Etaut 
ftro  vcranoncft:  turaqjuriic  quoq;  milicanr  nou toul-cnfit  filta,&  unq; pacTum  ooocft:aut 
•mucsfupraaiiducTxrariones:cumquiain/./i-  conlcnlit  filia  4:  ralepa&um qualc  propomcut 
$tnt.u  Codh.t.  fpeciacimcxcipiuocurmilircs.  in  thcfi.non  clt.fcd  pacTum  ncgarivum  defuc- 
&  quidcmadcomuncmalcaraartisfiuc  mortis  cedcudo,  dcquoitidcmialfuscftquod  iircoo- 
pctgcnces.quin  exiitimct  R*m*tM  int*p.<fu*vn  tra  bonos  morcs  nacurx:  ut  adeo  coi  jccrc  Iiceac 
dtpail.n.x  ?  q uod  in  ca  fpccic miles  defucTi  mi-  bic  per  iocuriam  di  vc rfas  quxftiones confundi, 
licis  booa  ranquamcxdonatiooc  caufa  mortis  &  quxdcio  valid.tareablolurapactiproponu- 
obtincat.5:  C>n.«»/.M/f.C,t.r.».f.*»/aic,quod  i-  tm.aJ  pacTum  affirmativum  dc  quoacTum  cft 
ftudintct  raiiucs  valcat  oooucpacTum  ,  icd  uc  lir.  A.pcrrincie.quoniadc  hoc  raturaagu  allc- 
vlrima  voluntas  Errarigicur  G\»»/.t  abf.126.  vbi  gatusGVu/ ofy.ia.f.ji.i  &feqn.Sidch  cdcmum 
«oniugumrcciprocadefucccdcndopaeTa.  ctia  pacTocuam *USich  mt j.Cod.d.cotl  ».j  ait,.noa 
jurccivih  irievocabiliteraffirmat  valcrc.  pollc  fiimaii  luramcoto.  Et  hoctamco  quoq; 

Lit.  C.  &  D.  conttabonosmorcsoarurxeflenon  videtur,cu 

Vtltfidtjucctjftontttrtt).]  noorecTebxcpacTa    eiracionc  iasnaTr.allaralu.A  in  F.  cumquia 
ftatuaaiuifpccicsaffirmativipacTidcfuccedc     ipfepacTa  rcciproea  de  fucccJeodo  admittit. 
4o  :  quiaexijsnullomodopcti  aut  vindican    Hocautcmpofiro.  quod  illapcrtioeaot  ad  pa- 
potcfthxrcditas.fcdillatevcraoihil  aliud  lutj    cTum  affirmativucoufequcntcrea  qux  mrhcfi 
quampacTade  dividcada&  comunicanda  hx-    &  initiolic.& hoc  verfproponuntur.nullomo- 
rcdtraceoi>veiuurafiveinccrti,dcquoin/...i.$.    dointei  fccobxrcbunt  Quod  autcmadiilud 
ci  froftCf  /ivc  cerr i.dcquo  10 l.HltCd.fa.l  vbi    pacTurahicpro  iuie  civilietia  vaicat^quodma- 
iocjuft.idcoimprobac.quodiocivilefit.vivc-    giscii  vt  falfumfir  .-quia  revera  eft  pacTum  de 
tishomintlbonainfortcm&  divifionem  voca-    nonfucccdendo,  quod  rcnuciacur  hxrcdirati, 
ic.&itaquaficinsmortc  voto& fpcprxcipcrc.    quodparet txL  j.C  dtc$U*t.  fubi  talepaclum 
Eoq;eiufmodipacTolocusuoncft,nifi  incec  il-    proponirur&  improbacurJ& ijsqox  Sich.poft 
los.adquosiurecogoatioisaliasaercdirasefler    alios  Dd  ibid.»»ocar.NcquccooftuucioJultin. 
perventura.arj pr.d  Lfin  C  h.t  frCyn.fr  *U.Dd.    lo  ifin  />/.|Pcrquamipfc  Tr  uihil  dctogatum 
iW.L/ponutcafuinduobuscognattspacifcc-    d  /.}.  &  alijs  tcxtibus  ,  putaj  adiliumcafum 
tibusfupcrhxrcditate  cuiuidam  cofioguioei.    porngcnda  cit.  Et  veroconfnfim  hic  fimul  agi 
Lit.  E.  aTi.dcpaclo  ocgarivo,  &  quojabipfo  pro- 

Aitpaclurndeharcdiratctertij.cetti,  eoi-    poouur,protali habcri.appaicr cxeoquod fiar 
gnorantc  factum,  prorluscflciuvalidu :  &  fub-    tJBi  fubijcit  ,  rcountiatiooem  iuiatam  ctiam, 
iycit.cruraficum  filiaincatur,  quxaliasab  in-    aooobitarc  filif.quo  miauscx  tcftamca;»iuc-  * 
«cftatocratfucccHura    Atquio  oihil  apparct,    cedcre  poflit.  Lit.F. 
«urmagisfiltavalcrepoflir,  quxetiamturpius  HicagiturdcpacTooegarivo.quodiureciyili 
dc  hcreditarc  jaternadividc  Ja  pacifcicur.ncq;    indem  comprobacum  cR,au*mvu  dtHpncl.tn  f. 
«tiam.cur  de filia  potios  ,  quam  de  filio  propo-    LC.dtctU.l  Mk.dfuufrUgitc.mm  rci  rariones ex 
aatur-Sed  iara  dixnnus.picro  iflo  locu  noo  efle,    Dd  aliquas  refcrt  Nat.tnd  o.*HMmvupng  x.u.Si . 
aifi  inrcrcos  ^uiab  uitcltato  func  luccefluri.      fcdptoximaraciocit,  quod  ficot  acquitedx  ita 
£1  fimrttHmjit ,  tft  tntm cnntrnlon  ! mntfn.-JK-    &  amittedx  hxrcditatis  ccrri  iurc-  noft.  orr.odi 
r4.]Hocvetoproculdubiofalfumclt.-currtaIe    funr.cuiaddipoteltquod  pactum  dcooofuc- 

f  aauui  ucv  pu tut hxicdiutc,  a  Jv .  * :  vo-    «c^caUo^  dc quoaginius,  co  tcnipoic  intcrpo- 

mtur. 


de  p; 

nicar,  quonollaadhucefchxrcfliras,  nuUuvc- 
ix fucccffionisius.rcmporc  autem  morcis  ideo 
efrcctum  cxercere  non  potcft ,  quod  cam  Lex, 
quxpoccocius  opctacur,  quampactum  ptoxi- 
mocoguaroaddicichxrcdirarem.-  acquin cau- 
tionispriTatorum  lcgisaudoricaci  ccofcri  ooo 
podunc/.v//.iy««c>^'r-AddicaucemTr.limi- 
tacioncm.niG  qutpactuscft.taotum  acccpcrir. 
quaocum  ci  ex  hxrcditatedcbcbatur.  Vbiil- 
lud,</f&mambiguumcft:cumex  mrcgcnt.  to- 
tc  hxrcditashbcnsdcbeatur /.7. infrin  d.hn. 
^/v.j(,nc:  &  liccc  dc  lcgitima  ioccihgas,  ifta 
limitatio  fimpltcitnr  admtctcoda  non  cft.Et  111- 
•tiodtfttaguioporccr  ,  anrcnuotiatum  fueric 
abco,e]ui  taocum  tusab  iarcftaco  fuccedeodi, 
an  qut  limul  tus  querclx  babebar  ••  &.  porro  aa 
illc  cuiushxrcduati  rcnunciatum  clt,  dcccf- 
fcric  tcltacus,an  intcftatus  Hoc  cafu nullo ob- 
ftantc  padocx  lcgc  fucccdicur,quanrumcum- 

JucadcfuBctoreuuoiiaosacccpcric.uctantiiHi 
ocreliquitcoofcrat/. \.C.dc*ll  1II0  cafu  pocc- 
ftaslcgisproximam  hxrediratcdcfctcncticcf- 
lac,& itludquxricur.aa  vigorc  rcnunriat loms 
6c  pattt  quisa  qucrclaexcludacar ;  Vbi  cx  fca- 
tcncia  Tr.  aftirmandum  viducur,  fi  a  vi yccc  ad- 
bucquisquatitacccam  quxcxxquaclcgitima, 
accepctit  cxli  ^.Jitjuua  ^Mtentetyc  Scd  nimuu 
Bicquoquetntctclt,  t.  intcrtttulam  ,  cxquo 
illuddaiumcft.  a.intcriisveruscV  novuum. 
lurc  vcteri  quod  mottiscaufadatum  crat  ,  e- 
ciam  cicra  cxprctTum  pa£tum  rcauatiaconum 
imputabatucin  legicimam  ,  tc  cxcludcbat  a 
qucrela/.  8$  6.d-meff  /«/Zaiwper  duoationcm 
inccr  vivosnoo  aluei  .  nilifubea  coucempla- 
tionc  donacum  l.finon  1  <  eod  tit.  lure  uovo.fiho 
nequidcm  pa&umobltat/  ^r.^.t.C.dinof.tej;. 
quudmaximeiurc  noviflimoobtincc  Hov.wt. 
t.j-Kj  qualibrilcgiciroamhabeie  debcnt  ticu- 
lo Infticutionis.  Adeoquehodie  diverfumius 
■viden  poflittnccrparcatcs  &  liberos.quibusc- 
tiamtantumconvenit  ratioIuftin.i»<//.jjqux 
cciam  cxratapudH«r//*«i«f0/  lto.<jit.§.o.  11  fa- 
ctc /. 7. in f  rin  d. bon~ dmmnMt  iuxtMl.it  tn  fr-d.tn 
«jfrr/?  Vbitame  1  notandum.quod  tn dttll.f  3, 
ji  -juuaf  MTtntttyt  p  JtCI  nun  tpfo  mtc  ,   fcd  bc- 

ncficio  cxccpcioniscxcludicui :  licct  ibi  in  fpc- 
cicnondcqucrcla  mofficiofi  ,  fcd  booorum 
pofleflionecoatra  tab.  agatur. 

Lit.  G 

Quxritur,  aa  valcat  renunciatio  filix,  eo  uf- 
que.ut  Dihiiamplius  pcccre  poftic.  Et  aucnihil 
acccpitfilia,autroiouslegicirua,quaaaius  civi- 


CTIS:  tij 

lc  afhgnat,  Illocafulegirimapetere  persft,co- 
cra quain  fcotic F*chtu.}.ccntre-u ..'4  cuius  1  acio 
nullaa  vttibusiuramcoti :  quia  aliasetiam  va- 
lerct  paclumaffirraativum.-dcreclc  air  Molt- 
ncus  Mynfc.  obftrv.it.&Gifkbieth.  t|i  quod 
Caaooiftxfub  prxrcxtu  uominis  dtvim  tot- 
quascooTcarioBcsadverfuslcges  rocaocuc  Ec 
eapitulnmcorrcclonnm  iuris  ciuilis  in  tctmi- 
ois  loqucnsfilix  dotatx  extra  iftum cafum  nS 
elt  porrigendum.  Poftcnot i  cafu  aut  loquirour 
in tciminisftatuci.filiam  prxccr  accepcamdo- 
tcamplraspctcre  prohibentis  ,  auc  io  tetmiai& 
iuns  communis.  Illic  dicamquodftatutaco;i- 
pfominorcrnquanrirart  legirimx  dcfiuiflein- 
telligatur,quam  faculrarem  ftatura  habcnrrcu 
prxlerrimalias  ftatutum  fiihilforet  operaturi 
u)rraiusc6muiie.Hic,licccc6munitetOd.5ir/7. 
(jf  Mltjtnl.f.C.d.foilst  tMf.quMmvit.cxpticcot  de 
dotc  congrua.caquequxlegirimam  exrquet: 
attamea  ex  rocote  pontificis  qui  fimphcitcr 
proponitdotem  datam.contrattum  rc&iusdc- 
fcnditui  contra  Tr  cumprxfcrtim  aliaspatet 
iurc  comrounilegirimarclicla.filiam  acxccris 
omnibus  bonis  cxcluderc  poifit.  facir  quod 
cupatrisbonaaugeri  &  minui  poflint,fiiiaqux 
dotca  vivopaticacccpcahxredirati  renuntia- 
vit  ,  ranti  legitiroam  xftimailc  &  Jcca  quail 
tranfegiife  vidcatur. 

Uludhot  locogrMvittr.]Vcx*m  puto  hanc  fentc- 
tiam.quam  etiam  communcm  tcftatur  &  fe- 
quicur  Sm  taincMf.<juMmvufMg.x.nume.ii4.  E- 
tcnim  hxc  rcnunciatio  non  valec  iure  cbli- 
gactonrs  qux  cranfcat  io  hxredes  :  &  non 
abfimikcft  ,  quod  cxhxredacus  filios  morcis 
paci  is  rcmporc  fuperftcsobftat  aepoti,  qui  non 
obftarcc  prxdctunftus:  8t  rcnuciaciomatrtsno 
porcftimpcdirecrrcctum  legis.  qux  uriqi  rr.a- 
crcprxmoirua  hxredirareavi  ccansferr  adne- 
potcs.Vidc  oii.i iri  Auton.Fab  decMd  iS.trr.6  U- 
bi  variasdiftinclioncspropomr.Sc  ineasinqui- 
rir.Obijci  folet ,  quod  ncpotes  non  ptoprio  iu- 
rc  fcdrcprxfencacioais fuccedanc-  Sed  rcfpoa- 
dcripoceft.vocaricciamiure  proprio  &  alege 
qua  ncpoccs,  hcetaliquo  modo  viccs  fubcaoc 
parcurcs.ad  cum  prxcipuecrTcCtum.quemecia 
fpcravtt  ius  rcprxfcocationis,  oc  cxcludaocur 
pcr gradum  proximiores.quod  aurcfavori  eotu 
datum  clt.in  odiii  rctorqucti  oon  dcbet.  Etta- 
mco  fi  turc comunt  & ordraario  renuciatioifta 
defcndctctur,c6crariafcutctia  probabiliorvi- 
dcri  f  uflit:  cp  accidcs  illud,morsfiIixprxccd6s 
ius  mutatc  &  Ctfc6fi  reouotiatiouis  qux  rcfpi- 

x  citfa- 
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cit favorcm  famili*,  non  debcat  impcdire.  Illa  /*|4/.pioclivior famt  qaod  ut  paulo  antc  dicK, 

ia'io  Dd  proncpocibus,  quodicnunciationcs  doteacccpca  filiatfa,.fegifl'c  vidcatur ,  &  ron- 

ft.Vliiuiisfinc.nonmagnimihimomcnrieiTc  ftuutiopont.iicia  niiul  cxigit,uifiur  filiaaccc- 

,idccur.quuut  uf>  porrigatur  ad  .:lia, hxrcdcs  pcric  dotem.qux  lcgirimam  cxcquaien5  ibler- 

exindcnourcacn.minimecmcitur.Siminor,  Utm  obtint'»niniili>  ]HicquoqucconttaTr. 

fimulict,  fi  Hdciuflor.bcncficijsfuis,  maximc  ftacucrc  liber,  hocamimanccm  hmplicitci.  fi- 

iurati.rcnuotiavctmt.hxicdibusid  obclfc  nc-  quidcm  pio  dtli  aJlegat  Mynfing,qui  cumMo- 

monceavcrit  ncq;alia  tatiohic  dirTcrtcix  dan  linco  haiicwnuutiatjoncm  m  nu]la  bona&  ho„ 

potcft  quamquodnunciatioiftaaffcclG  L  qux  ncftacaufafundari  aic.Ec  vcro  c.quavisiemerc 

Dcnoti  dcfctt  hxrcdicatcm, impcdirc no  polfc  exten  dendii  non  cft:  Sc  ccllaatc  fa vorc  finoiiixr 

■»1dctur-&tamcnpoilquamLcx  fiveconfuccu  ciufmodi  icnunciacioucsius  gcnr  &  ctvileof- 

dorcnuntiationcillarrobacparumabcft.quin  fcndiiot.Sccundum  qux  admittam  ieotentiara 

1c<m  civili  hxrcdicacc  nepoti  diftcrcoti dcroga-  Tr. fi  vcrbi  caufa films  lunior,  pro  confervaade' 

xvi  aut  ncpoti  fucccdeie  volcti.  expct fonama-  familix  fplcndorc,  in  favoremprimogcnirire- 

tiis.cuiprxfcrtimahasfucccmcexccpit  oppa-  ouatiaflc  proponarur 

ni  posfic.chalijsaccuratiascxpcdcdurclinquo.  Addamus  Colophoois  Ioco  ad  iftam  mace- 

AuaqKt(ltotj}t*nfili*&t\ AffitmatTr.fitc-  riam,hancqiixftioncm.-an;filiaftatuto  vclre- 

porc  rcnuntiationis  alix  fotores  vclfolx,  vcl  nunciacionc cxclufa.falvoceftaracoto prxtcri- 

cumfiatribuscxticcrtnr.utroq.cafufuperftitcs  riposfir.  Et poftcrioriquidcm  cafu  dubitario- 

fororcsobftarc  ciqux  tcnunriavit,  quominus  maior  cft  quodrcnunciaciofatftanoa  wideatur 

abinccftatofucccdercposfit.  CuiCcntcctxob-  tollctciusfuitatis.ut  multisdifputat/f»r.F**r. 

Rit,qao<SSteh  tiJlDd.cemmHntttrtrMdirtnl.i  C.  decad.13  trror  i.quopofito.filiaprctcntatcfta- 

/foff*f.».io.quodhxreDuntiationcsprxfump-  mcntum  nulium  crit.  Sunc  qui  cam  cxnxrc- 

tioneiufis  intclligantur  ficripro  confct vanda  daodam  putcnt,  adimplcndam  tcftamenti  fo, 

familia,  Idcoq,  iofecundocaUiiottepide  corra  lcmnicatem.- fcdinftitucndam  putat  Ant.Ttth. 

Tr  concludam,imoctiam inptioti.fi  tempore  vcliaunonummo.iiifM^ii.*rr«r.i.i»/cuias 

enuntiatioais&csfuperfucrtrtoUedx  mafcu-  indicium  ibi  autmirariaurriderclibef.dumin 

Lcprohs:cumprxfcrtim,  utdttf  Uc.  ntttuStcb.  ftitut;»incmio  doce  loutilemfbre  ccmtcndit  : 

eiufmodi  rcoutiatiooesfintodiofx,  atmiaime  cumproculdubioiasparrisio  dote  unnm  ou- 

cxtcndcndx.  PIancfi&  temporc  rcauotiatie--  mumvalear,  Sc  nuda  iblenniras  mftirutionis, 

nisfolxfucnncfoiorcs,  Sc  nullamafculx fobo-  quam  folam  rcquiri  ,  etiam  in  dotc  impleti 

Jtsfpes,  &ampliusfclrquxfoiorcsoullacxacta  posfit.  Vcrum  hxcioftirueodiratioprudeoti- 

&  factarcnBntiacroneelocatx  fuerincpotcric  busiarisignoca,  Sc  merecomraentitiahabed* 

kisconcurrentibusfcntentixTt.eflelocus.  cft.ucquisoudo  nomioehxres  aequeabftiacs 

AlUrattotfidtcifionu  )  Ego  hicaTr.  difleo-  nequcrcpadias.Dihilcxbxreditatcconfcqua- 

tio  quiain fpccie iilapropofitaa Tcfl.appatcC  tut,&  nul/a parte  defunclum rcprafcntcr, oul- 

renutiationcmfac>amfaT«rcagnatioois:frcuc  lasactioaeshejcdicariasexerceatautfufcipiar* 

&infpeciequamcractatO/<i/r.  rffc.no.noa  du-  Cxtcrum  cxhxredatioois  ooram  filix  imme- 

bitarim.donanreslpeclaffccaium,  quoomnes  rcnti  inuri.pcrmirtendam  non  viderar  :  currr 

auorum  ibifitraenrio.fincliberis  dcccflcnnt:  etiamex  rationciuns  novr  luxta  communcm 

contraquamibircfpoodetOfafcus.fmoiofun-  fcorentiamcxhxredatio  fine  caufa  facla,  pro> 

damcro/B/jf»  j  Jf/»i.»i//^-a  ubiapparctfcpa-  nulla  habcatur.-  cxrcroqui  cx ratione  iuri$  ve- 

raiimlibrislcpatadata.necullomodo  voluiifc  tcns  ,  firiuscciamoptimc  mcritus  falvotcft*- 

pattonara  utabunoadaliumttanGrcnt.nequc  mcnto.lcgttimadata.ucncc  qucrcJx  locuscf- 

illudtbiquxncur.  fcdhoc:anpatrooxfiIius  a  Cct  potcrar  exhxredan    Egofimpliciorem  fc- 

liberto  gravato  inftituius  Sc  hxieditatem  ad-  quat  Dd  ientcnrram  filiam  prxteritam  rcfta- 

irc&fidcicomifluroa  cohxrcdcpctcicposfit.  nientnm  non  facerenullum.  in  cum  Cilicctc*- 

AnrtfctnianturobUfiontm  ~\   itftimacur  lx-  tiim,  quoipfi  tcnuntiatioobftat :  ftuftra  cnirrr 

£0  vcl  cx  quaotitate  cocius  Uxrcdicacis  ,  illateftan.ctura  nullum  dicit,  aux  abintcftato 

^cllcffitimx  ttdepcfftccioricafutatumqux.  iasfucccdcadi 00 h ibcr.itapoftqualure  ao5. 

ftiocllc potcft : ubi in  ncgati vam  pattcm cotrat  rcccptu  cft.urrenutiatio  valcat.  fimuloeccfla- 

KMt.inc,*Ham-v*i,*.4<i.&Ltmu.  e  &jnMilffl-  riacoofcquctiacflcc^um  vidctur,ne  deferat»- 
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hxredira*  ,  aut vtipfo dclationis  momento &  ralcro connentionem eciendam vir  ncgaTr  pof- 

inftanti.vis  &  potelr  isrcnuntiaiioniscxclude"-  fcvidctur,  cum  ctiamnururcdtc  contiahatur 

tisfiliamfucccd»t,efficiatque,vt  effcetuharie-  obligatio/  ja.§  vltim.d  O  &A  Rcfp.  ad/.  &  i. 

ditasnodclatavideatur.Facit.quodcxratione  obligationisvcrbum  fumi ,  vtplurimum&  ia 

vcccrisiurisobprxtctiontmfilixnon  cratnul-  dubioin  potentiori  (Ignificatu,  nimirum  dc  ci- 

lum  reftameutumi» ^ri»./  exht.red.ltb.  vtindc  uili.dcquactiamnoraiDatimtraclaturi»/  7.1» 

vefbofa  difputatio^.F^i.  det.\*  trr.i  t.&i.fr  prtni  i.fr  ftajj.hot  tif.  tumdemdf  deeiufdem 

di6.dtt.t}.trr.i.&i'l»bclcctc  vidcatar,  quoque  cauiiMniurcrractari  ad  matctia  fub- 

THP.SIS  IX.  icetam,  velur  in  tcxribusallegatis;  &  fitmcn- 

Lit.    A.  rio  caufar  prncipalis,  contractus  vt  pacta  lc- 

Uaturalemcbligationtmprcdttcunt  JCommunis  gitima& adit  ctanon  excludantur.  Adj.quod 

haccft  DI  fcntcutia/  cui  firmandx  hxc  addu-  contraclus  iure  ccrtamhabeant  naroram.ccrta 

cuntun  quodnatutalisobligacio  fuudatur  in  rcquifica,quibusdcficicncibus,obdcfec"tu  for- 

confcnfu&xquitare/.  $r.$.  4.  </./>/«/.  quod  v-  mx  vel  matcrixcontraclu  nnllo,  nulla  ctiara 

trunqueeftinpactis£  1  h.tit.l.x.ditl  conjipec.4.  plaotpolfic  nafciobligacio.  Illudhicin  dubium 

quod  pacla  cum  naturalcm  obligationcm  tol-  vocari posfit ,  an  eadcm  ex  iatcctiam  gcntium 

iintdiflj  f.eandempatcte vidcncurr.quod  r-  omnmm  conuentionum  fimplicium  paclotnm 

furxpacTapromiflxnaruralitcrdcbcnriir  /.  &concra<ftuumfitpoteftas:quodquidem,cura 

f.dift.folut.  qua  dcCaufaiblutxnoncondicun  ius  getium  nullamfolennicaremdefiderervcr- 

ttxtl.i.Cdevjur.LzS.G.h.t.  Poflit  tcfpondcri  ad  borum,  & pacrt  obligatoria  vel  contraclibus 

i.indenoo  fequi,  quodtalis  cx  paclo  quouis  acccdant  vel  in  fpccicm  donationis  incidanr, 

oafcatut oblig.ttionaturalis,  qua;  cffcctus  iure  communicct  affitmant ,  de  quo  fatis  late  VVe- 

ciuili  introduclos  habeat:  (nam  &  obligatioad  ftmb  tn  parat  hicnum  9. 

antidotanaturalisdicitur/ii.f.n  d.ptt  her.  fcd  tandem iffo  iurt rotlstnf.  J  Duohic  dcfidciari 

hoccidcmumincflenaturaliobligationi,qux  pofle  vidcntar.  r.  quod non  diftinguit  obJiga- 

nafcitur  ct pacto  veftiro,  vbi conditio  &  quali-  tiont m  naturalem ,  qux  vcleft  nuda  vcl mixta. 

tas  petiouxvelcaofxciuilc  prohibcr  oriti  ob-  Dchaccnim.licetcommuniteralindrcccptum 

ligationcrn.-  Cxrerasconuentioncsturigentiu  fnpo/l  Atturf inGlo.magnaad l  ir.%.pacfstsh.titm 

xeliclascflc.- cum  etiamconftef ,  prxtorcm  nil  dubitari  non immcritopofllr,  an  pei  pactumde 

nifi  exceptionSexpactis  nudisedicto  fuo  pto-  non  pctcndonaturafisobliganoiratollatur ,  vc 

pofuifle/.7  f.4.h.t.  Adx.  quodadiflolutioncad  ciuilismancat  fola.  Quodquidcm  non  vid<.turr 

<0nftitutioncmn6rectc  concludatur  arg.t.Ar-  proptcr  mfcparabilcm  obligationis  naturalis 

rianuid,0.&A>\t\.3.  quodfpccialitcrrcceptu  cumciuili nexara.eumqueralcm ,  vtvnaobli- 

eft,non  efle rrahcndum  ad coofequentiam :cum  gatiocfle inreIIigatar,quomodo  &  perpccuo in 

ctiamibiconfiderata  videaturnon  tam  natura- .  vfu  iurisfimplicirerciailisdicirurreoquc  fufiin. 

IisobligatioqaamxquitascompcnfatiODis,  cai  in§.j  &4  itifl.d.exctpr  fi  iutitatttvcl pactam  fic 

etiam  iooiturdecifio/.  8.  Intjuib.  cauf.  pign  tac.  denonperendo,fimplicirerafKitmat,  quodde- 

Atiamenhaecfortaffisrationibusprxditfis  non  bitor maneatobligarus.  Et  hoc rcftc fcnierunC 

fatisfaciunt;  &  confitmant  communem  fcntcn-  olim.quos  tefert  Accutfi  d.lee  fi  in vcniatut  na- 

tiam  cxemplapaCtorumlcgicimorurn.-  qaorum  roralis  cumciuili,  non  Posfir  natoralistolli  pec 

confirmatiOBiproculdubio  natutalis  obhgacio  pactum ,  quoniam  vna  iit  fubftancia  vttiufquc. 

dcditcanfamiaMutdum  fuerttdtcereanre  con  Nequcobftar /.?«;.  §.4  d.folut.  qux  loquiturdc 

firmanoncm.pecuniam  cx  cooftituto.nuda  do-  naturali  fola.&  tracfat  de  pupillo  ,  qui  dcdit  fi- 

tisaut  donafionispromiflioncfolutamnon  po-  deiuffotcm.-  &  in  dubio  vcrbum  obligationi» 

tuiflcretincri.Nequceuertuntcamfentcnfiara  naruralis,  nudam  &  fimpliceranatntalcm  de^ 

rationesConnani  cx/  7  §.4-quodnudapactio  notar.Nonobftat  ctiam/.;  §  1.  dicl-  covfutut,  pi- 

non  patcatobligatroncm  1.  quodpaflim  obli-  cun  ibi,debiraiurtbusnen  tft  pttuni*  .quntiBttUi- 

gationemcaufx  conltitoantur  tantum  contra-  girur iusprxtoriom  &  ciuile:  tllocnimdebiior 

£tus  Sc  dchCtal.i.d  obligat-  ejr  afl  :.tit.i^.lsb.  j.  oon  intclligittrr.quiexcrptione  tutu  cft,  prx- 

C*ius.t-t.i.i.exl.}6.S.z.de/iit'eTujf{$'tt.$  i  MdV.  fertimpactf ,  qaodipfc prxtot cdido fuo  con- 

O.vb:  dcfcflas aliquis in  contracln facit,vt  ncc  firmauit  Et  hinc  omipoteit ratio  conciltandi, 

•bligatiooatuialisoiiatoi,  &  tamco iuic | acli  au  <ei.z^.$.i.tU f*a,&  ad  Ug.tj.^.^dejeiiatcn. 
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DISPUTATIO  VI. 

dequoctiam  thtf.vlum.1it.  A.  Sccundoinhac   intcr iurameafBfn  8c  flmplicera" loq«elam  di- 
propdlicionc  Tr.  hocdefidcra.i  potcft,  quod    ftinguerenegaturn..xi.tj  f.8c  vtSieh*rd.M.*4 
nudopa&oetiamobligatio  quxdamciuilisip-    Rubr.C  h  t  num.  1 4.  lusCaoooicumtaotum  x- 
foiurcdifloluicur  .cuiufmodieft  quxnudoco-  quitatemconfidcrat. 
(cufuconltacquoddocent/.r  %.*dtol.  17  §.a.  Lit.  C. 

vrrfitem  dtcemutl  jtt.in  prtn.h  tl.71.infia.prm.  EtfAddecipiendHm.]NonCititbcachoccob,x- 
dtcontrxh.tmt  1 1  4&f  f  t.dere  rin  vend.Sccvn-    rct  cum  coquod  prxccdit  lir.  B.  D  pioduiXnda 
dum  quarcri  jm  paftu  byporhecr ,  nudo  pacto   obltgat  8c  atftonc.-  Eccnim  bicmterpactaobli» 
tolii ,  ipfo  lurc  tccl c  dcfendcmus ,  non  obftantc   gatoua  8c  hbcratoria  cft  diftiogueodum. 
ratio.ic.quataquam.nuictamouciiir-dff/  F»b,  THESIS  X. 

/.17  f.z.h  t.  quod  fietinequcat  vt  paitumada-  Ll  t.  A.&B. 

&ioncmconhrmatum,nudopacioto|latut.Na      Affirmat  hicTfeut.paclaadiecrarantumbo- 
prxtcrquam ,  quodfupraoftcnfumpropric  lo-    nxfidct  contractibus  ad  aclioncm  predcflc» 
qucndoez  pactoactionemnon  nafci.ita  vt  ran-    qux  fcntenriaaDoneil  8c  Cuiac  cofirmaturcx 
tumobligationem  pignoris  nuda  conventionc    UnS  quinimeb  tl.11  C.tod  rbi  tantumficmca- 
contractampaclonudo  diffolui  diccnJum  fit:    tio  bonxfidcic6ira#uum.irem«r/.ii  |  x.drtb. 
hoc  admiflofcqueretur,obligationcscxc6tia-   crr</-quibusadditCuiaciuscum  quoad  pactaer 
£tibus,qutconfcnfu  conftaut,nafccntcs,fc  fine    intcrvalloadiccta  diffcrcntia  fit ,  inter  ftricti 
dubiociuilcs,  oudopacrointcgra  re  ipfo  iure    iuris 8z  bonx  fi Jci  coottactus,  quoi  probari 
tolli  non|potTc  ,  contratextuspauloante  addu-    putittxl  i.dercfeript.vend  iitioan  cflc,  vtaii- 
ctos.Ecmaoifcfte  Faberprmcipium petir.nihil    quam  cciamquoadillaqux  in  conrineori  adii- 
hic  dicens  clTc  flmile,  8c  ramco  cius  diflimilitu-    ciuntur ,  agnofcamus.Verum  ad  d  l.7.h.t.  r>  ad 
dinis  rationem  afTcrenslnullam.  Etigiturhxc    /  n.C.tod.  prxrcrcaqux  ibi  Accurf.  nocat.noo 
propofitio ftatuenda  videturrobligationc'  nudo    abfutde rcfpondctur ,  cxempli  caufa  mcnnoue 
&mcioconfcnfuc6ftantem,vtcunqucillaiutc    fiericontraftuumbonxfidci,  inquibusrcs  cfl 
ciuiliautprxtoriofirmata  8c  probatafit.tamen    aperrior,&  ca  naturaillorum,  vt  magis&  fre- 
nudoetiam  pacro  ipfoiurerolliquodfcil.Tora   quentiuscuifmodipacta  admittant.  Et  vulgo 
ciuscflentiatnconfenfu  confiftatquo  fublato    dicitur ,  inclufionem  vntusnoncflc  czclufione 
perpactum.nthilampliuscft,  in quo ^ctiofun-   alterius,  quo  modo  qux  de  iudiciisbonx  fidci 
dccur  :  ctcnim  confiimatioitiriscxciiufccum    aoSrmaotut  inl  t  dtvfur.l  6.  Cod- dtci  pttnor  0- 
quidcft&  accidsiuarium.  Bton.lyC  tx  qutbutcauf  rwaur.cotum  mdicio- 

LlT«    K.  rum  propria  non  funt,  Cxtctum  particula  /»-» 

EtlmrtCanonieeifutJtm-]  Pto,  rVIegendu  eft,  ttrdum,mdtci.fqutnimo  non  ftncti  iuris  tudicia 
iMrquiaallcgataoftcodunt  Tt  111 1  aeflc  opinio-  excludit ,  fcd  pacta  ex  intcrualloadiecla ,  vet 
oe,quodex  pactis  nudisiurc  co  non  nafcatur  a-  qux  a  natutacontractusfuot  alia,quod  rcctifli- 
ctio.quam  fcquitut  Ant.Fab  ««/.7.{j  .7  //./  Vciu  mead  illum  locum  adnotauit  Cothof.in  eoque 
contrarialcnccntia  vctior  &  (impliciorvidctur  errat  Accurf.tn  dul 7  $.\  h  t  vbi  pactum  hoc, 
quamex  ncocericistuctur.firr^  hptz..i  anim  9.  vt  ptomc  Romam  vadas.cuicunquc  contractui 
ptrcaf.ifri.dpM8.  Quod  enim  in  !>oc  dicitur  adiectum.adactioncprodeiTc  putat-  RatioCu- 
atgum.  Rubr.  ad  ftipulationcs commode  non  uc  nullacft  .quiapnmoclaudicatconfcquen- 
rcfertur:  8c  inilloagiturdcconucuco  ,  &  idco  tia.apactiscx  intctualioadicctis,ad  eaquxap- 
depactorcmilfono  malc  czplicicur :  ncque  ad  ponuntunn  concincoti.  Deindc  nullactiamcft 
«ooucntumaliquem  Ivtonachorum  illud  refcr-  adfumptionisprobario.cz  /  d  refe  vendiao^ax 
tepoflis,quod  locpre videturvclle  Forcatulus.  deillistantum  agitur  conrractibus  ,  qui  con- 
Et  indccnatavidctut  coofuctuJo  ,  dcqua  ipfe  fenfu  conftant .  quorum  hacio  rc  fpeciali*  cft 
attcftarut  Trcut.  vtexquouis  pafto  hodie  a-  ratio  Et  quoniamin  hanclcgcm  incidimus,  vc 
ctiodccur.-facirquodftipulationon  nififolen-  obitcr loci  difficilis,  8c  in  quo  cootradicTotie, 
nitatevcrbotum,  quamnoo  attcndit  lus  Ca-  agi  non  pofl'c,&  tamcu  cxccptioncm  iocflc,di> 
Boa.a  paclodiflert  :  fc  lurcquoquenoftro  ali-  ci  vidctut .intcrprctationcmadiiciamus.  cii- 
quandocx mente  conuenieniium  pacla  8c  fti-  ftimamaseo  rcfpcclu  ibi  dici  ,  aginon  poilc, 
pulationcsdiftioguotur/.7-iz.0./.  Eciusdiui-  quodpr-Tronnillafpccie  , ftatimaClioncm  de- 
aum,  cuiusxniulumeflcTultlusCanooctiant   ocgat.fiquidcmcxccptioacs  eiusgcncri  quaii 

dcftiuunr 
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dcittuunt  bonxfiJciatJionisnatura  &  fotrna-  puc/n/  4  §.t.o.rincuiusfpeciclicerpaftum.i(i 
lam.cx  bonafid- :quia  vbi  verbi  caufadolus  vcl  exccprioDcmprofit,attamen  ratioa  ICroadic- 
mctusintervcnit,  vclpacto  vcacotra&udifcc-  cla,  (  quodcoaditioiofit  ftipulaciooi ,  pcriadc 
deteturconrentum  eft,  nulluslocus  eft  cou-  acqucfihocinftipulationeipfaczprcflum  fuif- 
dcmnationi,  in quantumaltcrumaltcti ex  x-    fet)  etiamproactorccoocludit,  Sc  pactumiti- 

Iuo&boooprxftauoportct,  Scd  vcadrcmte-  pulaciomineflepoflcoftendir  Nccjuc  obltjc  /. 
camuspotiot  videriposfit  c6tra  Tr.coramu-   J9  i  f.O.quiaibi non cxdnditur,  quod  pacto 

nisopinio;nifi  obftarct  tcxtusin/  11.  §  t.dtrtb.  ftatim  adieclo  cautu  c ft ,  quiahoc  ptoezpicllo 

crtd  nequeeuim  facisfacit  quod  Gccddcusrcf-  habctur,</n3  t.+  infht  fcdcztenflopei  officium 

yon&ct  de  contr  jlip  concl.x  tMMM.fi  ciufmodipa-  iudicis,pcr quod  10 booxfidci  iud  ciisetiam ea 

ctodcftruifubftantiammucui  quod  Sc  rec6tta-  vcniunt  de  quibusnon  fuit  eij  tcllcaclu  i.vU  L 

hatui.it  fitgtatuitum  turnquiadcpolitum  ad-  dtobltg  «rrow/Nonobftaf / 1.§  j</.  K  O. quxc-  * 

mittitpacturn  rfurarum/  1  +.&*(•  dtfojiti.ium  nimdetrahuntaliquid  vel  addunt.vitiant  obli* 

quiaaliquotcafibusreutuuexpaclorfuras  ad-  gationcm  ,  fcdcontrahcndjm  ,  vbincmpercf- 

mittit vclut  1»/ 4i  C.dtvjnr  Hicenimftuit.a  poniiontcSgtuentiaadiDtcrrogarioncmdccft.- 

eftGceddeus,  fpecialccflcdiccnsiniebusfuo-  CxteroquiD  nemodixerit ,  flipuiationem  ritc 

gibilibus  quxcx  terranafcuntur  1  tumquia  vi-  conccptam  Sc  pctfcctam  perpactum  poft  adic- 

oumautftumeotum  nouearationcquaez  ter-  clum  vitiari.  Nooobftatdcnique.  quodadie- 

ra oafcitur.mutuo  datar ,  fed quatenus iam  aa-  ctum perfccta  flipulatiooe, alias cnim parscius 

tum  fccolleclum  rfui  eflcporcft,quocafu  inter  cfler.non  porcft  vidcri  adicclum  icconrinenti: 

ipfum  8c  pecuniam  numeratam  uulia  clt  diffe-  quiarcfp-  fpecialcquod  ad  hoccflc  in  ftipula- 

icntia:tumquiaaliistfibuscafibuspccunu  nu-  tionc  vt  pro  incontmenti  adiecto  habcarur» 

meiataroutuodata  vfurxrccte  in  pactu  dcdu-  qnodftatimpoftpctfcctam  ftipulationc  ptiuf- 

cuotur  Nrv-ij6.c  .yl.io.dvfur.L  1  &?  d  naut.  quam  paitcsadaiiafuerunt  digreflx,  adiicitur: 

/xiwr.quibusduabuspoflenoribus  LL.  pactaio  idqucoftcndi «cprobari  potcilcx  Utlin  *o  i. 

contineotiadicctaproponuntur,  flcutrn/.t  1.  s.  rtb  crtd.  vbi  ptoponitur  pactum  ftipulationi  in- 

1. dt  rtb.crtd  certisfimo argimenco,  quod pactis  contincntiadicctu  Etfi  enim  veriuseit,paclum 

eiufmodioatuiamatai  aoo  deftruatur  Vidca-  ibitantumprodeflcadcxccptiooem.illudtamc 

musigitur  annonprobabiliterdiftiuguiposfir,  iocfle  dicitur,  Sc  inde  doccmur,  quomodoSc 

inter  ipfoscoorractusftricti  luris.  mutuum  Sc  quaratione.pacTaincontincntiftipulattoniad- 

ftipulatiooem :  vt  huicdemumnon  ctiam  illi  iicidicatur.jupereft.vrrextibus&ratioiubus, 

pactaadiccta  ptolintadadtioncm.  Ratiodiffe-  quibusctiammutuopacta  incotiocoti  adiccta 

lentix  hzc  dati  potcft :  quod  duplcz  fir  caufa,  incfle  probari  pofle  vidctur.rcfpondcamus  Ad- 

qaxtacic.quominuspactaincoutioenti  adic-  ducitur,  Li.drtb.crtd.  Refp.  tbiagi  dc  eoquod 

ct a coorractibusinflnr:vel  quod  te  mcantut nr-  ex  natura  ipfa mutui  ctiam  citta  vllam  pacli 


none 


gnm.l  17  h.t  Sc  pacta  vtpoie  confcnfu  conftantia  ineftfttpulatioautccumomnibuscontcaltibus 

Tis  incorporari  St  partcm  coium  efficere  nc-  adiiciatur  .  certa  Sc  dcfinitanaruram  b6  habet.- 

qucunr .  vel  quodcorumftricTa  fltoatura,  qux  Sc  agitaiibi dequalitate,  qux  fcic  nonin mu- 

adpacTan6rccipiatexteniionr  Vbi  vtraqj  hxc  tuo.fcdtantumquaotitasattcndicur  l  adduciC 

ratiofit  vttumqueinipedimentudccft.facilius  Cetddl  10  d.rtb.crtd .cx qua  ptobaii  putar,  mu- 

eV  frcqucotiaspacla  infunt :  vclut  incontraiti-  tuum  inin  poflecum  paclo  dcpofiti  Eqoidc  ibt 

busconfeafo conftantibus  Vbt altcrarradccft,  decafu inuerfo potiustraclator,dcpoflri c6tra- 

it  funtquidefcdrarius  &  difticilius  -  vclut  bo-  tracli  fublege  mutui-Sed  &  illoadmiiloezem- 

ax  fid  ta  conrraclibusre-Jibus,&  ftipulationc,  plu  iftudplancimpcrtinenseft:qaooiiilIud  hic 

quxpaifto  ictcr  prxfenrcs  faclo  propter  buius  pactumdicituf  inefle ,  exquoagipotift  ad  :d 

cum  illa  aflinitaie *rg-l 7  f.n.h.t  potcftinfor-  quodpacToefteomprchcnfum:& omniooillud 

mau  Vbi  dcnique  vtrumqnc  concurnt  impedi-  paftu  quod  ioformat,augci  Sc  cxtendftobliga- 

mcntu.velut  in  mutuo,  flii  plicitct pacla lociTc  tione.Poncitaconaeotum,  fitacoimformadus 

acgabimus-Quoddc  muttioprobatiSi/?/ 11.^.1.  eiit  cafusinuerfa  did.t 10  dtrtbtrtd.  )  Doribt 

dttl.rtb  crtd.De  ftipulatione  qaod  cipactaincf-  mutuocentum  fub  haclcge.vt  fl  non  vraiis  fmc 

feposflnt.ptobat  tcxtus.quoslate  fuomoicad-  pcncs te depofita.  Vtiquchioc,  vt  dcbnoica 

«ucu  Sl  dcducu GnJUd. c,t  cencluj.i.  Sc  pi*ci-  dcp ofltahabc^agi ooo p otcft  fcdauc  > taiut, 
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xnututun,  fiac  noB  vtatat  dcpofirum  crit:  &  Iit.  C 

plaijrpaaumilluriobl.ganoD^mfiucaaioncro  AfltontmaU4tiHscontr*amformanr.]PxoUt*s 

«n  uu.nonau^ci.ncqucahamautuouamci»-  hoccxiis.quxad  finemhr.  prxced.difla  func. 
di.mqi^tatcm^verunhoc  rantumeffccjt.vt    Etquide.i.vbirano  prohibct  aaioucm  cotra- 

fitinpotcfhtcaccipicor^mutuamandcpofiw  ausdar,.oc.cprxfcript.svcrb.saaioc©nccdc.n- 

pecuuiam  babcrc  vclic.  «.Gasdd.adducir  ittyt.  dacft:ncquc  f3cjlc  concUrfus  hamm  duarum  a- 

/rf^^^/./^.limuruodcnrutccntum.vt  &ioaum*tmiutu4nSikcitU*u,6.C,dJtir.d*, 

foluantur  ccrto [oco  Hic  vc.oadhucmagiscft  cx       pxob«ur  ctiamii  patct  dotcm dando-  tn- 

impcrtmcns  :  l.qu.dc.n  hoc  pcto  rcfrr.og.tur  COntjncDtI  dc  ca  fibl  jcddcnda  padum  fcccrit, 

potuisaclioi&vt.qucnoniltudcrhcuur.vrpcr  aa,onCmtamcn  cum  propriam  ad  dorcm  oon 

aa.oncmadloluc,  umquisi.lol«,co  p«sfic  co-  WequiiA: aP  cirius  U  diS.L comm  itm&L  u, 

•g. .  fcu  nc  conucimi  alibi  qucat :  &  cum  padta  d.tndttmttUiltm.  Scd  obftat/.a.C.  dtcl r»3.  mt. 

adiccla  iint  pto  ctcditorc  lcu  aclorc.  i Uud \U  tmptcr.l.  &,  d.  rejcinJ,  vtnd.  ad  quos  cum  rcliquis 

jnaoi.adiauorcmiolpccla:  -  &  al.as  adiccl.o  lcltlbusc6Ponendos  aliqu.  ad  d.ilcnlum  Pro- 

om.mumpo.isautloci.imoquxuiscondmo,  cul.a.ioal  &  SabinianorG  confugiunt  rorteta- 

propadtoadiccloadioocm&contindumfor-  m£  JICV  p0(rlt.fafUSpCopofitosin  lcg.bus  c5rra- 

xnanrcfucrirhabenda.  Dcmqucdux  tat.oncs  niscet.octe  convcnriones  plaoeiiogularcs  ,  &: 

xemouendr  funt.  1    Quod pada  tuditiombus  j,mul  adrcfcindcndumcontraaum  tcndcntcs: 

rciumad.cdavalidafi. .tl-4* mutuumau-  quar  fingutatjtas  dubium  fccifle  videtur  prifcis 


tcm dationc  peificitur  Rcfpon.<//.-7.  r.4  *. pcrtt- 
ncrc  vcl  ad  dauoncm  aut  ttaditionem  infor- 
mcm.vcletiamad  irrcuocabilcm.Mutuum  au- 
rcmfoimacumeftamre,  8c  datiocft  reuocabi- 
Jis,  adcoque  iniquum  foretdcbitotem  teftttuc- 
rc  pccuniam  &  mfupcr  aliis  padtis  grauari.  Ec 
vcro  fi  ita  fortc  mutuum  quu;  der,  vr  ncgotiafua 
curcntur.vtRomam  prolc  eatur,  vcl  vtaliquid 
almd  dctur,nemo  eiufmodi  conucntiones  dixc- 
Xttforrccfficaccs:quo.ialiasoimisapcrcelcgcs, 
qux&gratuirum  voUutcflc  mutuum  ,  &  ac- 
ccsiioncscxpa&o.pcti  nS  pofle  lanciuur ,  frau- 
dcfaaacludcrcnrur.  Et  vcnus  cft  quibufquc 
contraclibus  noo  quxvis  pa^a  vtiliter  adiici, 
fcd  qujc  naturam  &  praftariones  corum  quafi 
contingunt  hoccnimcftquod  dicitur  /»/.§.  *• 
ito.d ;.j  .'. exccptioDcs  cas  ineiTc  qux  fint  ex  co- 
demcontraau.-quodredc-Gothot*.  itaexplicat 


lclis,  an  aaione  cont«aus  cxpcxiri  licctet: 
quiadcoficuttnaliis  cafibus  dubiis,  hic  que- 
quctutius&fecurtus  credideruot  facturum  a- 
ctorcm.fi  aftionem prxfcripcis  vctbisinrenta- 
rcr.Atquiurcplicaueritaliquisetiamin/ 4.  d.i. 
comm.&in l  \t-deindttmnddi3.  noo  minus  fpc- 
cialcs  cafus piopopi.Scd  vidcadum .  «q  non di- 
uerfaiftorumpaaorumratiofirtnimtrum  prx- 
fcriptis  vcrbisaaiocx  piAo  adiectodatur ,  vc 
autprxftcrur  promiflum,autquod  inrercft.Ec 
crgo ,  vbi  poteftate  legiscfficitur,  quodin  pa- 
aumdcduaumcftprxfctiptisvcrbisaclio  cef-  . 
fat-  Atvero,  quodpaftocpmmiflbrio  jcaddi-% 
aionisind.emcontinetur,  poceftace  iurisim- 
plctur.-quiaftatim  ac  pccuoiafoluta  non  eft  aur 
mclioraltaraconditio ,  ipfoturefine  vllofaclo 
hominis  &  fine  vlla  aclione  difoluitur  veodi- 
tio.vti  oftcu  ii.  potctl  t-:!  1  r$r  .1  d.l.commiff.L\..in 


quxfupcrprct.o(9giturcDimibideemptiooe)  ,rm.L+.f.3.frL  9d.mditm»dd,a.l  it.tutin.f. 

vclaharc  fimilijDtcrr*>ountut.Xeir4m  fvc.l  ,enHU.infm. Qttodvi,  &  fufiushocptobat Fern; 

t6  awnXA<xyi*i»rt©-.  Altcrararioeft.quodpa-  v*fau.  (  qui  tamen quo  ad  padtum  commiflb- 

aaadieaaduplicemhabcrepofsinr  refpedtum  riumnoorcac  a  commuoi  opioione  rcccdit) 

^uatenuspartcm  conrtaausfaciunt,  &  quatc-  tontr vfufrttj.cap.t9.fr  Anton.¥*b.dtt*d.  n.err, 

nus nsconciaclus  tanquam  caufa  &  ncgotium  i.&  i:cr,:.n,a>rj.i'.  n.crr  1.  Acporroinftabisre- 

fubtlint,  cuiusintuituaaiopiarfcnptis  vcibis  folutio ipfo iurc conrraau  non vidcnfupereiTc 

adid  quod  paflo comprchcnlum  cft.Iicct  dcfi-  pofle ex  contta&u  aclionem, qux  tamcn  indicl. 

ciat  adiio  contraaus .  conccdi  poflc  vidcatur.  /.4.proponitur.  Rcfpond.  hancipfam  fuillc  ra- 

Rcfp.  pofttnorcm  rcfpcclum  ccmmcnntium  tioncm  dubicandi,  cum  quidem  tanquam  do- 

efle  &  catcnusfaltcm  ad  aAioncm  padfa  pro-  rainioipfoiuread venditotcmreucilo, rci  vcn-  * 

deflc,quarenusconrra&ibusinclTe,&  corum'a-  dicationemdandam  putarent.obtinuiflc  taroen 

•itionem  fotmarc  poflunt :  nequc  rationis  cft,  pociusvt  adiocx  contraau  proponctctur.turn 

contraaus  vctcs  paflis  oudis  indigniotibus  ratiooeconttaausfcmclcclcbrati,tumtarionc 

lanquamdationcsatfacTafubftcrni.  intermedij  tcmporis,  quo  vtiquc  coucraaus 

fubfti- 
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rubftititrprxfertim ,'cnm frucrus.qui ctiam vc-  noofunt :  tHm  velprxcipueinreriofos contra- 

niunt  in  repctitioncm  ,  vix  viderentur  jure  do-  ctus ,  an  fint ftrict,i  iurit  an  boox fidci :  an  rc  aa 

mioiiarenditotcpeiipoflcNi«ilpl*nc;,drem  eonfetMupcificiantur:  proquorum omnium  & 

Uatl.L*l?t0}O .d,centr*h  w/ipr.quodibinoncam  flnguloruradmcrfiratc,  dtuctfi  ctiam  cffc&ut 

paetumadicttum  emptiom  .quamfubcoditio-  fcquuntu:,  vt  &  moxapparcbic. 
necontraclavidetur  cmptio.  Dedit  autcm  ibi      \**dexceftionemd*h.  }  Aitficontra  fubftan- 

Labcoprxfcriptts  vcrbtsact,tonem,adid,  vro-  tiam  conciaftus  apponantur  pafla  iniufla  ca 

pinor,  vtcmpcorconditioni.fatisfaccrer.Scim-  tanturoprodcflc  adcxceptioium  doli.  Vbiob- 

plcrcicontra<ftum,velintercfleprxftarer;  Vl-  fcutum  cft:quidiniclligacpcrpacraioiufta.Ni- 

pianusautcmex  venditoagt  poile  putat,  tan-  mirum  fuot  auteaturclcgujma,  Acillacoutra- 

qium  punficata  veoditiooc  •  cum  per  empto-  na,&  necadexceptioncm  doli  p:ofunt  i  aut  ra- 

rcmftsccrit.quominuscoudicioexifterer.  tionc contraftus  iniufta,  (  8ctamcn  hrc  fcnfii 

Ni/iy/nrtfi/i>;ii.JBxceptioha:cnulliusmomen-  paclainiuftiin  vfuiutisnon  dicunrnr)  quatc- 

tiefle  vidctur,  ncquccamaur  rcxtu  aut  folida  nuscflentiam  eiasoffenduntcV  hicquoque  ve» 

ratione  probari potfc exiftimo  Er  fcilicet non a  rumnon eft ,  quod  tantum  profint ad  cxceprio- 

fauorevel  odioifedexw-o.quodpa&aveliafunr  oemquiactiam  alteiant  i<  tiansfoimant  con- 

Yclnonquxftioois  huiusdccifiopctendaeft:2c  tractus (.t+defofi.t  t.f.id  *dion  tmptiU  c"oj  vlt. 

vbi  paclumcontraftui  incft,ciufque  partcm  fa-  d.eontr*h  tmpt.Sc  la  vttumquc  cafum  nihil  facit 

cit,  fieriooo  potcft.  quinexrarioneiurisadtio  auc  pi  obat  a' lcg./  >  +  d  0  cr  A.SeA  ampliusnul- 

cootractusnafcatur.  Ncquc  veiq  vllum  in  eo  la efthocfeofu membrorumoppofitio :  quiae- 

fingivclcollocariporeftodium.quodprxfcrip-  tiampalraquxiuftaappellat.fiqoidem  ,  vt  ipfc 

tis verbisacrio,  non  contracjtus dccur,  cumv-  aic,aliumcontrac"tumraciunt ,  contraoaturam 

triufquc  idem  futurus  fit cffcdius.Neque  ex  hoe  conrrallus  efle  oporter.  Nimirum  in  hoc  lapfui 

lacioconcilianditeitusaTreur,  propofitosde-  vidctur  Tr.quod  vrgenere  proponicquod  fpc-  • 

fumipoteftiqoippe  quod  Papioian ,inl firu,  cialc  8t  fingulare  cft,  qiiod  fortafllsrefpcxit  *d 

txport  proptci  odium  pa&ionis,  nonacrionem  iu.f.t.derek.ered,  vbi  paclum  ad  cxcepttonem 

contraftustantum  ,  fcd  fimplicirer  a&ionem  prodcft.nonad  acrionem.  fittamcn  vbiquxri- 

ncger.quodmutatsA/  $eod.  mquafpecic  fia  tur,  anexpaltQnafcaturaclio.teiminihabiles 

Itioncmcontraclusnegati  putat  Tr.  perfpicue  ponendifunr.vbi  pro  aiftorcaliquidconucncurm 

errat-.nec  minusfi  ini.  il  drelig.ez  pa&oadtio-  eftin  quibus  terminis  padtuin  ,  dc  quoinrf  i  ,\ r. 

ncmptxfcriptis  vetbisdari exiftimar.  Scdillud  |  i.fruftraneumvk  ioutilccft 
prxcipue  hicdifficilccurinfpecicp /.  u.paclu  Lit.  I. 

nonfufficiatctiamincontinentiadicclum.cum       Siiuflit*  ,*liut  erit tontr*Sut  ]Et  hocquoque 

tamcnftipulatiofaperca  rc  vtilitcr  inrerpona-  nongcnerali.fed  fpccialecft,quiaaliquandoe- 

rur.Nihiloccurriraliudnifiquod  cx  ftipulatio  iufmodi  pa£tuinutilceft/.n  <//r#c*r>0  aliquan- 

ne agitur.etiam nihil intcifit,  fcd  pacla  adic&a  doconciact  5 falte alterat  &  quafi  cfficit  irrcgu- 

actionemnonformanr.nifi  intcrfitpacifccntis:  lnevn l.i 4  &t6.depejiti.  qood  cxcmplum  adco 

&  fortc  paftaquxnon  tam  fccundum  quam  male  Tteutler.  hac  accomodat.  Cxteium  de 

conttanaturamconttaclusfant.quatecftratio-  explicationeillarom  11  agitut  iofradifp.i*. 
nerci  vcnditx.de  qnaagiturra  J./n.non  facile        Quodtximtnon  *fptll*tient  Jcolligcrclicetex 

adformandamawlionem  tofuortcuiaddt  poteft  allegatpl  iraqucll.  alienamhictmmifccriqux- 

cipltcatio relata  ab  A cei  irfieinditl  l  u.quod tex-  ftiooem  an  vidclicct aliquid  faciacmeos,  vo- 

msaccipieodusfitdcftipulationcpcciiali :  *dde  luntas  &  nominatiocootrahcntium ,  vthicvcl 

tti*mGcedd.*dl  yo.d.V.S-  illecontraclusinituscenfcatut:  quod  ipfe  qni- 

Lit     D.  dcmhtcmalefimpliciteroegat,  contratiusfibi 

Sitentr*fubfl*nti*m.]Qux  hic&Iit  fcqq  vf-  infradi-p  10.  thcf.  f.hacquxftioot  rciiciamus. 
que  ad  fin  rh.  traduutur ,  parum  accurata  funt;  L 1  t.  F. 

quippe  indiftioctc  &  tanquam  generalia  pro-       ?xt'»r#rv4//»«V*</*«7«iw.]Idemhiclapfus»  qui 

ponuotur  ,  quxfuncfpecialia.  Btenim  diftin-  iambisnotatus.C^odenimhicproponirur.ta- 
clione  hicopns,  tum  iotcr  narutalia &  fubllan-  tum  in  contradibus  confcnfu  conftancibus  lo- 
tialiacocraclus,  ruminterpactaquxautfccun-  cumhabet.  Ettamcn  propric  loquendo  pacla 
dum «aturam  fubftaotiamue  fuat  cotiaclus  aut   ciufmodi  oon  ti cotraclum fomaat> aut  paclo- 
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riimexinterualioadiect.orum ,  fedrcuooarnu 
fcabcnt  tationcm:  Et  omnino  vt  loquuntu.  lCti 
huiaimoiii  paftis  citra  fubftanrialu  in  *pofi- 
tis  priorcoiitractusrcnouatus,  imo  noauscon- 
fl.tui  videtut/.7  $Mtt6  l.i7.$  t  vtrfnUm  di- 
ttmutb.t  l  Tt.inffr.JL.cmtrnh.tmp  Ncq.obftat 
qnodindl  ?a./w»r»ii«pa&aetiam  circa  ad^.ini 
rnli  poft  aJicfta,  dicuntut  connocii  cor.rta- 
Cru  {  quiahocibi  non  ft^aificat  fo;mare  acho- 
ncm.fcJ  hocfalrcm:  ad  rice pnoncni  pto  icrle, 
&  inelVcei  parterei:  quodianuuiupa;'ri<.ran- 
CMmobtinere  dcttahcatibus  >  nonetiam  adii - 
cicnttbus.ibid  oficndit  Papin  Illaftnt  ,quxlc- 
■  torem  faciuot  naturalcm  c<*t  taft-as  ptxftatio- 
n?  ,hxc  qux  augeot,  vti  recl  :flimc  Hoccomano. 
Vttiu!que  cnim  k  dcrraheutis  &  adiicicntis 
pacli  ciem^la  ibiJ  quamu:sconneitm  propo- 
mintur.Nc  cautto  prxftctut:  vt  cum  fideiiiiTore 
piafrctu-liccr  ma!c  dilsrtiatC«J4f»j*# .  +  tlftr*. 
i8.etiamin  hot  lapfu.quod  «rba, agentc  vcn- 
ditore ,  accipit ,  de  dcfcndcntc  &  eicipicntc. 
Sentcntiacaim  lCti  hxceft.  Quantumuis  pa- 
Gum.quodadiiciensdicitu; ,  citra  adminicula 
ei  interuallo  factum  non  con-ineacur  conrta- 
«ftu,  ncc  dirc&o  vrile  fit,  fien  tamco  pofle  ,  vt 
ebliquc  ad  eiccptioncm  pto&ciat  agentc  vco- 
ditorc.Poncconucntumeflcpoftca,  vt  cum  fi- 
deiufforccautiopixftatctur.  iniuilc  vidcbnur 
pa.tum.cum  acVonem  formare  nequcat.  Vtilc 
tanico  licr  et  accidcnti ,  fi  venditor  ad  prctiutn 
nondumfoliKum  agat :  fiquidcm  xquum  cft, 
cmptoiemadioUictoncro  non  ptius  vrgeii.qui 
fcundum  paclum  conuentum  venditor  fatis- 
dederitdeeuictione*  Porro  ,  vthoc  addamus, 
circa  hanc  traclationem  ita  diftioguendum  vi- 
derur t  quod  pacla  adiiciantur  vel  vtiliter ,  vel 
invtiliter.Prioricafu  vcltransformanr ,  velin- 
funtlncflcdicuntur,  qux  partcm  conttafrus 
faciunt,  &  acrionemcontractusfoimaot ,  vel 
cb  affinitatcm  p.i   .  ■  .:    >ntta  '.;  vel  ob  ez 
tcofionrm  pci  otiScium  ludicis.  T  aosformaie, 
vetbogeneralitcrfumpto.  dicuotui  ttiplicitcr 

I.  Ab  i'aitioqua(iiodocendoaliumconttac*tum, 
•curo  vidciicct  rcpugnant  (ubftaotialibus.cuius 
ciemplain/  6  $.1  d.*fl.tmft  1.6.1  frt.fcrift.vtrk. 

II.  traofroutaodoio  alium  contraclum  vicinum, 
cuiuscxemplam/  %0iv.'t,dtcontrtmft.$  vlt.l. 
nxnd*u  contra  rjiiod  ohncitur*'  n  dprtCAr  vbi 
pacY-oi  d:  z*.-  :c' jocandointraccrrum  tempus 
luutilc  cfle  ttad  tur.eurn  tamen  adcffct  contra- 
fttiSTici.iuscommodan  n»  qucm  traasformari 
potcia^  Bt  Accurfij  quidt.ro  conciliatioacs ixi- 


TIO  VI. 

uolx  funt-Jr<»rr»f.//ii/.j.  eontortS  &  imeorc  1C- 
ti  ahcnam  ilii  loco  adrin»it  fentcriam.yf/K.  h~*b. 
d.7  .f.mumimo  h  *  lit  D  ait  quod  pioptct  vcr- 
bum,t:rtY/»r/o,pacioinfertum>conucnrio  illa  116 
po!lit  valcid  quontam  implicet  contradiclio  - 
nern  ,  prccanum  non  poflc  ptolibitu  tcuocari. 
Vi  tumuanimii  frig-dc  captantut  vcrba  &  noo 
farta  mentione  precarij.commodatum  cflet  ci- 
tta  tiansfoi mationom  &  rationiscft.vt  potcn- 
liusopcicturpjctum  quam  oudum  nomco:  nc- 
qtienonpo  clr  ricti  mcntio  contraclus ,  vbidc 
copcr  paclum  rransforman  Jo  agitut  fi  qntdcm 
hicdepaclisio  concincnti  adicclis  traciarrus. 
Nihtlaliudoccuritnifi  hoc ,  pactacootrafub- 
ftJnnacontracliisadiccla, no  fcmpcrtranfmu- 
tatcfcd  tum  demum  vbi alrcrius  totcreflc  vcr- 
fatur.citracuiusiniuriamafitetftatuioopoflit. 
vtin  ci{\ii.6.dt  frtfrrtfit  vtrb.ta  firuili  bus- vcl 
ctiifpecialccflcin  ptecatio,  piopccr  vagacius 
&  mccitamnacuram.  Ecenimvt  maiime  locu 
illu  accipiasdc  pa^oadiccloei  inceruallo,boc 
tamcad  ciccptioncmptodcfl  ,qux  ibidcmne- 
gatur  ill.transfoimant  paclaalteiandocontra- 
clum  quodfitcumnon adeftcontraclus  atfinis» 
&  tamcnxquitarisratiopac^umfcruandu  fua- 
dct.-quo  cafu  cotradusfit  irregularis  vttnl  14. 
&i(>  dcf>o{itJ($>l  31  /«•4/j.Hiscoufcqueotct  inu- 
tilitcr  adiiciuntur  pacla.  cum  contraclusinclt 
qui  occ  ca  in  fc  tccipiat,  nec  vicioum  in  qucm 
translatiofiat ,  habet ,  ocqucdcficicntcofficio 
tudicis  cztennooi  locuscfl. 

THESIS  VLTIMA. 
Lit.  A- 

Ntf»  iffoiurt  ftdofttxctptitnih  ]  Noo  rec*re  hoc 
indiftinde  affirroarur  ,  Gquidcm  ipfc  tbtf  o, 
taoquam ptoiegulatradidir,  padisobligatio- 
nem  naturalcm  ipfoiuretolli.Etcigoqui  nudo 
pactoqtiid  ptomifit.padoin  contrarium  fa£to, 
ipfoiuic  hbcrabitur.  ScdrefpezitTt.  adpugna 
quxtfrinter/.*^  §  4  d folxtttn &i  17  $  x  b.t, 
quam fupra tolii poflc diximus difl:ncliooc  in- 
tcrobligatioocm  naturalcni  folam  &  cum  ciui- 
li  cooiunc^am.  Eft  8c  alia  componeodi  rat  o, 
quod  cum  non  obftante  paclo  dc  non  petcndo, 
obligatioat  aftioipfoiurefubliftat  ,  ficii  noa 
potcft,  vr  iuscicipicadi  pac!to  qua  Gtum.pofte- 
rion  padtoitatollatur.vcapudprxtoic,  vbidc 
conlhtucndoiudiciotra<ftatur,ptopooi& allc- 
ga!in6poflit:idquccftquodj»W  L17.  S.i  h.ttt, 
pa^i  faCtiefledicuntut.Accurfijcoociliatto.am 
dc  obligaodoan  hbcraodo  agatur,  impif.babl- 
liscft.-kidealuscompoucuduattouu  apudc». 
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iadumin  J.f.t.  ZafihiJ.fr \  ftn%-  refp.  c.Htllon.t.  ICrus.quomam  eaquanuraspcenx,  cxadte  co- 

fup/.i.Hottom.tntracl.d  pacl.inf  Atttat.  t.para.1.  ficu quantitatcm  vlurarum  legitimarum  xn.  ia 

vlt.Coraf.  i  mtfc.i9  GoutM.i.v*riar.Uci.t.tf.inf  Imgulos  annos.-vcl  i.  mcnltruosiu  fingulamii- 

Lit.    B.  lia  HocenimfignifieatlCcus,  dumpropofica 

Siut emptorfiue /5>x'*»./f/w.]Rcfpicir  hic  ad  irl-  Epiftolx  verba  fubnci .Qutfitumefl  de  Uligatto- 

tcrprctatiouc/ 34  in  prin.dtcontrah.tmpt*  quz  iwvfurnmmfrt-  id  cft ,  qux  in  (tipitlationena 

crediturobltare  vulgatx  regulx  iuris,  quatra-  rucrant  pcenalemdeductx.  quxtuum  videlicec 

dirur,  inrerptetarioncmpacti  obfcun  fieri  con-  de  modoeas  foluendi :  quociam  in  pac?o  coo- 

tra  proicrcnrem.McoqucCuiaciusprot/fR^ror,  ucnro  tantu  fortis  &  fummxptinctpali«,diuer~ 

m./'.;4  vutt  (ubltitui ,  (un^i*<?r:aquodlfccdtt  fil  pcpilonibus  fblucndx  nijllapcenx  fiue  vfu- 

Tr  fequutusHott  &  Fotn  qui  lcgc  ibi  abcmp-  rarum facta fuerat  mcnno  Quodfcil.  moucrae 

torc  dictam  putant,q::odlonge  antc  cos  mdd.l.  eum  qutibid  notat  Paulus,  vteziftimaretpa- 

j^.notauit  Accuif.  Veru qula &  hoc  diuinato-  clum  conucntum  adforrem  pernacre.  hoe  ni- 

riumeft>vidcamus,anrcguUpauloantepicpO'  mirumrficclu ,  vtob  moram  faclam  inregra 

fita cafui,//  j^.recte accommodctur.  jtquitas  pcenapcti polTet.  Sedrcclchancopinionc  im- 

planefuadct,vt  io  fpcciei  /  3  -*-v  cditori  eleclio  probat  Paulus,&  exiftimar,  cum  vfui  ar  proptec 

dctur.-quiacum  fcruus  ptrcemfaciat  tei  vcodi  iorrem  eiufque  vfum  foluiotur,  o6po(?ead  in- 

tXjveuditorisaurcm  fi  judicaie  prctium  rei  v£-  regras  vfuras  vd  r.on  ftatim  tcucn  qui  non  vel 

ditx,  ctiam eius eutdiccrc  quam  rcm  vendi-  nondum  dcbet  integi am  forrcm.  £1  igitur  pa- 

tam  vclit.nc  alias  ipfi  per  cmptoris clecl;oocm  cloquodiuerfaeftfolutiofortis.vfuraiurp  quo» 

ioiquacondttio  intcraturrfacit  quod  in  L  ?o.</.  cjue  folutionem  Sc  prxftationcm  diuifam  crTe 


t--*tra»  tmpt  c.id  rariout  drcttu: ,  fi  coniu-ntum 
fir.feiaginta  doliacx  ceutu acceiTura,  vcnduo- 
tis  clTc  darc  qux  vclit  Et  igitur  rcgulafuperior 
txl.ji.h.t.l.d.contrah  $mft  patictot  limitationc, 
fi  ratio  &  xquttas diuerfum  fuadcan:: autad  a- 
JiaoonfubttantialtacontrafUs,  aut  potiusad 
ambiguam  orariontm  Scpropofitioni  mcnt  ic- 
fcrcnda:qualceiemplum  habcmus  tnl.i j  d  can- 
trsk  tmpt.l.ij.qui pcttor  mptgn.&i  noutn  elcgans 
inl.xr.^  ptnd  ftru.vrb  frdd.  Sii  cmm  vcndircrdi- 
xerit.ftillicidia  vti  funcita  fint,  bancpiopofi- 
tioncm  ambigoam  cotraipfumintctpretamur, 
vtintclligatur, xdcsviciuas ,  d  bete fcruiruic" 
xdibusvcnditis.non  a  itcm  (  quod  longc  com- 
modiusclfet  vcnditori  )  vcnditasdcbcre  v  ci- 
nis .  in  quam  fcntcntiam  fcrc  cum  locum  expli- 
cat  Unarcn.ibidem 

Si paHumvfurarum  [Attingit  hic cxplicatio- 
ncm  loci  difficilis  in l.lecfa  +o.d.rtb,crtd Equidc* 
Lcfcuims,  quemcitat  &  fequirurad  manu  non 
«ft  fcd.vr  habcnt  vcrbaTrcuiciplicarionta  Sc 
obfcura  fjtiscft,ncc  carct  fcrupulo. Mt , pafium 
tjfurarumdttrtrtntt  menflrttii.  Obfcutc  hoc  dict 
tui :  quiatrcccnaillamenfttuaf»j//.40.  forns 
funt  Au.a^ifO  tyc  Quaifcil  fummaproirooo. 
infingulosmcnfcsconcitur  Ait  Jltpulattontt  pet 


itatuit.  itavtproporrionc  treccnorurr  &  mcn- 
itruorumeriam  vfurx  iiorprxftadx  Hxc  inte- 
rim  breuiter  &  obiter,  vrinmcntcmci  tcmpo- 
re  vencrunradeumlocum  annorarc  vifum  l^uit. 
cxtcra  accuiation  mcditationi  rcfcruarrtis  Sc- 
rundumquxita  diccndum  :  quod  pacturr.  de 
trcccms menftruisex  forrc  rcfundcndis  traha- 
tutctiamad  vfuras  ftipulationc  pxnalip:om:f- 
fas  ,  hcctcarum  inpaclo  nulla  cxprclla  fucnr 
mcotiofada. 


DISPUTATIO  VII. 

DE  TRANSACTIONIBVS. 

RejpondtKtt 

Ioanne     Engblbfrto  Thillio 
Hanovicnfi. 

T  H  S  S  1  S  1. 
Ljt.  A. 


OXATIO  tytrtnfacltotaufa padcrtim.  ] 
Aur  obfcure  hocdicjtur ,  aut  itrpto- 
pric;cum ponus ci  nt  anomodo  fc'c 
reshabcat,  &  paclum  tranfadionis 
nalu  &c.  Ita  loquirui  tiquam  pritcr  ttipulatto»  caufa  fiuc  modustiafigcodi  fit.fiquidcm  vt  do- 
nem  vfurarum intcrpofita  ibi  fuiiTcc  Itipulatio  cct/  x.^  /•  ttanlaclio fit  pacto  velftipolatione: 
pcenalis:quod  contrafc  habct.F  tcnim  illam  ip-  Difi  forte  Cuiac  pcr  caufam  intellexit  obicd u. 
fam  quanritacem  ,  qux  pccux  Domine  promiila  Centratim  tranf.tffto  omnt  id.  ]  Hoc  ncque 
dicitur ,  appcllationc  vfuiarum  comprchcndit  probatur**  Itg-  a  dtiurtturande  cuius  bic  icn- 

R  \  fus 
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ijj  DISPUT 

fuscft.erpreffus  etiam*£  H*rmtntp.lib  x.titu.T. 
nu  }j.iuramcnturaeflefimiIctranf»ilioDi&  e- 
iufd.m  cffeCtusMeque  txltg-i.^  autmaim.ttH*- 
rntn-*ftr  incptc  enimdiceictur/i»e iuiittiuiit*- 
ri:  Sc  fortaflis  eorefpcxicICcus ,  quodnuonifi 
infpcdis  tcftameDti  vcrbis  traofigi  potcft/. 6.  b. 
tit.  apcrtaraautemtabulatum  apud  magtftra 
tum  fien  folct  Planc  non  valdcpugoauenm.ea, 
qux  mrameoto  fcnteotia,vel  alias  dccifa  &  co 
pofitafuot traofacttadicipoflc  .  hiac.fi  modo 
a  verboad  vcrbalerccte  coocludirurgcneialem 
tranfaftionis  figoificatiooem  ,  ctiam  piobari 

[lOife  ex  ln.9  iy  s.tam  ipfcForcar.a  Ttcur.al- 
eg  ibi  vctb*  tr*nf*cl*finit*,  cooiuoctimaccipi 
velit.&fi  cumGocdd.i»  l.z^o.toi tit  cadifiuo- 
ctimfumasjfruftraoeum  fucrit  verbum,  tianf»- 
B*,9c  quoad  verbumyfw/iquodrenerahsfimu, 
nullaratiodubitaodi  quxahashxc  eft,  quod 
traofactio  de  cootrouerfiis  cooueatione  par- 
tium  decifit  accipi  foleat.quam  quafi  rcmouens 
ICtusfignificare  vidctur,  io  claufula  ifta.dc- 
cretisedictisvclSCtisadicc*a,vri»/^.5.uViOT. 
tulTtrtull  verbu  illud  latius  &  geocrahus  rfur- 
pari.  Cxrerumapudallcgatos  B*rt.  *il»fen.*i 
mfr.C.hicoihil  tale,<$>Si<£4ri/.hoctantu,quod 
traofactiogeneris  &  fpcciei  nomeo  fit :  vt  i  l. 
i  1  9  i  v  S  oullum  vetbum.Sedfcil.Tr  morefuo 
Goed.hositaallegaotisfiderafequutuseft. 
Lit.  D. 

TnHis  ]  Genus  hoctranfactionis  oon  proba- 
mus.fiue  pactiofumatut  io  gcocre,  &  ita  fuerit 
etiamgcnusrcmotius,  fiuein  fpecie-  I -  Qjaia 
omoegenusperpetuo&  fempcr  ioeft  fuxfpe- 
ciei :atquin ipfc  Treut.  cranfact  ionetr.  non  fem- 
per  pactutn,  fed  aliquaodo  contractum  etfe  tra- 
dit.  Ethiocll.  Quiaitafcqueretur  diucrfas & 
oppofitas  fpecies  de  eadem  re  prxdicari :  q  u 0 
anodoquidera  Tr,  aliquaadotranfactionem  io 
placiti finibusconGftere ,  aliquaodoin cootra- 
Aum  innommarumtranfire.  aliquandoftatim 
ftipulationem  cflc  plaoe  infubtilitcr  tradit, 
poft  B  •  >.  :■  hic  t  1  num  n  III.  Qutafcqucietut 
cx  accidcoti  oaturararei  mutari.I  V.Qmacaufa 
oon  poteft  effc  genus  fui  cffcCtus,  tranfa&io 
autcm  ficpacto  vclcontraclu  /.  t-  h  t.  Etergo 

Juxrendum  cftgenus  ,  quodperpetuo  cranu 
tioniincftquodfcil  rcctc  proponitur  i  VVt- 
ftmb.m  p*r»t  hit  n  i.vbi  dcfinit  cranfactionem, 
•^uodfitccidobixflilitis  toccrtx  cooucota  de- 
cifio.vt  vidclicctpcr vetbum, c«»«*n/« ,  diftio- 
guatur  a  dectfiooc  iudiciali,  qux fir  pcr feotco- 
cii.lt  ua  faac  cft,  y  1 1  ranfactio  fi  t  ipfa  rci  cocro- 


\TIO  VII. 

uerfx  decifio :  modi  anctmtnafigendi  paetom 
&  contiactus.&hicftuenoniioatus,  fiucinno- 
rninatus.Dcfinitioflcm Tr.  commuottera Dd» 
probari.teftatur  DtlritMiLi8.C  h.t  n  4. 
L  1  t.  E. 

Attiogit  hic  intcrpretatiooem  l.i-k  t.  quam 
itaioterpungit.vt  vno  contextu  lcgatur.^wi/a- 
uftitur  icn*iionisc*uj*  fcam  veronon  dubito  a- 
iieoam eflc  amcnte ICti ,  qui  nonfpeciem  ali- 
quampacli .  fcd  paftum  fimpltciter  fumptum 
tcuifaclioni  opponerc  voluit,  &  traofactioacm 
apactoicadiftioguetcquodilla  fupcrfc  dubia, 
hocreccrtaintcipooatur.vEt  vidctutibi  iCcue 
pixcipuc  ad  paclum  rcmiflorum  rcfpcxiflei 
quod  licct  alicuius  rci  caufa  ooo  rato  intcrpo- 
natut.vt  1/J/.41  HH.iaff.  taracn  quatenusipfare- 
mifliorei  confidcratur.giatuitum  quid  habere 
vidctur :  traofactioautcm  oatutafuacootratio 
modofchabet  Et  ita  vtvulgolcgitur ,  contra 
mentcmTrcUt  d./.acccpit  Grxcus  Jorerprcsi» 
Eclog  Bafilit.  vtfi  Ji*Xt>»f»v,tbiin  pr.  ira  re4- 
Ahi.l.i.  i  rvfxfnitii ,  «ata  <T  >  i>di  a>  u* 
1%\01  ft\oit/un(  ffvyXupu ; ncquc enim vetba, 
xxra  /1  itf  df.aJ  prxccdcnSj  civ^f  u;Z.,  rcfct- 

ti  poflunt. 

LlT.  F- 

Ctimnuium  p*3umftt it  i*nd*  ]  Rarior  h*C 
tf anfigeodi  ratio e(t,&  vel  ideo  malc  ttanfictio 
pactum  definitur/imo forrafTis ,  vbi  res fubfiftit 
iofioibusconucntionis,de  daodovelfaciendo, 
oullaadhucplaoctraofaclioclt ,  feddc  tranfi- 
geodo  traclatio.-quiaoullaadhuc  reic5riouer- 
(xdecifio,  inquacfleotia  traofactioou coofi  • 
ftit  idque  probatot  textu  noo  obfcuto  in  l  trnn- 
f*&t*4$.Coi h t  vbi  hocootant  Dd.&  nomioa- 
tim  Jafon  ioft  rumccura  tranfacT  ionis  valere  oe- 
gat,io  quo aliqui d  datum  vcl  rctcotum eflc.no 
fucntadfcriptum.Ncqucobftat/z.fa./  quoni£ 
oppofitto  Aquil.  ftipuiatiooi$faeit,vr  quod  de 
pactodicitui ,  rcdtcde  contractu  ionomioato 
explicctui  .-quamuis  ctiam  vidcri  posfit  princi- 
pium  tranfactionispro  ipfapofitumtranfaclio- 
ne:  ctenim  proprieloqucndoct  am  doo  ftipu- 
iat iooc  fcd  eam  fequuta  acceptilatione ,  itaa- 
facliopeificitur- 

Lit.  G. 

C3X  hic  dogenere  traoiactionis  proponuntut 
iamfub  iit.  L>.  coofutatafuot.-  &  qaibusctiana 
corum  fenteotiarefcilitur,  qui  firaplicitetdc^ 
finiunc  contta^um  nomiaatuat' 

• 

Lir. 
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1)1    TRANSACTIONIBUf.  tt| 

liT.  H.  Etiamfi  mr*t*fumttr*nftcliO')Qnr  ftiohxc 

Nec  tnuttndahlit  )  Lapfus  !:iccft  mcmonx:  altioriseft indaginis  &  quam  diflicilem fuciit 

quoniam  Prtr**  Fab.i-ftmefl  14  nihil  inl.zh.tit.  |.|  cum  autLcn.feq.  Cfi adverf.vend.  eiufquc  tta- 

Scd  id  /.t  fi  auucautiontbus.t^e.cmcadit.  clandx  fedcseftii//».!!  th-f,  Eftautem  quxftio 

Dijlrabendontgottodnhii  ,  ]Vci  burn  hoc  poftc-  duplcx:an  iuramentum  tollat  bcneficium  rc- 

rius fuperfl uum  cfhquia ctiam de rc liquida ac.  ftitutionis.  an  cttam alia tcmedia iure  commu- 

ceptilatiofieripoteft  ,  nequc  minushoc cafu  nimaioribusconcefla.inillaolimdifctepaiiret 

acccptilatio  contraclus  crir.  fucrunt.opinioncs  Martini  &  Bulgart,quorum 

THbSlS     II.  altcrDd.  cooftitutioncsdc  contraflibus  ipfo 

Lit.  A.  iurc  validis.altct  ctiamdc  invalidisaccipicbat, 

HudopaBevelptrflipulatioaem  ] Equidcmiam  itcfta  minorefinecuratorc  cclcbtatis  ••  quia 

diximusnudo  pac"to  non  traniigi  &  utiquc  ta-  cx  communifllma  vctcium  opioione  hi  coa- 

men  iotufticiens  cft  cnurneratio  cum  frcqucn-  ttaclushabentur  pro  nullis  :  a  qua  opinione 

certtanfactioitafiac.ut  ab  altcrutra  pattc  ali-  cum  &  hic  &  difp.pixc.  divetfusTr.  contiafta 

quiddeturvclfiat&itaper  contraclum  inno-  ciufmudi  ipfo  iute  valcre  conundac,  diflicul- 

minatum-  ccr  vim  dd.  cooft.tcftitutionis  bcncficium  po- 

Lit.  B.  tcritexc!udentiumevitarc,!eadcmqucdecau- 

Abomnibutquifacifcipoffunt  ]  Rcgulahxcad-  fa  malcadducit  /  x.Cd  fl.Licet  ctiamfi  Martini 

xnittendanon  videtur.quiatranfactio  implici-  fcquaris  lcntentiam,  patata  tamcn  fitrcfpon- 

tam  fcmpcr  habetc*  adiuoclam  remiflioncm  Uo*d  d.l.t.  quodibi agaturde  cootradtu nallo 

&  dationem  :  adeoquc  alienationt  cuidam  li-  vci  pcr  qna'itatemob;ccti  >  ycI  pcrdcfeltum 

miliorcft  EtvcroPauluslC  .e  e  cit  hancte-  qualitatis lntrinfecx ,  ut notant  S*l tctt.  &  ahj 

gulaniproponit:quodquitranfigere  poflunt,  in  *uth.  f*cr*mtnt*,C.  quiadv  vtnd.  Dcaltcra 

ctiamiccte  pacifcantur  :  quod  vcriflimum  cft.  quxftiooe  vidclicetan  pcriuraraentum  minet 

Etittm  mutm,furdm,ftdptr  nudumpaRum.]  B-  excludjtur  arcmcdjo/.i  C.dt rtft  vtnd  tractat 

quiJcmpaclum  opponcie  voluifle  videturfti-  Cyn.ibin.  6.     Salir.n.t  1 5  .qui  Dt^ntrm  icntf- 

pulationi.quam  no  cootrahit  furdus  &  mutus:  ttam  hoc  argumcnto  defendit>  quod  minot  ta- 

coque,quodaliascxtraomaem  controvcrfiam  tumiurafle  vidcatur  fuper  rcmcdio,  quodipfi 

tft,r*ctrincnx>Dd.*UtiMtiml.i.dtV.  o.  Vetum  bcncficioxtatisindultu  eftut  appareat.Treur. 

Bon  tantum  nudum  pactum,  (pcrquod  tamen  lctum  qui  nequc  intcr larfionem  fimpliccm  9c 

non  tranfigiiamfpccicdiclum)  fedctiam  con-  cnormem,  nequc  intcr  remedia  maionbus  Sc 

tra&usinnommatus  vclmaximehac  iuniatc-  nunonbuscompctcuadiftinguit.malcCxnHro, 

tia,ftipulationi  oppoocndus  cft  &  pethuncrc-  S*lieet-  Bald  ranquamaflertorcs  fux  fcotcotix 

Ae  etiamfurdusSc  mutus  rtanfigcrc  poflunt.  advocare  fcd  illefcilicet  eosallcgavit  ex  G*tl. 

PuptUut finejutoru*u8orit*tt]  Hoc  non fatis  tobftrv  41  apud  quem  an oeceflaiia  fitccitio» 

accutate  aut  propitc  ;  quia  tranfactio  icvcra  rationcc  ne,  difputatur.  Scdplutibusdc  hisa- 

■ullacft,  quxtantuminfavorempupilli,  qua-  gcmus  infrarf-A^.i»- 

tenusipficonductt ,  favorabtltter  fuftinccu'-.  Suptr  iniurtit vtlmorttpatrit.]  Hoc  non  vide- 

ficut  ctiam  ipfoiure  oulla  feotentia  fuftinctur  turcongruum  tranfadionisobieclum.nifi  poft   '  , 

favorcxtatis/.  \4.C.dtprctur*ior.  litem  contcftatam  aftioncm  in  filiura  tiafiifle, 

MinorfintttutoritattTutoru.]  Itahxc  ptopo-  aut  denovopoft  patns  moitem  acliooem  filio 

nit  tanquam  cadem  hic  fit  tatio  pupilli  &  mi-  quxfitamproponas.«r  inL  17. dtintur  Cxtcium 

nons.-qaodramenfalfumcftcxipfiutfentltia,  teftitutto  tefpicit  lxfionem  io  >c  pecuniaria, 

3ui  minorcm.|civilitcrquoquc  putat  obligari,  qux hicptincipalitcr  nulla.  Et  quoad  paccm 

cquo  actumdifput.prxccd.  Ettameli  admifla  faciendamTcfpiccreDd.vidcntur.nealteraltc- 

quoque  Cuiacij  fentcntia  ,  oolim  fimpliciter  tum  ofTcndat,  3c  ad  morcs  Italorom  ,  qui  accr- 

aflirmarequodminorreclc  tianfigat  .  quiali-  timc  hxc  Tiodicarc  &  pcrfcqui  folcot. 

cctminor  promutendoobligaii  poflit. nonta-  Lit  C. 

meBremittcrc  litcmnecdifccdeicalnc  ,  nec  Eti*mprocur*toremni*m  bonorum-}  Fto  htc 

ucdifccdatui.aliquiddarcpoterit  :  quiahxc  tcatcatii(2tiiUg.n.dtiHTtiur*nd.&m*iul.t*. 

oonnudamobligationcm,icdalicoatioocm,8c  ^/>4t?«*qutbuslocishuoc  piocuratoicm  d  io> 

adraioiftiaodi  iu$concc:ouoc  tamootum  dcfcrtc,  &  dc  aoo  pctcodo  pacifci 

K.   }  poflc 

x    "      'Digitizecfb^  Google 


I 


M4  DTsruTATio  vn. 

poiT;  probirur.Sed i  n eootrariurt)  moucr,  rum  rttr gtnt  S.t  Gle.xd,  uJt  Atquincriamiraalie- 

ratioquod  ius hocrranfigca  i  cxccdcrc vide-  natcranfigidicaufa.  quodcipeimulum  oocft,,, 

rur poccftatem piocuratoristura tcxtusi-/,0o.  Et quantum intercft ,  an rctincatrcm contto- 

dtprocuriu.  adquemcmendatio  Cniacij  fapere  ucifara,  &  aliquiddct  aliud  .  an  rcmiuacrcab 

ooa  potcft.  cumrcgulanter  omnis  tranfuftio  aIiopolfcflam.&  aliqmd  pioeaaccipiat  Idcoqj 

dcct  dcndi  canfa  fiar.ucquc /.4.0  *).vlt  dtadmt-  egocumCaftt  in  hxrtbo  textuigenctaliiff  / 1/. 

mi  \jHter,(xtit  idoncum  huic  cmcndarioni  fuo-  h.tit.  ek  mconfulto  pnncipc  pocuutorcm  Car- 

H»mtnru:np;.t'bcicpoteft.Adlixccxpcdicn>fa  lans non  polU  ullomodotrjDliq-.re  ftarua.PIa- 

Dd  rttlgodifttuguuot  inttrmandatum  gcne-  nc  i.  cranligcdovtilitcrrcmptincipis  ^cllcrit» 

nc.-aiecum  lil>tra  jc  (inc  hbcra  .  quxan  prob£<  cam  craufiictioncm  aprincipc  acccptju  6t  rati 

da  lic  nccoe, viJcbimusinfrai^f  f  caVi  habu  1  poile  facilc  admitta.  Vctu  h^c  moJo  & 

ood  proban  Tt  apparet  cx  allc^atis  Duaren.  puptllus  Sc  minorttafigcicpofl"uor:&  illi  dcma 

Donrfl.quilocis  ctcacis  vulgatam  iltam  diftin-  triligercpolfc  dicidi  ttir.qui  ira pollur.vc  parri 

clioncmimprobanr  Eaautcm  nonadmifla.ni-  adveifxartio,  aut  coucntoquiutui  txccptio. 
hil  almd  h^beoquod  dicam  ,  nifi  hocmanda-        Prtl.vuttr  pretudicium.]  Ergo  idem  hicquod 

togeneiahquxdam  coottneri  recla&  fimpli-  in  p;ocuiatotc  Cxfat is,  quia in  bmus  quoquc 

ciccr.quxdam  veioquafunfubfidnini  3c  inca-  prariudicium  tranfigi  ab  lllonon  potcft  1  &te« 

fo  neceflitatis, vti  tranfigere,  ius  luraadura  dc  cle  hoc  con:ungit  BtirtoUnl  t}.h.t  raale  uic cm 

ivrrc  3cc.  Nimkumplusiurishabcttutor.  qua  fcpa.at  Treur. 
quicunquccandemprocurator:&cameofacul-  LlT.  D. 

tasiui  am?tidcfcicdi/.i7  J  a.^eiKrwKr.rcftrio-       Syniictuctuttatu  Apud  Snlicet.fr  BArt.ml.14. 

icur  ad  cafum,  quooirncs  alix  dcficiuntpro-  C  ht  &  i»/.i4.fi,jcutcumallcgat  Wefemb.tnl, 

Jationes/.j{-r#ilQveifomodo,quodprocuia-  \i.dtneuat.  nihilplaoehacdcrc.  Scdeftfcdcs 

tori  luscranligcndi  ncgacut.  Iimicabimus,  oili  aux(\tonistni  frejts)i.C.h.t.txqUM(jr  D,  tbtd. 

obrei  inccrtitudincmiyfa  domini  vtilitaa  hoc  icntentu  noftraprobatur.  Vidcti  poflicde  hoc 

cxpofcerc  vidcatur,  &  ica  lusttanfigendituto-  ftatucn  fumci  formamaodati.quod  fiquidcm 

ribus  confeofum/.  J4  §  nlt.ty  l.^6.„.dtfurtu.  li-  habcant  gencralc,  qualeeosalcgc  haberefolc- 

mititut  tn  I.46. vh.d  ttdmintjlr.tut.  Adcundem  re  tradit  Cml.  i- ebftru.  ra-  idcm  dc  ijs  quodde 

modum  non  dOna  ioniscaufii,  fcdvcilitcr,  uc  procuracorc gcneralc lit  ftatucndum  ica  vt nifi 

quidaliud  accipiar,  pacnccndi  i».s  ptorutacari  fuper  rc  planc  dubia,  &  vbi  alix  deficiuot  pro- 

conccd:mu^*'f  /■'■»  ■.t.d.-paci  v  l>i  luspacifrc-  bationcscranfigere  nou  potfincllludcnim  co- 

di  dc  non  pccen  to  agaiur  cutat  -1  i.  qui  plus  iu-  rorccambiguc  &  tncerto  dicituc,  quod  <rndi- 

rishabcrquampiocuracot  Sc  tbtl  mf.t  mfi/i.  cusctanfigesnon  poflicremtctcic  ambitiofc  ic* 

pa&um mcrcicmiflbriu  ,  abahodiftingujtut.  liquidam  :aut  ccicc  ita  dicitur,  vt  ad  quxftionf 

Etcoimnullacft.quam  Ant.  Fab  ml.if.dt  p*3.  propoficamfaciat patum.fiquidrJrcmisfioiuris 

reddir.drFcrentix  ratio,  quod  procuracot  mi  liquidi,  a  trantacliooe  ommooeft  aliena  Sc  rc« 

dscumgcrt  ndi  a  Jommo  habn  .•  quoniam  noo  mota.cftquc  iliud  polirum  cxcraomncm  aleam 

demandaro  fedquamiatccxfcntcnciamandi-  dubitationis !  &  icarcmittcns  Syndicus  tcanli- 

tisilludextt:datur,quxritur.  Sc  cx  Jiveifo plus  gcrcdici  oon  poccft.  Fiuftraauccm  allegaturl 

cutoresbabenti  quihus  plenfflima  admioiftra-  Tr.tanquamconcratia  libi/  s- C,  dtnfur.  8c  ad 

cioalegc  &  magiftratu  concefla  cft,  adco  vt  e-  eainpcius  rcfpondctur,  qued  ibi  lit  rcsdubia  t 

eiamin  iurc  noftto  paflim  pio  dotnims  habcri  vcl quia vbi dc tiafnftione quxriturncccllario 

dicaatuv:<k  diHcrentiamiltam  ipfx  lcgesaver-  res  dubiapixfupponcodaclt  .■  vclpotius,quia 

fantur.quc.  tucoribusrranfigcndi  &  tuiiurandu  adc^uxftioncmhanciftalcx  omnino  no  pcrti- 

deftrcodi  potcftacem  faciuot.  oet.  Proponiturenimibiquodtacitaaccept^o 

P reeuTMir  C*j'*ru  tt*  dcmum.  jSimplicitc:  hoc  cx  folutionc  longi  tcmpotis  minorum  ufiuaiu, 

oegant  Bl &C»flrcn.i»l.iyb  r.fcd  ut  Tr  diftin-  dcbitori  quxtatur.etiam  cocracn  icaccm.  quc 

goit  c  ■>       Bc  pofteam  nr.&l*f.^u\ cam  Glo.  hicutituriurc  privatoium.-fi  vidclicct,  uo  Sin- 

tommucitcr  pioban  teftatur.  Addit aucem  fir.  dici,fed dcfcniorcs  atque itamagifttatus  civi- 

aecrcmcotcouerfamabillopofleirainpcrttaf.  tatum  minores  (ipfa coim civitss  non  potcft) 

«ctioocm  rt initri  ,fcd  tamen  aliquid  dan  poflc  longo  tcinpoteaccepctic  vfutas.  Vcium  hoc  aU 

A>iud,idque&  lafiptobatjfc  fequitur  Ttraq.ttt  tcnuscjuxftioniseft  an  ciuitaslxfahoc  oomi. 

oerc- 
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n«  reftittttionenvin  integtum  pctctcposfit,  dc  cxxquat  vel  etiam  fuperat  fatifda:ion£  ruiuf 

quo  aguut  tnfra<fc#>.u  th.  8.  lit  H.  modi  cft  iuspotcflatis  patrix ,  Ac  teucitntiaa 

L  i  t.    £.  filiopatridebita:qox  cii  fuafeiii.t  tcmitt:  f-- 

Tutorvtl curator trnnfget  ]Veris fime  aitG«t/.  tifdationeo&debctipfiusiuscitca  admmiftta- 

%:»bftru-j2..n.m.inf  valcrc  tranfattroncm  tuto-  tioncm  minui.Et  fua»isratioeft,qojmc>  Cu- 

rum,vbidc  iuftuiapupillotum  dubitatur  plu-  iacio  afFcitTr.ncfructuaruisposfit  ladcicaut 

rimum:id  eft.vbi dubius  Sc  iacertuslitisxxitus  intcucrtcre  ptoprietatem:quiaita  tutcti.pio- 

aliquid  accipcre  vel  remittctc  fuadct  po.ius  cutatoii  pnuatiautCxfatis  Syndico,  ptxlato, 

quam  dc  toro vcntre  inpcticulum  Trcutkrus  etiam,  &  multomagis  orr.ne  ius  tranfigfrfi  no- 

autcm  icmobfcuram  magis  reddit,  diceDS  tu-  gauetis  Vetu  ficut  hi  in  tc  dt  bia  &:  ircctra  bo- 

torcm  rranfigcntcm  non  poflc  dorratc  vcl  alic-  na  fide  tefie  tianft  gut  ita  &  rr  t:l.  o  n  agis  petVe 

nate  Equidcm  donatio  atianiadione  plane  a  dt:emus patrcm.Scd  obhiit  c;  t  d.tut  ,qucm  e- 

Jienacft.*  circa  alicnationem  diftmgucodu  cft  tiam  adducit  Tr  lfin.%.:  Ctd  Mf»  <]i-*.Ub  vbi 

an  tcm  cotroucrfum  posfidcat  pupillus,  aoad-  etiam  in  rrcucodaa  patit  .>clionc  cojifVnfus  fi 

uctfarius.hoccafudecrctoopusnoncflcputo,  hj  rcquuirur  Refp  rt  uera  intpMrr.  cllc  l.accb- 

fc-d  illo dcmum:&  co  camen quodq.telrc  trafi-  icctioncm ■  quia  vt  qua-ftioci  noflrx locostflc 

.gcttutot,  fcddccrctum,  vbidc acluali ttanf.  pojfit u-rn.ini habilcs poncndi lunt,  vidcl:ctr. 

aclione  agicur.intctpooi  cutabit  Poieftetiam  fiJij  inxtatc  pnmaconftituti  ,  quo:t-m  fruftta 

citra  aHcoationemralem  ,  ttanfaclio  a  tutore  rcquiiatutconfcnfus, quorumcuam  in  cod. 

fieri  v.c.rrmittcndo  acliooem  dubiam  ,  &  ali-  j.quoa  !  n  ouendam  actiontm  coufcnfus  non 

quid  proeaaccipiendolicctOd.comuniusctia,  rrquiritur.  Ercri-olioc  cafu  patcr  r.on  m-r  us 

Ytn  de  aclionc  pio  rc  immobih  quarntur  ,  de-  quam  tutor  tcclc  trar-figcr ,  ncquc  aliudff  i  6 fle 

crctuin  iudicis  rcquircre  vidcantur  Bi.  (jr  Ctt-  cicdcndu'-  cftAccuidns.ni.ilc  a  Cwac.Aki  Fab. 

firtn.tnl.fr  tftsxiCh.t  inlio.h  ttt.&i  7>.biciepichcofuS  t$>Caf.rt*. 

itnmut inrt dubt* minor]  Frigida  videtuthxc  qurqut Bl 'fj* ntijpofl Ateur .in l prtfts .it . C.h  r.id 

illatio.cum  quod  fcquirrjia  quxftionc  prarce-  ootant  faltem.quod  non  aquein  ahtnandisie- 

dcntifitomninodiverfum.  Amplius  nullaetia  busa  pattc.  ac  a  tutore,  tcquiratut  iudicis  dc- 

videturratio  dubttandi,  ftquidcm  rem  dubia,  cretum.quod  commuoitet  tcneti  ibidcm  nOtat 

tfk  minorcmcum  curatore  tranfigentcm,  &  in-  Iafoo  ipfetamencontrariumprobans.  Ccnfe- 

•fupcf  de  fimplici  pacefacicda  Ticut.proponit:  qircntct  nulltusmomcnti  eft  Iimitatioabcod. 

cum  pratfcitim  verius  fit,oec  in  illis  ttanfacftio.  labio  ibid.fentctix  Cuiac.addirar,vt  vid.f  atct 

num  fpeciebus,  quibus  de remisfione  iuri,  alt-  tranfigerc  poflit  boaa fidc:quia aut  r  oiunuis  fi- 

«uiusigitur,opuseflt  iudicis  dccreto.  nifi  vbi  lioseiuscfle  xtatis.vt  confentiic  r.6pcfliot,  & 

Jealienandaaliqua  minotisretraclatut.  Eta-  frigidalimitatiocft:quiaquinonifi  rn  cafu  du« 

deoputarim  dcfcndi  poffcctiam  finecuratote  hiodeficictibusptobatiooibustrafipcic  pouft. 

recftc  minorempacemfacerepofTe.cum  ei  fcn-  cum  bonafidc  tranfigere  opottct,  a!  asc<lctn6 

tcotia Tr.ettam fine  curatore  ciuiliter  oblige  traofaclio.fcdcircuueotjo:  autciusxtatis  cu- 

tur.  Catterum paccm  propric  faciunt  rcgcs/Jc  luscofenfusiurta/.-v/r.^tit*» .?».«/>&. rcquiruur.- 

T>nncipes,  vbi  incpte  dc dccrctoiudicis  qux-  &limitatiofalfacft:quooiamquiad  aclioncm 

Tttut:  fcd  fcilicct.  vtpauloantc  notarum  ,  ad  meueodarancceflariuscftcufenfus,idcmmuJ- 

nores  italosqudtftio  hzc  fotmata  td.  tomagisin  tranfa&tone  requuctur. 

THES2S    III.  Hijtfertemificmufu]  At  quiohic  nulla  vide- 

Lit.  A.  turratiodubitaodt.  Cxterumquid  lotclligar, 

Ncgat  hic  parri  tus  tranfigendi  circa  bona  ex  fubieda  diftindionc  petcndum  cft  ,  intcr 

ffilij etiam  in  poceftatc-  Atqu in  abfurdum  vide-  altcnationem  neceffatiam  vcl  voluotariam  V- 

torplusiuriseiTctutoiicuinirctranfigcnd.po.  bi  tamen  duo  dcftdcrari  poffunt.  I  Quod  ilia 

tcftjsconfcflaeft.  quatn  patriouj  &  lcgitimus  diftioctio.qux  pctiturrx  i.vlt.         4  C.dtben. 

adminifttacor vfi ftucluaiius cft  ,  ficadqucm  qtultb  malcaJtranfa^ionemaccommodatur- 

fnorruofioclibcris  filio  pioprietasaut  iatcgta  II.  Quodhioecfficitur,  proijfdcm  Jiabenda, 

aur  pro  parte  eft  ptzucotuta.  Noo  obftat.quod  tranfigete  poflc:  &  alicoarc  poilcquod  faTurn 

^  ii  phis  ptarftat  cautionis  pJicsiuris  habcicde-  «ftcumcittaalicoatioocptxfertim  rcrC  immo. 

b.-at.quia  hoc  piocedit  in  codcm  gcncrc  pcr-  bUtum,fxpcficrif  ofTu  UAafaclit.CJttctuin  vbt 
iosnatUBttL  ibi  aihUcfttjuodi«4ltcupciiiwu  <ir  ih*-    fc,  - 
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d t  alienatione eiufmodt  quxtitucoen  nifi im-  (fr       &  ia ctp.fi ▼afallaJ,  fi de  feudedef.  eont. 

•crfccxetraofigere  poflit  ,  qui  ius  alieoandi  permiccitur vafallo  tranfigere  bonafide  eciam 

nohabct  £c  hacadmiflaexplicationcmagisc-  in ptxiudiciumdomini ,  ctiamfinehuiuscon- 

tiamtutoriiusttanfigcndiiunegandum  Eti-  feofu.oooiaocum  fiagac  ,  fcdeciam  fi conrc* 

gitur,  utaatcdiccum  dccifio  quxltionis  indc  niatut,  Atquin  boccafu  non  nifi  aliquidin  a- 

pctenda  clt.an  caufautdubia  ,  aliaquc  dcfi-  Crorcm  cranbfcicndode  feudo,  in ptaciudicium 

cianc  probationes,  uc  videlicct  h;c  patet  tianfi-  domini  quidficti  poccft:&  liqoidumcft.quoad 

gcndoaiiquiddarcvclremicccrcpolliccciamfi  alienacioncm  tciumnon  feudalium  ,  domini 

jcsillaficimmobilts  :quo:u am  Itoc  cafu  dccrc-  confcnfu  nullomodoopuscfle  :]uc  ptoinderc- 

tumoon  requiti  vcnusclt.  ac  notat  Tiraquett,  cliusforcaflis  Sehenck  in  d  cKf  fiv*fi»Utu  fimpli* 

d.rcrr*#jennl,%.i  Gloff.14.nu.6fi  tyOT.VVt^tmb.  citet  lusttanfigcodi  vafailocflccdac  licccqui- 

conjit  70.»nm  itj  Illaaiia  quxftiocftquam  im-  dam  difttnguaor,  an  de  cranfacriouc  cum  aho 

plicitehicpropoaitTr.tradtata  »  Dd.inl.fr A-fet  coavafalloan  planc  cxtrauco  agatur, 
la.C/j.f.anpaccrrcsimmobilcs  hlijfam,  poflic  THESIS  IV. 

alicnarc  finc  dcctcto:  quoi  communitcr  atfir-  Lit.  A. 

mariaDd  ccftacut  lafon. md.l.  jt    ufcauccm      TLttamfnptr  ttnttet  quifltont.)  Tranfaccioncn* 

ncc  ibi  dc  cranlacr  :onc  dsfi.urac,  &  k  utcncnm  tancum  admitticbic  Accutf.  fi  hoc  agacur ,  uc 

ilbmcommuncm  Dd.itr.p:oh.u,imlc  adcoin-  qutsmaacac  vclrelinquacur  io  libcrcace.qucra 

fpcflusaTr  Cxcctum  diltmctionem  fuppedi-  fcquicur Batc.(malc  aTr  allegacusi/i/. uittm.C, 

twdlttltim  C.dt  ocn.rjutUb  qux  non  cancuro  in  i>.t,  ubi  ait  bcnc  fcncirc  Gloflam  fcd  cutnhic 

cafu ncce flitatis, utgcntc xic  aliencfcdetiam  fingularcm eflc ait  Jafon  ibid.  &  commumtec 

Uttlitatis.fi policllioncs  (iot  Itorilcs  vcl fump-  leccptum  talctc  cciam  tranfaclioocm  uc  lic 

tuofxalicnationcmpcimuttc:  &  quidcm,  ut  fervus  5cicaftneItatuuncC^»>w,84i/^.J/»/if#/.{> 

exiftimo  cum  Dd  contrajafoo  lincdccteto  :  Cajirtn.d.l.ulttm.  vetum  ita  valcre  tranfadtio- 

quiaut  vctbaibt  habcoc.commiccitur  idpicta-  nem.uciusalfcreodi  fein  libertaccm,  prxcida- 

ti  paternx.Nequc  captandum  elt  veibum  rtte,  tur,  cx  tllis  ftatuit  nemo  ?  nec  Jafon  malc  a  Tr, 

Suoinrf  §.4-ucicui  ]ufttn,6c  dc  folcnnitacibus  allcgatus  .  ic  tc{\c  Sahcec.  valcrc  (tanfacTionJ 

ccrctoquc  expliaandnm  ,  cuiusaliasincam  att cciam couttalibcrraccm  dubio ftace  8c  per- 

verbofaconfticucione  mcncioncm  fcciflcr  Ju-  fcvaranre  :fcdeo  redactoadccrctcudinem,  cc- 

ftin  #5»/7/«fcilicctnihil  aliud  figntficac,  quam  fcindi tranfactioncm,  ycl  rctro  dcclatari  out. 

illiscafibuspactemtesiirmobncs  tcclc  vcde-  lam-  Et  faneperquamfuerit  dutum,  repertts 

ie  pofle  ■  &  fane  xquumcftplus  hicpermitti  poftca  ooyis  infttumcntis  &  probationibus, 

patriquamtucoti,  torcr  quos  tttfliccmiaiio-  iusproclamandiin  Hbcrcacem  ocgare,  cumli- 

■cm  ditFercncix  ipfe  aflignar  Jafou.  bcrtasfittcsioxftimabilis  .  acquc  adco  ttaof- 

Lit    C.  aftio  hic  inita  aliarufupcrrepccuniaria  rranfi 

Situt  ntt  dt  dett  filU.]  Nihil  boc  ad  confirma-  actionum  iure  poflicccnferi  arg-l.i\.  Cod.  h.t.t. 

cionem  prxccdentium  facit:quia  filiahic  pct-  9.C.detib.c0uf.Uc<\\icob(iml.mlt.C  ht.  cx  qi>a 

fonahabiliscft,qu*confcntjtequeat  .in  qui-  cranfa&ionem  valetc probatur,  fed  proclama- 

bustcrminisconfcnfumfiliorumrcquiri,  tam  tioin  libertatem  noo  negatur.  Nonobftate- 

an  t  c  diximus.  tiam  atgum.a  re  iudicata  •  vcl  quia  multx  inter 

Lit.  D.  hanc&cranfatcioncmfunc  dincrcncix  &  faci- 

Aliudefiin  v*f*tle.)  Itccum hic  cuiufdam  li»  liuscft,utfenccnciaprxiudicerlibertaci,quam 

Btitatioots  vicc  adijcic  verbum,  decidcndi,  fi-  prirataconventio:  vel  potiusquia  ctiam  coo- 

nequotamconullaficti  poccft  veracranfaclio.  trafeoteotiamitefatamfervisolim  io  liberta- 

Apparct  auccm cx  allcgacis,  ptobaci  a  Tr-  di-  tem  afleti  poterat :  quam  ail .  r n o nis  aur  afler- 

ftin£tioneniDo£totum,quam  rcfctt  Tirnq  dt  corisdifficulracem  fuftulicJuftin.<»/.i  C.«V*/l 

tetrnclienttl.^.GUf  t+.num  66.Sc  probat  VVe-  v/w/.fo//«»</.fcdnonip(aminIibcrtatcmprocla- 

ftmb.tonfi.70  num.t).  an  vafallus  poflidcac fcu  ^macioncm. 

dum,  an  advctfarius  .  uc  fcilicet  traofigendo       IncnMfafintuildenmfiiti  )  Vidc  Dd.  ind.  I  ult. 

feudumquodaliuspoflidet,  remitterc,  nou  C.h.t-  qui  fcre  dccrctum  Epifcopi  dcftdctaot : 

autcm afc  poflellum  in  alium transferrc  poflit.  idemquc  communitcr ibidem in  quxftionc fe • 

tc&tobivmaxQiiiyiotlwtMn.dttmtT.int.vtijf.  qucncc dc caufa  matrimooiaJidiUinguunt,  ao 
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yroan  contra  coniugium  rranfacTio  inrctpo- 
narm ;  bcuji  ;.t  .de,f/onj.cMfi.).v.vbitiij>  .  ,-o.  ponu 
formam tranfactioniscuiusmeminit  Tr.  fut ci 
ftupro,  non  ta.nco  crimjnalirer  inrcorato,  ijuo 
calu  tranlaclioui  locus  non  clt  mxta  uot.  th.\ 
Lit  8. 

EtiAm pofl conciufiontm  tn  cauj'a.]  Ratio  mani- 


'J7 


titmtfiadconiicncarefcr.itur.cilcfalfam,  &.■  jft 
hoclapiiiiH  Tiibou  q-ud  tura  Caiusn:^.  /.  j,f. 
i.vcbo,  tranfei  pcr  uai  fl.tncnrm  fncril  vfua# 
vtillud  rcfcrtci  adiud  cata.  hoccuam  narTtu- 
lericad  conucnriones.  Jcd  rcctc  notat  Cuiauu 
Ant.tAb  tnd  1.6.  fiquidcm  vt:ba  Ca:jDOii  pofle 
trai  ft£t  fine  tudicc  ,  deiudicro  inrelligi  non 


f.fta  dt  alkgataa  T  r.  cjucd  rcs  nondujvi  fit  1;-  roliuni :  cum  abhtrda  &  incpra  iocutiohc,  noa 

q.udj,  nccjucnili  abluidc  &  incpre  flificntitc  pofle  luJtcati  finc  mdicc  Ipfc  t.mitti  Fabei  frn- 

qmspolfic  Trcutlcitis  auccm  in  iisq^ospro  3c  tcntiam  <**./.  6.  A  r.abfuiiJam  fibi  vidcn  atr,  coq; 

co.  ttaailtgar  fequutus  cTtiidcin  Dejrio  .>  ./ '  ficcamaccipir.vr  Caius.qucm  oou  iccte  ccpc- 

C.h  t.n.L-f)  hicaurcmillisquosvt  diil  addiicit.  rir  Tnboniaous ,  hoc  taDtum,  oon  nifi  infpe- 

iuiuriam  lacit.A:  faliocitac  Barr.inLfiTMttr.de  cris  vcibtscuminodc  rranfigi  poflc  fcnferit.Ig- 

rtiud CAjir.m Lfirc nlicn.im.^.vit.dt ptgn.Aci.h.iiJ.  uofccndum  DJ  plaoc  cfl,  apud  quos  uunqnarn 

canquamfibicontrariunu/i/.7.f9><n/j.^./.  (irbi  vapulat^Ttibonianus,  fi  cx  veibtsn'/  p  nco  po- 

nihil  de  cocclufionein  caufa ,  fed  hoccancum  cuerunt  elicere  aliam  fenctnciam .  cuius  camcn 


dicic.quodttanfaaiolocumooahabcat  >  ft  rcs 
fitlicjuidapeiiaftrumciuurn,  idquc  cx  co  tra- 
dir  Alex.veLi.conf.Gi.  tmfin.&L  idcm  dc  inftrum. 
habcncc pararam  cxecurioncpoftBait.  &  alios 
rradic  ljf.i»l.fic*ujM,}2.C  b  t )  GomuL.dtdeliB.c. 


nu  vfq,-  adeoincpcasafVcruor  latioprs.  1.  Quod 
hoc  Itarutum  !ic  odio  ccTamer.i  ctcuitannum, 
&t  tndt  luctum  caprantium.  II.  Quod  pubiicc 
inicrfit  cxitum  habctc  fuprcmas  voiuntatts, 
qua?  alias  peihuiufmodi  tianfactioocsciicum- 


}.n  rtg.vbinihii  ahud fcnbic,nifi  quodpoftrcm  ucnircntur.  III.  argnm.pra*bct  lario  prohiiiitas 

iudKatamnou  ttanligarur.  Ervclhioc  atj;u-  tranfadiouis  fupci  ahmcotis  futurts.  iV.Traf- 

mcDcumfumcrclicct.quaotumallcgatisTr.uc  a&ioeiuiraodireuciatranfadtionocfl.cu  obli- 

ctibucndum.  £>r>°  cX  teftamftonon  cx  factomco.fedalieno 

Lit.    C.  Jcftcndat.NeqjofeftatAnonr/f  tt.fc  r.qtioniaibi 

HonptftremiudicatMm.]  Fruftraobijcitar/. /7  apparct  factam fuifle copiam  mlpicicodi  .-ncqi 

tMujA,3L.h  ./.quooiam  per  Aquiiianam  Itipula-  vcro  cxcufari  dcbct  fupina  ncgligentia  eius» 

tioncm  iuseciam  Iiqmdumccmicci  potcft,  fed  q;n  po.Tra :  tocum  tcltamcntum  afc  non  infpc- 

bod  tanquampcrtranfacTioncm  :  quomodocu  ctumfuiifc  ,  caufccur. 

locumpoit  Axcurfiuinrc£tccxpIicautS*//r  Im/.  ^fuMmitMextcmdtreileput».]  Rrrat  hicAccurC 

Cr  .tli;  it  idem,  coquc  ipfo  fatis  condcmoanc  in-  inl.j.fi.h  /probarus  cciamaBald  tltd.ty  inl.6. 

fcliccm  Donclli.quatn  Tr.profcadducit,  emc-  /;  /.quos  rccTc  icp  chcndit  lzCou  ind.l.eolum.  t . 

dationcm,qui  in  dl.jt.  pro,  ftnon,  lcgit,  qui».  vbi  mirari  fc  ait ctiorcm  iflum,  cum  cxprcflum 

Lit.  D.  fit  inl  i  f.  \  quer*xim.ttflam. Mftr  quodiniudi- 

PMflhnet/terif>oJf,.1[>iobo  hoc,vcl  idea.quod  cionifi  inlpcclis  ccftamenci  vcibis  vetitas  in- 

f-ntci.tia/ s.b.  t.  coutincar  aliquid  fmgularc,  quiri  iion poflic:&:  faac  fatuusillc  iodcx  tucrir, 

piomdcquam  mimrac extcudcudum  :  &  ,  vr  qui pronunticc oon  inlpcclo roltamcnro,aquo 

CMpr  &1mj'.  nocanc,  qui  trao/I^it.acceptofortc  coca  viscauf*  &  intcntionis  dcpcndct.  8t  cigo 

mioimopromagnafumma,dct  ipitur  :  qui  vl-  eiac  Ticur.  dum  hocpucat§cn  pcr  extcofinnc. 

tro  totom  rcmtt tit.no»  dectpitur.  An  huu  :  ■■  f<  :hc: >  rcnnntitrc .]  Vnushoc  afint- 

LiT.    E.  mat  Accutlius.a  quodilfcntiunt  cxtcriomocs, 

Htfi infftcliittfi*menttvtrbtt  J  Ercnim  vr  Dd.  vt  tcltanrur  CAjiren.indtil  /•  6  &  tbid.  UJtm  eoL 

nbtaot.adfolcnuttatcm  huiulmodi  tranfaCtio-  4  qoi  poft  Birt.ibid  multistationibusfenten- 
nispettioct,  vt  tcltamenti  veioa infpiciantur.-  *tiam  ntgatinamconfirmar. 

idque  vctba/-3.>> /.apcueprar fc  ferunt.iuntTa  Ysif.i::rMmc>,tuminteruenertt  ]  Ratiooemad- 

h.$.t.quemMd  teJlMm.Aftr  Scd  in  ^milio  Fcirc-  dit  Trcut.quia  ruoc  cllctconucntiocomia  bo- 

to,quemrefcit  &  fcquiturCMMr  rn/.i  /;./.  ab-  nos moiescit:ilcstanium.  Quodinfubcihrcr  8c 


fuid  um  Tidcrur,cum  nihil  prohtbcre  vidcatur, 
quo  minus  quis,  ctiamfi  non  lulpt  xerit  vcrba 
ttftamcnti  .aliquoacccpto.cranligcodoiusfucl 
Kmituc :  i^coquc  ccufcc  Cuuc.*fic2./.6.fcaEca. 


injponriue  d-.titur  Vohiitautdcbuit  diccre.va 
lcre  iuramcoipin ,  quia  icnunriatio  illacui  ac- 
ccsfit  iuiamcotum  tantum  lit  c6tta  bonos  mo- 
icsiuiisciuihs.  Vidctuiautcm  cxiftimaicTr. 

S  quoj 


BTgKized  by  Cfoo^te 


1J* 


DISPUTATIO  VII. 


quodiutaincntum  hocetiam  iurc ciuih fitob-   Itirionum,  multomnas  ex  eo,  quod  alimentJi 

liiiatonu.ii  quod  (ccusvidctur.  tum  pcr  tcxtu 
«cnctalcmi»/.r.  C.od  itlt-ibvi.  tumquiadcur 
nite  cauonico  <alct  luramcrtmn  contra  bonos 
morcsiunscanonici ,  ita ncc  iu.c  ciuili  valcrc 
dcbcccoutrabouosmorcsillius  iotls.Bt  ita  vi- 
dcntui  fcmitcDd.cxquibushoc  btc  difputac 
lAfonimLj.h  t  t oL 4- & lcntcntiuh lilam confit- 
matauuritatc  lunscanonia  a  tAf.  tum  con- 

ttncAt  dt  iurtmr. 

Antnte{iam<ntonunc»}*t»  ]  Rcfpondct  Tr. 
non  habcrc  locum  in  ilto  rellamcnto»  nifi  aliu- 
de  litigatonbus  non  conftct  &c.  Atqum  ita 
quxltiocftdciudubitabili  quiactiatnui  calu 
tcftamcimfcripti.fi  dcrcliclo  couftet.difpol.- 

uo/.<5 />.'»/. ccflabit.Plaucft  fcquamur  Tty  v*»    u  cU.quod  almd  (it  luhurandum  (cruari,  Scc 


y  omilladiuilis  pcnfiooibus  pixltantur  ad  va- 
hdnatcm  rniifactionis  concludi  pouft.  QuoJ 
{c<]u\tu\  ,vnde  jlimrntcrMm ,  tyc  cx  prxccdcnci- 
bus  ncn  mfcttuc,  &tantominus  vidcri  dcuc- 
bat  Itipulatio  vna  (iquidcm  hoc  ipfutn  actura 
vtdmlx  cilcnt  pculioncs. 

Lit.  G. 

NtquiUmmr«t»tAlu  trmnf.tfifo  vkltlit  ]  Dc- 
li  Jciauciu  quismcritohicuidiciumTrcu-.qui- 
pauloanrcl.r  L  infpectioni  iuramcnto rcnuu- 
tuu  poflc  dii  crat,  quod  ibi  tantum  orfcndcrc- 
turiatioiurisciuilis.  Quxrattocti;  m  lucmi- 
!itat,  cum  tranlatf  tomcrac.ique  noualcge.  ci- 
uih  improbcrur.  Dccidendi  quoque  ratiofub- 


in  tcltamentonuncupatiuo,  quodnudis  vcrbis 


&  vocc  nuncupatut  , 


hic  coniliiutioin  locus 


clfc  nou  potc(t,  n  ii  pcr  tranfactioncm.vt  tran- 
(igiaoo  pollit,  nili  cxaminatis  tcitibus.ic  cog- 
nitistcltificatis.  Hodtc  planc  ,  cum  Sc  hxc  tc- 
ftimcntapcr  Notatiosio  fcri  -rum  roiigi  tb- 
lcant.ctiamdc  infpcctionc  quxn  potcft. 
Lit.  F 


nulliusmomcnti  cft.quia  idcm  dicamin  dicla 
quarltionc  lit.  Et,  cui  fi  applicctur  hxc  diftia- 
Ctio,  lcqtictur.rcnunriatioaem  pcr  tutamcutu 
non  confirmari.cV  italcgcs  vc.-bisno  rcbusim- 
poocntur :  &  incptc  quis  ncgat  tianlaclioncm 
uiratam  valctc.qui  iufiurandum  j  rcjt.tumfcr- 
tuodum  air.  Cxrcium.quoma,  vr  diclu.  adus 
iftc  mcialcge  ciuili  improbatur,  6n  noftatue- 


TuturuJic?  AA\t  Jcprxtcucisaginoopofle,    '"«tontra  Tr.  iplumacltum  lutamcoto  cx  ra 


idcodc  ijslicttc  rraafigi.  lo  quibus  opoitet  cf- 
feerrorem  typo^taphicum  i  quia  &  antcce- 
densfalfum,  Sc  cooncxioincpta  cft  :  quja  vbi 
nulla  cftaftio,ibinullaquoquc«ft  tranUctio. 

AltudinAlunentnftrtonti '*  "  l  ]  Rationcm 
«xDd.rcddit  lAfon.mprniln.b.t  iny.notAb.da- 
pliccm  i  altcramafauorc  vltimuum  voluuta- 
tura ,  alteram  quod  hic  alimcnta  habeat  quis 
«xprouifionetcftatoris  ,  fcd  cx  caufacontia- 
«tushabeatcx  proutfioocpropna:  &  illcqui- 
demitahabetcx  teftatoris  ptouifione.vttcfta- 
roreafcmclprxftarioolucnt,  ncpoftca  egcrct 
•limeniariusroccdiuerfaratioarTcrtura  Duar. 
i.ir/i/^.44.CxterumRobcit.+  Vtr.fiHt.tfi  cafum 
ptopaniifingularcm  ,  quo  vcrbicaufapatcra 
certiofiliofuoalimcntaltipulatus  cft .  idcoquc 
rarioocm  St  alcgatarij  &  ab  vltimariim  voh;«- 
ratcmfavore  cooluuftim  putac  cflc  defumcn 


tionc  luris  canonici  coofiimati:cum  prxfcrt  m 
vcriusfit.in  gcncrcquibufcunq.actibus  iura- 
mcutumlicitcadijcitur,  eosiuramcotoconua- 
Jidan,vt  pcobatum^./r4t:.//7.7.  lit.D.  vbi  no- 
r.itisaddeXrt/M/»  mc  muAmuit,n.fj  notio.+.(i.. 
citquodipfcTr.hacipfathcfilit  l.infio-  >bi 
llhmquxftioDcm  vitiofa  tautologia  lepctit) 
corumfcntcotiam,  qui  tranfadtioocmiurutam 
valcrc  putaot,iurccaoooico  vcnercmcflc  co- 
ccdit.  LtT.  H. 

NontAmen  Arbttri  ]  Procul  dubio  tera  hxc 
fcntcotia  cftquod  pafliai;»/»./;./».  c«CptCcife 
ptxtoi  rSc  decrctumprztons  rcquiratur  Neqs 
icpcriohinc  diiTcotire  lAjtn.tntotAhmtl  g.  qmn 
imoipfc/n$ fifrotor  cognitioncm fuprralimc- 
tismixtilmpcrijcflc,  3c  oobiJi  ofricio  mdicis 
cxpcdititradit  cuiusgeocnsqux  funt.cumcx 
oottflima  Do.toru  fcotcntiamandan  non  pof- 


dam,  &  tarocofortcquistcntauer.t.ctiam  ifto  »  mu,">  m.nuscoram  arbit.is  eaexpcdiri 
cafupoftmortcmpatt.sfilium  non  rcfte  fuper  poffeconccdent.  htreuera  incptafueritcollc- 
alimcntisfuturistraofa.fturum.Tr.  autcm  ra-    clio.arbittia l.ntrcdada  adioftar  ludtciorum 


tionemobfcure&incongruc,  imoiocongruam 
proponu.quod  piomiflor  libi  confulerc  cco- 
featur,  vt  diuiiispcnliombus  foluat  ••  vcl  quia 
hic noo  de  .otcrcflc  promnibiis,  iid ftipulato- 
tisquxritur:  vcl  quia  adxquata  ttanfactioois 
prohfuitxiauonondejc&dcia  diuilioac  oix- 


crgoaibitri  fupcr  hac tranfadione  cognofcere 
poiluot- fiquidctr.  hicftuftra  iudicem  dcdcric 
prxtcr.  Lit.  I. 

Id  tAmenAdAlitnAtionemrirmm  Eeeleju,  fre.\ 
«Quxftiohioc  videtur  alteoa,  tt  manifefta  di- 
ucific 

atiscft  tatio>Quodalicnatio  ciuimodi  i c - 

ium 


* 


DE    TRANSACTIONIBUS.  cj, 

ramiimpllcircrprobibita.hxcaurff  tranfaclio,  I.Quodcum  .pfcTr.lir  ApofcDd.  cotT.muni- 
fi mchoi  lr  facta  aljmentorumcodttio.crprcf-  rctomnesrationcmpermiflx  rranfacliODistx/. 
feaJmilla&confitmata.  Eadcm  ipfa  quxftio  debon.tor.&t  pctat,  ca  vtiquc  Joquirurdc  reo. 
piopofica  zit.U fp.prte.th.t  Ut.  E.tnfin.naa  valc-  Il.quod  cum  ratio  prohibitx  tranfa^ionis  ia 
rcalicoacionem  rerum  minoris,-  criamfi  huius  cnminibus  non  capitalibus  nullaalu  fit,quam 
conuuio  facta  fit  mclior .  Vbi  tamcn  notauim*  nc  pcrfecutioiudicijpoblicipnuatorum  con- 
ex  Simonccilo ,  cfTccluipfo  validuram  alicna-  uencionibus  omittatur  &  rcmittatur.  cumac- 
tioiicm.vjjjti.aprxtorinfauorcmminoris  fa-  cufaror  di&ando  iudicium  poblicum  non  m- 
Cile  fupplebit  folcnnitatc  dectcti :  vel  quiaccia  tcrcflcfuumfcd,Rcipub-  fc  profcqui  profitca- 
citradccrcturnminori  vindicanti  rcm  obitabic  cur:hxc rano.quxxquc  &  magis militet  in  ca- 
CXCcptiopet  textum  cxprcflum  tn  tfifun,iui,%.  pttalibus,in  hiscxcluduur  foh  fcrc  rationcmi* 
i-dt  rth.tor.  frc  pcrquemhocnorat &probat  fcrationis  ,  qux principaliter  ooa  accufatori, 
Accurftni  g.j  h  t rxulc  a  Ti.  impiobatus.  qucm  proptia  voluntas  duxit  ad  accuf<ndum, 
lmentcaJdott  jtx  vcibi:»  nonracile  quisce-  fcdrcodcbetur.AttamenproTr.  dupicx  etiam 
pciit  mcntcmTicut  &  concxiocum  prxcedd.  racio  miiitat.LQuodaiiasnuIlacxctptiadulre- 
vidcbatur  arguctc  hoc  vclle  Tr.  quodaliena-  rij  commoda  potclt  dan  ratio,  fedeaex  partc 
tiorcidotalis ncc  cum  vtilitatc  rxoris  valcat.  Accufatotis  (atis  commoda datur,  dcquolit 
Vctum  Saltcctus  quemaltegatrn/ 16  Cvd.dtpa.  C.II  Quod  explicatio  verior  vltimoru  vcrbo- 
v.  j  aliam  plaoc  quxfcioncm  cractat  ,  &  abhoc  i\xn\,citrafalfiaccufatttntm,  quam  Tr.fequitu: 
loco  alicnam:ancoo(titutio  /  x.Cdtfidttcomm.  bt.f  hocomnino,  vt  lixc  confticucioad  accu- 
yc  qui  pct  crieniwum  tanquam  cx  ccltamcnco  fatorcm  rcferarur.dcfidcrarc  vidctut.de  quoD. 
pixltitir  legaca.poiro  eaprcftarc  tcncacur,ha  lic.F.Ec  pofTit  fort,-  dici  pct  confcqucntiam  hoc 
bct  locum  ctiam  in  dotc.quod  fcil.  negat.  &  o-  ctiamtta  flatum  ad  accufatorcm  ,  vt  impune 
bitcr  (altcm.adoitcndcndam  dirTcicntiam»Ii-  cranligcrc  poflet.de  eoq.  conf  jIcos  rcfpondifle 
mcctoum  &  dors,  hoc  addit  quod  fuperillis  Isnpp.verior  cntm  ctt  fcntctia,qua  ptobat  Suh. 
prohib:tum  ,  fupcr  hanc  auccm  tianfigcic  iit  hic  ry>  De Irion  6  ,.  vbi  cam  tciLtur  cflc  comunc, 
coiiccllum.Piobatioiics.rAr/.  5  -..tnfin.C.  dcafpeil.  quodeciam  primaparshuius  lcgispcrtincac  ad 
&  m.iximc f.v/.u  .§.1  .<t  aiimtnt.  l<i»t.  omnino  accufarorem,  iravtne  quidcmincidatinTur- 
fintalicnx  p>llianum:licct  aliud videaturCyri»*i/  xs.ntt. 

Idtmat Paflodicitnut-]  Probatioex  Paulope-  CaJIrtn.ibid n.t.  Bart  n.i .Salictt.n  -f.quia  pana 
citaoihil  coocludic,  vcl  co  argumcntoquQd  i-  talionisfaltem  liberant  accufatorcm,  proprcr 
felit.D.admitutpaCrioocmio  fpccie/  6.h.t.v-  calumniam  (uiriocndam.fed  non  a  pccna  tcr£i- 
inulla tamcciafaftiocit  &  fancratiodubicaiii  ucrfatotis.&  Turpilltani.  Ar  enim  necomms 
cfcconcraTi  quodinpactovidctutccflarc  ra-  calumniarorpccnam  ta'ioms  fu(cinet;& lrabe- 
cio.qux  incianfactioncprxtorcmicquirit.  nc  tictictnrhoc  inunle  futurtim  cfler  rco,  nuqtia 
vidclicetciicumucuiacui  alimcntactus..  &  mo  cranljvcutoaftocc.fi  pccna  tetgiucifjtoris  fibi 
dico  prxfcnti  contcntusmagni  pictij  alimcnta  lcnct  cfle  fubeundam-  Quamuis&  hoc  vcrum 
remitcicqaxno  n.ilicat  in  rcmiflione,cu  cuili-  iir,  veram  &  propnamhic  nullam  cflc  tranfa- 
bct  liberum  (it.quod  libi  rcliciu  clt,  rcpudiarc:  clionem,  fed.quoddocet  /  i.dtbon.tor.tjpt l  ult. 
vciqi  ptxcorfupcr  pacliooc  ftuftra  adeaturaut  Jcfrtn.iric  non  liberatusreus  pccuniam  aducr- 
cognofcatcalum  qux  fc  Maici  orationc  rcqui-  far<o  dans,fcd  ci  rantuinigoofcitur  d  l.  u  vr  ne 
fita,nonmfiin  ciaulactiooe  babcntiocum.  habcaturproconfcllo.quippccum  aducrfariu 
T  H  t  5  I  S'    V-  corrumfcre  dicatut  /./  vlt.h  t.  quxvttranfa- 

Lit.  A.  cliohunc  tintum  cffcctuin  habcat.  nc  rcus  fic 

Ptopoitur  hicintricatadifpUtatioad/.iS.C«</.  pio  confeflo  am  olim  fuit  lcntentia  lac.  dtA- 
k-t.ia  quamlciipferunt  multi  ex  vcteribus  &  rtnart!ata.\C>».htt  n.  14.  Omniaenim  ctimina 
rcccnciotibus,  quoium  cacalogum  ccxic  bclr.  capttaliaobiectum  tranfadtionis oon  Cuntarf. 
Quianoscotraciationisfcrics  ttahit,quxdam  l.i\fifacijc.dtfaii  &  miferationis ratio,  quod 
cumTr  &  contracumfcd paucis  diccmus.  Ait  dc  vicahominisagatur. itca  fuafic pixfumpcio- 
iniciohanc  Kgcm  non  tn  rcuni,  fcd  inactotcm  ncm,  vi  reusno  confcientia  (ccleris,fcd  potius 
Ctanfig  ntem  conccptam  cflc  qu.x  opiniopau-  grauitatepcticulitertitusob  dubiu  iudicii  e- 
coruniclt,  conciaquamduopixcipuc  iaciuat.  ueatu,pccunia  aducrfitio  dcdillciatclhgatur. 

S    t  Am 


Mo  DisruT^ 

Anvero tmtt  Vit  fffiy ] Diftil» ct  tonis  hieVpta>« 
politx  primumnnrr.brumclt  ,  quod  vuoquc 
£mpoieiiifa>iguii  iriishccat  pacifci  ^ratis.U- 
biduouotaJavi  icntur.L  Qrndtat.tummcmi- 
mrici.cutamcninaccufacoicitaiusli   vt  pofl 
iudiciumcccptum&wrati': .  Si  acccptapccunia 
omittcrcacc-ifationcm  poifir.t  xtctum  in  cafu 
nottdumcccpti  iudicii,  vbiqaisaccufationcm 
minatusclt.egoquidcmdiftingucndMmcxifu- 
mi lcnmintcrdelicla,  nonaniint  faii-umaiu 
occoc,  fcdan  lniisciuilispctfccutiocumcri- 
minaliconcuvr.it   In  lilis  tcmifiioni  gtataitx 
Iocuscft.ooQtranfactiooi,  quod  hoc  incidac  tn 
crimcDConculTionis.vtquisminitaodoaccufa- 
tionem  altct i  cxtorqucat  pccuniam.  Jn  hisctia 
accepta  pccunia  rcm:tti  a&ioncm  polfc  concc 
dam,fedabco,quictiamciutIitcr  agctcporcft: 
quia  vtcunquc  nic  accufationcm  criminalcm 
fuerit  mcditatus  &  minititus,accarr.c  poftca  ac- 
cipicndopccuniamcoolilium  murallc,  Sc  cam, 
aonproperfccutioneeriminali  ,fcd  potius  pro 
iutcrcflc  fuo  ciuili  acccpilTc  crcduur-  Ex  quo 
explicari  poteft  difficiltslocus ,  (mquoctiam 
laborat  Mtuth.Kloek  tn pr*pir*t.htec*{:^tnl.  i.J. 
•l.dt  c*lumni*t.  vbi  pcrmittitur  ih  publicis  cau- 
fisaccipcrepccuniamcitra  fotdidam  cocuflio- 
nem.  Sccuodo  notari  porcft .  quod  tantum  mc- 
minitpadttonisgratuitx.cum  vcroquc  tempo- 
re  infanguinaiiispixferrim,&  maxime  rcopc- 
cuniam  dcdilfc  fir  impuoe. 

lm*m  miuhcrio.  ]  r.on  capio,  quarc  hoc  dc  a- 
dultcriotanquarn  fpcciale  proponat ,  quod  li- 
ceat  ttaofigcrc  rco  datapccunia  :  fiquidcn.  in 
aliisfaogumariishoc  ctiam  ,  tc  magisobtincc. 
Sed  fcilicec  cx  alugato  Klock  hoc  cum  vclle 
colligere  licet,etiam  ex  caufa  adultcrii  reu  pof- 
fe  corrumpereaduerfaiium.ita  vt  non  habcarur 
ptoconfcflo:  fiquidemillc  iftam  Icgcm  ad  ac- 
cufatorcm  tantum  rcfctr :  qui  fpeciali  ranone 
ctanfigcre  vel  pacilci  ncqucat :  maximc  cx  lurc 
aouoquo  euni  pott  conftit.Conltantin  inl  jo 
C.d  *dult  coniunctxpcrlbnx  ranrura  addteriu 
▼  indicatcpofljDi,iIl!5vtiqucturpefit,vindicla 
ptopnj  pudons  Sc  tniutix  pecuniauo  commo- 
iopoftponcre:  Sedhacexplicatit  nc  non  latis 
fibi  conucnirc  videtur  Tr.  lit.  C  vbi  exccpcio- 
nem  adaltcrii  iodiftincte  ptoponit  &  admittit: 
tc  ead.Iit.hanc  rationcmuddit,hodicqucprO- 
hibitxtrj.\Uclio»is,  quodconftitutionis  cot- 
rcdorix  ftudtc  fint  accipicqdat :  qu*  tacio  c- 
tiam  locum  hibct  in  teo. 

tiifi  urifttrat*  shlttnnt.  ]  Non  rccla  vidctar 


TIO  V!I. 

b.*cc\c-pt.o:  quoniam  rranfigcre  pofTc  in  luc 
lcgc  lignific.it  poflct  citra  abolitioncm  ar  pcc 
hanc  magiftrarus  autoritatc  fublato  iudiciuy', 
fruftra  dc  tianf.idtiouc  qux  itur.  Alias  ctiartV» 
malcaccommojjtur  ad  adultcnum  ,  quod  om- 
nibuscnmutihtiscftcominuoc. 

lnn.m  f*n*sim%r>ti  ]i  roponicut  hicalccrapats 
d.ft.nct  iouis,q-'oJ  m  hisliccat  aclori  Sc  rcoan- 
cccceptum  indicium rranfigcre.  Hocaurcm  irt 
fururoacculatorccrquc  cxtraoeo,  qui  nul'am 
ciuilcmpcrfccurionc.n  habcr,  verum  r  on  eflc, 
cx  umdiclncolligitur:  quodhrc  connahatar 
crimcn  coacuflionis.K i  lifdcm  patct,  ma!c  hac 
propooi  denonfjnguioariistaocitm.cumidcni 
lit  in  languinarns,  intcrqux  &:  illa  quoad  ca- 
fumiudtciinondumacccpti  .nullacft  dirTcren- 
tia :  quod  hic  ouliam  talionis  pcenam  mctucrc 
habct  accufator- 

tlT.  B. 

Slortispocntm  r»jrr«i/#.]Scnrcnriam  hanc  fo- 
lio  Sibvllx  vcno  cm  pronuntiac  Dclno.concra 
quam  nihil  concludit  ratio  Dd  htc.quod  muti- 
Ijtufii  mcmbtum  moria;ur.quia  ICrus  inl.  \.dt 
Un.  for.de  mottc loquicur totius.  Mlud  camcrj 
hic  ootandum.an  pefmiflafic  rranfaclio.  ofi  ez 
pocnacxcrsotdioaiia  ,  vcl propccr  circnmftan- 
rus  jggrauaDjavelmioucnda,fcdordinaria,& 
cxgcnercdc]i(fri ,  aohLicpceaa  capitalis  ncc 
ncorafira  fit.xftimandtirn  efle. 

L i  t.  C. 

fyetptflttdHiterh.  IDcduobus  hic  laboratur. 
I.  Dctationc  cxccptioois  quam  indc  dcfumir 
Trcut-  quodL-  iubanomiuarirn dccopacifct 
vctucrit.Scd  prxrerquam  ,  quod  ratio  rarionif. 
quxiicur,  hoc  ipfum  cx  co  10  Jubium  vocarnt, 
quodctimipfcTtcur.aduIterium  exL  loliaca- 
pitalc  furflc  ncgct ,  nu!!af;>ccia!!  prohtbitiooe 
opus  fuiflc  vidcatur.  Nifi  quis  dixcrir .  quod  I.. 
Juliaccrtius  hoc  cauerc  volucnr.  »clpotiusdi- 
fti 

ngucndumcxiltimaucrit,  inrcrrcum  &  ac- 
cuiatorcin,quem  adco  pacifci  vetuerit  L  Julia, 
vt  pacilccndocrimen  conrtaherc  Sc  in  ipfam  !e- 
gcm  laham  iociJcrc  voluenc  /  \z.<:,At*d*h  l. 
tt.i.t.nd.  Ec  hxcratiodequapIatibus"Kiock 
f*g.  z.  C.  x.  ctiamhodicmiiirarin  accafatore 
maximcpoft  coufticutionem/.7*.cy.*tWr.ior- 
taUd.  Veru  in  rco.pixfuppofito.adaltcriCciTe  ' 
capitalc,  oulla  lacisidoneaapparer  ratio ,  oec 
duo  iecimiilisquas  lucp.rtfm  Delrit.lictt  nu. 
«j  piobct  lentcntiam  Alciati  8c  Cuiac.quam  c- 
tiamfcquiturTrcnr.  hiccooftitutiones  correv^' 
Aoiias  ittictc  ctfcaccipicndUu:fedcam  rccciu9 

impfo. 
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improbarevidcturKlock  //>  :.C  2  vbircuho-  apparcrfaris  caufa.quo  mmusinfiftamus  ratio- 

dicquc  in  adultcrio  accufatcrrm  coriutnpcic  ni  1  Cti  tnd.l  t.d.fan  eer  &c 

polTc  conccndit.It.Labouturhicquomodoco-  E:ta>ntncatt[it  frt^  pacts.  ]  Nihtl  fif.gulare 

uemarrc^ul*p:opofit.rh*ccxceptiolquod;l-  hiceft,  fiqutdcm  huius  Jcltcit  pccua  capitajis 

dultcrtumiemporc  Dtoclctiani nondumfueric  eft.- 

capiralciquodbcnc  probat  Klock^  2  C  /con-  Ethasetmprfthnet&e.  J Ma!c compofirioneS 

rraDchtoqui/  v.  adulcerium  cxlcgequidcm  iftas.qitas  dcfcr.dit  confuecudo,concundiccum 

lulia.rckqattonc  cantum.fcd  fab  DD-frarribus  ttanU^tionibus.  quas  ci  tattonc  turis  ciufiil 

dcportationcfubDioclctianopocntr.hdirpu-  milctatio non tam dcfcndit quam  cxcufat,  Tt 

nitumriillcitarradir.vttamen  tlludnulliido-  tic  tcus  habcatu;  pro  confclfo. 

n^arattonc  vel autoritacc compto x't  F.itcndil  U*mrnmlier$muiam ^«.jNon  faciscapioqua- 

itaquccftvcrbailla,  txcepto  ddulurte  a  1  ribo-  lohocfir,  quodroulier  tationc  piopmquit.ris 

niano  cfleadiefta:  attcramenim  coaicChiram,  h'  rcliqut  ceflent , rtaofacfc  pofiit  dc  utrc  ciut- 

cutusctiamnicminit  Tteut.  4  quam  ptobabi-  li.  Eunimiam  Jtctumctt,  compoiitionc.  has, 

Iiorcmait^w.F^2.ct>MK<Saofallitatis&crio-  quas^xiarc  Saxon.proponir ,  cum  tia.ifactio- 

riscoatguic  Ecloga  Baftlicotum ,  inquaexccp  nc.dcqua  agiruii»/.iS  C.h.tit.  parum  autnihtl 

tiohxcdtfertc  quoquc  addita  icpcrttur .  &  o  commitnc  habcrc ,  &  maximcincafu  horoici- 

ftcndirur  Jir.  Vhacth.  ^1'  >  v'bi  cognatus  nullam  pcrfccuttoncm  ciui- 

Sed<uVConfiantinomM£no  [  Capitalis fuppltcij  Iemhabctc  potcft  :  &  vtcognatuspecuniaro  a- 

fln  primushic  fucrtr  audtoi.non  fatisltquidum,  Iiquam  iftfanngct'»  ODcr^e^nr^Cl&f  acciptar, 

(Itcct  id  affirmarc  vidcatur  Jaftin./n  Nfw  1:4.  a  iurc  noftto  plane  ett  alicnum,  quo  mxta  antc 

c.tp  1  i  jpioyict C.TkeojqMor.rfp.nonrtcip.  dicl.i  a.irc  iiidicuim  ccrptum  ,  dc  quocafuhic 

fcticclc  Klock-^.t  c.tp.  1  tnf.  nihi!  ;efcrrc  air,  agtt  Trcut.accufator  pccuniam  acctptcns.inct- 

fiuc  hocad  Conftanrcm  ftuc  Conftantium.ftuc  dtt  in  ctimcn  concusftoois.  Idcoquc  apparec 

ConftaotiDiimrcferas :  vbietiam  diftioguit  in-  murari  hic  ftarum  quxftionis:  &  frcundum  ius 

tcrpcenamordioariam  8c  extraordinariam,  8t  ctttile mulicr ia  crimtnatibus  capitaltbus.quO 

locisquxcx  Apuicio  &  Arnobio  profcrn  fo-  cafu  adaccufandumadmiflacft  iuxtahanc/. /8. 

/eocrefpondcr.Iuuat  fane  Trcut.  quod  fubCo-  icclc  dcmum  nanfigcrc  potcrit. 

ftanrinoadultcrtum  ordinarte  capttalc faclum  Aliaitx  officio.  ]  Atttranfaclionem  non  prx- 

atritmat.Vcrumhacdc  :c,&  aa  cx  L.IuliaaduI-  iudicarc  necmagtftrarui  ncc  tctrio.  Adcoquc 

rcnum  focttt  capitalc  ,  plunbus  agttur  infra  quod  proponirutin  verf.  fane  fi  ille.  pci  nanla- 

fMrt.x.difp.}:.  cliorjcm  ptoximi  cognati  omnibus  altis  viam 

Sitperfiitprolicitttrajifa  ltKddiich  Ttcar.f  4.  prxcludi ,  loco limitationis ex  iurc  Saxon  ac- 

lnfiir.de  pttbl.  iud.  cxquonon  animaducrroqut  ciptendum  aeccflarto  eft  Jlla  aurem  ietu»a 

rationciftadprobanpolTit.curr.  ibidifcrtc  p«-  vidctut  fubtilitas  .atttpottus  cauillario,  quod 

na  Itupri  fimplictsncgctai  eflc  capitalts :  tcgu-  tetuasofficiumquidcmiudicisimplorarc,  lcd 

Ix  autem  koiat/.iS.in  iabio  ftandum  crtr ,  do-  litcm  fufctpcre  nonpoflit .-  cum  prxfcttim  mo- 

nccdoL«aturexceptio.S:  ipfcTr  init;o/»/  C.L.  rtbus noftris omncs  fctc  publicx  accufirtoncs 

Iuita,q«xetiamftupium co;rcct /■  ty  §.2.d  a  a ptocuratore fifcali publica  autorirate  inftttut 

^Wr.pa&ioncsuadiditeflcptohibitas.  foltant. 

Lit.  D.  Uludhie  Mcrtttr  tyc.~\  Quxrir  ao  tranfaflio 

ise  videatur  fibi  ipft  manut  &c.  ]  Non  placer  prxiudtccr  magiftrarui.vt  mitiot  pccnadebcar 

hxcratto.tum  qmaminus  commodc  transfcr-  dictari.  Vbi  vcrbumitludprxiudicarc  ,  vtdcrur 

turadaccafatoicm.in  qucmramcnhanc  lcgcm  duriufculum  :  etenimmagiftrarum  traoficlio 

conccpramcfleftatuitTreat.  tamqoia  itafe-  taltsinclinct  forrafbs  admitiorem fcntcntiam, 

qucrctur,  fiTcibt  caufarcus fuper  crimine,cx  fcd  oon  cogaf.  Cxrcrum  diftingueodum  hic 

quofuftigatio  velmembti  mucilarioirrogatat,  ommno  vidctur  mteriusciuile  Sc  ftatutarium, 

tianftgercc,  cum hoc  cafu  pro  victo  habcarar,  talc  Ttdel- qualc  pauloantc  ptopofuit  Tr.  quo 

eamfcipfum fuftigarc,  vcl mcmbrttm  mutilaic  porcftas agendi adaliqaos ita fpcclat, vt cxtcris 
Tidcri.  Pcioradhucratio  Ttdcrur  qnam  affcit  •  ageodi  vtam prxcluderc  poflint.-fecundu  quod 

Klock  vcplunbusrcum  dcfcreotibos ,  crimcn  iasrationis  vidctur,  vtrcosqui  cumtfttspcrfo- 

jjinoccfcacmagis,  &  iilc cadaciuftius.  Nccjuc  niscoaucnic,  mitiuspuniacur :  quodhoccafa 
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micidH.  ^flnn  <*<X  ^cU  VlM  exlblucr.cj  fimcomncs  vcrbum  citta  acc.p.unc  exeept.ue 

^SbrtSWSS^^»»-  P">P«"«;  q«oddccnm.oc ^^«dU 

r^aTlc  v.dcatnr   luie  auicm  c.u.l.  incrdpide  gerc cu.us fcntcnt.x  (t.pulat.onc  habchrA  nfi 

rc.pordcnda.ncd,  ciufmodi  r.anfaclroncm  fcu.smoment.  aucorcm.ntcrp.cccm  Crarcum, 

rJn*mdafi-nd*  non  faccrc  quod  ca  fcil.cct  quuo  Ecloga  Bafihcor  c.culo  „fl  *f»**W 

nou  ptobetur ,  fed  iniferationis  caufa  haccenus  fCQtcnt.am  hu.us  /tf.«*.tranftul.t  in  hxc  vcroa 

lattem  rco  ignofcatur ,  vtr.c  habcatur  p.o  con  qux fi  Cui  fortc  adrcm  tacctc  vidcatur.cx  tnanu 

fcilo  Scd  Ttcur.diltinclion5cxcuriamus.quia  fctpto  cxcmnJai.  B.bliothecx  Palacin*  bona 
i!lc  cx  rarionc  luns  .ntciclic  ait  intct  dcl.rta         rcprxfcucamus  'txl  tAft  rSJrSi  «i  x-aI©- 

rrauiotaic  lcu.oi.i  vt  m  hisdemuropropretini-  i^jftyn  r,,vnu'.<fi*vlytX»|i*dTMYl£'etW 
tam  tranfaclioncm  m.c.ot.  pccna  rcus  l.t  atfi-  }f  ^  T     upJ       $  j.  lyrj 

c.cndus  Atquin.nlmdcl.a.scxrac.oncums:      ?  y  M»|xf.lwc>  *i  uut,T.  »  t,- 

cumrranf.«:rciionl.crar,  nequctranLclionw  3'»t  r*«  *         ^  ; 

ciufmodiv1luscircporerireftctns.incapirali.  uufinv,  ¥  *  s^s,  a.xwcroaj.  x*f,<  *tf  rac 
busautem  huic  diftmclioni  loeus  no  cft  ,  fiqui-  ytti%$  \*K\iu  ftatim  poftcr.o- 

dcm  eade  his  autcm  tianfigcndi  >us  eir.velna-  ris  huius  cxccptioms,  qux  tamcnrevcrapeti- 

turafuavclcxmoiibusautlegibuscuiulqiR.fi-  tioncm  princ.pi.  cont.ucc ,  fubucirur  rat.o  10 

pub  gtau.ffima (unt  Et  idco  uon  reclc  cxcmpJi  ^xc  Tcrba,  to y df  rlU  wXato^af  tslt  yxX,ua, 

foco  arrcretutfuttum.quodprxfcrt.m.uicc.  ^     |     j;^,-^  rh  r,*ofi*v,  ou«c 

uil.dcquofchoc  loco  agereprofitetur  Treut  J  ^      Mox  btcuior  con- 

cap.talcooncftP.-bjbil.Ubd.ft.npucnduquis  ^  r  i_  ,  -,•  iv   «  -lfl, 

CI,ft,maucrit,ancxdclictoquoq,  c.u.l.sor.a-  ft.tut.on.slubi.citur  dri  aif  ^rii,  •iM.lfr' 

turpcrfccut.onccnc,  &  an >Uo  <af«  tranfigat  («wpifovra  t«v  r,A««f/*v  «r^Xwi  Ai*Xi»oul- 
extiancusal.qu.s,  an  iplc  cuiusinceielt  vt  hic  wt^,  ^^vrfiTilj  uoix«i*« 

dcmumpcrt.aofaa.oncmfolutapccun.adeli-  #  *  j  jj-^^  r;¥  r„u-f,*.  ,1*«  t5 
clocxpattcfacisfajftum.coqucmit.padavidca-         Jt  {  .        ,        ~\  *.,D,;*« 

rorpccoa:ccrcroquinrari3i  iur.snonconue-  ro</  U  lr^r«^  A.aAvr.f.  y«3,i  r»  r.fW**- 

jBir.  vtctantaaio,  qux  m.fcationis  lalccm  .0-  e»%f  o.*f  lyxA,u*r©-.  Egocamconon  ob- 

tu.tu  cxcufatut,vclcrimcnconcuir,oo.s&  ter*  ftantc  Grxconm  autor  tatc  cum  Treut.ac 

piucrfaror.slccum  rrahir,  vcl vr reusprocoo-  fcnt  (cccffioncmficio,duabuspie.ctpuedecau- 

fcUohabcaturcfficir.hunceffeaumopcrctur.  fis.  I.  (^od  partic  il.r,r,»4.conlUns  hxc  fignt- 

Lit     E.  ficat.o  cft.niure  noftro,  &  in  ipfisaiiqua  mul- 

Proponitur  hicicgulanegat.ua  ,  cuiusccrta  tjs  Diocletian.  rcfpoofis  ,  quod  d  monflrac 

rariocftexiutccommuni.quoddcl.aanofior  klock^r  «•  II.  (^uoi cxccptioois  ill.us, 

obicaumhabilettafaa.onum  vcl  paa.ooum:  nullacom  noda  6i  idonca  affcin  potell  ratio. 

«dcoqucccflaatcmifciat.onisratiouccx  iid.  Unam  afFcrr  Accutfius  fjquam  (cquicui  lclno 

*#j»»or.fucccditratioiuriscommun.s,  vt  accu-  p  4  vb. al.asnccrcfurat.onc d.goascommemo- 

fatorquidcm.nci  (at.n  Turp.llianum.reueau-  rat.Quod  cumaccuf-tionefaificoocuriere  terc 

temhabcaturprocoofeir"  U  conu.flo  :  quod  f0|Cat  ciu.l.s  pctfccutio  :  ftdcacomrouniusre- 

rcaeexpl.cat/C/ff*  non  vt  fta  im  ad  cainifice  probatut  &  rcucia  nihil  concludu  .  cum  ciuil.x 

tapiatui.fr d  vt  grauiflivnoleipfumonctctprr-  taioicriminali.dcquahicquxnrur ,  planc  lic 

iudicio  quodhicpixfiimpt.oiurisfir.c5fc.cn-  diucrfa:  &  idcm  locumhabcatio  violentix  Bc 

tiacnnu.iisaducilanum  coruptumcfic:  quan-  aliis  «c  vtiqueinp:iuatisdcliais,fupetquibus 

doetiam  Bald-notat  «n  Uoct.cobtm.vitim  ctiam  fi  cnmmalitcr  agacurttanligi  non  poiTc  icceptu 

pofttranfaclionemamplioricognitionc  «cfcn-  cft.AltcraratiofuitcuiufdaroHugonisde  loa- 

tcntiaopuseilcquodautcm  add.tTr.hoccafu  tana.qucm  rcfcrt  &  fcquituiCj^nJiw* '»  ;  r  :- 
pec  douaodi  caufa  pacilci  hccrc  intclligcndum  qUOd  ct imcn falfi  com fit  turp.sfimutrt.quali  cx 

cftdc.ud.cioccpto:cxtc.umnoodumiiiftitu-  homioc  000  homincmfac  a-  Scd  A:  harc  ratio, 

;V-m accuti^  tam accufat.oucm giatisiemittcrc &  omitcic,  hcct io ca commun.us acquicfcanrDd.h.c.nul- 

pcminitiiin  pcmiu.tiaudiclUdcbct.  ^uscftmomcnt. :  quiaacquc  lot^m.x  ncquc 
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mortisciuilispocna  ,  fufTficit      rranfigcudi  ius  tc  adiudicantur.OportetautcmintclIir,:  impf- 

qux  buicfcBteoiixobijciuocui  loca,poft  Ho-  fasadiudicandas.quiade  rc  ludicata  non  rrann- 

tomann.  Anc  Tabr  8t  Uoncll.  bcnc  rcmoaic  gicur  .-  minimc  autcm  oportct  poni  cafum  fc- 

Klock/>.  +  c  4  quicciam^.;      plunbus  expli-  quurx fentcotiar .qucm male  ponu  Mynjtnf.4., 

cat  ,  quomodoaccufator  hiccranfigrns  incidat  tbftru.fi  jquiaport  tranfacrioaem  non  nifi  pcr 

in  erimen  falfi  ,  in  hoc  fingularis  ,  quod  ertam  errotcm  fenteiuiaferripotclt. 

reum  corrumpcntcm  aduerfanum  criminc  falfi  Uijs  rntiont contumtctddtbtantur.  )Limitatio 

fc  obftringete  cziftimat.  hxc  nimiscft  gcncralis.quiactiam  hx  cxpcnrx 

®:t.%l:<ltnfltontn6nobftru.%t*  ]Non capio  hoc.  quas  piopter  contumaciam  non  comrarcntis, 

quomodon"»  obfcruata  d-fttu^tic  nt  inrcr  cau-  racicndo  rcum  fxpiuscitari  ,  adtt  ucgat  >  no- 

lat  ciuilcs  &  ctiminalcs.Dd  non  posfint  rcddc  -  mine  coittumacix  dcbentut ,  qux  vtiquc  alia- 

i c  rationcm  illius  cxccptionis  :  fi  quidcm  hic  tum  litiscipcnlaru  lurc  ccnfcntur  ScdTreur. 

dift  ndionih  !  plane  ad  rcm  perrinct, £?•'>»/  iS.  fpccialis  contumaci.T  cipeufa*  inrelMgere  vi- 

Ch  t.  piocul dubiotlc  petfccurione  ciiminali  dcrut.quxfcilicct.vt  fcribut Gati  &  Mynfiug. 

tra<ttatur.Cxterum,vt  antc  diclum  limplicitcr  fpcciali  aclionc  in  faclrrr,  \  ctantni  ex/  i  ft  tftsit 

vctum  cft  i  quodcxceptionisillius  commoda  iut  dictndt  (y-c-  Et  hoc  tamen  quale  fit.non  fatis 

ratio  afferri  non  posli  t.  afiequor  quta  liuc  in  illam  actioncm  \  \  fius  litis 

Hoiittnnmonlus  ]  Nimis  genetaliter  affir-  xltmutioncm  venite ,  fiuc  mulcTim  ,  ob  fprc- 

mat ,  quod  moribus  noftris  dc  quocunquc  cri-  tammagirtratus  autoritatcmcontmcri  ftatuas, 

minc rccte tranfi»atut  Equidcmdcfa«fto,  fcd  dcquoactum cftdtffut  ^rA.y  illicquidc  tran- 

pcriculopattium  tranfigi  poteftipoteft  &  ita  vr  facVonc  facta  aclionem  J  /.«  fnblatam  eflc  lnc 

accufator  porronon  admjttatur.fcd  ita  pofle,  vt  vcropriuata  rranfacc*onc  magiftraiui  prxiudi- 

ncc  rcusprocoDuiclo.ncqucaccufatorpro  tcr-  carinon  pollc  confcqucnscft  Scd  vtroquecafu 

giuerfacorc  habcacur.fc  icaTurpillian.  SCrum  quomodo  hx  dicanrur eipcnfx  coiitumacix, 

omnino  fit  fublatum  ,  admittendum  non  vide-  nonanimaduerto:nequc  ibi  de  impcnfis.fcd  de 

tur.  Et  Clat.allegatus  Joquitur  demoribus  Ita-  fpccialifingulariscoorumacixpocoacractatur. 

lix.it, vtopinordccafulucidisnon  conftituti,  LtT.  B. 

&  quod  prxcipuumeft  loquicur  procul  dubio  Vo'.untatttamtntyc  JAit  dc  intcgro  voluntatc 

dc  cafti  quoillcpacem  facit,qui  fpecialiiutc  ra-  parriumagi  poilc,  tranfigi  non  pollc  quia  iudi- 

cultarcm  pcrfequendicriminishabec.aliaracio  ciumrcddatutio  inuitum,  tranfaclioautcm  in- 

cft  citranei,qucm  ctiam  moribus  noftris  citra  cipiat  a  confcnfu  Qux  tatio  non  vidctur  coclu- 

crimen  condufiomsaut  falfi  non  rctftc  tranfi-  derc;vcl  quia  vbi  dc  volunratc  partium  dc  incc- 

gcic.dcfendipoflc  videtur.  groagitur,iudicium  n6cft  in  muito«;vcl  quia, 

THESIS    VI.  quodtranfactioaconfcnfumutuo&incipit.co- 

Lit.  A.  quc  pcrficitur,  tanto  magis  de  nouo  tranfigi 

S/riVri  «rir. ]Vcicur  hac phrafi  eumDd.parurn  polle  vidcri  dcbcc  Ncc  quicquam  abfurdi  vi- 

ex  vfuiuris,  quohxccftqualitas  contracluum  dctut.idagi  intcr  paitcs,  vtpriori  tranfaclionc 

&  actionum.  Etquo  fcnfu  hicactipitur ,  nihil  rcfcilla.ncgotium  dcnuo alns  nouifquc  coodi- 

non  cilct  ftricli  lurts,  quodnullus  aclusczten-  tionibus  compooatur.  Cxtcroquin  ambigua 

ditut vltra  cade  quibus  tractatum  cft  3c  ccgi-  hxcquoqucfenteotiaeft,  fit  dubium  an  rem 

tatum.Vndc  qui  tranfegit  fupcr  tcftamenro.  n6  iudicatam  opponat  tranfaclioni ,  an  hoc potius 

cenfctur  tranfegiflc  dc  rclnftocodicilfcs  /  11  ■  h.  velit.de  eo quod  tiafaclum  cft ,  itcrum  agi  pof- 

r.cui nvn obftac /  ip  tyzo.C.tod.  quiaCodicilli  fcilludfuadetcomparatioreiiudicatxtranfa-. 

non  habcncur  fimplicitcr  pro  nouis  inftrumcn-  ctionis  hocallcg./  »4  C>h.t.8i  id  tamco  non  rc- 

tis,  fedpronouadcbendi  caufa  v.  Cui.ic  Anr.  clc  fimpliciteraffiimafur.quia  Ytique  fallic,  t- 

f2b.mdl.21  ht  tyinl.3%  d.pad.  bi  Aquii.  ftipulacione  &  fubfequuta  acceptila- 

ltAqut  dt  tniurtMttUtatranJigtns.}Zxpcdii3ri'  cioncip  foiurcadliofublacacft- 

tiocft.  quiaJiucifxcivtroquccapirenafcun-  Lit  C 

turacciones.quatum  vnarcmi/Ta,  alccraproti-  jfflsont dt  J.lofubutnittur.)  Limitindumhoc  8c 

nusrcmilfa  vidcri  non  dcbec.Expenfacum  coa-  explicandu  txl.  19-  C. /;  /.  Quodalias  ccia  cx- 

iratm  rroquibus  nullafpecialis  aftio  da-  ceptione&  replicatione  dolo  deceptofuccur- 

tucfcd  cxotJiciomdiasalijaiftiouifubfciuicQ-  cipotcft-  Scdilludhic  obfcuxu,  quid  lotdligac 

,  pej 
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pcrvcrba,i/'tf'»tf?i»w»  promi/cne.  EquiJcm  Do-   d,c.\.ty  t\lenochti.*rbur.it.  qaitamm  ibinec 

doir s LjUuiprodilVnDllo  oraco  loco  aJducic,  prohxc occclegaucet  quod  vtiumque  affirmar 
coricailum  actiontsjc  dolo  cum  actioue  ptx-  Ti.haocquxftioncmcvoluit,fcddchacrcagi- 
fcripcis  verbtsnonadmitcunc :  &  icctc:  tum*r-  cur  plemus  iu  f.fi. dtjf  i  j. 
du  l.',  %  i Mjrrkjtr  verb.vbi  ICtus jctioncm  do-  BeneficiHmquoj.  Li.ry-c  ]Hxc  quxftiopetti- 
Ii  C"rucdit ,  vbi  dcficir  jttioprxfctiptis  veibis:  ncr  a.!  ./:;/•  i.f  :  u,.  9.  vbi  dc  icnudio/. ».  C.  Wir 
tumquii  fi  cdictoptxtotis/.  i.&  pafllm  dc  do-  refc.ven4.cx  profcflo  ttactatu.  Fufc  hoc  difputat 
loactto  doli  vtpotr  famofa  neccum  aclionc  a-  Piocl./ui  /  2  f>  1  cap  4-  cx  cuiusccaditiscolligu-' 
lu ,  ocqut  Jcm  cum  crciaotdioaiio  rcftttutio-  tut  ties  fupct  hac  rc  opiuiones  I.  Simphcicer 
nisbeiuficioconcuciit.-  dcqaoplunbusagicut  ncgar  i  l.Diftinguican  Ixfioxftimcrut ,  rcfpc- 
iufxidifp  U.th.b  clu  habiroadrciipfius.qux  v-c.in iudiciumde- 

gutnJoveretr/aifMciio.^hitioiiicirc  difpuca-   dodacrat,  xftimacionem:  cumfmodi  lxfionem 
tia  Pdaucianfactiocx  faJfisinfttumcntisracta  non  mducerc  hoc  tcmcdium  lpfius  Bart.fcntco* 
aanihilctur  Atquin  dc  hocncmo  dubitat,  fed   tiacft:  an  vcioaJ  lpfumlitis  cvcncun. ,  quod 
illud  coniiouctfum.anipfo  iuic  nulla  tican  ve-  qailibec  alius  altcrum  tanrum  pro  dubiohcisc- 
ropcrrefttcucioncm  minccgtum  fit  refctndcn-   vencu  Jatutusfuiffct :  &  hicdenium  Barc.  lioc 
da:in  quod  procliuior  fum  Q  vt  obitcr  hoc  aj-  rcmcJium  admittit:  tcd  quod  ncmo  facilc  litcs 
damjoon  tjm.quoJ  j&usin  dubtoprxfumidc-  lic  emprmus.petdilficilcm  huius  rci  prubatio* 
bcat  validus.qoam  putius.quoJ  vcrba  Ipen.  C.  nem  fututam  clTcuocant  citati  Rolan  Jusa  Val- 
h.rit  proptic  lotcllccta ,  hanc  fcntentiam non  lc  &  Ptncll.Ill  Scntcnciaobcnormisfiinamde»; 
obfcuce  confitmanr .-  facitargum.a  fcntcncia,  mumlxfioncmremcdiumhoccoccdtt.&quioc' 
quam  tudcx  fallis  teflimooiis  citcumucotus  hwSito rcfpeAu ad tpsa|rcicoactovcifxxftima- 
tulu.qu  xrrr-quicqtiid  cri.im  difputec  Zaf  tftng.  cionc  S c d  prxcerqua  ,  quoJ  ifta  cnormis  cnoi- 
r .'..»,■;;.  i.ipfpture  nuilum  noo  cfle  probat  Tcxt.  millimx  lxfioois  diftuiiftio,  nan  fatisiutepio- 
ial.ditius  u.drt.rt  in.lu  ncquc  entm  intcr  falfa  barur.huic  quoquc  fcotcntix :  tepugaat  ratio, 
tcftimooia&  falTiinftromentafoificiens  dirTc-  dubij  litiscvcntus.ita  vc  cumTr.fitnpIicicct  oc- 
rcnttx  ratio  Jjri  poflc  vidcatur  i  &  ftigida  cft  gatiuxlcoccncix  iohxrcrcttitius  vidcatur,  dc 
Zafi)  rcfponflo  quodibificcafusdubtiis.anfal-  quo phmbus  iofia  jatt.  2  ch.it. 
fif'icriuttcftrs:cjUiJcoJ  modo.an  inftrumcn-      Qutd  fi  gemmtt*  ftt  renuntiatio.  ]  Hoc  cutn 
ca  falla  finr.dubitaii potcft  &  vt  i.mcquxftiooi  prxccJcotibusoon  cohxter,  mquibusdcnull* 
locusfit,  iaftrutncnra  falfafuiflc ,  &  falfitatis  icnunciaciouc.  fcd  dc  tcfciflionc  tranfactioois 
coouicla  prxfuppwutn  Jum  cft  ,  quoir.odo  in  proptcr  inccrvcnicntcm  Ixfioacm  adumtuir. 
ditl  l  ^j.falfitatcteftiumpiobata.caufam  inin-  JL.it.  D. 

Cegrumtcftitucrdam  cflc  naditui.  Ncquc  ob-  QnMtemnnudo  fAcie  fAf}Aeji.]]»m  fupraoften- 
ftant  huicfcntcntix  Tcxtus  cx  tit  C-ftexfrtf.  dimus,  quoJ  nulla  vcra  tianfactio  nuda  coo- 
inflr  Nam  quoJm/ :  tt  jJuui  cx  mtcpto cau-a  vcntiooe  pci ficiatur  :  &  nulla  hic  parata  eft 
au  Jin,  etiamli  pruuocarum  t  on  lit.fciitcntiam  Ticuc  excufatio ,  qimni  impaclioni  nudx  da- 
ipfoiute  nuilamcfle  non  fatis  piobat  quia  pio-  tiooem  &  teuiillioociu  oppgnit,  quam  m  omni 
uocationon  tantum  nullitati.fcJ  ctiam  rcltitu-  ttaofacTionc  iotcrvcoiic  cportct. 
rioni  in  inti  <;ium  oppomtur .  quomoJo  mioo-  L  1  t.  E. 

ribus  cciam.qui  non  piouocaueiunt ,  contra  tt  A&implominftm trmnfifii0H.i1.  ]  Aut  malc  aot 
iudicatam  fuccatri  pci  tcftitutionrm  conftjr,  improprff  hicinqmtur ,  dumcoucra  non  fcrva- 
quaalu<ioccipofica  juouocacionc  opusno  cft.  temfidemprxfcrtptis »ctbis  ad  implcmcntum 
Cxtcn  Tcxtus  (\1bd.1it  C.  fci.r.  n:ii- potiu»  no-  agiaffitmat.Ercuim .  quod  naturx  huius  aft  10- 
ftrxadllipulantut.  vi  luri q  tod ml  j  dicitur,  oiscooveoit  &  dcccc/.^  C./>.r,eaactioad  int<  r- 
caufam  dcvocaii  10  irri  um&ml.  +  .eod.  ludica-  cflc  Jatut:  eoquc  .  ft  vci  bi  caufa  cxconvcntio- 
ti  cxccutioncm  fufpcndi  ,  ctcnim  fentcntix  ncexalteiapartcaltquid  ,ut  altetaiiiooc.m te- 
■  ullius iiulla potcft  cflc  cxecutio :  &  omnino  mrttcrcc,  datpmptoponaroustthic  convcnti^ 
^uod  altisTcxtibus  non  fatis  cxtucHc  dcfini-  non  parcat  ,  aftio  prxftiipris  vcrbis  Jabitur, 
iumcft,cxTcxtupc:fpicuorW. /.  si.diretudic.  non  ut  ille adtioaem rcmictcte  ,  fcd  vc  quAnti 
fupplcodumcft& dccidcndum.  retroarg  ad  alccriuslitcmomifiam  clle iotcicft  ,  ptxliarc 
ftaofaclioocmaiciodicatactiamaJntittitZaf.  cogatur. 
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Lit.  F.  nam&  quodin  pactu  dcductumfuir.petipofle, 

Vel etiamftipuUtus  *%ionot'au»ties  Aquilian*.  ]  fcd  itademum  cxigi  poltcpcen  jm,  fi  qucd  pro- 

H aad  dubie hic crtat  Treutl  cxi ftimans ,  ?bi  miflum  eit  purf  atj moi a r. r >o pr.v  flrrtur-'  cuiuf- 

ftipulacioAqail.ioterpofiraeft ,  datt  actioneru  mod:  cuafpccicspic-pontrj  'y  t-fi  ^eultx*.  Cod. 

cxftipulatuadimpleodamtranfacTioncm.quo-  depact  Et  vt  paufitpct  incxpluiti  orcm  diffi- 

oiamcumftipalatiooem  Aquil.fequaturaccfp-  c  1 1  i s I oci i* dtH.t.c. C'dict.e»ntr.jli,r<Ut. d  i  g  r  c  d  i  a  - 

tilacio,  a .  I iooem perimeos ,  fieri ooo  poreft  vt  mjt,vidcami:s,an  nr-n  tcor.-:ri  oosfitiquod  lti- 

ex  ftipulatiooc  Aquil   ad  implcndam  rraofa-  pulatioctiam  q uarj  accurr. ftqucur,  hocquafi 

ftionema&ionafcacur:  quippequodillahuic  vcftianrgww /17  C  drpaci.  ira  vt  sAloezftt- 

tanrumfim  intcrponitut :  vc  procinus  fcquuta  pulacu  eciam  a  pad*ro  ccncenta  poufic  rorrigi, 

acccptilationc  omnisobligaciopecimatur.Nec  vt  ficonvencanoi  prxfu-c  rcus,  iara  iocip.ae 

obfcutefa!licur.Tr.afl"crtioncm  illamptobari  pamxquoquep-oiriflxexntcic  :o:  aitio,ciuf- 

puriasex/c.C  6./  incuiusfins  dc  ftipuUcioae  que  cxactiociTc.quxfbite  cit  (cruutia 

poenali  traftatur.it  boc  tradirur,  fialrerfidcm  dcontr fiipuU.io  cuiuscxoNcationc  Pd.vatianr. 

noa prxfter.agi  vcl  adintcfcfl*ecommuucptc.-  CuUtinl.  lo.dpul.  putatproimfloicm  tcncrt 

fctiptisverbis  adtionc  veladiutereflc.  vt  Dd.  autcx  ftipuUcu.au  t  pati  dcbc.c .  vt  fccnm  aga- 

loquotur,convcntumidcrtaJpa:nam,fiftipu-  cur expaclonudo  Hocbtueimpiobat  Antoo. 

Utiopaoalisfucticfubiccta  :  quod  &  factum  Fab.  ibtd.fedipfecumlocum  :.oo  rcelius,  8c 

ptopoaitut  int.fi  profundo.  %\  Ch.t-l.pen.  D.eod.  fortaflepciusiuterprccacur,  quod  videlicer  pa- 

f*cttiio.i.i.D  d  p*cl.l.\4.Codeed  Lu.$.fi  raulter  ctum  nudG  liccr  uo  fufrTciar,  vccr  eo  agi  polsir, 

de p*cl.dot*i.  fufficiac  camcn, vc quis ex copecere  &Titc  con- 

Nififubheu cUuful*.]  Probacuthoe  tcxcibus  tcftari posfir.  Eaqucicaconreftacanccfcquuta 

pauloanteadductis:i<wtr7./.i7  .C.h-titXcd  Iafoni  folutionc,  commirci  flipaUtioncmpccnalem: 

ptodifl-adductofitioiutia,  quilococitatohoe  ineoqueefrareairomncsinrcr,>rctcs,quodhc,c 

ipfuro  omoino  confirmac.  icin  fin.  hocadiicit,  ooa  diftinxerinc  Verum  poftcrius  hoc  nimis 

oob  quodilUclaufiiU  iofic  ftipulacioni  pccna-  audcncer,nc dicam impudcntcr:affiimat<fiqui- 

li ,  fcd  quod  iatelligatur  in  cflc  bonx  fidci  coa  dcm  quodex  ijs,qnx  Cyn.C*firtn&itli(  r>  f  ri- 

rfactibus.-Quodtamen  vetumeftnonbenepro-  cipueS*lie.  pluriaustradit/n  <//.  s  rjfinl  fipult. 

bari  ei  i.zs.  d.  tUtcn.empti.  Ergonifi adicctafit  14.  C.depuil.  peifpicuumeft  ,  comrounis Ci- 

claufuU  lfta,  alrcrucro  contencum  cflc  opoiccc,  tramontanorcl  iftafuit  fententia ,  pactum  nuda 

pet  Texcusprxdd.  Nccobftac/.fMr/comaita.f.  adid  fufficere  .  vrqutsdefalropecere  8c  licena 

vUim.de K.O.quam  poft  Accur.i  Dd  iracciam  conreftari  posfic  Echzccamcn  opinioabfurda, 

accij  unt.Cui  cr  Ant.F*b  inl  io.$t.  diBpncl.  vt  8c aracicae iutisabhorreos  videcur.Ccn ifll tr ■ 

ipfojure  commiflb  ftipalationi .  aihilominus  quidci  ft<fupcrqu2obligationelitemc5ccflati 

obitare  exceprionem  exiftimeoc.  Atquin  ica  poflurmis.cametiam  adaclioocm  cfficaccefle 

noafatisrefpondiflccScarvolaconfulencibus.fi  oporcere.  Equidcm  fotmula  prxcedcbat  litie 

de  auda fubtilitate  ooa  cfrectu  rei  r efpoadi flct.  cooteftacionf  •  Ac  qui  dabit  prartor formula  vbi 

•Scijsnoodubiefraftramovcodi  actiooemprx-  nuilaacliocft/Quomodolitisconteftatioficrt 

butflccoccafioncm.  Er  aliud  eft  brcvicer ,  aliud  porerit  fuper  obligatione,  qux  io  judicium  de- 

matile  refpondere  Forfaniocercft.an  v.c.  divi-  duci  non  poteft?  Per  liciscontcftattonemin |a> 

fiooi inter focios aut faeredes faftz,an  conven-  dicem  confcnticbatut ,  judicium accipiebatar, 

cioRiremiffionc  vidclicer  paclodenoa  pecca-  &  eafaclaadjudiccpaccesmicccbancur  tperca 

im,  vcl  tranfatxiooi ,  ia  qaafcmperiotelligirur  obligationisprxccdcntis ficbac  quxdam  nova- 

iocflercmiflio,fubicctafucrit  paualisftipuU-  tio.  Qi^ilocashic  efle  porent  in  obligatioae, 

rio;quia'pcsna  lucccditlocotei ,  vtnotaccciam  quam  iusciui!cnonagnofcic.:& in  hanciem  vcl 

]i(ou inlio.yi.dpucl.adHottem.ill.qusfi.ie  Ob-  tcxccacisvtiargumeatisliccac.Ydeoque  Vltra- 

fbt  cciara/.  nnl*  >  C  d  contr. fiipuUs.  vbiposaa  moncaniceftcSalic.i»  d.l.j  num  f.  icacumlocd 

qaoquei  cxftipulatioBcpactofubiccta,  peti-  cxplicarunt ,  vtinrerpcltaciofoU  fufficercde- 

rioni  dic itur fcre  locus,  Refpoo.  poccft ,  vcl pa-  bcac ad commicccndum ftipulacioae  poenalem» 

<lumibinoafuiflegracuicum:vcl.quodibidi-  lationecxiftcntisconditionis,  quod  conueo- 

citurlitc  mora  extitiflc  conditionem  poenalis  tionudadcdaodo.intelligitutcumpcticro.'li* 

ftipulatieQihcxc«BOMfcqui,vuiiflaquc«cp«-  «ctaoaftti4ci«iaiio»cmoiaj.^ucde^ Tulgatn 
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tegulajuris,  millainteiiig_tui  fieri mota  .  vbi  ptcuit  17  annos.  fit  Icgitimus  procurator  ad ia- 
nulla  eft  adio-  quamuisfpecialc  dici  pofllt,  vt,  dicia  quodarfirmac  Trcut.  camque  olim  fcnt£- 
ijoniam  n  omiftor  pmoalcm  ftipulattoacro  tiamfuiflcO/_V„.i!  £  utobiit  Artn.ttftanturlnf. 
.ubitci  pailus  fuit ,  ex  tacitaquafi  convcntione  in  addtt  MJPtr.tnf.lufln  t.J.^mbut  tx  taujmMni. 
eti.mrcpoft  qualcmcunque  intcrpcllationem  Cyn  &$muc  inl  txigtndi.C.dt porc  apudquost- 
non  przftita.mora  contraht,  Sc  ftipubti»  com-  Itius  oninioms  has  cxftat  rationcs.  1  Qiiod  hutc 
mitti  videarur.  Scdcvcttcrc  v:dctut  haoc  fcn-  artati  ad  pottuladum  idoncx  nihil  obiici  poflit. 
rcntiam.quod/»-'  /.  f.  polt  motam  demumiite  quominusprocuratorcmadiudiciaagat.proa- 
conditio  ftipulationis  dicuur  exticiflc.  H  to-  lio.quippe  bic  ccitaate^' quon  tolum  in  idoneu 
planefinguIarisi//f«_r7.io  fxpc  dU xpli-  minoicfacitr  beiuficio  rciticutiouis  ,  cuiinia- 
cat  dc  paoto  rcmiflbrio  Vctum  Sc  paiticula.  i.oum  temj ,  5c  vbi  rr.inor  cxmaodaco  aliquid 
*r*mM.&priocipium/  de  pafto  ptoraiflono  a-  agic.locus  non  cit  Lcumm*ndatMi).J.min*r  11. 
gi  fatiscriocuQt  Noshancrem ,  cum  eafircx-  argamencum  acontrariofenfuMr/  xwinfr.  j t  d. 
tta  piopofitam  tractatioaem  ia  medio  tchn-  procurator.iit.J.f.hiujU  i.iunfiat.ficolUaantmd* 
qmmus.  manumtjf  vi»Ji&.  quodaliasiufta  ea  manumit- 

tendicaufanoncflct.  Adquodtamennon  male 
—  — -  saliett.f^Cjfn.ejf  aiu  Dd.Wg-.rcfpondcnt ,  ISge 
DISPUTATIO    VIH.  commodtus_c  cxpeditiuspet  libcru  homincra 

_  „  .      ~  _     _  —    ,  XT  ncgotiae_pediri.EtefteacommunisDd.fen- 

DE    POSTVLANDO    ET    IN-  lc*ia,  qUOdminorprocnrarorad  iudicia  ctfe 
FAMIA.  non  poflicquar  prartcr  tcxtus  tn  l.minor.  fi.&m 

Rtfbendtntt  Ltxigtndi  n.C  dtprocurat  fvbi  lcgitimaattatem 

&  dei7  anniscxplicare,videturduriufculum)tri- 

IoANN-E  BliRCARDO  Myfuico.      busia:iouibuspct Dd. cpofitmatur.i.  Quod cu 

procuratoifiat  dominusJitii  ,  in  coque  adco 
HESIS    I,  fundetui  iudiciifubftaotia,  ipfiusperfonaom- 

Lit.    A  bioo  idencam  &  lcgitimam  cfTcorotreat ,  cum 

prarfcttim  in  procutatorcm rei  mcroiurc  dcrur 
Ijf.  Bri^]Nonanimaducrro,qu«mo-  a<ftio  iud  icati  argum.l,  4  de  re  iudu.z. Qn\x  mul- 
doimprobarepoflit  iftarr.acccptionc  tainiudicio  intcrucniunt ,  iBtcrrogationcs  & 
vctbi. pojlulart ,  qux  ir  iurc  noftto  &  tefpon(iooes,contumacia  pattis  &  noratopoft 
apuJ  aiiosautoresfrequeoscit,  &  ex  Iucroc_nccftatam  cautioocs  defidciantur  «r- 
illoipfoSencczloco,quemTutncb  citatus(vbi  gumA.xi.xt.frtx  itrttvtndtc  iaqui»us£c  aliis 
tamcndcfigoificationchuius  vetbi,  nullu  vcr-  minorlxdt.dc  in  integromreftitutioocpcccre, 
eum.fed  de  maleficio  infcnpto  )  adducit,pro-  &  u3  ounqaam  fatis cenfuhum  aduerfatio.  fc4 
hatur  :iraenimhabentpoftrcnuverba  Dtutdt  fcmpei  pcriculum ,  ne  actain  iudicio  eluforia 
aiultum  prttondixi&lNGRATlpofluUut.  Neq;  redderetur.eflc  po.  fit.Cui  acccdit  tcttio.quod 
BritT.proprereaaltetomodovcrbamiftud  vfur-  ctiamconrraipfummandatum  queprocuratot 
•arincgac ,  vtpoccqoi  exprcflc  loco  allcgato  1.  ct'!iitutuscft,cx  cauf.minoi  reHituiposfit  Se- 
JiUfl  Mntia.\.\b\  dc  ycretuudicioium  publico  u  cuud- qux  inopinioncmDdcontia  Trcur.pio- 
lituttadit,  quodaccufatuiusnomentci  rccipi  cliuiorlum,  minorcm pro idooco  procurarorc 
poftulabattquietia  j.dtfotm  r.Rpag.mibi, 400.  ad  ludiciababenduu»  oon  eflc,&  cx  rationibus 
jcncrakraciusveibt  figoificationcm  adftrmt.  lamdidtisiureapatiediucifa,  oc  cumipfohti- 
Lit.  D.  gatccogatur.rccnfaii,  cartcioquin cx caufaad- 

§mifrtp9upM Mduotatt  ditttmtur.  ]Ioaduei-  raitti  rofle.&coracente  3c  patn  nte  adueifatie, 
tcntiahiclabitu.Trcut.qui  dc6oitione  gcnc-  admiflb.indiciuraooafoicipfo  !Uiennllom 
tmMSuuwvtl aittriut  hancfubiicit  cxplicsnonc  QuoJhocunnetogAvtrtitmfumtt/ant  }V(  hecad- 
*c  appellationem.quae  non  nifi  ii^  conucnit.qui  mictamus,  indc  tameu  hoc  anno  &  hac atatc  ad 
altciiusdefidenum  exponunt  ,  0011  qui  pio-  ludicuprocuiatotcm  quc  cflc  potT.  non  retle 
|humtidqucctiam  proprictas  vctbiaiguit*  vtdeturinfctri-  Caticio  ipfaaili  rtio,  dubia  vi- 
Lit.    E.  dctur  ocqiputarimccituhicahquid  pcipctuo 

quattkuiioitio.anmiBorij.anDis.quiim-  &  couftaotft  obfciuamm  fmflc.  Uc  Oftju.o 

fcnbit 
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fcribit     • '       -  Duodecimum  annumagcns  lapendet  amcradifpofittonelcgij,  Allut  effc- 

autamlaliamdcfunftam  laudauitiquadrienaio  ctusinfpctiioaishuiuspoccit  collocari  io  pro- 

pofttoga  virtt  fumpta  Scc-  Jdc"  de  Ncroncc.7.  bandarnaiotennitatc  »&hictamcn  procnl  du- 

deduct  r  tn  forum  tito,  icc.fr  capfeqq.in  bioinccrrus  et.aeV  fallax  elt  Nuda  lorporuin- 

/ria.17  annoinatusimpcratot  confaluratuscft.  Ipectioprobatur  Ptatonut.d.U  Anauu-ca  Ro- 

Quio  huicrei  irtegulaciter  ccmpos  pubertatis  maois  probata.nofatis  licjuct  magi.<cft  vt*n- 

dcftinarum  fuiflc,colligere  ltceat  exillortw4-  quaK.omanoscavfosn6cxiftim£.  fitfruftraad 

tiitoda.xt.  ea  ptobiiiabHotromadprin.I  quth. /r.odtuifin. 

----  -  hdtmer  affertur  %.vhtm.ixttt  Vlpianiduf.tutel. ^uoaum. 

Aclt  nenaltorege  putritit.  ibi  corporis  habiru  pubercappatcrc  non  figni- 

M  UMiffimui  togt:  ficat  infpcltionecorporistaleapparcri  .fcd  gc- 

Exquo  hoccriamootarc  vidcturTjfrnri  9.  tti-  nerandi  facultatepubcrf  fe  approbarc.  Eoque 

«rr/:!4.&facttilludS<»«c.<;//l  4  reuesmemoria  pertincDtvcrba/4  qui  ttfiamfae pcji ctfmondum. 

quantumfenferisgaudium.cumprxtextapofi-  vigeris  tmerjifftnt vtfiigia.  Non  f.cttctiamquod 

rafuinpfifti  virilem  togam,&  id  forudeducrnf  MarcilliusndU.i:  .tab  c.i7  norat  Dullum«xw  n. 

cs.maius  expcctacura  puctilem animum  depo-  t*b  difcrimen  fuiflc  tutelar  ic  curx,  coquc adco 

fucris.Neque  aliud  puericix  finitxtempusqui  iutc  prxccdeatc  mtpeotionccorporis  in  fuatu- 

pubcrtatisintclligcre  posfisttuuatlocus  txTtr-  tela  vcniflc.ad  quodconfirmandulocum  «*//«- 

tull.de virgm.vtiand.pag.  9.  Tcmpusetiam  Eth-  tontil  ii.4.//adducit.Erenimprxtctquamquod 

nici  obfctuant.vt  ex  L.oaturx  iutafua xtatibus  illud n5  farisprobatur ,  muho  minus  ad  cftcclu 

reddant  nam  focminas  quidam  a  l  2.  annismaf-  finiendx  turelx  corpora  nuda  kifpcda  fusfle 

culum  vcroaduobusamplius  ad  oegotia  mir-  probatunneq;  PlaroadbucefFeiftu.fcd  ad  cog- 

tuttt   Qutdautemaliud  posfit  ciTe  mirrerc  ad  uofccndaapritudine,adc6rrahcn<iumatrtmo- 

ncgotia,quam  mutatatoga  dcducereinforum.  niu  corporainlpici  volu.t  iracDimillc*/./.  n  J. 

Jdem certum inri Saxon mmorem  frc.  ]  Malc  hoc  //.  i(uj  l  i  •»  J  t  <m v  ya  um v  J£f  tfaf  <rouf*ITft*.i  ri 

taDq.amfPccial.Vrcx.urcSaxonccrtumpro-  £  ^  .  { w^  , 
vonttur.quod  non  minusccrtumettiutcciuili:      «    ± '+  .  , 

quod  ridcliCCt  minor  in  caufa  proprta  ,  *  ex  *ft«*'W*t  U  ^Xf.Sl^- 

perfonafualingansfinecuratorciJoacant  pcr-  3,A««,.Nihil  etiam  facttlocusrx 

fooaftandi  ioiudictonon  habcar  dequoquide"  ^umtildetlam  179  velquiaexciufmodiR.ru  to- 

cafuagcrc  Trcut  arguittutn mcnrofactacura-  ,um  loctsnihiJfolidipiobaturrvilquiaadalm 

toris.tumcitatioRthon  ?ionio,0.  qttieundem  plancfincm  ibt  nudario  poftulatur,vr  oftcnda- 

traclar  cafum   Et crgo nulla hic tntcr  ius  ciutlc  tur.filitim  impubctem . cui  pater v^orcm  dedc- 

Sc  Saxon  differciiria.  rat.pondum  efle  mariium  .ncquc adcoiure  ab. 

Frobationtm  puhtrtatisperin  pefimnt  frc  ]Aut  dicau  apatrc  cx  ca  cai  fa.quod  qtu  m  cum  vxo- 

intelligitinfpeclionemhooclijm  exrcrox  ha-  >e  dtpi  clundeut ,  acccptapccuma  dimifiUcr. 

bicudinis.&eano  fuftulitluftiu  aurinfpetiio-  Ncq  ctandcm  bancinfpectioncm  confitmant 

ncmnudicorporis.ek  eaaut  temporc luftin.fatt  textus  cmuMarctU  difi  loco  exltb. }  $.  \.d.  mt- 

invfu.accx  ipfiusTient.fententiametito  eam  nor  A  penuit  C  fimtner  fematerem  frHarmtutf. 
fuftulit  luftin  aut  nonfuk  tn  v!u  ,  tc  nequidem       t.tit  1%.  §.  $4.  qu  a  loquuntur  non  dc  pu- 

fuftoliflceamdici  poteft.Cxteruquodadprto-  bcitate  ,  fcd  dc  ptifrdaxtatc  if  annorum.de 

rcmfpecicmattinet.eavtimurautad  probanda  quaquidcmex  alptclu  nudicotporistudicium 

pubcrcatf.autadalioseffcclus.  Qtjodadillam  facctc  fucrit  impcfibilc  Idquc  vt  maxime 

finis  ciuseft  vel  tus  cootrahcndt  nuptias,  vcl  li-  conci  datur,quod  tamcn  vcnfimilcrion  cft  prif- 

bcratioa  tutela.  Quoad  illum.infpeclio  habi-  cis  Romi  tcmporibus  ralc  quid  faditatum 

tuscorponsnulliuspoteftefle  momenti  i  idco-  fuille  ,  hoc  timm  si  cxcufandum  lufttntanus 

que  incptum  ctfe  vidctur ,  quod  d«%ftimanda  fiue  Tribon.  fufficcre  nc-quit,  fibi  fublatam  i- 

pubertateexlaouginc  barbxcitca  os  crump£.  ftaminfpcdlioncm  arrribuentem:fiqujdcm  pa- 

tisproponit  Treut.tum  quodiatiflime  anno  rj,  bcrtat  s&  tutclxtempora  ,  quod  ipfc  Marcill. 

aut  circucr  illud  contingcrc  folcat:  Tii  quod  io  fctil  it.definitafuetunt  amedialurifprudcotia; 

xftimadaquacunquextatc  tudiciu  eft  at  plane  oam  commcnritium  tft .  quodidem  addir,  non 

lubnciifit&fallax.ErTciftBslibciationisatute-  fimul abolitam  ,  fcd  adhuc  vfutpatam  iutpe- 

T  t  clioncm 
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ctionem  fui(Te:cai  qnidemalfettioniadftrucn-  lureSnxoniconequidem.)  Iocnngrue  &  mfub- 

dz  ,  nec  rationem  oecautotemadducit  >  nequc  tilitcr  dic.tut  ,tnulicicm  oon  potTc  iurc  Saxoni- 

cius  vllum in  iurcnoftrovefttgium,quoconrta-  coin  iudicio  profc  vcrfari  &  pol^ilare,  nifi  per 

ti.lirac  anno  14.  in  mafculispubettas  definitur:  cuiatorem  adlitem. 

jdqueconfirmatlocusexTerrull.quifubScUC-  Etcertemulter  tjumdtij,  vmutit  i:tr?i(  1  fafcep- 

ro  a  Anton  ./o».ante  Iuftin«annis  vixit ,  in Itbr.  trityt.  J  Valdc  ftigidc  hoc  conncclitur  cum  eo, 

d.vtlnnd .w^jn.mafculum.ioquit.Ethnjct.a  14.  quoddc  piocuiationc  cxtratudiciali  adocgoti» 

annisad  oegotiamictuoc ,  pubertatem  in annis  dixcracs'&  egregia  fciliccc  illatiocfta  vtli  pto- 

oon  fpoufahbus  aut  ouptiis  dcccrncntcs.  Vid$  curationc  negocioium  ad  fccptrum.  Cartetum 

gfiMm  Rtuard.+.vurhr  10.  quod  ad  rcm  ipfam  attiocc,Treuc.poftLipfiuin 

Annumvltimum  pulertttit.  ]  Abutitur  koc  &  alios  pol.cicos  haocregulampoo.rdi  rami- 

Tcibo.&pubcitacemconfundiccummaioien-  nis,  casfcptiicapaces,  nifilex velmospatiius 

aitacc  vcccc.  Ego  veio  hauc  potiusponendam  cflc  cc- 

LtT.  C.  fco,easiccpci.noncapaces,nifilcx  vclraespa- 

Quif**perieli$nti.]  Cumdixiflecquod  ad-  criuscxprcfle  adnuccat.ac  itaqoidem,vthuiuf- 

ttocatuspauperigratisinfcruire  teneatur,&  ta-  modilegemaurmoremnon  bcncfchabcrcfta- 

meo  fl  incauiaobcineac,  oihilominasfalarium  tuam.Eccnim  ipfalexdiuioafamioamfubiifit 

coofcquatur.  huicoonfatisiedefubiicitaoco-  mati:  quodctiamadpolicicumimpcriumnon 

res  pro  &  coacra  addu<ftos.quiaapud  lllos .  nec  irtale  crahicur,  quia  imperium  focminarum  in 

dcfolariohoccafuaduocatoconcedcndo  ,  ncc  Rcfpoo  conlcquitur  impcrium  osconomicum 

omn.node  aduocato  paupcris»  fcd  in  gencre  infamilia.  Etaliquammultislocisinpoliticis 

difpntatur  ,  an  aduocatuscogi  poflitirnpcttiri  difputat.  Ariftot.tlluddcmuniimpcriuratiooi 

fuura  oflicium.  lo  qua  quzftiooe  affiimatiua  coniicoite,  quoptzftautiotifnpeiat iofcriorij 

fententiaveiacft,/#r£§.4  d.pofluLibt,finenku-  at  quin  faminz  naturafiuecorporisf.ue aoimi 

ttMtuduoc0tum,ei$d4ko6:c{mihaco{Bct\i,i{ui2  dotcsrcfpicias. vitislongcfuntiofciioiesquod 

»itblicumcft>vt  rctte  ootat  Decius/.  ininvttut,  lacifiimeoftendic  Tiraq  inL.t.  connub.nu.  ft.  (? 

%f6.nlinttjl199drt1.iur  ft  ipfcprodtiTadduclus  Jt.j*.  quinimo  nacurafaminam  matitanquarn 

Viuiosipfolococitato.quiadcow.j.  fibi  cotia-  pr*ftaotioiifubtc<ftamcirc,><r»/?eM./tf/.t  docer 


Fctr.Fabr.Coiac&aliorumibidcm.tcxtus.Ile  P«curramus,easvix  &  rar.fl.me.o  fam.oate- 

aliamexplicat.oncmcommode  rccpiat:  quod  Pcncnius.Acced.rqitodf.rn.narujmpei.aco- 

fc.l.ccrncmo  iouicus  cogarur  rem  defcndere,  ^quuocui.ncommodaquzda  polu.ca  przfcr- 

ideft,cxcipcrereiv.od.cacioncm,fcdrcmdc-  «m  c.rca  ma.rtmon.a.pcrquz  plcruquc  .mrc- 

fciendocameui.aiepoflit,/.^r«W,c.  m.n  al.enafam.I.a^  oat.tionctiaosfcruntut. 

'  Et  icil.cctfam.oaramunus&orfictum  eft  ad- 

THESIS    II.  minifttare  remdomcfticam  .fcruatc  domujn, 

Lit.  A.  tractarc  lanificium,quod  notac  Stobtut ftrmen. 

Snm n uioltm  poftulabani.}  Ratio  hxc  intcrdi-  2.&  Xenopb.in  rtfubl-Spnrt in  prtnttp  caquc  dc 

/tzpoftulat.ootsfzmioisnon  coocludit,  tum  caulanouz  nuptzapudRomanos  laoa  ptxlata 

quiaindcfcqucretut.fccminasauoqua  poftula  fuit.ot  rcdtc  Peticles  apud  Thund  l.z.  hancvir- 

rc potuiflc,& tamcn  piohibitionisratiow/ i.h,  tutcmmaximam  iaminarum  pradicat.  fiqul 

riV.confcrtuiiaimptonam  feminam  Carfania:  minimus  de  j.s  fiuc  io  malanv.iuc  io  bouam 

tomquiacxcanccproaliisfaminampoftulare  partcmfitfermo.  Vcrumdchis  ptunbushic  a- 

poflc  fcquetetur :  tum  dcoiquc ,  quia  quoJide  gcnd.  locus  nocft.paucisfaltem  allcgataTrcu- 

ordioepoftulantiumpiopooitut .proculdubio  tle  cxcutiamus.  Artflot.x.Volxtit  7  inrcpublic. 

patticularc  cft ,  ncquc  dubium  ;  qumccia  vnus  Spartaoa  hocihter  alia  impiobat  vel  maxime, 

ahquis  foluspolculite  potuericcum  prxfemm  quod  uimum  liccotiam  permifeiinc  fan.mis. 

vcro  (im.lc  hcprzcorcmcciam  domifcllapofi-  Tacituide  moribniGtrman  rcfcrc.Gcrmau.s  foc- 

tapoftulacioocsaudite  Sc  admitccrc  pocuillc,  mioas  in  hoootc hab.tas,  &  iisincfle  al.quid 

fctuoitUiddiJp.4,.th.i  lit.D.  famfti&piouidipucafle:  &iu  caltris  quoquc 

famma* 
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frjeminas  quafdam  circumducl  is  ,  cx  quarum 
confilioetiampradiainircnt,  tefteslocuplcccs 
(anz  Ctjar  Lb.i  dcbtll.GAUtc.Dio  l  <Z.  infin.  fcd 
irapcrafleapudGermaaos  fccminasTacitusno 
fcnbit:  quin  imo</  ItbtUo  dtmerib.GermAn.infin. 
dcgcnce  Gcrmana  Sitonum  canquam  fingula- 
rcunbic  ,  cxcera,inquit,ltmiles,  vuodiftciur, 
quodfocminadomiuacur  .•  &  ex  eo  lpfoloco, 

2uod  eius  iudicium  hac  de  re  fic  colligerc  liccc; 
quidem  ftatim  in  harc  yerbafubijcic:  intan- 
tum  non  modo  a  libercatc,  fed  ctiam  a  feruicu- 
tc  dcgeneraac.Ecidcm/7t).j. «»/?«/.  nonimbc- 
cillem  caucum&  impatcm  laboiibus  fcxum, 
fedfiliceiniaadfic.fxuum.ambitioium.t^i  *»- 
nnl  vbi  dcmcommodis  dominacionis  Tibcrij 
acccdcrcmatrcm  mulichri  in  porcntia.fcrvic- 
dum fccminx  &c.  Et  dc  ipfis Bntanms,  quosin 
impcrio  fexum  non  dcccroere  tn  vua  AgrtceU. 
fcribit, hxcapud  cundcm  la.  *»»*/.  lcguntur  : 
acccnfihoftcs,  ftimulantc  ignominia  .  ncfcc- 
miuc  impcriofubdercncur :  Scilieecaonimpc- 
rarc  tancum,  fcd cxxquari  fcsminas  viris  curpe 
cft,  vt  AttgufiusApud  Dionemlib.  jo  militcsad 
pugnandum  concra  Clcoparram  mcitans  ,  aic. 
EzThttAn.lib.i6.  exempiis  oftcndit  fcmpcrin 
Gallia  cxatfilTe  motus,  fi  quaado  fccminx  re- 
ramclaaoadmotx  fuiiTcnt.quod  pluribuscxc* 
quitur  Hottom-  intrAnco  GaU^a  rif  d  lib.  Tk**n. 
lcgibusFiancorumfamiuasnonfolumarcgtii 
fucccflioac  rcmoucti,  aepcrearum  connubia 
cxterorum  principum  dominatui  fubdcrctur, 
fcd  a  publicorum  quoque  negotiorum  procu- 
ratione  :  quod  legamillarum  conditoiespara 
decoti  &  fccuntati  profpectum  exiftimaicnt, 
fi  lmpotcntium  ingcniorum  arbituo  rcgcrcn 
tur.  Yicetc  AutntmuiLb.i.  editiomsGcinun. 
fo  f>ai&  bi(  iVcibcr  rCt)ltr(ri  /  frrbfuUUS  Ill(|)t0 
gute/man  1  nur  barauff/<a  gtbtt  au  (inTcr» 
fccrtcn&pauloantedcifcgvpto  rcgno  rs  mmi 
fct)ou»on^otc^uii(?rb(fct)lo'i|'tn/ta)?iS5t!l>rccr)  n 
foll  tttrowbarum  muff  (s  jutt  yt  au  ffcm  XSti  b&» 
f>j;&fatfctl-  Cxtcrum  Piacoturcpublquamipfe 
opinioniserrore  fibifinxic,  mihcrcsctiamad 
Magiftratusflc  ad  bcllicaexcrcitia  admitcit.  & 
cumvinscas  inltitui  nudafqucvulc  excrccri, 
Lb.S.deRepubl.lib.6.deLL  mfin.Lb  e.deLLtxt- 
dttiont  StrrAnifAg.gQ4.fif  Jtq.ry  Lb.U.dt  LL.p.g. 
8  3  /.  Verum  erroi  cm  iHum  dtei  Itb.jdt  Repub.  m 
notuconfutAtSerranut  ',  nequc  illc  hadcnus  af- 
ftrcorem nacluscft.  Ec idcm Platorcftiusfca- 
ticns  Alttbtad.  i.p*g.t26.tnfin.L»ai{icmm  vocac 
y«v*r *mot /naSij/**.  Zti»  Mwntf.jj.M cflc 


H9 


dilfo;  fjXii.ftrltMTSoKn  c«Jrc/x«v,yett/*<xctf 
6\i  lixieLi.  TbttArthilibeUiudevirtut.multtrwon 
cftde  virtucibuslmpcracorijs,  <c  Principc  di- 
gnis:  &  aliasvna  hirundo  vctnofacit,  Lipfiui 
vixitfubimpcrio  Htfpaniorwn  apud  quosfce- 
minx  fceptricapaces.Autoricas luflin  txKoutll. 
8:capt.  huicrcifundus  eficaonpotcft  :  aam 
prxtcrquam, quod  Thcodera  coniux ipfius  v- 
ciqucnonimpciauir,  in  cxcmplum  quoquc& 
argumcntum  trahi  r.onpotcft  ,  quod  Impcia- 
torillc  vxotijsfcruiuirfcruitutcimpeiijs.quod 
accigimusad</#.t. Tbe/.  i.  Ncc  tamcn illc hic 
peccauicfinecxcmplo  ,  &  hac  in  re  faciliorcs 
Grxculi  quod  doccri  potcft  cx  HtcttA,  qui  Itb. 
i.rfe/w/«fA/.AIcxiofcribic,ciusvxorcmipfi,du 
lcgationcsaudirct >  aflediflein folioornaram» 
ncquc  minus  quam  ipfuma  fubditia  culram  & 
adoratamfuillc.  &Kictph.Grtgor*ilib.i.  dclo- 
hanncDuca&  coniugc  ta  hxc  verba  fcribit. 

Traxvefp.oZcx)  xcrpuos.  Cxtetum  prifcis  Ro- 
manisaliudtudiciumfuit  quodprxtetfexccn- 
tahiftoricorum  ioca,ofiendicorarioC*/o»H  *- 
pudLtutum  54  Infolicum  inquit  Tatitut  12.  *nn. 
fceminam  fignislegionum  prxfidcre,  &  ca  crar 
tamcn  vxor  Impcratoris.  Heliogabalo  inter 
grauiflima  fcclera  obicclum  fuit.quod  raatrcm 
inScnacuminduxirTcr.&  poftciusmortemcau- 
tum.oevnquam  mulicr  Scnatum  mgrcdcrctur, 
vtquciufcriscaputeiusdeuoueretur  .  per  quc 
id  tacrum  cflct-  Qux  difcoex  LAmpridio  in  He- 
/<>£<i£'.i/0.qucmnialeprofcadducii  Ticut.  &  i- 
dt  m  autor  ia  Alcxandro  Seucro  auamiam  ma- 
ttis  Mammex  Alcxadro  optimoprmcipi  mor- 
ciscaufimfuifletradit  :quodpIuribusin  ip,'ius 
\mdoccz  HtrodtAnuiltb.6-  vbi  in  cxtrcmoica 
coucindic.  TrdwyUv  £v  «AtJctvftf  ^*crtAf<a 
Cod)ox///)jTtVl/c  T»  iXoxXxfOV,  fift)i  Stt3<,3>n- 

to  dvTv  rd  Tvtg  pmrocf  *Ac  ftytfyt/fiajt  Tt 

/w/XfoXoy/otV.Dcniqucex  Tiraqutlioin  l  n  cen- 
AM&f/.vircutesImperacoriasfaminisincflcnon 
probatur,  &  Cpra  adduxireus  eundcm  aucotf 
aJ l  i.Connub.num.  <  i  .&feq.  vbi  muhcrcs  cor- 
poris &  ingcnij dotibus malculis infcrjorcscfle 
probac  fcddc  his  p!us  facis. 

VirtutuheroicA.]  Hypetbolicc  Ioquitur,aut 
hoc  vciboabutitur,  ccrccnon  vtitu^ex  mcntc 
Artfier.c\\ii  Et  hie  cap.  r.hcioicnm  vncucim  dc. 
finit  izripviAai  dftr^vx- C«ct*:  &cod  cap.  e- 
iusgcaciis  hacc  v ittutcm  cflc  - u  >  v t  pcr  cam 
J  3 
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hominesemcianfurDij    quodfancgcnusvir-  in  tf.fcdpofterius aliquap.ro dubium,  quodi»- 

tutisiofccminamooncadcie  vidctur.  uttuspartiaduerfx  teftimouium  perhibcrcuS 

LtT.  B.  cogatur.- fiquidcmrcguUrc  eft  ,  vtquiteftes 

Initiorcpctit  quxftionemfupra  qaoq.  difp.  eflc  polTunt,  etiam  cogi  pofliur,  exccptiscer» 

4.th.i.propofiiam,ao  lodex  poflit  ellc  cxcus:  tispc:fouis/>«r/  10.  C.dettjub.  Facit  tamcn  pro 

quodiationetbidcmttadita  confhmat  :  quia  Trcutl.quod  mediator.  uifi  vttaque  pars  eon- 

dc  caufanos  quoqubid.notatahucrepctimus.  fcntiat,  tcftisciTc  noncogitni  K  oo.csp.  8  ncc 

Planc  hqutdem  ncccflartum  clt,  vtiudiccscx  valdcablunilis  in  aduocarorano  cllc  videtur. 

fcriptofcntcutiani  rccitcni  l.t.i.& j.  C.aejent.  ic  plcnum  loutdix  cft ,  cogi  aliqucm  tcftimo- 

ex^«Micw^.(^c.czcasiudica[cii6  potcrit  quio  nium  fctrc  contta  cum  .  qui  omnia  areana 

6c  omciofufccptocxcus  factus.muous  tudica-  camxipfi  contmifit.adcoquc  V.  C.  aclorcm  cr 

didcpouerccogctur.Cui  cum  rcpugaat  /  t  d.  domo  rci  tcftimouta  petcjre. 

iudtc.  Uiftingucndumtuctitaut  intci ius vetus  T*!tt*utemprojtf>c}:ni*rcno»putoprohtbitum.) 

6c  novum aurintcr caulas  grauiorcs  ,  6c  vilcs  Cum  hocnihilhabcatquoicfciatur.niii  aduo- 

fummatiafuc*rx.««t>;.w//ii>f*M  C.d  t.Souerc.f.  catum  qui  dc  quota  litispjctu  fccir.redhus  uu- 

c*p  t.&K»".*\  '»fr'^  quopluiibusagitur  in-  mcio fnigulan  vfusfuiflct  Tr  Cxtcroquin  vc- 

fradiiput.i  t.«b.  7  .lit.C.  ra  vi  .iecur  iftafcutentta*rg./  f.C.de  pojtttl.  vbi 

<sUtorumftnttntt*hodte  &c  )  HacdiftinCtio-  talis  aduocatus  dicitui  tcnioucria  piofcfliooc. 

ncquxftioiitacxpcditi  non  vidctur:quialicet  Vcrum contrariam  fcatcnciamnonrcctc  vidc- 

inagillratus  116  amplius  IQdtCCS  dent  pcdancos.  tur  imputare  Dd  ii  quidem  ipudGUJf.Cjn  B*rt. 

attamccaufasdclegarcpolluut,&  maxime  fin-  B*U.S*U:et.C*Jtrj»ci:*t*l  e.  C  depejlul.nuilum 

gularcs  61  fpecialcs :  idcoquc  hodic  adhuc  fu-  dc  ifta  quxftionc  vcrbum. 

pereritquxftio.anadahquamcaufamtognof-  An  *uuprtftpofiuUms,&c.)  Vidcri  equidem 

ccndam  6c  difccptandamcxcusdclcgan  poflit.  poflit  pauio  fordidius,  in  propriacaufa  pcterc 

Lit  C.  aliquid  ptoopcra  prxfttta.-aitajnen  vice  verfa 

Adhune  ordintm  referendut  eiufdem  ntgttu  iu-  non  debct  cx  hoc  accidenti  aducifanj  calum- 

dtx.)  Arquinhicmalcfubordincmcoium,  qui  nioli conditiofictimclior ,  cura  vtiquc  pcra- 

eroalijsquibuluispoftularc  prohibcntur,  rc-  liam  caulam  ille agerepotuiflct  Eccuiuccior 

fcrri  vrdctur:  quia  vtiquc  tantum  in  lllonego-  ertttatio,fi  aIiascaufasncglcxifl'c,adcoque  rc« 

riopoilulare  ptohibci 1 potcft.  QuoJ  ii  ponas  fpeclulucri  ccflaotis  damnti  eumfeniifle  pro- 

in  cacaufa  vt  magiftratum,  msdixiifc  .  aut  po-  bctut :  quoquidcm  cafu,  commuoiflimam  cfle 

nendumetit.noampliusclic  magiltiatum,  aut  fcotcntiani,  vt  aljquidfalaij  nomine  pcti  pof- 

apudaliumcaufamagi.Quitamcu  cjfusfingu-  fit  tcftatur  Boerttu  UectJ.no. n  j. 

larcsfuut,  6c  vtrobiq.hulira&nullitcidcma-  Lit.  D. 

dandalnnfdiclioncdifputatur  [6t  vdidconon  Hon*domnescoatr*Hm)  Non  animadacrto, 

fat  bcncquod in  dubia mdicis appcllationc  pe.  cur  hic improbct  Bald.&Coftalium  Vtique  re- 

dancu  tntclligim'  >Scd  pctcinet  hoc  ad  qu^ftio.  gularccft.quicquid  in  iurc  uoliro  de  afrioibus 

ncm  inuctlam,&  al  hocloco alicna.an  iupcr ea  dicitur,  foluta  affinitatenon  habere  locum':  & 

caufa,  in  qua  quis  poftulauit,  iusdicctc  poflitta  qui  rcgulampooit,  noonegat  cxccptiooem;cii 

quorcdc  fccerjt  fi  abftincat  *rfu  /.1 7.  deiurifd.  prxfcrtim  Baldusloquaturde  privilcgio  &  m- 

&  ptocuidubio  tufta  hxciudicis  iccufindie-  rcaliquoaftinirati  conccflo, quo non  pcrtiner 

tit  cauia.Pcnodc  tcttioadhuccafu  agitur  loc,  cafus*»|  *fimt*tu  lnfi.de  nuptus.  Cxtcromvr 

cit.ex  ordinationc  Camctx,  quod  aduotatus,  ahtcr  ftatucrct  Bald.  invltimis  voluntatibus, 

inordiBcmailcflbtumcooptatus.opciamfuam  occafionem ipii prxbuitipfa/ vlt  C.d.V.S.  ex 

paitibusamplius  ptxftatc  nonpollit.  quifideicommiflurareliCtumfamilix,  etiam 

o.tm  bocc*ju  ■  N<>»  animaducrto  quidopc.  gcncio  &  nuiui  dcbctur  '•  qux  quidcm  d<.  cifio, 

rctur  patticulj  ,  oUm:  nihilenim  hic  tepciuur  locumhaberc  non  porcft,  niii  aftioitas  &  qui. 

mutatum,  hodicquein  tftocafu  rccte  atqueor-  dcm  myrccfolutaproponatui,  quod  alu  piior 

dinc  facictiudex.fialtctipartcsfuas  commit-  &  ponoi fitlibetorurr.conditio  :  eoquc.cum 

tat.  cafushicficfpccialis.gcneialicciillud  affiima- 

Aduotatutmeuitejlit  ]  Prius hoc quidcm  cer-  rc  DoJtftt. 

t\imperl.vlttm.dtttjitoMt&c*p.vlttm.extr*  tod.  Hift qu*ttnus  rejlitut  )  Tablo  mconcinnius 

hoc 
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hocdicitur .  q»:a  hoc fadionon  amplius  infa- 
mcsfuot. 

Lit.  E. 

AnprineiptftnMtuvtl  prmttrt  ]  Explicanda  c- 
rac  exprcfliushuiuseoniunclionisrario,  Sc  cft 
fanc  ca  xqiiiuoca.Nirait  ura reftitutio  famx  fit 
vel  immediace,&  dirccle,  vidcliceta  prinope 
vel  fenaru.  iaie  regalium :  vel  medtate  &  obli- 
que,&  harc  etiaper  pfxtorcmviiurifdicTionis 


SotS prinaptm crfenmtum.]  fapiunthxc  qoan- 
dacorrecTion£,quxramcn  nullacft  :quiapix- 
tor  comodoquoprinceps.nuDquamhabuu  jus 
tcItitueDdi.Cxterumfenatus  conniveutiama- 
gisprincipom  ,  quampioprio  jure  potcftatcm 
reftituendi  damnatos  vfutpafle  libi  vide- 
tur. 

tdfeftfimdvtcmtionit  inierdicit.frc.  ]  A  it  Treur. 
fi  tempushocvcl  exilium  tcmporalc  finitu  fit. 


vti  fiadverfus  rem  iudicata  reftituat  damnatu  licct  adhucquis  intet  iufames  habcatur.ad  po 

cxcaufafamofa,  vrdeintegrontpotiucognof-  ftularionemtamcncaminfarriam  non  porrigi, 

carur.  Hxc  i  xplicario  fatis  comoda  cft ,  ncquc  pcr  rationcm/ t.  h  t.  In  quibus  vcrbis  hxcaui- 

adconcccfsu  vtcurn  Ant  Fmbr.l.i.k  dequmo.h,  nsadvcrfioncm  mercri  vi dcntur.  I.  Qtiod  gc- 

t.  TiibouianiclTcftatuamus.  Quod  quid£  du-  ncralitcr  aftrmat  poft  tntetdiLlionis  tcmpus 

Elici tanoncefficere cooatur  Ant  rabr.I.Quod  prorrbicosadhuchabcri tnrerinfames: etcnim 

xcfintdiverfareftirutionisgcncia.Vcrumui-  cum  prxtor  tcmpusincerdicTinoi  ptxfinivciir» 

hil  abfurdi  cft.diucrfacumadicctioocdiuctfo-  dccc  ffatia  coolequcntta  poftca  jus  polkulandf 

tum  cffccTuum  ti  modorum  proponi,cum  vci-  ccccflir  &  crgon6habuir  iDtrr  infamcs  quip- 

aueconvcotantia  communt  genere  U.  Quod  pcquodhospoftularcooluir.Ercigo.il  Quod 

ylusfirTriboniani./^rc/#tW<j,»x<j«rm«r  tttnlo.  prxliippofita  infaraia  dutante.  }us  poftulaadi 

Vctura  iahisoulla  eftbarbarics,quio  imo  brc  conciflic.UI.Quod  nimisgeneralitet  affiimatt 

verba  pura  &  tcrfa  cfle  tum  alus  ICtouim,  fimtopccnx rempore  infnn  lamdurare,  exccp- 

tum  auiorum  aliorum  locts  haud  difficulccr  rovnicocrTecTujurispoftutaudi  •  qut  nuliusauc 

probaii  poflit.quin  ncc  miruro  vidcti  dcbtant,  cxigui  cftmomcori    Et  deniquc.  IV.  Quodad 

f,  infcriptisICrorumnoftrorum,  quiabxtate  iftumcffccTuropoftulandtrcfttingir  rationcru 

Ciccronis  abfuerunt  longiufcule  ,  inccidum  l.$  h  fqux  ramengcncraliscft;»*  ftenm  ttmport 

v  erba  rainus  elegantia  tepet  iantur:  quippe  cu-  dtttrminm'm  contr*  jtnttntU  fidtmvlttriut  porrifm- 

iusgeocrisetiam  id  aliis  autoribus  permulta  tur.  Cxtctu  m  hacquxfttone  ad  thcfin  rcvoca- 

Critici  noraueruot.  tatres  cafus  diftingneiidi  fuot:  aut  coim  irrpo- 

Admt(^  CoUtpumCmrdinmlmm.]C  omttitmm  nitut  pceoadclicTogtaviot.aut  lcvior,  aut  par 

▼etius  vidcrur  quia  quod  olim  fcoatus  rcfti-  tVxqualts  Piimocafuirrogarioncpattxgra- 

ruere  potcrat,  vcftigtuciat  vetcrisliberx  Rci  viorts  cenlctut  tranfadtu  de  cxiltirmnonc  .  m 

publ.  Ic  fcnatus  illefepantua  ptiocipe  coipus  vtvelftatim,  velpoft  tcmpusadieclu  oulla  fic 

«oaftitucbar.nequcfcnatotcsilltuscollcgijco-  iofamia:qu>acnlcx  plusaccipiat  quaipfi  dcbc- 

filiarij  prineipisdiccbancur.  Aharatio  clt  vbi  rur.ipfaquoquevicitliraaliquidrcmitttt.pto- 

fenatus  vnumcumpriacipe  corpus  conftituit,  batur  hoc         f  penujt.de  kitqut  not.infmm.t  4. 

&cor>filiaiijprincipisfircftituunt,i.6jurcpro-  Cod.eod  l  .  j  in prtn  md munic tp .1 1  o  f  vlt.de  pan. 

ptio,  fcd oomme  0C  autoritatc principis  id  fa-  J.\6.\.t.dfurt  fimodopccnaad  vindictapubli- 

«iunt  Cardiualcsautcm  non  collcgiumfcpata-  cam  fpecTct ,  &  in  ipfa  fcntentia  pcena  gravtor 

tuma  Papaconftituete.fcdoihil  aliud  mfi  c6-  itrogata  ,  &  quiderareipfa& vere  pcana  gia- 

fihartj  ipfiusPapxcffc  vidcntur  Cxteru  ao  Ac-  vior  fit: quod n  enim  ex  mcntclegis proptcr  a- 

curf  8c  alijrecTcatkgerurpiodifl.dBbito.quod  liquam  circumftariam  nccnafucrtt  aggrauara, 

ilii  hoc  tantum  Cacdinales  prxfvcTis  prxtorio  noo  poteft  vtdcri  tranfaclum  dc  exiftimario- 

com.iaranttaduntfx/ 1  C  d.tpif.oj,  mud.ybi  idc  ne  pei  dicTos  textus  Sctp  Cent.  j.  de  iurtfditJ. 

privilegiumtiibuirur  epifcopis,  quosquatalcs  emf.  je   Alteto cafu  pocna  lcuiot  iropofu*  f». 

eo^ftatrcftitucrcnon  poflc.  Nififortc  hocm-  cit ,  vtinatio  rcns  gravetin  perl  i.inprm.  de 

dc  coliigir  Treut  quod  prxrceti  prxtorio  refti-  dtcur.  Cui  obftatc  vidctut l.).C.d  hu  qutnot-in- 

tucic  06  poffimt.  Atqatn inclufio  voiusnoo cft  fmm.  nifi  fotteibi  fpeciaje  cft  ,  quod  cognita 

cxc^ufioaltcnus.ocqiqui  Catdinalcs  3t  ptarfe-  caufadeiuftisfationibuspccnapropeoitur  mi- 

cTospratrotiocoparat  in  voo  ,  in  omoibus  dicit  tigata.quod  8c  notat  Stch  JtW.vclporiusquiai» 

cflexquaics,fcd  &  Accurf  000 decollegioCar-  4l.j  pccnaconfiftit  to  fola icsnotione ad  tfput 

dtuaiium^fcdfiuguhs  Caxdiiiaiibus  tiaclat.  ab«tdiac;quzfpccjalisdctcmiAatp  facn ,  vc 
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tcmporefinitoinordinemregrediatui.Tcrtius  Lil  C 

calu »,  v  bi  xqualis  pccna  impofita  cft.qued  qui-  €>ut  fotniixtr*  trdintm  infiigitttr.]  Probarur 

dcmtn  dubioprxlumicur  ,  iatcicatiorcm  ha-  hxclentcotia.ur  Uj.t.infin  h.t  &  bonam  vti- 

bcrnactatum  Etquidemipfatacio,haocioitio  que  habcs  caciooem  ,  vt  miratilicear  iudi- 

dtftractionemfuppeditate  vtdetut.aoipfiinfa-  cium  AntonijFabri ,  qui  totumillam  verfic*- 

mixtacite  adiectuslittctminus.annon  fit.  II-  lum  Tnboniaoi  cffecontendit:quatuorratio- 

lutUieriiotcIltgtcur,  fiquiscttiaaltam  poinam  nibus.  I.  Qyod  inediifto  tancum  prohibitutn 

adtempus  rooi  .a;ur  ab  ordinc,aut  alicui  tn-  fucrit.nccpoltulcntini/.i  f.t.  11.  Quodnoa 

terciciiur advoc monc  quia tpfa hxc dctcimi-  polficprxtor indtccre  pccnaijsquosipfc  tacite 

n-.iof-tcinpjsclapfum  cum  ad  ordiocm&  admittllc  vtdcatur.  IIl  Qi)od  ipfcftylusptodac 

orhciu.n  a-ivocatiouis  admittctc  vidctur  per  Tribonianum  IV  Quod  ouuquam  a  piu.icnti- 

*•  -  l.j.C.txfUibutc*Hjiiinf*m.l.i.Cdthu*Hiin  bus  prarcor  dicacur  mdcz.  His  tatioiubus  nihil 

**j../.j.§.t.rfe^«/.r.fcdobftat  otfcitc/.j  dtfaen  &  leutusdicipotcft.  I.lncpta  eft:quafi  vctoini. 

are-aconrtariofcofu*x/$.<s/r.4(jfrr  quxetii  f.gomnia  cdi&i rcrbaieferuotur &  quaftoon 

p  j   j  indicca,  vetbi  caufa.telegattouis,  tcpotc  prxtor  folitusfaetit io  fioc  adijccre  pauam.  E- 

buuo,fir.irjprobatinfamiam:quodoftcdicctta  lufdcm  fartnx  cft  altcra  :  ocquc  eoim  fcnipcr 

l.i}.$.i-dfa!j  \bi  z<LicQ»i2iio<fnt.*faljnm ntnft*  vacabtt  prxcorunquircrein  pcrfonasacccdco- 

€tt,'tU  rtuttuit  cuincitalu  aduuc  diftinctioe  v-  tcs.  6c  crgo  qui  icaobicpfeiunt  >  pccna  digni 

tcdu.au  vidchcct  deltctu  dcfcendat  ezcaufafa.  funt :  quidquodcttam  aliqut  apud  ludiccs  pc- 

mofaotdiuatia.an vctofitcxttaoidinatium,&  djncosprohibcnturpoltulare  '  II.  Ratiofalfa 

Suodarbitrariapcsnacoeiccatui.  quod  difcrte  cft,&  tttd«mquarra,&  ca  oppido  quam  terae- 

cmat /.j./<frf«r.tbi,i*  crimine  quod  ignominti  rariialTetrie  Fabri  cx  quam  plutimis  autoium 

imferttt:  vt  f  llicctboccafucttam  finitotcm-  alienorum &iuiisnoftiilocis& velexl.i.d  11- 

porcifiuehocintcidicciont&  motiooi  ab  or-  dic.confuratur  :  oec  quicquarailloCiccroois 

dine  fiuetclegationiadicctum  fucrtr,  infamia  vulgarius:  qutfrtu*t*  iudutt tudtcntiue  iube*t, 

duret:quiadiltinctionc  vtitui  VVtftmbUnf*r*t.  frttor  ef.o- 

tUhitqu*met.inf*m.Cui*c lib  t  qutjl.P*fini*n.*d  CltrtcMtcentr*EceleJi*m]  Vidcri  poflitinanie 

/.8  dtfojiul.*»  Cxtcrumhxciutisratio  fummi  hxcquzftto,  an  clcticus  ptoextraoeo  peftu- 

improbacavidcturablmperatonbus.  quiiodi-  lansconcraEcclcliam.bcocficium  pctdac  .  fi- 

ftincte  cx  qoacunquccaufa  pccnatcmpoialis  quidcm  clcticus  pro  alijs  poftularc  ocquear, 

irrogatafucnt,  vltratcinpus  intatniara  ooluc-  lcdtaotumprofc  & ecttis  pctionisc. vlt.dfoftu. 

runt  dutatc :  d.l  ij.ftjlul.l,  j . {.i  ddccurto.e\\xxm  quod  tradidit  Treutl  ipfe  lit.E  io  &o.f*cit  /. i> 

diffcrcntiam  iuris  tc  c6ftitutionum  notat.  Cu-  C  d.teJi*m.Vct\xm  dici  poccit  y.io d/at-jitim. 

i*  iMt7.objtru*t 19  codcmquclabitur  Ant.Fsb.  ofliciij  .iiiadmoncacclcricos.non  veroactun* 

in  diellt.de ftjluUt  diccns.Antonium  derogalTe  efficiatnullum,  ncque  quicquid dedccct, oul- 

iuri  aotiquo  ,  quod  er  vcia  Sc  fcucraiurts  ra-  litct  ficri  diccndum  cft  Qutn  &  non  lato  qui 

tiooc  obcincbac: vide cciam ?,trmn  Crtg. in Syn-  cootiaUgcm  aliqutdfacit ,  licct  icserTcclurn 

t*gm  Itb  1  c*f.z9.infin.  con  babeat,  puoitui.  &  hoc  quod  affitmat  hic 

Ad  huncordtntmftrtintt  dtricut.]  Acquioia  Tr  cxde  v//.probatut.Sedillud  dubiumquod 

chcfi  huocordioem  taotumtcftitnxit  adiofa-  ftatirafubiicic.priuariclcricBmbcucficio  ,  e- 

mcs.  &illudvcroalitei  piopoocodum  crat,  fi  ciamfiproEcdcfiafua  poftulct  ,  contiaaltam 

eoctiamcleiicusicfeiiidebcbat.ncc  diffimili  Ecdcfiam  ,  in  quaitidcm  bencficiurr.babetj 


lationccodcmicfcrctutmilcs.qai  non  nifi  pro  quandoquidcm  </rvy//.difcttehancpccnam  ir- 

~t8c  incommuninumcri  caufa  poltularc  poffc  rogacci  quipoftulat  ptocxtraneo,  &  idadce 

vTtftAiir/  l\x  defrocur.  tanquam  pccoale  extcodi  non  debct.  Adcoq; 

2it<jutt€iHr*f*cttnttt.]  Aic  inth.  Hxprohi.  rcctcg/o.i»</<\F,prx4atum  voius  Ecclclix,  ta- 

bitioncsnec c&icQlupattiuraiclaxatt  pollunt,  tiooc ptxlatioms, contraaltam Ecclrliam  ,  1 

ncquc  contrafactcnrwpccnam cuicaat  lo  qui-  qua  fimplcx  bcueticium  habct poftulaic poff c, 

bus  nulla  plane  conncxio.  Cxccrum  pccux,  Itacuic, 

•juaiumipfe mcntioncm facit.priuartoms  bc-  V*f*tlutfrt tlijs ecntr* */>m/»Nm.Duriufculum 

acfici;,  acfcudi.cumpccoa  cuiusmenrioi»  Uu  boc  vidctut,vt  Vafallusptoptcicafeudopciue- 

^.t-iajf.kj.aikillxAbcoi  commuac.  tur.Affcrcuiquidcoiccztusrx/.a/rM^r.t/.ji.  i- 


Digitized  by  Gc 


DH  POSTULAKDO 

▼bi  hxcduo  coniunguntur ,  accufare  dominu, 
&  tcftimonium  fcuc.&  quidcm  in  lucmatctia 
non malcarf./.j  t.io. ty  u  dthu quibmi-vi  mdig. 
Scd  refpondcri  potclc,nouum  ao  cflc  vt  in  iurc 
fcudali  ptior  icutcntia  quafi  rcrraclctur  pcr 
poftonorem :  coquc  6c  hic  poftcnoicm  tn  d  S- 
propoficainfcntcntiam  valcrc  dcbcrc ,  vtpotc 
qux  tatioui  magis  conucnic  .  &  fccnndumlc- 
£tionemCuiaci|,qux  omninopiobanda  cli,di- 
fl.in "oit  intcr  caulam  ciuilcm,modicam  &  gia- 
uem.Etcnirn  fi  canfaciuilis  famofj  fit,  vcl  dc  a- 
liqui  paru-  bonorum,  metico  hoc  calu  VafalluS 
pnuabicui  fc-udo ,  cum  ctiam  cx  hac  caufa  rc- 
uocanpoflir  ^oauiol.vlttm.Ced.dtrtutcnnd.do- 
»4/  Atquin  facilius  cft  vt Vafalluspriuctui  tcu- 
do,  quam  vcrcuocccur  donacio. 

QuodAduorMtKifrijcrifti.  ]l'o(Iit  fortaflc  con- 
ciugerc  cafus,  vtctiamquiaduocaudo  caubm 
bannici  fufcipic  ,  inbaant  pccnam  auxiliatoit- 
bm  indiclam.incidjr.  quid  cnim  fi  fortc  poliu- 
laudofcntcntix  contradiccrc  eiufue  cxccutio- 
Dcm  impcilire  aggrcdiatut?Cxccrum  ratiofub- 
iecta.  «uod drfenftoftt  turunnturt. ,  non  fatisbona 
vidtrut  :  quouiaiu  rcjuila  ifta  pixcipuc  peici- 
uccad  dcfcnfioncm  facli  contta  violeatiam: 
qux  cure  in  bannitum  licita  fit  ,  qui  hoc 
modo  eum  dcfcndit  ,  dubio  ptocul  in  pcr- 
oam  banni  incidcr.  Scd  Sc  vbi  fcntcntia  lam 
latacft,  piopucloqucndonon  quarirurdcco 
dcfendcndo,  lcdporiusin  pnftiuum  ftatu  rc- 
ltitucndo  &:  abfolucioae  impctranda:quo me- 
doquomtnusquis  libcrc  bannicoopcram  fuam 
ptxitare  polTicnuila  dubitatio  cft.lntcrcftctia 
an  de  ipfa  caufa  profcriptioais  agatur,  ao  de  a- 
lijs  caufis.fi  que  force  cotioucifix  cotia  banni 
tum  moucn  poflint.in  quibus cti am  ptoculdu- 
biolicitum  cft  bannitu  dcfcnde.c.cum  pra-f.  r- 
timipfcprxfcns  m  mdicio  copatcrc  non  poflit. 

6)14*  rmtocum  eym  hirttico.  ]  PolTittamcnte- 
tariThanc  clTc  diueifiucis  rationcm,  nontam 
quod':ncafuhxtcfosmatus  verfctur  penculu, 
quam  potiusquod  iuipfa  hxrefcoscaufa  patto- 
cjnium  prxftjns.eoipfolufpcetum  fc  rcddcrc 
vidcatur  h  xictcos,  dcqua  ludicatc  uon  cft  pri- 
uati.fcd  hcclefix  :  &  veifatur  hic  periculum 

3uam  plurimorum ,  ncin  caodam  hxrcfinio- 
ucantur. 

THESIS  nr. 
Li  t.  A. 

Ait  in  thcfi,  fi  aduocatus  vnius  pattisratio- 
oibusinftruclusad  altctam  fc  conrerar,cum  cV 
prxuarioatiouis&faKiicumellc.  Cxcciumcu 
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in  cxcgefi  dtflcntientcsanegarTcf.diftincTionf 
fubijcic.anaduocacus  cxprclse  dcnegaueric o- 
pcra,  an  promifctit  aucprxftarc  capcrit  Quar 
quidcm  adfcnccnciam  iti  tk.propofitam  omni- 
i  o  incptacft  limitario  ,  fiquidi  m  qui  opcrara 
dcucgauir ,  racionibus  partis  adunfx  inftru- 
&  jsadalcecam  parrcm  tranfire  nullomodo  di- 
ci  porcft  .  &  quod  hicquiopcra  dcnegauic.faL 
i.  i  itprxuaricaciontsrciisagi  no;>  poflit,  cxcra 
dubium.  adeo  hoc  membtum  ektra  cafum  iu 
ch.propohcum cft.  Quod  ad  altctu  diftmdio- 
n.s  iinmbttim  atrinct,  in  co  qui  tantum  opcra 
promtfic.  icnt .  nt  iam  Tr  in  ch.  propofitam,  vix 
admilcrim  :  quiapcrnalia  intia tciminosfuos 
conltringcndaliinccV gcauiflimum  eft  ciimca 
falfi  3c  prxuaricjcionis  :  nc  dica,  quod  qui  fub- 
ftiric in  nuda  bpefx  promiffione  .  rarionjbus 
paittstnftrucljsadalceram  paiccm  rranfiuilTe 
dici  nonpotclt.  Supcreit igaur ccttium mcm- 
brum.dc  coqui  operam  prxftarc  crcpic.  in  quo 
proboTi  fencenciam  Equidcm  B*rt.in  l.dfri- 
«4r.d1ft1nguir.an  aduocatus  cum  altcia  patte 
vetfecui  ammo  tatum,&  cfle  prxuaricatore.au 
animo  &  corpo:c  fimul,&  cflc  rcum  faifi  qux 
vidcrur  ctiam  fcnccntia  Viuij  z  cemm.op.vWi  pu- 
rac prxuaricacioncm laarura  ficri  clam.aona- 
pcica  dcfcclione.Vcrum  non  vidccurhoc  deef- 
fcntiaciTc  prxuactcacionis  ficut  ncc  aperta  dc- 
fcttio  dc  cflcutiacrimiois  falfi  ;  nccquicquam 
obftarc  quo minusqui  palatn  deficic ,  prxuari- 
cator.Sc  quiclatn  alccnuspartcs fouct.falfarius 
cflc  dtc»tur,quin  oranis  prxuaricatio,  incidc- 
re  videcurip  crimcn  falfi  :  8c  non  alto,  nifi  prx- 
uaricanonis intuitu  quidectimine  tranfigens 
ab  accufationc  dcfifttt  ,  falfi  criminc  fcfe  ab- 
(tnngcrc  intclligiruriuxca/.  \8.inf.C.dt  trafaci. 

Ahinhanac.tu\A  Vcrahxc  fcncencianegaci- 
ua  cft.quodali js  quiuisaduocacus ;  cauillacio- 
nes  8t  fjllaciasfuas,  prxtcxtu  bonxcaufx  ex- 
cufarc  poflit.ncque  fiucm  tatum.fedetiamoie- 
dta  b  >di  ic  lcginma  cllc  oporcec. 

Lit.  B. 

Idcmftfiliutfa-n.  )  Diucrfas  plane  quxftio- 
ncs,  &  nihil  i  .uiccm  communc  habcnccs  hac 
chcf  utoponic.  Cxceium  qc-od  Caftrenfispe- 
culij  iocoetTc  aic  ab  aduocaco  adqutfira  iradi- 
clum  accip!endumcft,vt  quafi  caftrcnfe  pccu- 
Iiumintclligatur. 

Vtf"flp«truobitum*)  Exiure  nouononrccTe 
hicen«ciusqua(ipropriusCaftrcnfis aur  quafi 
C afttenfi  pcculii  propontrur.quoniam  tdem  ia 
aJucutttio  pccuho  luiiscft. 

Y  Lit.C 


M4  *  DISPUTATiO  VIII. 

Lit.  C.  h  ihtt  ttctl.^i.dttend.tjriimen.  vbi  fcgmru  pucl- 

lnfi/cialnocatohocfpccinlt  ]  QuoJ  hic  Jc  trlf«  Ix  li  Tit:onuofcrit,  Titiomoituo,  puellx  non, 
nuflionefalatijtoiius  auot  ad  u-ctcdcsaduoca-  dcbctur  E:  li  qwis  vcrbtcaufa  mcrccd-"  pixto- 
d  fifci  propoai.uc  cx,;licatio»ctr.  alrquam  dc-  garfcntaiclutcClo.  coprotin'  mortuo  pecynU 
fi  Jciat.  bquidcmliocoon  iiarationc  dcfeudi  co.idici  non  poilcfuctit  abfutdum  :  de  ejuc  ;  !ur. 
poflc  videtur,  quam  quod  inittoauui  Itutm  (a-  inf difp.ix.t.i- 1  11.  ancafusfomntus  facit  ccfla- 
ljiium  tprujm  ipfi  debcri  ioteltigatur ,  qu*  ta-  rc  conditioncm.fc  i  hisautcm  Jubmmreddiror 
tiocumcetamin  alijs  aJuo  a  is  .  qui  filatttim  quod  Tx.pofl  Snl.in.tl  •  t-Cd.mJu  diu.iM4.pum- 
cxpublicoaccipiunt,  videaturmilitaic,  caufa  lcgiumiltud  aduocatis, fifci  conccflutn,  cxtcn- 
fpccialitatisin  aduocato  fifcl,  clt  inquircuda.  dirad profelToi cs .•  quia  rtmaxirr.t  liocmrrca- 
Diccndum  vidcui  ftlartum  inmo  antu  to:um  tur,  I. x  tamcn  dthcu  :  vr  incafu  non  diliirr.ili 
icgularucr  non  intdligi  dcbttura-  qnarfitui  iplc  dilputat  Tr./«f  d-ft.  +.th  7  ht.h- 
p.ioprxftatioacopctatnm.qua-recipiunt  diui-  THbjlS  IV. 

lionernpctmtcgrumannum. fpcciali autc pri-  Lit  A. 

uiIej;ioexccpto'scfl'caduoca:osfifci  f.if.C  d  »d.      Fam*imminutto.]  N'6vaMc  labor andum etc, 
ttoc  dtutrfind  Cui  oon  obltat  / '  pttitionem  i i.eed,  qi:ibus  vcibis  infamix  gcnus  cxpr  unatui  ruo- 
\\)i.htrt.iib.dtfin:l.»:kilcxtr.dtcommode:  r>r.qux   dodc  rc  ipfa  conftct.y<fc«r/i«/ 1  C.h  t.  uondc- 
cum  SaIic .  m.lirl.  I  if-  dciurcfubiogationuin   fimt.fcd  ma^is  notationcnomumruhit,  quod'. 
lcicum  dcfun-ti  accipicnJaclt  Hocnoutcmc-    fiptiuatio  vcl  imrninutio  famc  :  ccpiopriclo- 
tc  ttahcndaui  cut  aj  aduocatos  alios ,  licctfa-   qucndo  infamia  ipfa  imminutio  farnx  oon  eft, 
lanumexpu..licopcfcipicotcsiuxta/.x'/r  infin.   (c  J  qualitas.nota  &  maculaqux  Jam. 
frinCdtatnejfU  tefinm.  Std  obitcuur,  quo.l  ii       Enq^Jtliurisvtt facfi-]  Licct  Donunahxcin 
icttneripotcftprxfo<;atumfala:iuin  ab  hxrc    ituc  nolho non cxfcot,attamcn,quicquid  ctia 
dibus/.i  J.ij  d.txtr  cegn.ca  j  pcti  potcut  quod   qutbufJam  ncotctuis  videatni.  infam  ic  &  dU 
iiliusaliaiatioreddi  uon  poilc  vidcatut,  quam   uifioucm  hanc  tcxtusiutis  fuppeditanun/.ic.  . 
quod  debitum  fit :  Vctum  fcclc  ncgatut  conlc-   Ch.t.tundal  3  tnpr  d  libtr  frpofth.  itimtnl.xd. 
quentia,quia  imono  idco  rctiuctut,  quod  dc-   «!ftqui/ii  .0  D.h.t  l.i  C  d-dig  l  xi.c.4  tntneff  ttfl. 
biiumfuciit.lcdquia  cum  pcr  aJtiocannn  iion   /  +  -.d.l'.S  Facit quod aguarorcs  Jicfitui inho- 
itctctit,  quonuntisopctampixltarct,^»f7  §  ij.   nclla  pttfonx  i»/.+  Cod.de jptflttc.  qtntamenin 
caufahabcturptocoinplcta.iit.ntni  hicoon  dc  /.4  i/»fr.^.r-ncganrurcH"c  infamcs.  Pottltctii 
condictiouc  iD^cbiti,  fcd  dc  coiuitiooc  cauia   uuc  mduci  /.  ;.c.rcr  am.  hocmodo  :conftat  ob 
datatracl^tur.  Quod fi  vrgcnsi»*/./ 1. ij  ab   res  amotasdiuortiofcquuto  cflc  acttoncmrc- 
Imp.  Scucioaliquidnouicocftitutum  vidcti.-   rum  amorarum,  conftantc autcm  matrimonio 
icfpondebopcrconcefliooc,  Sc  illudipfumno-    taotum  actioncmin  ficlnm,/.i>.^rrr.<iw./.a  C. 
■umeflc  &  fingulatcvt caufahabcatur  proim-   tfd.  vbi  rattoadditur,  quod  conftantcmatri- 
ptcta.ck  inhibcatur  codicbo.cui  altas  cx  tatio-   mnmonondetui  actinfamofa:  &  ctgocuma- 
nciutislocusdandusfuiflct.  5cd  amphusrcpli-   6io futti  ncc  fiolutoquiJc  matrimonio  dcrur,  I 
catur,  imotcgulare  hoceftc  ck  iuris  ordinatij,   fcqui  vidctur,  quod  coudictiorermn  amotatu, 
▼tcflct  condictio.quadonon  ftctit  pcracCipic-   qux  inlo.  um  aclionisfurti  quafi  fubrogara  c  tr, 
ttmftrt.ja  L  cati.  Rcft  odci  i  potcft,  quojplna-    t>.  I  .-.appcJlcturactiofamofi  &  cumporrocon. 
6s\\\x,ptr Aiiijutm non fteuff  co.umouc  litcxpli-    ftct.quodcx  ilia  a:i ione  non  (cqt'.uur  infarr  a 
canda.vt  pct  cumnon  itctiflc  dicatur,  qui  cum    vcta/.i. rtr  *m  confcquentcr,idc  o  cjuod  jliqua 
-vcilct  &  pollct  facciccxtctooaliquocafu.cum   lcuiotcmmaculam  d-muatoafpct^it.famol.m 
jlixfcrtimopctamaddiuillct  iirtpeditusfuit.  i-    appcllan  Confirmatui  l)xclcutciu:a,quodr,o.  rf 
BJO.amplius.quodprxcipuutn cft.vtctiamftc-   txtcniotum  non afTetcbant  infamiam,  fedo- 
tctitpct  dantcm,vclut  incafud  /     intclligen-   nciabant  tantum  pudotctn :  quodno:at  etiam 
dumeftftctiflcpctconditctoieni.Etitainvut-    Btdtn  6  dtrtp  1.  vbi  bunc  locum  Cictronis  cx 
gata  tcgula  quod  conduio  habcat  ui  pioimplc.    Konlorcfcrt  /cenlbtum  iudicium  uihil  fcrc  af- 
ta.quandonou  It  .tpci  lcgatatium.  quomtuus    fcirdamtiatoprxter  rubotcm;  <>:  idem  Cntr* 
implcatur,lupplcuducft,f  mi>do  limul-ftctpcr  froClntutte,  auimaductliooes  ccnfoi  ifm  ncoac 
illura.cuius  intctcftnoo  implcri  coaditioncm   habuiflc  autontatcm  rcrum  iUiiuata:um  .* 
i^.nMttu.  da.:  qua.  lucaij.-uoitu  locumaou   AftentmtndtMtnM.  tcmporatcsaotas luiilc,  a 

t  fucccdo- 
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fucccfl\>tibus  plcr.imquc  lublatas.fciibit  :  Ec    namnorauit;  quippccum  ind  l.  tj  difc 
crgo  concludimus  prxtcr  inumuni  lllam  vc- 
ramcllcaliquam  lcuioitm,uuc  eam  fach,liuc 
aliooommc  libcat  appdlarc.  Lit.C 

Innoctnttr  Unmmttm  rtutr*  inftmia  non  nffict» 
tur.)H  ocqcidcm  Ethicc  vcrumcit  6c  quodca- 
liskutcntunon  onerctcoofcicotiam  damuati.* 


tehic 

aditiuat.adcoquidcm  vc  in  arbicrio,qucm  fla- 
cuuminftar  dicis  dcccrnic,  fcdillcnon  fcruato 
iurisordine  proccdat,  dicmobtiucrc  affirmcc. 
THESIS  V. 
Lit.  A. 

Sunt &ttmport UttUgu  lulU  mifrtlU-]  Iufti- 


cxrctoquui  cumfen.cntuiusfaciat,  &  pro  vc-    nianus  vtiquchanclcgcm  vocac  ar.tiquam.duo 


ritate  hjbcjcur,  &:  p;xcocctta  cum  iniqua  dc- 
cetmc,  us  diccrepcthibeatur/ ptn.it  tuji.tytu. 
ptocul  uub  ocaufaiainofalicct.uuuiu.umna- 
tus,  politict  &  quoad  arTcCtusiuiishabcbitut 
proinfjmi.ficjc  cx  quacunqsctum  in.uita  fcn- 
tcntu.moio  non  iit  ipfo  lurc  uulla.oauirur  a- 


aurcmmcnfcsaThcodono  adhrcTi  liititin l.i.C. 
d.jec  nuft  Non  fcmeltamcnapud  ptifcos  fcnp- 
torcs  aoni  fic  mcntio,  qno  tccmina:  inaritu  cltl- 
gcbant.-quiafcilicct  Romulusaunu  luclui  prz- 
]cripfciat,&  annus  Romuli  deccmmcntiu  crar. 
Cxutum  lcgts  luli jc  Milccllauapud  vnfi  loftia. 


cTioiudiciti.Obijcitut  tamcn  /.8  Cb  t  ad  qua    mentioht  -idcoq;  cgo  hasin  rccum  Tr.fentio, 


vanc  rclpoadct  Accurf  Sal.Cyn  typUnt^  Dd  in 
ca ipccic  ici  vindicattoac a jc  condtclionc  aCtu 
fuille  cxiitimant.  1'lancdutior  icotctu  v  jiic  &i 
muitis  modisdici  potcit: $l  illudoo  inuuusad- 
mucnm.ii  quiscx  manifciicfalfa  caufadamttc 
tur,  cum  intcr  infamcauou  haucodum,  dc  quo 
calu  loquitui  J.l.s.C.b  t.         La  D. 

Gjuiitrttnmi/itmbruM  .iU.it,  fjtJt.r.em,  ryc  ] 
RcCtc  qutJtm  I~r.  hacin  rc  impiobat  fcncencu 
Boccii.Scd  niluioipfc  rcdius  pjctioucmiitam 
fub priuv membrum  rcfcic :  ncquc  cnur  paCtio 
dc  malcficto  cx  cauudchcti,  dcliciu  clt,  ncq; 
omnc  dchcluin  >pfo  lutc  aouiiir.  Et  idcofub 
poftcrius  mcmb.um  vidcliccc fcntcncum  iioc 
tcfcrcudum  clt,  qu:a  czratiooc  luus  pac*tu  pro 
confello.confciius pro mdicaco cft/.>  ha.i  i.t- 


clk  illam  ipiam  lcgt  Papu,cuiusplutima6c  di- 
ueifj  adcoq.  Mikclla  fueiunt  capita,  quoruna 
aliquam  multa  icccalet  Sc  cxplicat  I.ipf.ncim; 
aUitt/  i  »nn*l  T*t  Cxtcium  an fentt  utumca- 
pitis  litiusrccteaur  cccpciir  aur cxpofueiic  'u- 
Uiouuus  in  inccrtoclt.  Rct  :rttu  a  I.tfj  U.lo:o 
caput lcgisPapix  delibcicacc  coniungt  ndi.ctt- 
ius  vcro  fimilcpars  fuit  dc  mitccnda  condicio- 
nc  viduicacis  :&  adcocum  lcgc  llla  ccclibibtis 
pccna*  fuerint  indiCtx,conduioncm,fi  non  nu- 
pfcrit  i  rcnuflam  porius  quam  viduarn  nc- 
cclTitate  iaiandi  ,  aut  ptxftandi  cautioncm 
Mutuuam  ad  ihiiftam  fuiilc  ptobabilc  eft  qua 
cautionccx  incpcarationc,  nctriltitia  afficu- 
turanitoa  dcfundi,cxigit  Iuitrn  tuXcu  11.  cap. 
41-C'jm  antc  cain  rcmililTec  inl  1  C  d  mdiH  vtd. 


r.J.civi/ijfNcqucobltjt.quod  tsqui  cxcaofafa-    toll  quibus,  locisdiftinctio  illa,intraannum  vcl 


mofaqux  cx  concractu dcfccndit .  pacifcuur, 
infamis  non  fic/  7./;  t  quiacamcn  condcmnacus 
infamiseiiccrquiain  mjtcruodiola  nnn  fjcic- 
daclt  cxteuiiopcrfcttim  ad  cafus  ditriuuUs-'  & 
paduspiocontcllo,  conferiusproiudicato  lu- 
bccur  nontci  vctitatcfcdhclionc  &  prxlump- 
tionc  iutts.  fcd  Sc  qui  pacifcitu:  dc  dcliClom- 
hil  poteitconficcci  prjtcecdclicTuin  fcdqui  c  x 
caufa couccactus  pacifcituc  ,  poccll  tacc/i  dc 
cooctactu,  vtnonfimulacccflariofaccacui  do- 
lolc  cgiflc 

Tn contttmncixm dtlitUtinfnmAntu.]  Quia  vciq; 
hic  noo  vcrc  lcd  fictc  conuictusclr.  Nonrcctc 
autem hoc  rcltnngitui  addtliCtacum  ptocul 
dubioidcm  Sl  mulcomagisobcmcac,  fi  ua  quis 
ex  adionc  doli  vcl  depohci,mandaci,piofocio, 
tutclx,condcmnctut.  De  aibitu  fcotcotutcs 
ccrtaeil pirli$  i  i-b.t  ncquc  adco  vctilimilccil 
dillentitc  Baldum  (cx  cuiuspcolixis  comracp. 
U:ijS.'      j.:/i,f,w».'.i)un..iuc;«m)  QCCCOlum- 


poltanntim,iationi  paiumconucnirc  vidctur 
6i  tocid Jamus,  liqmdcm  eandcmhxcltt  cil 
I  apia  Poppi  a,appcl)aiip  ul:x  Miicclla-  vino- 
fa.quuKx  Luliaa  i  .tpia  Poppcaomnino  Jiucr- 
fa,  &  hxc  poftilia  vjginti  ampliusannisntq; 
ab  Impt  latoicied  a  confulibus  iara,  vt  doccc 
Lipiius./  loc.uuil  cx  hoc  lultiniinusexcufetur: 
quod  vt  rx  codcni  I.ipiio  conftar,  capitaqux- 
lUiult  iulixjc^i  I' jpix infcrrafucrunt  Sed 
bxctaoquam  fub  t  arcrgo. 

Sontnir.tnbtfunt  nout.hget  ]  N5  vjdco,qtio- 
modo  iioi'  iuc  libi  concradicat  Tr.  dum  'cl'i  m 
lulum  M  fccllara  explicar  dclegc  Iulia&  Pa- 
pu,&  tacnen  d«  h  i  no  vult  uuc)l:gi/  vlt  dtrrg. 
Caton-  ita  vc uihilominuscandem  de  ltgc  lulu 
Papiaexpliccc.  Quod  fi  enim  lex  lulia  Mifcclla 
eltlcx  lulia  Papia,&:  dc  hac  intclligitut/.  dt 
rtg  L/ueti.  ctumde  lcge  luluMifcellaneccfla- 
tio  intclhgcnda  erit. 

tt  qutUtm  fiprtgnam  tr»t.  "JNimitgcnerahtcr 
Y    *  hic 


,$6  DI5PUTATIO 

hic  affirmar.  fi  prxgoaos  fit  mulicr,  &  fi  dmor- 
tiotoluatm  matiimopium,  vcl maritus uon fit 
clugcudus,  tcmpus  prxfiaitum  eiTecxpeclaD- 
dutnrquu  cumluftui  prxfinuus  Gtannusinte- 
gci ;  \ix  vlla  duodccim  mculcs  vtcrum  t.  tt,  & 
tcmpoic  diuottij  vcl  mortis  manti  aliquod 
mcnfcsa  tcmporc  conccpttouis  crHuxiflc  po» 
tcrant.Etcrgonon  tcmpus  luftui  pixrinuum, 
fcdfaltcrotcmpus  parttonts  cxpcctaudum  clt. 

EtquiMTMtiotxturbMtunt.r^c. )  Non  litiSvG- 
modc  hocfubijciturcafui  vxonsnon  prx^njn- 
cis  :  &  faoecttamarcuerenta  maruo  dcotta 
hxc  lugcodi  ratiodcpendet :  quod.il  tas  cturn 
liccrctnubcie  vxon,  quam  ccrto  prxgnantcm 
ellc  conftarct. 

LuBtufocmtni  in contintntin.olimetiMm  in  habi- 
>*.)  llladdecontinentia  nihiladpropofitum.- 
fedquoddchabituaddit.  nomincvcium,  & 
cmninoimpiobabilcquod  tempore  Gordiani 
tc  poft.omniscxiernalugendirauofuctitlub- 
lata ucquc  obfcruata cit  / 1  j  fcut  cntiJ.qux 
prxfcttun.  quodnoadefubljto  fcddiminuto 


viir. 


lrgiilliciuiJidcrogare,  fedeoru  errori  ocror> 
rcrc  voluiflc,  qui  lccundasnuptias  ilhciras  cf- 
fe  putabant.fctfancaliterqoam  Pootifcxacce- 
peiunt  locumiilum  PautiadCot?.vtrfi vlt.Aug. 
Mar.cr.Occum.  tyThtoph  Nullo  modo.inauic, 
cumrempcrantij  &  dccoio,  r.on  in  libidmis 
arrcctionc.  C  omunuci  tamea  receptaeft  Can. 
lcDtcotia  D<On*\i,.C  h.t.plunmtalUgatia  loh. 
GMton  trJftc.nupt  pana.i  9.  Scquitui  apud  Tr. 
diftinclio  illa  vulgatj  iotci  pccnas  odio  fccun- 
duum  nupnaiunf  vclfauoic  Iiberorum  jotrc- 
duftas.  Qux duabusdecaulis minus  acrjiata 
vi^ctur.  I.Qi  ed.i  fjmix pcena non vidctur ci- 
tiusnubcnmrrporitaodiofccunJaMimDuptia. 
rum  ,  quu  ur.o  hx tuic  vctcri  Rom juoodiofx 
oonfuctuut,  lcdpotiusinpccnamqoandairn- 
pudtcitix  &.  contrarcucreotiammaritodcbitf 
rcltinaraium  nuptii  u  U  Quod  illx pccnx  qnar 
in  fauort  m  liberorum  dir untnr  inrroduclx,  ab> 
oJ:ofccut,djium  auptiaiu  origmcm rraietur, 
&  incoomninofundantur.  Sicut  ciiim  ab  Im- 
pciJtotibu.  Chtiftianis.quiopinioncilfmsfc- 


Juctuloquitur.pcrtmec  ad  cxphcan^m  nicn-  ct  !i Ici]uun,dc fccundtsnuptijs miDUshonori 

tetnSGtlj  quoluctui  fccminatum  imponitui  ficc  quamparcft,fcnferunr:vDoci»/./rwiH»«  C# 

modus,  vt  vidcli-etpexilluicxternushabttus  dtjtcnupt  mulierperlccundas  nuptiasd». 

fublatus,  non  autcmprohibitiooubcnditotta  funcftata.fex  quibusparet  intcr  hxc  duomem- 

aonumlaxata  vidcantur  Et  vtiq;  fi  ib  cafu  lin-  bra,  odtum  fccundatum  nupiuram  ,  &  favo 

gularifaaiSCtilutfusinhjbitutollitur,  ctgo  rcm  li  jcroium  bonara  &  vcram  oppoficioncm 

reguhruertuti  antiquo  «t  to.nmuoi  rcquin-  noncfle. 

lur  Idquccti.mnotat  Cuiaciu.it»/  vU  h  t  Ub.       Stde  ccntrnriofr  tltuj inftrtur  1  Quomodohoc 

xqtujX.Papm  ExctnpluraaJJ/.  f.prxbet  L;«i«j  ex  prxmiflisinfcrattu.non appai  \x  artctumi- 

/»£.ta.totamvibcm,inquit,oppleuit  luclus.vr  pfa  quoq;  hxcallcitto  magtscu  vt  falfa  ficrqnia 

facrum  anniuctfariumCerens  intcimiiluni  tir.-  conituutio/ t>  C.dtftenupt  cum  fir  coriecona 

^uiancclugcntibusidfaccrecllfas.ncc  vllaea  &  nonunaim  Ioquarur  dc  maruonodcbcrex- 

lernpcftatc  mjtionaexpersluclusfucrar  Itaq;  tcodt  ad  Jibcros,  &  fiquidcm  porcft  plus  iclio 

neobeanJcmcaufamaliaquoq.fjctaaut  pn-  querc  libcriscxpriorimariimonio.quidDictia 

aata  defcrcrcntur  .  fcnatus  coufulto  du bus  ex  poftciioti .'eom  oraocs  matri  xqt.alitcr  li- 

«jtluduscftfinitus.  bcnlint.ttconltat.qucilDOn  tcncatur paren» 

>'T-    B  *qujl«potcioncsrclioquerelibcti»  .  qtiodir» 

QHoJiurtCanontcomutAtt.m.  )  Vtiturponti-  terimnisilhsdu-luismatrinionijlibeioiu  tra- 

fcx  loco  Apoltoh.v.rum  nimisprxpropcrc  oc-  dit  lujl.tn  U.n.t.vlt.inprtn  ubi  Domiaatim  ai( 

«afioncm  dcttahcntii  iun  ciuilt  atnpaille  ,  &  fefc  adhorran  parcntcs  ad  fnuaJam  xqual.ral 

JicloPauliabufus  oon  immctito  quibufdan»  tcni.lcunonhocfaDcuc  Ncquc  moucrcdcbcc" 


Tidctur,  &  vciillimc  Caftreofisin/.  n.C.h.  t.in 
/acgat  clTc  canooum  couditoris  tollcrc  legcs 
«iuiIcs, vbi  noo  cft quxftio  dc  pcccato.  fcd  de 
booisrnonbus  ry  Accurf.  inJ.l  if .  uihilotninus 
infamem  pntat  cilc  mulicrirn,  r.toptci  uimtam 
icftiuatiouctn  baiJ  &ahj  Jiltinct.onc  tctriTc'- 


autoruasTcilauri&coiumquosallcgat  ,  tcJ 
quodran«ocsabcoaddu«xoonftiingunt.vei 
quod  plurcs  contraiiuftatucre  cxwlo  ipfoJo- 
co appat  c t :  &  lotin  Cmtob. intrnQ. d Jtcmnd  nupt. 
vbi  actutatc  4,.  pccnas  fccundar  aapnaiusrs 
cnurneiar  .  huiusmtntioncm  oon facu  Nc_ 


peiant.anlitpericulutntuibationis  langumis,  quc  cttammouere  dcbet,  quod  ita  peiiaduc- 
ii  fururx  pattus  lnccttitudinis  lllud  cuiuis  ttum  coorra/ s.C.d  jtenff-hcti  vtdeatcr.quodi 
.ukU  t:,  1'autJeappaici,  Paulum  ApoftolumnS    patn  pcr  liberoi  acqoiiatm.  Etcmm  potcft 

suarcx 
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mater-kitarelinquere:,vttorumacquiiatuifi  quodad  ipfamrcmattinet,  an  iuri  Jinino  vd 
lioiaxtaNov  i/r.cV ctiamita .  Ttmaticotelin-  gcotium  rcpogncc  polygamia,  altciius  I»  i 
quatnibil.  &  adfummum  patri  nonproprietas,    quxftiorft.tractandaiofta  fMrt.i.dif  6.  quoe- 

fed  vfusfruclusnudus  acquiritur  St  quid  d  tram&  partimad/iV^ 1  rdiquapcrti- 
quc.ii  matitus  fecundusnoofit  fupctftcs.TMaoe   nent.quxhiciocongi  uolocoti aclatTicui. 

lCTl  cft  >  inteipictcm  agcrc  noa  legislaco-  Lit.  £. 

icm.  Mmerisfi auiflut  cauft. )  Atquinidem  in  raa- 

LiT.  C-  \or\bu'>.l...hr  !.s  S.t.vtrfic  tyquuftrMsdtfo- 
VbmonejierJovocnminutrfis.  jReclehocTr.   fiu/ adcoquc  otiofa  eiunt  vciba  Iftnuit  C  h.  t. 

eftcnimpcif;  icua lCiitnl 47 .%  ftn  dritu  nuft.  ttattmin  rts  Ettamcn  in  Trent.lt  ntentia pio- 

fcnt-n:ia;cafii  norariqttx  deprchcnfaefhquod  cliuiot  fum  I.  Quia  cootottalt  clio  vulgata  cft, 

U  infupcr  adulteni  accufata  Sc  d  .mnara  fit  ivn  qui-  pioponir  vcrbr Tr.dunttxat  II.  Qina  in  re, 

du^licinomincintamcra  elTc  ,  Sc  quiadcprc-  edtclopixtotis notara &  qux  m  fprcicm  dclt- 

hcnfa  &  quiadamnata.  Ai incidic , ita  mii.onl.usluccui n,  >t  ipfoturc 

Cur  tnvsro  ftnttnttM .]  Diffcrentiam  hic  pro-  rttrj  btnrficium  telrtrutioDisfamafit  falua.ab- 

ponit  Ti  iocer  virura  Sc  vxorcm  :  Quod  hxcc-  furdum  vidctur ,  quwicciamfi  viilgaiamlc&io- 

tiamdcprchcnfarantumfiat  infamis.illcoo  nifi  ncm  fcquans,attamcn  ,  mirotcm  quxftus  gra- 

accufatusflt  damnatus:quod &  tradit  A  Fsb.m  tia tn  fccnam  ptodcuntem  notari,  a  coatrarto 

Li.f.^.h.t  Atqum  veicorvt  illadirTcrentia  faws  fcnfu ctficn.  i. vixcnim  cft  vt  vcibapoftfcma*'; 

iuic piobctut.  Etcnimcurquxdamfacti  lcgc  l  ftnult.  etiam  dc itsquiquxftusgiatiapiode- 

ootcntui,quxdam  vetofcntentia.non  hxcra-  unt.poffint  ezaudiri. 

1 10  :ft,  quod  illafiotgrauiora  &  ma«isodiofa,  Lit.  F. 

■  cquc  enitn  magis  odiofus  cflc  potcft  qui  in  Len»ciniumfMeientes.)Noa  videturrecteexci- 

fcxnam  prodit.quam  V.  C.  homicida,fur  vcla-  pi  cafus.  Iftn.  h- 1.  qux  cll  dc  quxfturo  corpore 

dulrcr.qui  fcntcnna notari  dicuntut .•  fedhxc  facientc.quod quidcm ab ancilla .  coccntcdo- 

quodillaquidcmfiuntpalam,  nequeautopus  mino,tac2um mtclhgitur &  prxli  mitur  * 

cocdcmnatione,autlocusncgationi,& fcrcfo-  Lit.  G 

lainfamtaeorum  pccna: hxc committuntor  fe-  Tutorfiliofuoducens.')  Vidctot  hicfub  eorum 

rc  clam,&  quieoiom  rci  aguntur ,  mctu  pccnx  clallcmpotiustcfctendus  ,  qui  noiatur  per  fcn- 

facla negate.aut lurc fafla,  velptxcexruaiiquo  tentiam  ;quia  vt  fupradiitum  confcsfi  habcn- 

cxcufaulotcnt-  Vndc  cffici  vidctur ,  dr ptihen-  tur  prodamratis :  atquinhicruto?  dicitur  con- 

fom  in  ctimincquod  cxcufatione  nulladcfcn-  f«.  Husdctutclj/»/.7  Cdt  inuri.mntr 

di  potcft,etiamcircafcotentiam  cfle  rnfamcm:  QutfubturMtfivtl  FutT. )  Nintisi.-.diftircte 

Uquidcmaliasidcopei  fcntcntum  infames  cf-  hocaffirmatnr.quod  frilicer 7  C</f  cftdeca- 

£ci vidcotur,  quodtumdcmum  .ic  ddidto  co-  fu  nondum rcdditarum rationum  ,  quod  ratio 

«liffoiocipit  cooftarc  Ncquc  oblrar  fcntcntix  fabictfta  oftcndit-cxteroquiai  reddicis  ranoni- 

huic  d          h  ttt  fiquiiic  co  quod  cf  imnarum  bus.  3c  pott  annum  x*  &  ira  elapfo  vtili  an*o, 

infamcn  fieri  d.citur  con  crijm  ficri  dcprch-.n  intra qucm  rrftnutio  in  integrum  cooti.t  ciwa- 

fiim5malc  infcitur.  hvi  mjiinic  dcnnii,  ;x  tot cm  imploiari  posfir  ,  cam  quxtn  cur ta  fbic 

mortbusRomanoium  &  cxl  luhagi  jutuscocr-  tccle  vxorem  duci.difcrtcoftcndit./  **.<fV  ntm 

citam  fceminam,tuipiusin  ca  adultct n.ni,  fup-  nuftmr.  ccflaotc  taiioacprohibittoois  qux  cffc 

poficionem  partus:exiftistameo .  &  U  qux  funt  «»'.64  toittt. 

aliaeiusgeneris,  difTerentia itta  ctfict  noo  po-  Lit.  H. 

tcft:  quid  quod  etiam  adultc:  mautus  alij  quo-  Obdtiiflum  non  cnfitalt  ~)  Diftincliene  hic  o- 

dammodo  pattum  fupponir.  pnsciar ,  an  cxcautadclicti  inilitutacilct 

Lit.  D.  civilisaocriminaii*"  1II0  coimcafofimpliciter 

P0fyg.1tr.iM  ignur  he.ltt. )  Particula  ifta  hodic,  impune  tranligit  autpacifciru:  acToi  ta  hac  vc- 

etiolaplanc  &  fupciuacuacfi:  liue  iusgcntium  ro  noo  impuae,  dequodiclueidtlpur  pta  ccd. 

fiue  tusciuilc  tcfpicias:  oam &  hoc non  minus  Cxtcioqum  rcpctimushicnotJta  ad  ti-tf -4  lit. 

eiim  improbata  fuit  &.  polygaroia  ficuc  apud  /quodpacltoacmalcficiotcferetdafitffib  fe- 

Grarcosaliasuc  gentc  s  .  &  ci  adoetfo  motibus  cuodom  membiom dth.4  tit  I  pio;  ot  .>  tr  Ec 

^uaiuodamgemiumicmpet  pcimifla.  Cztciu  fantauptix  V  C-cumpupillavcladolra  &  pa- 

V  1       ;  ct.ouoe 


M8  DISPUTA* 

Q. :nnc,<! difT a noa  funr,  fed  ea  tar.tum  rarionc 
infamiahiscafibusfcquuur,  quod  cafacTa  ra- 
tioucobiccli  przfumptioocm  luducunc  cotcf- 
fionis,  flc  quidcm  cx  ciufmodi  caula.  cx  qua 
damnatuminfamiafcciucictur ;  coufcllum  au- 
tem  !cx  pto  judicato  vu!r  haberi. 

Excjntrsfturmm.  ]  Vidcn  pofHc  cxcipicoda 
caufacutclx, Ar^im  l  7.0/  ,ie  ttucrd  nntmm  vbi 
cCf.lltisdicitutcfTc  ptodj  niuto,  idcoq,  oota- 
ri  infamia,  pacTio  autcm  lnc  habct  vim  confct- 
iioms/.f  ht  Vciuiiiqaia*.;.^  r  gcneraliseft.fic 
in  matcriaotiofa ,  non  funt  facicndx  fXtcniio- 
nc*.Jc  paclusrcvciaconfcflus  non  cit,  pixfcac, 
<vti( •/  7.intia  tciminosiuoscocrccair.u». 

TitUifrcttotrnnfwtni. ]Ipfum  vctbuinrranfige- 
rc  pccumr  darioncm  implicaic  vidccur,  arjum. 
I  tn  C.Attrtri^A.  CartiTum  cum  cx  allcgacis 
coafufamde  catifTseivililius  flc  cnminalibus  a- 
gi  apparcar.in  h;s  pactionc  quoqi  fimrlicc  pto- 
hibitamefTecol!igcrelicct,cx/ 1«  C.detrAnjAci. 

AltA rAtiotius,auod mdrtdtmen  Um vtxAt»]  Ex- 
ceptio  hxefcre  deftiuicrcgulam.quapacTusdi- 
cirui  ficti  infamis,&  ncmo  non  hoc  ptxreodac, 
ideoqi  in  dubio  fcmpet  cum  qui  ptctioadvcr- 
farium  dtfifteicfjctc  .cotrumpendi  animo  hoc 
fcciflc  ,  coqueinfamcm  fieii  dcfeodamoifi  dc 
manifrfta acloris  calumnia  conftct. 

ln-eHtft  pcjl  lirrmccnttjlnfm  jObftat/-  e  f.i. 
k.txx  quo  contrario  (i  nlu  bcoe  ptobarur ,  cum 
quipreriodaroimpt  nar  r ,  nc  fccii  igeictur.fflc 
crgononduinactuniell  hcri  infamc  m  Ecranto 
rcagisigiuirnotabitur,  qui  poft  p:xtorcmadi- 
tum  flc  aclionrmpctitam  cum  advct'ario  fecit 
pacTiencm.  Nequc  obltat ,  quodcon'clliO  cx- 
rtaiudfciaii<nihii  operart  dicatur:  quiaharcic- 
gula  mulcas  patitur  cxccpnones ,  &  iotet  case- 
ttamhaoc,  quandolcx  vcl  cdictum  ciufmodi 
cofefTioucm  pio  validishabet.  Scd  flc  quod  poft 
aditumprxrotcm  fu  ,eir:aiudicialitct  ficii  lim» 
plicitcr  dici  oon  poceft:  fiquidcmetiam  io  lurc 
confcffi  maximc  propiic  piodamnarrs  nab:n- 
tur.cv  vtiqucquod  dc  pactionc dicttur ,  mini- 
mc  itaacctpi  potcft  ,  vt  in  ipfo  iuditiofacTum 
ellr  op.. itt-.it  Non  obftaceciam/.ij  ut  vc'quia 
jlbiaguur  dccondcmnacionc,  vclquiaibi oou 
cft  duplcx  rajio.fcd  [  oltctiordc  litc  contcftata 
cfttatiorarioois ,  cur  ibifcrvubnofijtinfamis, 
quod fcilicecipftusoomioeltiis  ronccftaciofa- 
cTa  ooo  fuciu :  ficut  quiois  iufamiam  cfTu- 
git^  i   qui  per  procura(.orcm  accipit  iudi- 
Cium. 

Xtfipritoriujftrit.  J  Hoc  taotumad  caufas  ci- 


IO  VHf. 

vilespettioet,  &tamcn  Tr.  eonfufimeciam  dc 

crimmalibusdifputat 

NiJiturMnafit.  ]  lofubtilitcr  hocproexcep- 
tiotiepnnicuradregulamqux  cft  de  pacifccrct 
vclquiaquijutac ,  oon pacifcitur  dc  ciiminc, 
vclquiajutansproinooccnti  Si  abioluco,  pa- 
cTusaurempronocenci  &  coofcfibhabecur. 

imfrobnr.tfxnus  ]  Vrf>irarios  iplb  turc  tnf  imcs 
cfTe  vt  non  opvs  tit  kntcntia,  quo  J  jure  noltto 
talisactioexqnadamnacum  mfamia  fequitur, 
coucracos  non  «I  cut  norat  Ae.urfin  l.imfrcbi 
C.h.tit.  qucm  feqmincurcommunicer  D.i-  Cyn. 
Brtn.Bl.Sahcet  C*jt- e  if ry:.tlid  Planc.quod  fCD . 
nus noii rarooccuhc  cxerc.-rur ,  fenrcntia  de- 
cl*raror;a  hic  aliqua  ido  opns  furc  notaot  Od. 
ocquc  ma!c  hoc  i!,u  lra:  S  dtccr.  oxcmplo  Li~*\ 
ooctnii  Si  ad-jlccrij,  quod  il!udpa!am  excrceo* 
tcs.&  m  hocdcpr clico ft.fi  nc  fcnceottaiofamis- 
nocaorut.  SpccicsiJtcmfcatcnctx  declaraco- 
rixcfTc  vidctur.fi  mdex  coram  cjuo  V.  C-  con- 
d:cTionc  certi  acTum  efl  ,  cum  dtprchcndilTct 
vfura ,  iliicicis  acccpt a<  3c  exacTas  fuilTc  ,  fimul 
iu  lcnccociadixcrir ,  vidcti  cum  lmprobtimfos- 
nus excrcuilIe,/»r^Kw./.j  C  dec*tumni*<  quodo- 
cec  aliud  quiddam  quam  fuperquoac^utn  diic- 
cto  fuctac  ,io  fcotciuia  :xptiruipotuifle. 
Lit.  K 

Rectc  (ubclaiTcmiftam  rcfcrtTrcucl  maio- 
rem  qm  rccrffic  a  tranfacTione  jutata  fedin  hoc 
falius.quoddivcriamfcotcutiam  Ud  imputau^ 
Htcnim  quod  iplo  turc  5t  infamia  notccur  cV:  a- 
cTioi.cpiu  ctur ,  tradit  stcct  r(iuA*dt*ml.fta+is 
mitor.  4-i.Ctd  dttrAtifdciioH  Smltttl.ilU num. 6. 1 1. 
rj>  i\.CA(irtn.num.\.  E*rt.num.io  BaU  colnm  vlt. 
vbi  in  gcncre  uocac  pcriurium  ficii  infamcm 
ipfoiutcii  juracum  fit  ,  fupcr  contraclu  Sc 
fupcr  futuro  :  ty>  lafon.  tbtd.  cclum.  6.  cl*»  V 
rum  boc  efle  ,  &  quod  ipfojurc  irrogcrur  m- 
famta,ab  umnibustcnrrircftarur.flc hancfen- 
tcntiatn  f.iadcnt  vcibaconltitntionis,  tc  ratio 

2uxlT.  ptxccd  cx  Accuri.  allaraquod  hicnulla 
taclio.c  quadainnacum  infamia fcquarur. 
S»nuiatiiseontrAclibut.]Vtx  vidcrui  conftita- 
110.1*/  41. C.dt  tranfal.  rcftringi polTc  ad  folat 
tranfacTiones:  tum  quiaflc  racio gencralior  cfr, 
quxfjmitur a  violacionenominis  diuiui  .•  tum 
quianonraucum  cianfictioacm ,  fcd  crtam  pa- 
uorum  lbificmenrio,/»  prin.ibit mdvtrjHi  pncis 
vtttranfmcitonti:  &  hxc  vidctur  Dd.  fcnccntu, 
icfcicnicSAHcetoindl.il  nu  t.  vbi  ait  quod illa 
coniTuutio  locam  babcac  iu  quoquccontracTu. 
iu  quaaturalciiicctpotctt  adoptat nNcquc  ab- 
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fimilcTcrocft  ,  a  Theojofiogeneralitci hoc  convrntis  fjrisfaciar.hamanius  emeafiirman  - 

fuiflc  ftarucuui ,  qi;od  a  Tribouianofub  cit.  dc  tcm  amplttftcmut  ft  nrcnnam,  quam  ctiamnon 

tranfacTionibusicIatnm  fuit.  paucis  proba:am  fuiiTc,licct  vidcrc  cx  i;s .  qux 

Cumn^nittfptcitiurarumtfl  )  RccTc  fc  habcf  Bart.Bdd  lafey  nlsjadd.l  41.  nocirunr.  Omni- 

Bxcfcntcntia.jquamaledifccdit /*/*/>. /i/Jc»-  modo  fi  zquitas  Canonica  juri  ciu  !i  hic  rccte 

lumn.  7  &  adco  fi  quidcrain  fpccic  iuramcn-  oppouitur.fccundum  illam  vtiqoc,  coti  a quaru 


tumrcquiritur.idcm  ftacuamconrra  Trcutlcr, 
fipromisiioradtalitfubfide  Chrilriaaa:quia  e- 
riam  hic  vcrumclt.in  fpccic  &  formalitcr  jura- 
tumooncllcA:  hauJfcin,  attin  homiueChn- 
ftiroo  d?ftincrioi!iafidei  po!i:ic.r  <Sc  Chulcia- 
ni  lit  a<!nuctcml  1,  dc  quopluubus  infraditpu- 
tac  11  chcf  i.raat  piohacientt  nru,  quod  coo- 
ftirutio.^  /.41.  proptcr graumtctn pccnjiuni, 
quibus  cfiarn  proptcr  (bTam  iiucrt>c!lacioncm 
courrariam locus  cft  .  cmniuo  incta  tcrmiuos 
iuo .  cit  cocrccoda. 


Tr  vidciui  hoc  dcfcndcrc  nou  dubitanm. 
THESIS  VI. 
L 1  t.  A. 

Simedt-nominatim  )  Duobustantum cafibtu 
militi  miiibinfcmiam  irtogati  piuar  Ttcuc  fi 
■omtnatim  hocadn  Lttnn  fit.&:  ii  nfipiiiamili» 
tana.ittiatljfi  t  Vct "1  crotcrr;um  rafumad- 
Bendurn  cxittimo  ,fi  crpicPacaufa  rgiioroinia; 
miliiisp:oponarur  milcs ptri,  i$.3.dttt mt.:tar. 
qux  iar.c  icfpuulccTioucHaloandri nibilo  va- 
|i/,quam  ptobari  a  Tr.  argumcntocft  quod  ira- 


Ut  qtti.it  mlocutfit  purgationi  /»jr<t.  JHxcquo-    pro bac  Ant.  Arg  quit.tmtndat  f.no  obicurc  pro- 


qttc  fentcntia  Doctorum  comnmoior  cilc  vi- 
dtcurqu.mrcfiir  Sc  fcquitur  Snlir.num.  4.  Ca- 
•ftrtn  num  \.B*rt.num M.lafon  colum.(,%infin  qui 
onuics  hac  racionc  vtuntur,  quoJ  cxccutiorc- 
«ft-fijc  abipf-Icgc .  4:  aliaspurgac>oniorx  icf- 
picit  loccrciTepatcis.hicaucclcx  factum  uotat. 
Quibus  confequcutci  incommoda  vidccur  Tr. 
limu  Juo,nifi  quisinrniuimodcnciat.quia  co- 
traucutre  traniactioni ,  iuxtamodos//i d.  /.14. 
tradiros.citquidiodiuiduum:  nift  forrc  Tr.di- 


bat  lccrionem  Horcnt!oam,/>/%/7«m//iH;  Nequc 
obltar  noftrxfcDtcnrix-/  z.infrtn  vrrf.fr/ifrtn- 
etfthUif,  nam  vt  non  probcmuscmcndationcna 
Hoit.-mannif  .tbferuat.t  * .  nrquc  cum  Feiro  Febr. 
\.frmrftr.  \6  in  fin  vcrba,  i£*nomtnix  caufa,  per 
cttoum  vcl  brcviratcm,omilTadicaraus,autcu 
alns,  quod  dc  adicctiooc  vcrborum  illorum.  m 
4.1.'.  dicitut.prxcift  QcccsfitatisciTc  nc^cmus: 
expcditior rcfponfio  cft.  quod cafusibipiopo- 
fitus,  oppODarut  misfiooi  fimphci ,  in  quancc 


ucifapccnarumgcneiaconfuiiir,  aut  diueifos  iguomtmofa caufa>exprciTafuit- & agitur  in  d 

concraucQiCD.il  modos,quiaprimointcrcft,aa  ver|.  Jcdimifiocxercitusduce ,  quc  difiicilius 

dc  infamix  pccna.an  pixftarionc  pccnx  promif-  infamianoran  dob  abfurde quis  dixcrit .  Cxre- 

fxvchcftitutiODcacccpcoiumqtixracur.il  An  rum  cxcmpla  tr.isfiooum  ipnominiofaiun. ,  ad- 

conciaueociis  inccrpctl  uido  magiftratum  vcl  icctacaufa.noiirameo  adicfto,igaomioi;cau- 

noo  implcodopromiiTa.  Troqua  diucifitatc,fi  faqucm  mitti.ipfcrcfcrr  Petr.Fni-  <•*.<•  17.  raalc 

accurau  agcrc  vclimus.  divcilimo  icetiaqux-  adeoaTr  ailcgatns. 
ftiofoimandacrit  .  nimirum  an  qu;  non  irnple-  Lit.  B. 

ui :  ptomilTa ,  cclcri  oblacionc  mor am  putgarc,      Proponitur  initio  vcra  rrfolutio&  explicatio. 

&  quoadomncserTccTuspoiIic  &  po:fic  &  px-  /1«,  h  Mncuiuseracndationcrurpitcr  lapfuscft 

nas  Quodunenifipeifpuua  adlir  concumacia  Ant  Tab.a.conitcI  <*.Ncgat  ibi,fcotcntiam  illiu» 

xquitatisintuitu,quTcqoidctiamTr.vii:atur,  lcgisiDd.cxplicari.Jmo  vero  <8tAccurfius  «8c  a- 

pffi.maicmalim, nccobftaoteq aiTcm  ipla  to-  lij fans  pctfpicue  explicanr ,  &  initi.^a-orcm  a 

ftitutinncinqua  teibi,nenimpttndo  ffomijfu,cu  madatoit  diftinguunt  Vclhcat  indc  <d ' f T  i,c"i  10- 

trtwclu  accipi  dcbrnr.  Aliaquxftiocrit.an  qui  (,<  Bartolij  quismquicdixit  Bartoloinfpccic/. 

iDtcrpcIiauuma^tftiatC ,  pccnitcntiaftatim  fc-  lo.aut  caufa  noco^nitaptoounciailc ,  aut  vcto 

qu  ua,(quoma  hic  dc  purgandamorainepta  fit  faltc  intciIocuruciTc  prxfide.*  Atquinio  copo» 

tl.[  iitacio;pccna>l<;giscvitarcnoiTit.  Vbi  licct  ncndis  aliquadorexnbusiurisdivioationcsad- 

cortcx  vctboiupionc^ariuaftcr  fcutentia.at-  rnittimus i  Barto  poft  Accurf  ilLni  diltiocTio- 

tamc  vidctipo!l..ThcodoltusnGinnudiIotct-  ncm addic iotcr inftigatoicm  fimpliccm,  <8c  cu 

pc!!itionc,fcd.nu^isiiiciuf<lcpcrfccutionc,ra-  quiopcramaddit.probationcsinftiuit ,  &c.  Ec 

incgrauitei  aaimadvcrtc  voltiitfciadeoqifi  quc  iuftiusnobisquarcrcliccat,quoautorc  aurqua 

culiocxpccTarorcfpoiifoftatimpcnitratexni-  rationc.veiba  :!'a.  autts,  -rsa:ur .  adprxfidcm 

kitxfuppluationiiiirouc  can» quaiiimprobans  rcfeiantur;  quidcm  fcotcatiam  fcicodo  uon 

cifi 
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nifiincpte  diciturcxhortati.Et  veto  vndcran-  affirmarc  vclquiahic  nonrarodepcenarclegi- 

dcm  amicum  illum  prxlidis  animum  colliga-  tionis  vclcorporaliagitur  ;  velquiahic  io  ca- 

jr.i:  ::.  (-jui  Jc  m  \ c  rb*. cMJ  ccmmtr.te ,  dolu  ai  •  lurBrnofosextraordjncm  dicirur  ammadvcrrL 

guuntiSc  itm palliin uorum  eft,vctbo,  vidtriia  l-j.tulS.  C-Turftl.  Irao  prxvaiicaroteseadcm. 

ftntcnti.siudiccs  vtt  fuilTc  iolitos.  Et  crgo  fi  pccnatcncatur,  in  quam  aliastcus  condcmna- 

pixtor  iu  propoiitafi'Ccic  diitllet:cjllidocorn-  tus  tui llet.l  ftn.de  frt  atu h . 

mcnro  vidcrisaicufationis  mandjtorfuillc ,  cx  Lit.  G. 

fcotcntiaquidcini-j^ii.nL  hicquidcmiuiamia  Quod  tyin  fltl!  mdteio  flncuit  J  Non  eohxte* 

fcqucictui   Scd  pigeat  m  ic  manitclta  plura  cum  coquod pioxime  didtum ctar,dc  co  qui  ib 

pcrderc  vcrba-  mditio  publico  calumniatur  aut  prxvaricatOl 

ln  ftt:intoiuJiei9n!iordon*rteiiuf*mfctt{t.]^o-  fucrat :  vcl  quia  ludicium  ftelltonitiis  m:aime 

tanJum.I.quodvcrbainrh.  tntudicta  pnbluobrs.-  publicumctt>  vclquuin  privatis  judicirs  ca- 

HATitnttonisvtlcalnmnt».n«mntttfuidftttfftiHdtcA-  lumuiam  8c  pixvancationcm  'ofatnij  i.nciri, 

tur ,  duphccm  habcant  fcnfura :  &  quod  in  tpfa  ipfi  Tc.Icnrcnux  rcpugnat.  S :d  nimuumcxco 

fcnrcntiafupcr  r»nb  icw  cnminc  lara  ita  fucnt  quod  jd-ungirur  intcliigcodus  eft  Trrutl  cxf- 

peiftiictus,  (quod  licrt  folnum  docct.  /.  t  ->  h.  plun;  propouctc  voluiilc  alrtrius  mdicij,  jx  quo 

firuifamispci  / r.  C.dt  cdum.  Sl  quodob  infauiiafcquitur  ttum  J.imtia:uYvidcIicct  ltcl- 

cjlumniam  in  t-uSi  co  iudicio  commiil am  lc-  ltonj;us:vbi  vidclicct  ad  componcndosteitus 

paratim  fucrit  accuijcus  &  damnarus:  quoirt-  inl.i}.^.v!t  b  tit  rjyinl.i  dt  trim  /*V/<'.difiinguir, 

dcmcafu  infamem  cfle  non  dubirarur.  Cxtc-  an  ct  tmcn  iltud  concuru:  cum  aliaaclionc  ci 

tum  Tr.duodicir  in  excgcfi  ,  in  ptivato  judicio  vili  \ jmosa  necne  nrgum.l  infamtm  ? .Je fubl.iit- 

donarc  adlorcm  caufainpolL'i&  ii  calumnictut  dtc  quxolim  fuit  dillinclto  lehnnms, c\a»a\  poft 

aon  ficn  infamcm :  priuscnim  illud  ad  prxvari  4ccurj.tnJi.il \j  non  tacum  vulg  Dd  commu- 

cationcmpertinct.  Lr  incmlibusquidempri-  nitct,  feJ  ctiam  ex  ocotcricis  plcriquc  magni 

v«tisjudiciishoccxpeditum  eit.vbi  cxparte  ip-  nomiois  iCri  fequuntur  Robtrt  ftnt.  17  Duxrtn. 

fiu s  attoiis(Tccns cnim  in  adtocaro)  prxvau-  X.dtfpnt.mnn  ai.Cuimcwi  10  ebftruMt.i6.Vl'eJimb. 

carioni  locasnon  cft:&  hic  quoquc  calumnian-  in pnrnt.it  crim.Jlell.  Dentll.iS.  cemm  I.  Mtnocb. 

tcm  infamia  botkri,  non  pioditum  eftt  fcd  alns  t.mrbtttcnt .a  cmJu  $8i  nitm  je.Atquin  Eictrui  tn 

hie  pocnalis  locus  m  pr.  c»S-  i.lnfl  dt  fmn  ttm.  mpftndtct  trnHatuidt  cri.n.  MtitJiMt.  aliam  ,qux 

litig.  Exquatum  numi  io  .  :t  autotc  Trcuc  aCtio  ipfi  ccrti/Tima  vidcrur.conciliandi  rarionepro- 

infactumdc  qu.1  jtti  t '  Jc  calum.St  ea  tame"  fpc-  ponit :  quod  tudiciumltcllionatusper  fe  quidc 

cialiscft  c6tra  cos ,  qui  vr  pcr  calumniam  altcri  famofumnon  fit ,  fed  tum  dcmum  ttt ,  fi  fcqua- 

ncgotiumfaccllercot,  pccuniam  acccpciut.  itc  tur  fcntcotia&  djmnano  VcrurB.fiquidcraBo  • 

acTio  dccimarum,quant  rcductam  litilmflin-N.  ceri  honori  &  exiUimationiconfuItC  volumus, 

trt.c4/>.?..aIiquantopinguius ,  quiafpecialisibi  cacomponcndi  ra  10 diffimulanda &  fuppriint- 

cautio  inttoducitut  dc  prxltanda  dccima:  6c  damagisquamcoufurandaclr:  fiquidemiiurc 

pinguius  adhuc  ptopomtut  diffcicntia ,  intcc  ooftioabhoricos  propohno  e(t  -tudicium  ali- 

actioncm(  vt  loquiturTreurl.^decimarum.vc-  quodipfojure  infamarc  :  ctfi  quiJquamin  jure 

tcrem  8c  novam :  quia  vtique  aclioncc  rcpro-  noftroccrti.hoc  cernffimumcft.  omne  iudiciu 

mifiio  nec  fatisdatio  aut  jurirona  cautio  di-  omnemqucactioncm  co  vnico  rcfpcctu,  quod 

cipoteft.Et  cu  m  Nou.  ?6  vcrcris  cautionumc-  damnatum  fcquatur  infamia  ,  famofam  dici.- 

nunir,non  tamcn  fatisbcne  *d  f.t-  Inji,  ut  feen.  Ncquedc  judiciocredenduscftloquutus  Mar- 

ttm .///fj.qui  citra  vlia cauttonf  exlege olim  dc-  tinusab  Accv.tr  laudatus  •  fcd de ipfo  ctimine* 

cimariam  actioncm  comprtiille  oftcdit.Sed  vc  quodipfojurenon  infamet.  Et  ramcn  iftaquo- 

tcdeamuseo ,  vndc d  gt clli  fumus.incivilibus  quc fcntenriaomniuoincptaeft:quia  <»/.  t.tit 

caufishxcrcctc  ftatituntut  .quxdccclTantcob  trimin.Jlellton  ipfius  iudicti  fit  mcntio,  &  quod 

prxvaricationemaut  cjlumniam.infamiadicla  feotetiam  rcfpiciat  Iurtfc6fultus,»x  onpofitio- 

lunt.Vctom  cum  Tr.piivatum  ludicium publi-  oecxtraordinarix  cocrcitioms  apertimmucftv 

coopponat ,  fubillo  nccctlario  ctiam  iudicia  &  fentcntiailla ,  crim.co ftclhouatus  ipfo inre 

piivjca  criminalia  cV  cxtraordnaru  coutine-  iofamare  lurifconfultofucrir  iodigoa:  cum  occ 

buntur :  in  quibusprxvaricatutoem  St  ca'um-  eacnmioa.qux publicoiudicio  vmdu atut  ipfo 

oiamcxtrapccoarainfajnix  cllc  difficile  fueric  jureiirogenno/amiam  Addu  idcm  Bocci  alix 

ixplica- 


DB  POSTVLANDO  ET  JNFAMIA.  ift 

e  z  pl  t  eaii  on  em &&■  1 1,  TtTidelicer  famofumi-  tufinfamia,  polfc  oblatione  etiam  poft  litctn 

bidcraftt,  quod  publtcum.quoniamalias.ip-  conrcftatarn  vfque  ad  lcoteotiam  cvitariiofa- 

fiusquidemiudiciomanifcftoineptusfitlCtus,  miam.Scd  vtrurr.quepiobabilenonvidetur.E- 

cum  omnts  cxiraordinaria  animadvcrfio  no-  qoidemqnodadpriusattinct  pltnfq;  cafibus, 

raminfamiarfccunurahac.  Verura  pimisinfo-  quibuslexinfamiamnrogat  i  fruftiadc  obla- 

lcns iilaexplicatiocft;  &  videamusan  non  fbf*  tione  difpurat ut .  yelut  in  dcptehcnfa  in adul- 

ralfisfalfumfit,  quoditaconfidentcr  affirmat  tcno.in ca quzintraaonunupfir.to  prodcuntc 

Boci.f«s  .omneroquicxtra  otdincm  coercetar  iofcenam:  quin  8c  eafetcfafta,  qua: otdinatii 

fieriinfamcm.Equidcmvelipfa/.s..i#  crtm.fttl-  perfccutioncm&pcenamriihabcni.alcgeno- 

Lon.  falfum  illud  eflc  c vincit :  &  praster illam  /.  tanttir.Et  tamc n  licettermiooshabilcs  r/ocnas, 

v't  Afxtr»jrJ  £.•-«  iuniffrin.1  de  obLqutftxdtL  vbi  lcx  ipfum  factum  ftatim  notat ,  06  poteft  ad 

»biioiudiccm  qui  pcr  Impkvdentiam  malc  eftugtfdaminfamiamquicquarofaccrc  .poftca 

iudtcauit.Cqutminfamianotafidutumfuetit)  faaaoblarto.prxfertimtum.vbtadiudicifidc- 

eatraordiucmauimadvertittadirut»  Iteroque  pentumcft,  &  decaufatractatum  vfqueadlitis 

L\,%  1  <fo*M»*r.exquaadvocatus,  quietiamtn  conteftationem.quomodoqutdcm.vbiipfoiu- 

«uocuoquc  ptivato  judtcio  prxvaricatos  cft,  reirroeatutinfamis.eanon  cvitati.fedpurgati 

c* cra  otdinem poniatur:iww/.j,^S  C. Tmrptl.  dicenda eflet-Alterum membruro diftinclionii 

fluod qui  io  ptivatis  enam  iadicus  calirmmari  indc  dubium  fit.quod fi confcfllonss prarfump- 

funt  extraordiocm  puoiuotut:*  tandcm  tez-  lio.ad lofligcodam  infamiam  mre  fufficicnsio- 

tusomoicxccptioncmaior#»/«i.«f/*i»*»».7.  **  exp*ttoiuxt*L+.$.v!t.&  l.f.k,sh.  muito 

tmbltc  i«i  ybicxpieflc^accf  ICtusnegat.qaod  magis  ax  oblatioac  fa£a  prarfertim  poft  litii 

fcncentta  ex  omni  Crimimi  faciat  infamero:  contcftationcm:h*cenimlongeviolcntiorc0» 

Atqnindepubliciscriminibiisresperraeit.Ef-  admiflictirninisprxbctfnbmiflionctn. 

goloquitutdeptivatisexttaordioafiu:  quod  Lit.  E  &  F- 

ct.am  hisvctbisfubiicit  lCtus:  Ex  eoctimme  Reetenotauit  Accutfiustum  demom  ea  hu 


&?Vndc"effic]taf  confcquentiaomninonccef-  in  fationcm  cat  fpcciale  fit'in  his  quatuor  con- 
fatia ,  quod  aliquandocz  coerc  itionc  pxttaor-   riaclibusiu*ta/.i<H*  1/«»«/' &vttim.h.tit$. 


dinariainfamianonfequatur.  2.  Infttt.de  fmt.temflit.  deqno  ctiam 

THESISVII.  f»rer$x6. 

tiT.  A  «t  B  L»T.  I. 

Medofontenti*  fer mfftlUtUmtm  ]  H oc  cum  fir  jine*ddtndus  notttrimt.]  Conftitorio Ftidetici 

ceoerale  n6  hid vbi  decrimincfuiti agitur.  fcd  loquitur dc  fiogulari  cafu  , cztraquemgraaifli- 

fupraffc.4  /«  D.proponcndumerat.vbitraditax  rnai]Iapatnaampurationismanu$  non  videruc. 

nuodpcrfentcottamirrogecuf  infamia.  cxrcndeoda.  Cacterum  ,  ex  fenrentia  relara 

Cur»mittitmr*fliod*mni.)  Ratioapcftiflima  3  Mcnochionotariuseiufmodictimioe  ftcllio- 

cft  ,  tjuod io hac acliunc  nullo  modo dolusali-  0atos  tcnctur,alias  vidcri posfir  ipfoiutc  nota- 

ouisvindicatur.  fcdtantamaddamni  datirc-  ius. 

ftitutioncmagiiur.  Lit  K 

Kift  (mfceptoiuditu)  mox  foUterit.  )  Gencraliui  Utm  de  reUs*ttone.  ]  Atquin  fpecialis  vide- 

■  & pioguiusTtitar his  verbts,qui'aopppntt  lms  |ur ratipiftusfuftium.  qux  pccnacftquafiex- 

'   cQntcftationcm ,  qaa  demum  facta  iudicium  traordinat  ia  &  vaga  neque  certo  dcjicto  prar- 

diciturfufceptum,  videtur  autcmnonimpfo-  fioita,  vtnoumeriio  caofamiofpiciendaroef- 

bare  diftiocxiooem  quam  ez  Socino  rcfcrt  8c  fcrefpondeatur :  relcgatiautemqais  Jtinezi- 

proSit  rtiam  Wtjemb.  h  tit.nuw.g.  vtfi  detali  lium  mitticitraootamnoo  pofleTidettfr.  Ne« 

caufa  agatacez  qua  ipfnm  faclum  lcx  ootat.oe-  quc  obftat  claufula.  /.  ta.  h  tit.  non  taro  quod 

ccfle  fit,  adcvitaodainramiaroorTcrri  aote  liiC  illevetfi.  fit  a  Tribon.  vt  patat  Anton-  Fab. 

«oatcftatam.vbivciodamnatumdcmufequa-  ibid.  <|uam  potius  quia  ptxtct  rclegati*nem 

X  ajia 
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aliaerempiadari  polTaat.  *x  t.  7.  d*  pan.  Ncc 


obftit  ctiamquodi»/.  sf.  i.dttxtrntrd.  c-emt. 
&i*t.  21.  dt  pxn.  relegatio  cum  ictu  fuftium 
coniurtgitur  :  quia  non  nf  c  •  t7'  c  i\  ,  quann  vno 
aliquo  »cl  etiam  aliqutbus  fimilia  funt ,  in  om  - 
nibut  fimiliaciTeioam  &attiasfcqitercrurictum 
fufIiumfemi»erinfamare,oniii»rfi3./  r.f.  a.cuni 
ii<tca  iri>quxcxcdicloinUme$  faciunt,  coa- 
iuagitut. 

THESlS  VIII. 
1. 1  t.  A. 

Negarinfamiamfacli  infpecies  deduci  pof- 
fcquiacondfUt  in  factts.quar funt infinita  Af- 
quin  ctiam  infamiaiutisez  tutpibusrattisuaf- 
cirur:  &  quardam  infamia  facti  ei  facto  noa 
cft  1  Telati  qualaborarc  ex  communi  fentenria 
fpurius  dicitur:quin  Sc  quae  eziecrepatione  iu- 
dicis  vel  teftatotisprovenit ,  de qua Treur.  lit. 
fi.&c  oon  vidccurefle  ca  faftot  nifiquisdixe- 
ritcz  inctcpationc  iudicisveltcftatorisprarfu- 
mi,quodturpiafaftaprxceflctiot,quibusadeo 
pociusquam  nudxincrepacioni  infamia  fitad- 
fctibcnda. Facile  fane admifcnm  frequcnrcr  ez 
alia  probrofa  prauifquemoribaseam  infamiam 
irahcrcongin?.-  quo  refpectuitadiftingui  po- 
eeftiofamiaiu/is&facti :  quod  quacdam  facta 
■otctius&  lez  fiue  recta  Cc  immediate,  five 
mediate  pcrfcnrcntiam;quardam  vcronon  no 
tct.  fcd  turpicudim  propctar  rclinq^uat.  Sccuo- 
dam hacc noo eru  vniverfalcquoa  aichaocio- 
tamum  concrarto  facto  tolli :  cftquc  id  paulo 
obfcurius.nifi  hoc  incelligicmaculam  ic  labcm 
tarpi  vira  contractara.  ca  in  cootrartum  acra 
clui&purgan. 

Lit-  C. 

Anttimmfianislonis  etdmt.  ]Diftioguit  Treut. 
iotercos  qui  proprio  vitio  ,  &  fortuox  vitio 
adinopiamfaotredacti:  Atqum  illo  cafu  ooa 
▼idccur  ertclocuscciTioniprr  tiadita*  ?*/irr/.ij» 
/.  1  C.  qui  banii  ctdtn pnffunt.  FU!J.  //  :-•'.  num.  8. 
Imftninf-  vlt-  lufl.dtmel.num  9  f£»»g.  nifi diftio- 
guas  an  quis  in fraudem  credltorum  bona  dila- 
pidavcrit;  io quibosterminis Vd  alleganlo- 
-quunrur ,  an  aliasculpa  8c  negligentiaadinO- 
pi am  f) e cucben 1 ,  q u ?  c  1 1  arn  cafum  verbaTreiir. 
Cgn.ficaDt.  Scd  illud  mihi  dubium  vidctur, 
quod  hoc  cafu  cetTioocm  benorum  infamare 
ait  quomamgencralitcrti  lditurr»/  vlt.C  ntti 
bon  etd.foff*nt  nsqut bonis Ccduat , falvam  cfle 
eziftimariOncm;  ic  igirurquocuoquecafucef- 
tloni  bonorum  locuscft  cetTabit  infamia,  niti 
«ore  aur  lc£c  corpis  ajiquisriras  ccifioot  G  c  au- 


pezus  cuiusmeminitC>*,*</R*^.C*/.<//.  nn. 
s.  quomodo  dccocrorcsin  amphitheacro  cata- 
midiari  volnit  H  idr.  rcfecentc  Sparriano ,  vbi 
pl-ribusidcxpltcac  Cafaubonus  Cacetum  io- 
famiamfaclt  dccodorcsqui  bonis  ccdunt  in- 
currcrc,non  dubttarim  ,  vcl«r Nov  1  ir  vbi  noa 
femcl  cesfioois  rcmedtum  appellarut  ignomi- 
oiofum.Et ez ca Nov  ( qua? tamcn teceosedita 
io  vulgatis cditionibus  noo  eztat .  hoc  quoquc 
ad  Trcut  norandum.quod  qui  folofortuoar  vi- 
tio  ad  mopiam  rcdiguotut.omoioo  boois  ccdc- 
icaoncoguotur. 

Lit-  D, 

AntnfmmisTmbtllto.  ]  Vc;k>r  vidctuc  hxc  fcn- 
tentiaacgans,  quod  pracfertim  coocra  Treut. 
defendi  poflit  .  hutc  muaeti  hodic  loerlcaii- 
quam  digniratcm,  cum  etiam  tudices  dicaa* 
tur.  Anaatem  vulgoDd.  diflcmiant,  oon  li- 
quct,  &  videoa  VVcfcmbccio tantum allcga* 
ti  Fcrrarienfcm  Bc  Barr.qut  ramcn  ra  l.tmd.md.1. 
Itdnmm  rtpttund.  diverfam  ttactat  quacftioaenv 
an  notariusez  ctimine  iofami  damoatus  poflie 
conficcre  infttumcotum.  Quod  noo  adeo  ab- 
furdc  coarcaticatibuspartibuaaf&xmaxi  ndc- 


Lit.  fi. 

jinfpnrU  pfinfnmihtt.  ]  Qaoniam  femisrT. 
Tehancqucftioncm  attiogit ,  brevitcr  eciam 
hoctantumnotardibet»  veram  viden  rulga- 
tam  Dd.  feoteotiam , quod fpurti  aliqua  macu- 
la  laboteot,  oooez  factofuo,fed  propccr  tllcgi. 
timosnatales.  Nofaaturtllialege &  diuina 8c 
Canomca,  ezcommaoi  qoodam  gentium  Sc 
Rcrumpub.  iare  faiicet  ez  quo  lez  raotum 
probat  concabitus  matrtmOniales  ,  tcliquoa 
improbat*  damnat,  eciam  ez  hisnatos  tacire 
notare  vidctur-  Neqoe  in  Repub.  labe  qua- 
datn  illi  .  acarc  poflunt,  qui  parrt  m,  agnatiou»5 
«cinfignianonuabcnt»  Quodfnn  nacuralibua 
etiampoftlcgitimacionem  autotc  Baldo  cica- 

criz  quxdani  fupcrcft ,  qcid  in  fpurijs  oifi 
Aiulcum  tuIous  ftatucmus>  Vc- 
ium  dchoc  pluta  uxU  a  cnaio 


IV) 
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DE  PROCVRATGRIBUS 


DISPUTATIO  IX. 
DE  PROCVRATOtUBVS  ET 

Dil  ENSORIBUS. 

■ 

M.  And'rea  Ludovico  Schop- 
ptN.  O.ioluino  Fcanco. 
T  H  E  %  I  $  l. 
Lit.  A. 

Tftdontndiimimo.}  Exempliiocohoc 
^olicum,  cxteioqain  ctiampei  ccf- 
fioncin  cx  caufa  emptionis  vel  pcr- 
,  mutattooispiocuratoi  m  tcm  luam 

coniticuttur. 

Cm  vtnduor  ceiertcoitt-cr. }  Habetfanectiam 
▼  tilebci  raccsrtencmcTvc(cri;uoPi|,ucutqu!. 
tu  oorninis  cmpcot  bccl posltt aliquando  acbo 
4trcclacllc  con.modioi .  quod  notat  Ant.  Fao. 
tt.ttmtS.  6  tnf.  malc  tamcn  all  gans  Text  tni. 
mtnor.)9  f.t.dttmiH.ry C*jlr.twl  tjm  iliptndi»  9. 
C.b.t  Vodccxplicanda/i  C  JtO.&  A.vbi  vco- 
duonomine.cV:  vcnduoic  fmc  hxiclc  moi  tno, 
tantum  vtili  aJiooi  locum  eflc  rcfcnptum  cft. 
quod  •xpcifona  vcndcntis  dcfuncfti  aclio  dirc- 
claintcncarinon  poteft.  llla  alia  quxftio  cft  de 
«uaPacius,  an  piocutatoiin  tcm  (uam  fccun- 
dumedictu  pcxcocism/.y j.  b.t  dominu  dcfcn- 
dcrc  tencatur:  vbi  ipfc  malc  pmcuraco,  e  ei  nc- 
ccsficaccfaclumdicirqui  dommus  COglttU  CC- 
dcrc  aftioocscum  ir.i  dicatur.qui  cx  ruccsfita- 
te  quadamfifcepiradtiones,  qua  de  cauf.ww  /. 
14  i  vU  i.r  negacur  dominum  dcfcudcre  debc- 
re.Excmplumptoponu  Accuifin  co.qui  ,kbi- 
tonsinopis  nemcn  in  folutum  acccpit  aha  duo 
adncitBart  1b1d.fi  in  aclionc  fam.ercifc-  nomc 
alicui  aflignarum.vel  10  alia  afliooc  ir.loliuum 
adiudicatum  fit:  vt  proindc  iniuriam  Dd  faciat 
Jlnton  Ynb  11. centtd. 10  imputans  illis:  quali,  cx 
ncccuuarc,&  ex  caufaonerofa  faftum ,  pcoeo- 
dem  habercnc.  quamuts  cxemplapropolira  lint 
dc  caufaoncrofa.  Scd  ad  quxfttoncni  paulo  an- 
ic propofitam  cipcdita  vidctur  tcfponfio  ,  pci 
dtfttnClioncm.aD  quis  vtilibus  nominefuo  ,  an 
duectis  aommeccdcris.actjonibusexperiacur; 
qua  prxcise  fccjuitur  Faitrtn  d  loco  Scd  obftac 
/14.  £./.  ad  qua  non  placct  cmendatio  Aut  Fa- 
bri,rtpr«prionomincibiemp toic  cgifle  lcga- 


ET  DEfENSORIEUr.  »«* 

mus.Tclquiacm?dacioncsutit>fxuint,  vclqu;a 
in  rcmfuampropnonominc  agere  nondicunc 
ICti.fcdnomincprocuiatorio'  fcccrgodiftin- 
guendam  cum  Dd.I.  An  p:ocura*.or  faclus  (it  cx 
ncccsfitarcqui  dcfco^cre  no^  tmctur.an  fc  co% 
II  Hicfu^  iiuinguendu.an  cx  lucrattuafaftus, 
qtu  dcfcdcrc  fempcr  tcnctur,  ar.  exosctofa  II*. 
Hicpotro  diuiagucndum#r£  d.l.  j-f.an  cc-fio 
faclafit  bona  fijt  &.  non  dofcndcrc  t-raerui.an 
fccus,  8c  tcnctur.  Scd  obticicfabcf ,  qoodcum 
jn  l.i)  %.vU.  indidincle  dicacut ,  oon  hirum  cx 
nccrsfuatctcncridefcndeic  ,  noo  nifi  abfurdc 
ad  caufa-r.  Ktct.iti vam  ,  vclcafumin  quodofiis 
intciuenit.iliud  reitnngi  posfit:  caque  decau- 
faCalrr  &  alit  cafumquxiunt  lucratiuxcaulx 
cum  necesluatc  coniunclu  Tribus  modis  huic 
obicctioni  occuri  1  coi\c  mihi  vifTctur.l.  Vt  duo 
illalocaw/  ♦  j  ty  »  vtt.  ty l.  ?  +  J  ttt  con:ungar,- 
tui.cx  nfcjuc  contunclis  quxftionis  hiiuii  dcci- 
fiopctatur.il.  Vt  diftinguamusmcer  acVorum 
quxcxcadem  k  diucrfacaufa  dcfccndit  vt  illo 
cafu.qu  ilispropontturiw/  titttr  ?o  h  t  cx  oncio- 
fa  caufa  faclus  dcfcndcrc  tcncatur.  IM.Inter 
cum  qui  oncrofo  tituloacquiliuit  aftioocm  fin- 
pulatcm.A:  qui  pct  voiuctfitatciTi  vt  hic  dcmu, 
dc quo agirui in  •*•/•} 4  h.ttt  vbicmmi bonahde 
gcita  (iinc.dcicndere  non  rcncatur  Ncquc  ob- 
fcuia efl difTcictix  rano.quod  hoc  cafuv  c.cm- 
toi  hxccdicatis  nou  nomen  ahqcod  fiuc  hoc.fi- 
uc  iliud.fcd  totahxtcduatt  rr.  fpcrtauit ,  adco- 
que  mctuo  cxercendo  acftionem  ,  quam  mrer 
cttcrain  hxrtditatc  bona  fidc  cmpta  inuenit, 
defcnfionc  vcnduqris  oncrar:  non  debet 

Yndtfntiitum. }  Qnod  procui  aror  in  rcm  fusm 
vcre  piocuiatornon  fu,&  lfatutu  dc procurato- 
rc  loqui  ns.dc  eor.on  intcliigatur ,  multis  auto- 
ubiiiptobit, Sekrad.  ctfjta  part  ,0  Sttf.S  toncl. 
j.».4  ty  1  H  tamcn  non  fimplicuct  negandum, 
fcd  cum  muitx  &  vanx  fiot  piocuracorum  qua- 
hrares,  dc  hoc  cx  rc  ipla.  dcqua  ftarutum  lo- 
quitut pittavcrim  cllc  ftatucndum:  fiquidcm 
non  pauca  funt .  qux  ctiam  procuiatoti  in  rem 
fnam  accommodari  poflunt,  vcluti  quod  lirc  no 
couttUata  dominusprxvcrcrrcpotcft  /  j.C.dt 
ntutt  quoddominumdcfcnderc  tcnctur/j? 
vlf.m  h  t.  tyc  quid  ,quod  ducdas  aiftioncs  ro- 
minc  ccdentismovcnti  dcfinitioa  Tt.  tradua 
comperitf 

Ktctb  'ijut  ctnftnfn  tctoris  ]  Nec  cum  prxcc- 
dctibus  hoc  bcne  cohxier,  &  obfcure  proponi- 
tur:  fcd  feofuscft ,  ex  Schrad.  citato  loc  quod 
abfquc  «oicafuaaoiis.m  ciusprxiudicium  ,t-x 

X  1  p^rtc 
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pirtcrciprocuratorinremfuamconftituiai  i.  -  te  conftituiproeurarorporeft :  Sc  eJttereraillt 

tcrveairenon  pofiir.  Excmplade  renditore  rci  diftinclioprxfenriar.ac  abseti£accidctalis:hxc 

fingularis  vc!empforchcrcditatispioponitC4-  autfr"  cfsctialis.quod  piocuracorfrt  aitPccd.Jne- 

flrtn.inl.fi  *!tor if.h.t  Cztcriin  roiuersu  ratio  gotiuiofcfufcipit.acdfisrcMtisefficituricogoi- 

mauifcftacft.quodinTito  crcditorialiusdcbi-  tot  tanfuvicar:aaemioiftrioperapr*bcr,  infc 

tor fubftttui noposfit  licet.polfit iaritorcono-  iudicioootraasJatovex quotame hoccoofcqui- 

mco  vcniialtctt/fj  yC^d  dthtrtd.vtndit.  Ratio  tut ,  quodfcrc  in  cafucognitom  dommu  opor- 

pr*ferca,quxadducitSchtad.^t?./ffC.  datipo-  tucrit  eflcprxfcntc,  poftcrionbostempoiibm 

ccft :  tum  quod  licet  ius  dircctarura  act  looura  fortasfis  i  Jlam  diffcrcntiam  obfcrrata  oon  fuif- 

■oo  mious  iDleparabititer  pcrfonar  ctcditoris  .  fe  iodicium  prxbct  /  vlt.C.Thdtttgnitorikut. 
inbxrcaterercitiumtameoeorum  fepararipo-  guidSftntii \cnuf»m cumfntifdnt.]  Nififubau- 

Ccft:cuiufmodiexetcitiic6i1deratioin  rcooul-  dias  vciba  ,/int  mnudttn,  Titiofaeritdefioirio.* 

lacft.tu  quod  oihil  iotereft  rci  aquoconvenia-  quodctiam  ptocuraror  reide  iud.foly.fatxfdare 

Curjotcrcft  autemattoris,  huocpotiushabere  cogieit.t.vn  inf  c  defutifd. 
rcum  i  iotetligeautcm,nonpoiTe  alium  obiici     Dtff  vulgoiu.  Ulu.I  vtiq;  veru  eft  quod  defcn- 

aclori in  iudicio  reum.qui codem  ture quo reus  fons  rcrbu etia eu cootineat,  qui cum maodato 

actionemexcipiat:  careeruracumfatisdatione  reumdefendit:fed  Tr.  hocnoobfcure  imputar 

de  iuiiciofolueodo  ,  quamvisctiam  invno  a-  Dd.quafi  huncoegeotefleprocuratorfiu  quo 

clore  defcofioaixei  fe offcrre  poffe  cooftat.  ip!is  loiuria  fieri  oullus  dubito.Licet  enim  Acc. 

Lit.    B.  *'»^«^/'^»'.itaIoquitur,ipfctamen»»/i»fC. 

ASiovtl dtftnfu.  ]Eftcxcol!ectionepartium  Wf/iri/rexprellc  procurarore'  rei  agoofcitoppofi- 

«ompoftta  dcfcriptio  noo  accurata  definitio,  tudcfcnfon.quiooohabcar  maodatum-  Ec  dot 

Cjuia noo compctic  tota fiogulis fpCciebus.  hoc  noo  agnofcant  Dd  pcr  Tc t  cxp. mJ  1  vn. & 

H*mdtf.nt:t*  m  L  t.]Noo  fat  appatet,  quo  ifta  tn  %  fivtro  aitauts  I  dt  futifdnt.  qua  vtroquc  locd 

verbap^enthefiinclufapcrtincant,  cxtcrum  omnescommeotatotesofC«W.e>M)f.procurato- 
ridctur  rclIcredderetatioDcm.quarcooo  rfus  remrci  llatuunt.  Lit.  D. 

fuetltdcfioitiooclCtiin/ i  h  t  An  procurtUorit  datio.  )  Ad  qoxftiooe"  hant  Je- 

Exctftisqutbufdarr.  c tfibut.]  A  p  u  J. \X  urmf  nih il  cidcndaquid  ucactuslcgitiinus  fuerit  dcfioie*- 
tak.infeq  diftingucdum.an  rcusfotte  pioptcr  du:quodo6prxft3tCuiac  Hot.aliquid  prxftac 
qualitatemcaufat  prxfeos  co  i  paierc  cogatur,  Tt.fdifp  n  th.+  itt- A  \*  cuiusfcntcntiipfocli- 
aofecus:quemcafumcttacus  Mynf  proponit.  riorfura:quodalias,vrreCteCuj  nihilnonfere 

Juamvishaudfciamaofathbenc  ifta.  fentCDtia  fubactuslegitimosrefcrriposfir.  Et  magis  eft 
efendaturargum  Kd\6ti,qHodauisqutiurittyt.  rtdatio  procuratonsnofiatoifi  perraoducou- 
quippequod  ita  accommodaodum  huic  cafui  craaus.EtratioHottom.quafolamoucrar.pre;- 
Tideatur.vtaclorpoftcaabalioiaiueUciumvo-  fupponit.  &quodomnis  quahscuoqj  ce/fio  fir 
eatus,prxfeasteoeaturlingare.  actuslegitunus.atquodinc6ftitutione  procu- 

Lit    C.  racorishogulari  cefEooefitopus.  ArquioII  ni- 

Quipr:.pritcegn,tor  dicttur.  ]Io  textibus cita-  hil  nifi  maodaru  defiderant ,  ctia  rbi  dcprocu- 
lisoihtldccogoitore  :  Rcs  ipfaquid  cogoitot  tatore  m  rcm  fua  tractatur/ \.ty S  C.dtah  .verut. 
foent,nonfatis  cftliquida.Trcumdcfioit  de-  Uty6C  dt tMig.ty «A/ vltim  C  quitud.fi.fc  vtl 
feoforcm,  6c  aperte  taotum  a patribus  rei  cofti-  pn»  quio  «/.6  t  .O  h  f.Iiterar  ad  aduerfarium  di- 
ruir:quodooac6rcoite  videturtraditisa  Fmul*  recta;,  rtquisaclioocmalicoonoraioemoucfe 
ftnt  2  tyt.Uttm  C.th  dc  cogms  oecapparetfatis  posfit.fufficerc rideotur.Fac,  quodetiam  pro- 
xatioois  ,  obquamnon  ex  parteactoris  cogni-  curatorgeoeialis,ctiamcoiunc>apcrJoca,ccii 
tordicipofHt.CcaeraJceftUludHort.  a.Sat,  $.  procuiusmaodaco  oratfumitur,  cura  cautioac 
Irt  domumAtdf  raticircaaliamccsJioacm  admictttur. 

TtUiculnmcurttrt  iubt  jts  cognittr  ipf»  L  i  t.  E- 

Niquod  Afc  Pcd.cogoitorcrocat  dcfcnforem  E*f^wf««Mi)f«/iM.]IofelIigeinfpecie  qotftio- 
familiarisfimu.expatte aAonscogoitoreinter-  ne oelibcrtate  St  fcruitutc,4r  quidf  ex part e  e- 
Tenire  n6 poffe,minime crioctt:cxtcrnm io  di-  ius cni  c6crouerfia mouetur,  rel potius ,  qui  fui 
ftiogucndocognitote&procuraiorcegocont.  controuerfiadomino morcttquod nominatim 
Tr  Jcqu«ilj*«rr.a^/«tf.i. quiactiaa orxvg.  c6ft4twtldUnr«/.|.CJ»^>)trefpicicos tid. 
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coquodiure  veteri  fervus  in  I  beitatc  viodica-  LlT.  G, 

batui  pcr  adfertore",  qui  tamc*  a  procuratorc  lcV  AlUitniin  »««//«/  ]Ioc.aute  aflSrmat  Tr.in  gt- 

ge  diftat.Nihil  igitur  rcUera hic mutaoitluftio.  oerc,li  procuraror  talis  ooo  fic  vt  dati  potueiir» 

0>/.jj.§.i.&.i.  farispcrfpicucloquitur  de  aitit  proceflumeiTeoullum : fiquidcprorcgua  tra- 

caufis,  nonipfaqa*ftiotte(tatus  quiapftftrema  ditar,qaodczceptioprocutatoriaoon  oiG  vfqi 

cft  Accrv,&  abipfoprobatarefpoltotdq;  figni-  adlitemcoocefUtampofliroppoai.  Exemplum, 

ficjtlumma  B*i\  adiiium  i.  quod  pcodcOtiali-  effin  militc.qui  licct  rcCte  ptocurator  r.on  de- 

tithabilitetaliquem  ,  qui  aliaseflet  iohabilis:  tur  l.f.C  dtttndiH  tmfMesif  Cht  nequidnri 

innucosfcil.quoadalia.eumdccuiusftatuliti-  G  pa'sadverfaconfeotiat ezprcflc/ M  i  h  t  §. 

►ator,  ordioata  &  itapeodcnrc  litc  haberi  pro  uUim  tnfi.dttxetpt  attamcofiparsadverfalttetn 

ibero  /  24  dtitbtr  c.utfl  14.C  «od.  cueo  coDteftata  fit,conflftit lUdiciu.ita vt eius 

C*«,^ m populArtm.  jRatiohic  r.on  tirft  .  quae  liti»  cffccli  donuoi f  rccufandi  porro  nulla  fic 

in  caufaftatussfcdquidhicpar  &  xqualeomntu  poteftas<f*./.».§.i-<£»/.tt.C  Jb./tf  NequeobfUt/. 

ius.quodfallit,vbiquis  propriuminterciicper-  14  C.tod  q  u x  loquitur  dcfjlfo  p<ocuiatorc  qui 

fequitun  qaorefpcctu  actioilla  noa  popularis  non  habetmadatum,cuiutdefLt*cus,adanoul- 

fcdpriuatxbabectatiooem.  laodum  proccflum  cfficactor  eft .  quam  dcfe- 

tdtminterdtlhdtlihtrit.]  VVefembecii  ratio,  clus  qui  vit  m  pcrfona.  &  cum  Dd  in  d.l  14.  inter 

q u od  hxc petitio mere  fit  pcrfonalit,  ooo  vidc-  ezceprionem .  tu  oon  pores cfle  piocot  ato  ,  &, 

tur coocludere:&  cuhocioterdilto noo  nifi  cz-  tu  ooo et  procutator ,  eft difliogucndi  m  quae 

hibcndoagatur,  nihil tmpcdirc  videtur.  quo  duoaTreutl.  confofa  efle  cz  alJegato  Vaotio 

minntczhibitioperprocurarorem  petatur  Se-  colligere  licct» 

qniruraoreminterdictiimdeducendo/.  j  dt  U-  THESlS  II. 

hwtxhih.  cui  magis  tacio  illa  eft  accommodata.  L  i  t.  A. 

Lit    F  ^«f«w<£>rif*r]Hivuquefubearegola,qaa 

lnf*mofn  jDiftin&iohxe.ancaufafamofapo-  in  theCquicoofentirenonpoffunr.  procurato- 

palafisUt,DeeDe,vitiofaeft:oon  ta.quodquar-  rcmdarepofle  negaotor,rcferendi  noo  ciant: 

da caufa* popolaretcrimioales  fuot.cum tamen  quia  vcique coofeotire  pofluot ,  adcoq;  ptocu- 

hie  de  ciuiltbus taatotn agatvr.-quajpotiut quod  ratore* &  dat e pcr eum  modu  qai  procedcr e po- 

caufae.vr ira  loquar.famofitat.ooo  factt.vt  tao-  teft.vr  loquitur  lC.t1tsml.43  in pr.h  ttt  cuius  fe- 

romionsadmittcndotfit  proeorator.fedezcO,  qucntia  vcrba./'er/i>4»  <y  ipfidttntur ,  (^r.obircr 


fat  no fuot.admittitur  prOCUrator .  A mpliut fco-  muti 06 posfi ot  effc  tutores.IIf.  Quta ftultU!-  (i r, 

tentiam fuam ooo rcfte confirmatsx/ 1*.§. vlt.  qai talibus  vtarar procuraroribus  Verum he, »a- 

h.t  qox  dereotradat.ao  dcfedi  posfit  net  pio-  tioncs  rati  o6funti  ctemm  l  Partieula./«r/rr«it, 

cararoremroeqaecoimdabiumeftqainillolo-  fxpe  clcgaotia:&  modtft'*  caufa  vtuntur  aa- 

CO legeodum  (it,o8,«rc«/«*»Mir.fcd txtuftthitttt,  tores  &  exFibri  qutdem  fcntcntia dc hoc dubi- 

quodipfecontextus&quarftioibi  traclata,  de  tanpofle,  lpfiusrartooes  facmutridcm  II  l  a« 

totorefufpeetipoftulato.  evincit:  idcoquehic  tisfimadiffereotiacft  mtrr  rarorcm  &  rrocu- 

diftioctiooe iotcr  adorem  8c  ream  opus eft  j  fi-  rarorem ad  negoria-  tum  qoo  ad  ipfam admioi- 

quidcm ex  huiusparte,  etiam  io  popularibut  ftrariooem,  tumqaednoacliguotrutorc«i'.  tt 

&  criminahbusquibufdam  caufis,  procorator  pttpini.fcdacctpiuctdatosi.baliis.qui  idonroa 

ioterveoire poreft.  conftitaercoeceilehabeur  Exquo&tertiaia- 

'  Dijftntit M«r4»/«.]HieqaoqueoffenditTr.  tiocorruit  tqaivis  fciJicerefttti  fuiarbiti  t  & 

%0od cu qaarftio &  diftio&io  harc ad caufas  ci-  noo  magis ftultasent  talts, qaam qui  pupillrm 

Tiletpertioeat.de  quibusoomioatimhocpro-  acgotiaciooi.fua:  proponit  inftittitoum .  &  i4 

ponitarlit.E.»tique  Mataot.allcgatut,  decau-  tamcn  rctlc  rit  /  6  $  vlt.dtmf.  ua. 

xtserimioalibuttradtat.ioquibusctiamtatuai  M.,;               •  Iit  B. 


telcgatiooi  rclioquitur locus  Scd  &amplint  di-  Ait  hie  ,  quod  ricon  municatus  noo  noifif 
ItioCtioillaDd.adremtantumperriocr:  &  ra-  cogi  da  eptocu  ajorcm.  ^tqui  ocorr  muni- 
nacoquaiftio  proponjtar  de  procuxatoie  tci«e    catoagctc  voJentcquaftiopiIocuiaoncJttc.T- 

Xj  utum 
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DlSPUTATfO  IX. 

fi   de  eo   e-onvc  nto  quctatur  feo-   deatur  conueaico  dus  ,  quod  io  deportar» 

tentia  ifta  fal(a  videri  poiTu  per  tmp.  7.  dt  'cctto  mre  tiaditum  cft  :  oeque  quod  bao- 
U.  vbi  d:;itur  quod  dcbcattefpondcrc  per    nitus  de  fafto  boua  tctiocre  potcft  ,  inde  iua 
altum  Quae  conititutioinepta  futura  fit  ,  G    ipfum  mutabitur. 


■ocatbitrio&  voluntati  cxcooimunicati  re- 
hoquctctuf. 

Ltr.  C« 

U*  ttimm  vt  eaefum  mBitntm.  ]  Eziftimat 
igitur  Trcutlcrus  taciltus  ciTe  ,  vc  a£io 
nesantcbaonum  cacptas  ptohquaiut , quam 
loltituat  nouas.  Quod  licct  ita  etiatr.  ptopo- 
nat  Gmil.  l<  di  pntl.  pubbc.  11.  mumtr.  XX. 
non  fatis  tamco  raiioni  juris  conucnirc  »1- 
detur.  Ntmuum  quarutut  aut  dc  a.liom- 
b-.is  nouis  antc  bannum  vcJ  polica  quariitts. 
UUrum  cadcm  taiio  eft  quz  antca  inftitu- 
catum.qux  cum  omucspubluentur  ,  caiura 
nomioc  ,  aclioncm,  aut  inftitui,aut  inftitu* 
tam  conunuari  vcl  abfojm  fucrtt  abfurdum 


tmcit  -uodetfi  bmnnitut.  ]  Ratio  harc  arguit 
eum  ogcic  de  banoito  ab  aliqua  ciuitate 
aut  ptincipe  Itnpctij  t  viz  enim  tus  com- 
idddc  <Ie  lure  gcntium  ,  Sc  ciuitatcra  de 
vrbe  Roma  accipere  pollis.  Scd  nulla  ratia» 
dubitanji  ,  qum  bannitus  in  alia  Rcpo* 
blic^c  agere  flc  conuenirt  polTit  ,  &  quav 
ftto  dc  eadem  Rcpublie.  ia  qua  quis  ban- 
nitus  cft  ,  fornuti  dcbct  :  oam  dc  vctbi. 
caufa  a  Romanis  olim  bannitus,  liad  l]at> 
thos  tcI  Germanos  n  i£tau*ct  ,  piocul  du- 
bio  apud  casgcntcs  10  ius  vocari  potuit  8c 
dctcndi  :  ilcut  &  baonum  Imperij  ooiita 
cztra  Gcrmaniam  vitcs  000  habcrc  con- 
ftat. 

Idtmq,  i»  txetmmmmiemtt.  ]  Kon  pnto  fatit 
bene  bunc  comparart  bannito  t  fiquidem 


ouod  piobatut  czcmplo  dcportan./.  47  **    cxcommuoicatto  aoimarn  ,  9c  tura  fpintoa 
jMriMjfar.  &  coofitmatur  *rgumtiu.l.  4..  imfrin-    i:a  ooo  tempotalia  concetnit  :  qua  de  caafa 
dp.  ji  ■!.'u  emut.  vbi  otcitur  d  pottato  eo  ,    excommuoicatum  ciucm  oianerc  buIIos  dobi- 

Jiui  ante  ex  caufa  ciutlt  tudicio  (ifti  piorr.i-  taucrit. 
erat  ,  ezccpt  oni  cfle  locum.  Ncquc  ob- 
ftat  f.  %  fuud.  de  fubbe  tudic.  vel  qoia  te- 
ftungi  potcfi  ad  pccnam  deportatione  mt- 
norcm  ,  vcl  quia  a!ia  rario  eft  aclioais  dc* 
obhgationis  pnuatae  ,  alta  acculatioois  pu- 
bhcat.  in  qua  mteteilc  rcipublic-  &  icclcris 
Tindicta  veititur.  Cxtcrum  acliooes  poftca 

2uartita<  totcttm  vtiliter  ezeicet  dcpottatas, 
cet  fucccUoici»  obm  fifcum  6t  hodic  pro- 
ximos  cognatos  habeat  /.  aa.  j.  +.  «»4»- 
dmti  l.  i*.  if-  d.  imttrd.  r>  ttltj  Ctd. 
d*  bomor.  dumnjt.  Nmmtr.  17.  tmf.  a.  Smmtr. 
tja.  tmf.vbim.  ioqaovidetutdcterioc,  con- 
dirio  banniti  pet traditaa  G  ai)  d  Ub.  |.  dtfm&. 

fubl.t.  XX. 

Tttumri  tmmtnfottfl.  ]  Ait  defcodi  pofTc 
baonttum  ,  il  in  iui  vocctur.  Vcrum  nnlla 
plaoe  hic  ratio  potcft.  effe.  dobitaodi  quo- 
niam  eum  to  ios  vocate,  iit  czpcricndi  io- 
ns  caufa  vocate  .  omnis  citatio  oeceiTario 
facuhatcm  deiendeadi  iui  pracfapponic.  Sed 
illud  dabium  ,  ao  banaitus  omnioo  jo  ius 
▼ocari  pofltc  .  fi  quidcm  nalla  omoioo  bona 
habet  ,  fed  omnia  omoibus  permittaotarf 
v:  adco  Boa  ipfe  baanttas  ,  fed  oicas  vi- 


Lit.  D. 

Muhos  cooiaogit  Treutlerul  ekcommn- 
nicatum  ,  bannitum  ,  captum  ab  hoftibuC* 
io  quibus  non  ctt  cadcm  detcrminatto  : 
coottadocltinam  itbmnnu  Fmbri  m  t.fm  mttm 
Jnflitmt.  dt  fMtifddt.  vtrf  todtm  obftrmmt.  St 
regula  fubiecta  de  rjs  qui  vel  domini  non 
funt  ,  vcl  non  abfoluie  foi  inris  ,  vtiqac 
fallitio  czcommuoicato  :  inio  amplios  falhc 
io  parte  admtmftratore  8c  vfufruczuario  bo- 
aortim  filij  ,  tn  pr«!actf  &  cpifcopis  .  m 
czecutotibus  vhimatum  volnntatum  .-  quae 
tanqnam  commumifime  reccpta'  omoibaft 
cootra  Gloif.  damnaaam  traduot  BtUd.  Smtic. 
Cmflrtn.  &  *fyDd.inl.  »rf»t  tmtorts.  Ctd.  b. 
tit.  Ang.  in%.  fm  mmttm  I.  dtfmttfdnt  mrnnur. 
r.tohmnnit  Tmbri  ibid-  in  vtrf.  tod.  obftrmmnd. 
M  /  qutd  <iui-  l.Cod.  b.  tit.  im  o3*u.  \litmtr. 
Eoque  hxc  potius  regula  vidcatut  ftarueodo  1 
eos  non  poQc  daie  procuratorem  ,  qui  vct 
plaoc  000  .  vel  000  foo  oomine  ,  perfo- 
ftaodiioiudiciohabent'  vndcmioore- 
,  licctrcctc  con- 
crafaar. 
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DB  PROCUlUTORIBUf 
ocararorcm  tameo  ad  iudiciarccte 

Lit.  F.  IC  G.  * 


ET  DEFBNSORIBUS. 


$*4wm  atjUnHjUhrk  j  Noo  te«e  rai- 
aorem  referre  vidctor  iotcr  cos  ,  qui  ooo 
fuot  abfolute  fui  iutis  ;  quooiam  oooda- 
tur  tcrttum  vcl  mediumioter  membra  op- 
pofita  .  eorum  qut  funt  .  vel  oon  fuor  fui 
torit  Et  ve  maxime  hoc  aliqua  ranooe 
dcfcodi  poflit  .  inde  tamco  noo  recle  vi- 
dcrur  pcci  ratio  ,  cur  oon  poflic  daie  pro- 
curarorcm  ;  fed  iode  potias  ,  qood  ipfe 
idoncam  io  ladicio  ftaodi  perfooam  ooo 
habc.it  Mioas  tecre  filiusfamil.  dicitur 
ooo  clTe  abfolute  fui  tnrts  quia  hic  fimpli 


oc  rcpugoat  huic  opioiooi  ,  quod  hic  ttC- 
iat  v-.ca  &  fola  racio  ,  quz  piocurarori 
-ut  fubft.cocodi  facit  ,  quod  ktlicct  litis 
cooccftattone  dorainas  cfticiatur  litis.  Et 
iroptobabile  cft  ,  quod  Dode.cs  paule  an- 
tc  citatit  primum  actum  afubftituce  talige- 
ftum  ,  viccm  litis  cootcftationts  obtiocrc 
cooccoduot  :  tum  quia  tatiooi  aon  coo- 
ucoit  ,  vt  a&us  aliquts  effeotia  plaoe  di- 
ueifus  .  ad  ioduccodam  prxfcit.m  magni 
momcnti  effedum  ,  pio  litis  conteftatio- 
ne  habcarur  :  tum  quia  ita  pono  altcitiib- 
ftitutus  poft  piimum  aclum  iudicialcm  , 
ppterit  iubft'tucre  ,  &  ita  progrcilus  eric  . 
io  inrioitum.  Sccuodum  hoc  fequor  po- 
tius  Cnftren.  in  d.  lib.  to.  &  ibidtm  BnttoL 
qui  recic  diftinguunt  ,  vt  tumdemumpio- 


citcr  noocftfu.  m.is,  fcd rcfpcclu quotundam  "ratot  Poft J"*™  c°°«ft"»m  faflus  fo.b- 
bonorumpto  patrefara.habecur.  H  Poflit  ■  fi  «  «ffcnt  a- 

cliooem  ita  ,  vr  m  cum  stile  tiantiefir 

dominium  :  vcl  etiam  ,  fi  sr  Caftreofis  lo- 

Juicur  ,  domious  fecetit  icmitti  orancs  a- 
tus  ludiciarios  vno  concexcu  in  pctiooara 

Jrocutatotis  *  id  cft  ,  vc  loquuotut  ICtia 
authore  pratto.e  tudicium  a  domioo  io 
procuiatorem  fucnt  craoflatam  :  quo  cafa 
periode  habetur  ,  ac  £t  procurator  ioitio 
ludicium  fufccpiffct  *  tk  ipfe  litem  coote- 
icatushiiffcc :  coque  tedte  defcodemus  ,  ta- 
lem procuratOjf&fU  ftatim  oullo  iQu  iudicia- 
tio  gcfto  ,  lubftituete  poffe  .  tcicaquidem. 
vt  fubfticacus  tatum  oegorium  totamque 
cauXam P<  ok q «a tu,  .  p «  ic*tu«  ,»  l.  %.  Ctd. 
bstt, 


THE5IJ  IU. 

Lit.  A. 

Kifi  im  rtm  jm»m  dehtt  ]  Hoc  ita  fira- 
plicitcr  m  Tcxtu  turis  Caoooic.  prope 
Bttof  r  ted  Hden  poli:  cx  raciooe  iaris 
ooftti  diftiogaeodum  ao  ver.  tmmfcui  vca- 
ditum  eft  oomeo  et  mandata  i&io  ,  a- 
dieoes  vtiles  ptoprio  aomioe  .  ao  dirc- 
ctaspfoeuracori  6c  maodaorisoomtaequam- 
ois  6c  hoc  cafurem  fuam  getete  dicatur  /.  ». 
Ctd.lt  Jit.fme.i  illmm3i.Ctd.dtd»nmti»m  mouctc 
&  czetccre  velit- 

Vel  *  dommm  poteftmt.  ]  Hoc  ramen  ca- 
fu  ooo  fubftuuuot  iure  Sc  oomioe  fuo  ,  fi- 
cat  cum  itcm  cooteftati  funt  ,  fcd  oomi- 
oe  domioi  tanquam  nudi  miniftri  :  quod 
rectc  ootat  Cmftren.,nl$  fr.n  /  ntmuti\.C»d. 

Qmi  peft  littm  conttftmt»m  demmm.  ]  Hanc 
Azouis  opinionem  ctram  ptobaot  Smltcet.  d. 
i.  xo.  in  Cya 


TerVa  .fnefii  ita  habcor  :  quod  pro- 

cutatox  io  caola  appell-tioois  ftibftitucrc 
poiSt  aliom  ,'oiti  ab  interlocuroria  fit  appella- 
tum.  Ex  quibus  efficiturabforda  fcoteotia» 
qood  plus  iiitis  habeat  fk  letioeat  ptoco- 
rwm  ptooaot  SMtctt.  a.  rator  poft  fcotcotiam  defioitiuam  ,  quam 
infr.  B»id  ibtdtm  &  Si-  poft  iocerlocuroriam.  Eoque  diceodura  hic 
th»rdm  numtr  t  qui  omoes  io  argnmcnta  effe  etrorem  tvpographicurh  8c  addita  oega- 
adducaot  /  i  Codte  dt  eonjort.  ttnfdtmlit.  ciooe.Iegeodrm  ,  fnbftttutre  non  tettrtt  *ltumt 
cx  ^ua  tamco  f<  oteocta  barc  ooo  iuuatur,  nift^c  quod  flc  ratio  fubieclafuaderdefea- 
quod  ib.  comors  ab  lott.o  abfcos  fait ,  a-  Ceotialitemfinieote,  ft  commuoiter  tradonc 
lias  cautiOAc  tati  noa  fuiffct  opus.  Kr  u-   Dd.  t»  1 17.  C»d.  »•  rar.  quodfi  abioterloca. 


ftft  disputatio  vin; 

toiiafuerit  appellatum,  caufam  procuraror  rc-  aihom  dc  euicxione  fcmpcr  locus  cfr  ,  o i H  *t» - 
ocatur  ptoL<\\i\,  frexPd.VVormJer .lek.x.ttt .  r.  parcat  de  roanifortaiudiciiiDiuiia/.>i.^,r.cV  cr- 
*t  #r«  p.ctcoim  Tr.qq.has  comun&as,  re  ipfa  ga  proiflaappcllatioopa  aufcrtaeque  tolltta- 
tameudiucifas,  commifccre  vtdetui.an  procu-  ctioncmdc  eui<fhonc,quiafcnrconapra:fumi. 
raror  caufamappcliationisprofequi,  &  aninca  tur  efle  iufta :  Non  obftat  ctiam  (.  vlt.mf.d,rtft. 
fubftitueic  pollit.  \n  tntejl.  Etcn :  m  yelprocurator  ibi  uod  tuiefol- 

Aitmnc}  ca  ifat frtfentts,fre.]  Imo  fi  faitcm  uendo, vcl  vtilius  fuit  in  jotcgrum  rcftitution£ 
d»iusfitftnipl'titcradagcndumt  pctcndumlc  pctcrcquam acliooc  maoda::  coistraptocura- 
deiendcndum  cauiam  appcllatioois  ptocura-  toiemexpciiri.cumprxfcirinipotucritcflciu- 
corcm  rectcprolcqui>(iaduot  B»U.ml.fj.C.k.  ftacaufaobquamnonappcjlaucritpiocuraior, 
t  frSaiic.ikid.n.ii.  £c  hocargumcntum ctiam  ita  rctorqucarut : q» 

Lit.    C.  fi  mrc  comrr.uiu  domini  vfi  fuifleut,  nuilaque 

Eti*mtr»8an4*mlocortmott.]Vc\h.ioca*ttt,  plane  culpacflct  procutacorum,  reftirutiopo- 
AT:.cod.habciipoflefubftjt»etc,cVpoflcpio-  nusfuent  neganda.Mious  obftat/  to.Cjaff, 
fcqui.quiain  V  /.7.  comrouoiusaflcrcionihuic,  velquiaargacoorr.  feofu  contta aliosTcitus 
quod  procurator  caufim  appcllationis  ab  10-  ooa proccdit :  vclpotiusquia ibinoo  dcnccef- 
tcrlocutoriapiofcqui  tcncatui ,  iliara  limita-  fitatcfcdfaculratc^appcllaodiquzriiut ,  aocz 
cioacmfubijciUDt  ,  oifi  caufa  tiactaoda  iirin  duobus.dcquibus  ibi  tradatur,  curatorc  &  a~ 
loco  tcmoco  :  quc  roaoifcftamhabet  xquita-  ftorccacomperac  vtriqucanalrcrutri.  Iliaalia 
temhaftcnusDimjrum.vtprpcurator  feiceio-  quxfliocfr,dcprpfcqucodaappcllatiooecuius 
nerao,  &  domioum  ipfum  ad caufam agcodam  rci  taxultacem ooo  obfcure procuratpri  adim»r 
cicatiiuie  pctere  poflit.  Tr.dumlit.B.  m cauu  aj^pcllationiscum fub- 

Qitando  affeUarttentatnr.]  Aitera  pars  huius   ftituetcpofleoegat.-qua; ctiam  vidcturfcnten- 
diitinctioois,  fi  ad;VDU  actum  datusfit  procu-    ria  Br.m  .u:l . l.\7,fr  iktd.Cyn.nu  <4.  fcd  commu- 
tator: tradita etiam a lafoa.r»  diM.l.  17  pullam   oius cft.rcceptum poiic  profcqui,GAyjp*/- ip.d. 
? idetut  habcredubitaoditatioocm-  Priorpars   afffU frml.vlt.an  feral.  tanf.appeU.  &.f>:obiiut 
c0mmuaiilimefipbiWttDd.inftftdJ.t7.Ctd.  optimcci/  v.c.iUci.tppdl.  vbi  aliasnulla  eflec 
b r.pctillumTcitum,  Jc  ineovcrbum,  vltra,   ratiodubitaodi:  fcd  000 teoeri  ItapoftG/<#7« 
Auodoeccflarioiofert:poft  fcoCcot^am,aliquid  dA.ij.Cyn-Br-Bl.StiUt.Cnfirtn.lMfonMh.ibtd.K' 
adhuj:  incumberc  aceodumprocotatori.idquc    Jiud  vitumfuit  Plaetntmoic  antiquis,  rt  rtfcr- 
fCOnfiimat  rc:  bum  (cquens  txttn.xtn  •  efteoim    tnta  Glof.Cyn  Bl.frCaJiren-q  u  o  s  i  c  q  uor  l.Hrd, 
Oppcllatiode  anncxis  &  appeodicibus  primz    ij.innclJ.11.%. x.d ntg.gejl  quxeoimaiureoc- 
inltan  t  ix,  v  t  aijt  Cajir.md  Lif  ».4. frtkid.  Sitb.    ccfljcas  appcll  andi  lmpomrur,  adnudumillurn 
quiafitcoramcodiudice/tf/^/^m^rfii.Ncque    appellandt  actumreftringendanpn  videtur,  cu 
probaodacftlimitatio Bart.fr  CynJk.n.xa..  o:fi    fic  hocipfum  maodatum  vidcatur ,  vt  caufa  ad 
procuracor  iufte  fuccubmlec  :  quooiam  cum  cxtrcmumfiacmpefducatur:&cumperappcl- 
profeotcotiaprjefumatut»  ratius  iraappcllare    latiooemfufpcadatuifcotcatia,  dpmioiumli- 
ceaeatuf  procurator,coatraTcxtam  ecacx*\6    tii$  quodpcriitiscoatcftatipn,£inpr;ocutato- 
i»it/.i7.TtmeritoSich.ibitutiuscfl"c.dicai,  vt    remtraoflatum  eft.  ooodumvidcturplaoeez» 
rcmperappelletprpcuiatot  l  ni.fi  quis fuffi cci c    pirafle.II.Probatar  hzcfcotcatia*x/.'v/r^M/'r 
puraucrit.ii  domioodeauc.  c t u r  ,«q uo 6  fubi^cit    •/•  cmufa  aff. ad  quam  diuioatot iaj fuot  foiutio- 
Tr.&Jic1.n.l4.rradet'  Cyn  Quodtam£o6aliter    ocsG/»  tktJ.fr tnl 1 7. Cod  h.t.St  arg./.g.§.  mand. 
admirtam,  oifilpati)  fatis  fitdomiooadrcfpfi.  ouartdeodc  piofccuti6eafpeilatiooi«accipig- 
dcndum,.c<c  vtdominoaon.zefppodcntcprocu*   ,dacft:qnodadaudam  appeiiatioais  iatcrpofi- 
ratorniJiilomiausappcllet,  quodhincnullum  tione,iumptibusvcl6oiapoullis,irclplaoeexi. 
■rxiudiciumdomioo.quiappellatioocmlibe-  guisopuscft:ocqiaodicodiautSa/if.r»/.i7  C.b. 
ic  dcfcrcrc  poteft.iofetatat.Btfacit  pro hac o-  >^.8  quiNotatiopecuoiamdaodam,autC«)fr. 
pioiooe/.jt  S.i.inf.dtA.  neg.gtfl.  MonpbiUtt.  yfcd.B.^.quipecufliamabappcJlaotc  depoDco- 
09.$. 4  hiand.  quiaaliudfuot exceptiooesfri-  .damcommioi.icuotur  ,  dcquovidcctiamDrf. 
noije.qutbus  fidciuflbryti  nontenctur  .•  aliud  ftUtgatotklafontmd  1 17 .co/a.&rccliusrcfpoa- 
nppcllatio^uiafufpeoditur  feotcotia,oe<raa«   dct  Cyo.diuerfamrationem  cflefideiufloium, 
iiaiintcmiudicaiajn^aeqi/.«>,J.i.ii«»«quia  qui  dum  foluendp aAioof maodatifibiparanr. 
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aihi!  omnioo  ,  quodad  victoriam  ca  :fx  pcrti-  iafirpc  r/ nCb.t  adeoquidem.vtexccptiota- 

nct,omitte:c  d.brur.  F  icic,  quodipfi  Dd  com-  lisiudn  ium  rctio  nuilum  reddeos.vfquead  mil- 

muniusfacultatem  ptofec|ticndi  procuratori  cd-  le aonos opponi poflit  ,  vtpoft  multos  tradic 

ccdunt  uon  vidcotur -uccm  lcgcS  boc  libcroar-  V*nt c*p.u.4t nullu*tetx4tftciu  mand  nu  99.  re- 

bitriopctmififle  Facitdenique,  quodeumaiu-  mittercquidcm  Sc  donarc  iusfuum  dominut 

diec  Jacoad  djotctn.V  C.ptxcoremappelletur,  poisit,  fcd  vtfententia  ipfoiure  outlatanquam 

noo  vi  Jctui  iuie  recufaturus  procurator  ,  quo  fcntcotia  valeat  ratificatioocfua  efficcre  noa 

miousad  cum ,  qui  initio  aclioiiem  ic  formu-  pofTe  videatur-  Neque  obftat  exemplum  a  con- 

lam  dedit,caufam  potto  profequuturus,  rcver-  traetibaspetitum.*quia  cx  ijs  qualiscanqae  pro- 

tatutNeque  captand-  (uot  cum  Salicct. vciba 4.  curaior ipfcobligarur,coquc ac"tus  ipfo lure  va. 

I.i7.vltr4,&txttndtrt:n»x  oonipfa  appcilauo-  lidas.rarns  a  dominohabcri  poteft.  Magisob- 

nispioLccutionem.fcd  caufam  d.ucrlam  cxclu-  ftni  f.$.vltrtm.rnt.h*b.cx  quaquidem  Dd.fioe 

dunt  :  &  fimplcxilliuslocticntcntiacft,  qcod  controveifiain  fui prariudicium  ratificari  ado- 

procuratiofulccptaad  alta  oegotia  non  cxtcn-  mirofentcotiampoflc  ptitant  .nequc  mirum.fi 

datui;:jquc  feq.dadefcnfionciulcipiendacoo-  verumeft,  quod C*/fr.fcribic  imilictts t.d.md. 

firnantoiin  Sc  hicaotiquos  coorta ;  Glt.Bartoi.  ctiamprocutatoris  falfiperloaam  quodammo- 

M*liS»ltiit  lnfon.Sc  aliosfequor,  quodtotailla  dolcguimaripcrlitiscontcftationem,&  penu- 

lex  de  procuratoteaclorisloqcitur,  qui  neque  dicis  lupcrcaula  pronunttationem,  adcoque  re- 

aliancgotia  fufcipeic,  ocque  dcfentioni  abfcn-  peiuealiquid  latihabmoncm  in  quo  operetur. 

tis.videlicctcxfiacafum/.jf.$  i*n  k  t.  feorTcrte  Q^o  quidcmadmiflo  uo  abfurdc  diccmus  coa- 

tcneatur.Nihil  ctiam  movct/.^.C  apptU.  nam  traTr.  etum  in  fauorcm  fui  dominum  raram 

quod  dominus  vitrocaufam  appillatioms  (uf-  hahete  pofle  (cntcntiamquod  traditGZ»  inl.fi 

cipcic  noteft  non  facit  quomiousabfcntceo  tp-  m*ttr  f  bec  iuriditxoniiud  c\u*w  fcquuntur  Br. 

fcpiotutatorrcfpondcreteoeaturarg.W./v/r.ao  inl.+.C.m qutbuit*uj>n  !*J ml  t  4-C  h  t  5>tb. 

pcral.caufxappcll.  ibtd.tnf.C*firtn  ind i  *.&tn  d.l.iicit  f6d.m4.ii- 

THESIS    IV  que.fi antcquam opponaturdc  ralfo  procuraro- 

Lit.  B.  rc,interveoiatratificitio,vtrecle  aoutTtJf.dee. 

Propofitioharc,  qutcquid  conccflum  eft  mt-  7  qui proponitcafum ,  vbi  partcadvcifaappel- 

nonbus  .  multo  magis  toncili  mctfr  pupillis,  lante.domiousfalfi  procur-roris  in  fccuoda  in- 

ambiguaeft:fi  qutdcm  cx  fcotcntiaTr.  paflim,  (tantia  comparct :  cxteroqu:n mdubio  ratiha- 

mtuot  itviluet  obligart,hxrcditatem  adir e ,  iu-  bitioocm oon  adruifcrim  ,  per  ratiooei bencad- 

ramcntumdefcrrc&aliapupillonon  conccfla,  duclas  *S*ltcuin  4.1.4.  C  in  qutbutt*uj%  cum 

faccrc  poteft.Sed  Trcat.  videtur  ta  intclligcrc,  prxfcttim  quidqutd  dtca:  Oftren.  vbi  oihil  ia 

quxfpeciali xtatisfavorc  iutc  inrroJucTalunr.  iudicium  dedutxum  eft  .  neclttis  cootefhtio: 

Atqmninbistcrminiscontta  menrcmTr.  vix  necfecuiafentcntiapofsit  legnimarc  procura- 

etit  verainvcifa  piopofitio  ,  cum  xraris  pupil-  to-cm.Ncc  male  *4l.}  f  vliim.rtm.rM.hal>.  re« 

lans  ,  quam  miooreonis  maior  fit  fauor,  fpondet  idcm  Sahrct.quod  uidicium  &  fcntcn- 

quud  vclcxcmploobhgarionumoftcndipoteft.  tiainprxiudicium  falli  piocuratoiisaliquomo- 

L  1  t«  C.  dofubGftat.  viidco  dominus cum facilc pofsit 

Quxtituihican  fcntcntia  iudicio cnm  falfo  trahcrecontiafe.fvtloquiturSalicet.,)  maxtmo 

procuratore  agitato,  lata,a  domino  rara  haberi  intetucniente  cautiooc  ran.qux  fnit  >  vtquo- 

St  ita  validari  quear.  (  Etcnimin  cafupeodeotis  dammodoper  obliquum  iudicium  illud  habeaC 

adhuc  luiicij  res  expedita  eft,  quo  pettiort  l.li-  cffeclum.Eaque  fcntentia  olimfuit  Petii,  quera 

sttf.6  4tfl.tu4it.  quomodoeam  recte  accipiunt  fcqimurCwi.irt  d.1.4  Sc  non  obfcurcprobaturijp 

Mr.inLt+Ch  t-  Stitt.  & Cynjn /.  4.  C.  10 quibut  Clo.ibi4 vbi  diftinguit  inrerius  fpcciale  8c  com- 

t*ufts,  tno.t.rtji. :  DiftinguuTr.  anagatutde  munc:Ncqi(quarratiofuit  Pettijeffedcbetio  ar^ 

commodoan  prxiudicio  domioi,  id  . ft.an  fcn-  bitrio  domioi.ac  fentctia  valctedebeat  nec  ne? 

tentia  cootiaanpre  fatfo  procuratorc  lata  fit.  Ptrl.i.C.qutb  rttiu4.n«nntt  JNcq;  hocTcx- 

Veruoa  1II0  quoq;  cilu  fcrupolum  movct,  quod  tu  vtuntui  Dd.oeque  ijie  vllomodofententiatil 

cum  ptocuratoi  falfus  nihtiiniudiciumdcdu-  illoium  confirmatar:v«!quia  eft  de  ratificatio- 
cK.i.iicet  j  6  df  iudn,  k  itatc atcntij  ipfo  juic  aui-  •  jie fcoicatias^afuipra^adicitl^TclpOfiasquia 
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clt  ir  conitin  cSi  perfona.qur.-cam  iurc  'crmtc- 
tcnce  cum  cajuoce  raci  agcic  pDtTu,  faltut  pro- 
ctiratot  dici  H.qrt  Ia  co a  .tcm  omtuoo  errac 
Tr.quoJ.  cum  locam  cxplicac  dc  Jcfcnlore  :  ti- 
quidern  ,  et  eo  quod  ibi  dicitur  ucrum  idtuio 
rton  rDltarc  cxcepnoiiem  rei  mdicarx ,  occcfla- 
rio  cfticitur,ioniu  dtim  oetfooam  in-erucniire 
i  >:ndo  t(  itailtam  L."  ct.-cxplicaottj/e. Br  B(. 
S*UcC*flr  iitd.aw  polt  Cilo.nominatim.  dtfin- 
jiontm, il»i  cxpiiCaat  dcactione ,<Jc  viJcnttsr  mbil 
aliudibi  mfi  curam  6c  tumoocm  ftgoiricate ,  1-- 
rculcrtam  cofotcc  refpcxilic  Im  t  -ju-xl  q-iia- 
licno nooiinc ictmnem  pctic ,  eciam  dcdcrcn- 
dci  Jocivcrcdcbcr  /  }  .$  *tt  firttor.lt.  t. 

Cum  1 1 mj?>  itirt  Saxtn.]  Ilano  d  a 1 1  potclt.qttod] 
Mocujatoritadattwptobira  haoeodus  lit-  Vi. 
Ul:i  tamca  poitit ,  liau  fauotcx:acis,i{a  fcxus, 
tjjr  gettafanrfaftineri  debnc. 

DeiiiriSMX  ptnnJc  (rjf»}N  tta  porefl  elTcprrtn- 
cc.;um  maticusnoa  Gc  t  uutur  vxoiis:<V  vt  lub- 
ijcicTr.opujiit,  *:  v:i  audtocc  curaroie  t  .1  iu- 
dice inanJe.ur rrmic  >  im  i.vttiadicx/r.s.Eciam. 
i .  .  .  u maiuo  ctVr  ilnt  vxor.o.iatbtc  opui  clt. 
THESlS  V. 
L  t.  A 

litjtttttfiimtrtfftintit  )  Nonfaciiap^ict.quam 
^ittUi?aCDCcc(Eratem  ,  ut(i  fortc  icipexjtah/4 
iXirtnJi  [i.C.k.t  «Sc  ihi  amphus  dc  dct.  nlotcagi- 
tuv.fic  cinacaljmiUum  quoquc  ntinorcm  reclc 
ftTc|  toturatorroi  ,  ptobattpla  adJ  .&tl  tt.b. 
tit  q-u  dviiqu.  cilusrmDCsqutbus  minornoo 
lelli.Uitor ,  non  potTunc  dici  uecctlraiis.  Illud 
coeltatjiie  ijuopliiribusactumclt/^  f4.ctd.th. 
i.fi  uiiool  ?  pJiieadueila  admirtatut',  noo  com- 
rtttci  noilitatrm  :  idcoquc  vciuin  non  vidctur» 
ciuod  flatirr»  fiibiji  itur.tdoncum  efle  minorcm 
tantum  rcfpccl  i  eius  ccm  quoagirur,nootefpe- 
ftu  itidic  j  ntli  forrc  ho:  ioteliigu  iud-cium  for- 
tc  i  ctp !..  i  t  rtciTin  nulium  ,  vbi  minor  io  iotc- 
gram refli-unonem i.npctr.iueru  :  raueroqtnu 
tibt  ipft  couiradi.errt,  probjnt  Doctoics  ,  qui 
luJuium  oullumcilc  nt^ant-  Ec  camcnTcrcor 
v-  hxt  defcnfio  Cicil  pairocinetut Tr-  iiquidcm 
j;»h  iQttiolit  B.m  ijl  raufis,  cx  qutSus  minoi  in 
iotcgmm  nnn  leuituitui  >  idone um  ininorcm 
cfle  tiadit:&  vbi  Tcltituitcoc  opusi  It.actui  iplo 
rurc  vjlct  :  fcd  &:  nec  tcfliruuut  minor,  vbi  iu 
r:.l"H)  i|  fm.s  alius  I.*  fut  ftt.nro.adro  alto  f  aftl 
qualutr  k  i.iJitaTr.ticfcoJ»  pvilir,  qua  vlti  ftul- 
titiaaduct!a:u  mrnor  naaJ  t  iti  js  c!t.  »r  tpfr  d« 
tatonchuduuco^olucudo  caacici.c«qfrtc!j:  ice- 


rc  videcut  illa  verba.quod  caucio  fi^ta  nihila 

Ui-riai  io  fit profuiifra.  Lit.  D. 

Aic  hic  Trcuc  ctiam  Qaoce  D  J.tentcntia.quo 
miaor  procutacor  clTc  noapoflir^caon  ramcn  li- 
mitaodam  clTc  iq  miooic  ,  digmrjccm  in  r.ne 
coafcquuto  Cui  fcaccncix  obltat,quo.i  iplc  Tr. 
Iit  B.tu  F  ctiamhunc  mii.otemio  coiuiakca<io> 
Lpltim  rcfticui  ait :ir»f*  autem  pr»CJrjtotis  co.i- 
(tuuco.  ficut  ic  Itiimunna.  s  qux  a  procararO* 
tibus  iuccr,>oui  lulcnc,  ^um  iplAlirtSLORceita- 
tio  conrract^s  innt.vt  j  dco  lub  mcpca  vidcatut 
limi'at  o  Iit.  ti  li  coutrj<ftn  dccepimlit ,  ad  ptb- 
poftttooc  ia  th  dc  minorc  procuracotc  ficto.Scd 
fic  prucuratorcirca  ca  pocius  quar  facti  fmu,  vcr- 
Ltrur,q  Jam  qux  tuns:tn  quibus  Jcniu, vidclu  ct 
qux  ccgnitioofiuris  coaccroanc  >  fi  miuo.  Uo- 
cto  1  jplus  vel  Jcccpcui  fit.cil  iccuncjriu6t.lfts 

comjaiustcccptu  cit.-ic  quo  Jguui  laharf^  ia. 
THLSIS  VL 
L/t.  A. 

Tdto  tnmtntHt$ttm. )  Hoc  inftar  exccptionis 

dic  cur.au  icgulam  quod  fccmiua  non  potfitct- 
fcprotruratniMiuoustcclc  vel  q  na  cucorit  h.vc 
pecitio  njdicia'c.irf;oriunt  joo  dt,  vel  qnia  mt- 
t.-r  hoc  agcos  pio  uratrixtilij  luipupilli  :ion  ,ti« 
citur.'cd  magis  ncgociu  proprui gcrcrc  v:Jccur> 
quud  eo  oeglcCtjofuctcliiooe  fn.ii  ptiuatur. 

Exttpi  (jrtMfuml.  i  <jf  JNuilaquoq,  hxccrce- 
pcio  .  il  /J  c.uoc  falcc  propoauuc ,  q-  riliorr  i- 
daro  p..rti<i  tcI  macris  (crvu  rB.jnumtttcic  potlic 

An  A ^^//jj^iiJDiibirare  Iiccf,:,n  hoc  rcctcft.n 
plicuc:  cx  lute  Canomco  aitirmcrur :  quoniam 
tMf.j^atititftrm.viih.  quodvoKnm  cit  Trcur. 
fuadatiii  tur,,frac2ardL' caf  j  Ipccuii  cooititutio- 
Dist.dt.c  iioo  a  mon  .(tcwo  ,  lc:i ab ipto  PoiitliT. 
cc.&i  quidetn  in  caufj  fiogulan  ccmccrncr.rc  pt  i— 
uilcgij.  .Wquc  hoc  ca(u  AbbanlLs  veraio  ccru 
fu  im  pro  •.  .-jrrijr  dici jiotvft. 

Dttkt;  yj.riw.) Niir.;s  .  r  iJixc  lucde  curaro 
tc  fa:-iii;r,i  jm  ex  iu.c  ita:U4tu/a.^ir,paiti  i1  cr- 
iaiit  lo<  o  il:cco,quod  ci,  uori  ranu  m  irj  mdicijs 
fcrt  lo  q  i:b  lfcunquc  .:.goiijs  fcc-tuoa  ludigct. 
llludautcai  i  oitiooc:  uri  u,  quod  pt.lc  altquod 
liocascurucr-n»  c:i'lmodi  nun  niti  voluoraii- 
um  conliit  n  afiSrmar.  Qun.1     idcm  prxluppo- 
fico  i'U't..ioJi  ItJt  lauo  iuic.n  agts cil  vr  falfum 
ha')cri  Jc beji;qui>niam  lccun  Juir  tf  ud  i  ur-:o 
iltc otdinanus  rtt.nor.  I.cus  ac  tutur  idolei<  0 
tn,  &  cum  ai  i(tu J  niulte:.  cu-uto  c  :and ctR 
pinntmo J»  fjneut.co  ioIo  avici... .    lulcipic  i 
tiuimujsiu  im^oucic  nJciui.lwwuq,  uoi. 
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&  It/.l  d.CtirmtOl  ?■;,.  q  -  ia  orc  l         C  UMtOI  hiC  L  1  T.  C, 

«xttaotJiaatius  clt.Sc  cuin  alijs  lemedijs.vclu-  Pottmtitrti. )  Tit.illemagisadeocquipatro- 

ti  pcrmifsioocm  io  poiTeisionem  booorum  crc-  cioiurn  prarltant.quara  prucuratiootm  io  fe  fuf- 

4  ioril»usfaccurnpoisir,  aootcmeieautfacile  cipiuot,pertio«ic  vidctur :  quod  przfertim  v»Vi 

iouu >is  liocooctegrauari  dcbct.  prncurationis  muncte  fuoctutos  potcotiorei 

R*  muidtmwrmmtnt».  ]  Satisdubiumhoc  vi-  vcrofimilc  non  (sr/nr  j-j;  camco  ncgaucto.fi  ta'c 

dctur  ,  propterauthonratcm  iutis  caoonicim  qud  c  veaiac.idcm iuns tore <umG/#.  Br,(yUi  t» 

<mp.cHmc»ntingmt.d.wrtiur*nd.rycmp.<>Mmmttts  dt  l.i.d.t.                    Lir.  D- 

ac1.i»6.  maxime fi  iaxta (cucentiam  Mattimct-  Redtmptoreilitium  jfp.telligeeos,  quidequo-' 

iam  contiacxus  nullos  iuramenro  eco6:mari  tahtis  pacta.n  fcccrunt.de  quibus  communucr 

lttaruamas.dequo^tU«MI.  Ncquc  vcro  pto  DJ.cxpIicanr/.ij.C.t/  qmauccmfub  prastcxctt 

elTeotiaii  quaJam  loicnntc.uc  uuei  veotus  cura-  tualicuiusaetioncrr.  ia  lc  tranftulctanr.alio  tc- 

tom  h  ibcndus  vtdctui  cum  ipfc  Ttcut.  nioxa-  fpedturedemptoreslitiu  n  duuotur,  de.jUibJS 

ct.i  3rae  a  mulicrc  f:nc  curatoregcftos,  fubfi  agunr.Di.ia  ^i.fj-ij.  C»dm*md-  ry  m  l.i.Cat 

itctc  dicit:vix  euia*.  hac  in  re  mulicics  compaia-  lictmt  ptttnt. 

uens  luhi  pupi;'i».  Vbitodtm  mododieitur.  ]  Hoc  vcram  nou  vi- 

Utt  t»itt>4oiti»mSumJub/ejutas.]latc\\igeaii  dctur.  eodcm  inodo  d:ci  urficium  ptocutatotis 

«tit  taciha^inu  t  uraioiisq-ud  alus  oemo  con-  gtatuitum,  Cc  (cienciam  mrivpccio  nummario 

triCtu  i  afcjipfo  ftCtum  latum  habere  dicatut.  nou arftimand  ;rn,qun  procuratont  orficiu  noo 

Non  dubitatim  umcnaliu  J  (t-tuorc  ,  ftappro-  aliomonogratJuum  dicitur ,  quam quo  i  >lum 

vbatio  cutatom  iLcim  fcquatut.  mandatum  ,  ctuod  mcrccdc  conilituca  Jilumic 

Etimmficum mmtito.Vmo  hoc  cafu  maiot tatio  oatutam  locatioais.Qijod  autcm dc  iuiis (cico- 

cfl- udeiurcxigcodicuiatons.propteiamorem  tia  dicituti»/.i.i.#x/r.eoj»t/.  adcommendja- 

conii-gAicm  &  revereotum  aig.  eius,  quod  in  dam  dignuatcm  &  cxctll/ntiim  cius(qu«r in  of- 

ca(u  malieril pro marito intcrccdcutis  iu:cciui-  ficio ptocutatotis  nulia cft )  pettincr,  quod  opc- 

liftitOueA  Aurh.fi mnmmulttr  C '.  mdSCtuVttlttJ.  ram  (uam  mcrcedc  vcl  prctu xftimarc .  ICao  fic 

£.•  tmtn  tump.iclntx  dt  hcnpctndo.^lAalc  &  hoc  iadignum.                LiT.  E. 

pci  -nplia:ioi)Cintraditur  t  Gquidcra  hoccalu  R?i  tmpitmlimm  er imimu  m. ]T extus  inl 6  .C  ht. 

tanto  inagiscuratoteopus,quod  pacifci  denon  geoeraliter  dcieis ctiminuiii loquitut.coque et- 

rcieodo  iocidic  ia  fpecicm  donationis:uifi  fot-  lam  de  cttmin<bus  non  capualibus  vtJetutac- 

teTt.  oudam  intcllcxu  quictationem  &.  apo-  cipieoda.cum  Dd.ibid.Cyn.  SmU.Smltc.Cmjirta.  (j> 

cham.  Verumhjecnoonifiabfutde  padtatn  dc  /»;'qui  haoc  commur.e  n  DJ.  rradit  explicatio- 

ooo  peteudo  voean potcft.  ucm;ucque dilicntit  iptcSichard. a  Treut.cira- 

Jnipfiusfeiuortm  jEateaus cjViidem  tefpicinnt  tus.  Htratioirrerrurcommtiniccr,  quodpnus 

bxcllatuiaiDUtiluatemmulictum.quateouscf  tcndcrc  dcbcat   ad  purgatioucm  innoccntiar, 

ficiunt.nc  damnnm  patu*  turreifam.  cxtctum  qi  am  ahcnus caulamagst  :  ocquedebctio  iu- 

quatcnusinpix-lumptodefcclu  k  imbcciiluate  dtcso  vcrfari  &  dominuslms  etnci,quem  ioccr* 

&  inhabiluatefexusftfndantur,  &  libciabono-  tumeft  ,  caufam  peradurum  &  dommum  litif 

rum  adminilltatiooemfccmioisadimiint.vixeft  maolurum  eflc.Scd  obijcicttt/.i.f.(j  depoftul^* 

vt  veteprincipalttctioeaiurofavoremiociodu-  oominatim  mcminitcapuisdantnuotum.  Ve- 

&a  cici  peftiot.  lamadmidobocarg  acoDiranofcivu.ctiamca- 

LiT.    B.  pitalium  ctiminuiu  rcos  poltnlarc  4r  procura- 

Mt!es.]  Nec  pa:tc  quidcmtduerfa  coofeoti-  torescile  poflclcquitui  .  idcmque  omoesdam- 

cdic/  X.§. 2. h't.§.  t  i. . ;  i  cxnpi.  ii  tameo  poft  li-  nato$cr?mioeaocapica]i  proalio  poftulatcpof- 

tcr.i  uimco  contclhtun  reculari  ampliusooo  fc.cum  tamComoescdnftoootatiaiccaotuia'./ r.' 

poictf/ 8.f.a./ ij  C  ted.  6c  bicadco  cxcmplum  $  -j.mdpojlul.  Et foita'i  s  iJeo  capitaMs  cim  inis 

cfl mdt. 77. dtrtgul.tur.  quod  rxptcfla  ooccaot,  men:io!'a^Jclt.q>quiHiexctimiocoonca-.  uali 

noo  expiefl»  non  co^eancoec  al  a»iusfciiolida  damnjti.modociuuatctctioeaut ,  ticetinf^iniS 

tatio  dati  poflr  vidctut.  oifi  Jefumpta  a  (ubtili-  fiat.  pto  fc  Bt  ccrtis  peKonisrccle  poftulant.Pof« 

taic  iurttcioilts  ,  quod  luc  conteitatadomiDUs  (it  ctia  vidtn  aobooacofequutioa  poftulat  iooc 

^cc?.ui,tcruaJicnamiamuaaai:en©Q  Ttaerux,  ad  piocurauonc,c«  qua  totioscaufarttida 
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ncm  qutsiofe  fufcepit,  8c domiaus lttiscrrici-  hoc  fubijcuurad  id  ,  quoddceoofeofudirerat 

.     (  i  -r  .    .  :    4  *icuf*t.  dc eafu fafpc nfi cti-  quia  in  illo  ipfo  conienfu  ccrufiftir  mauda- 

minis  ttactat.de  quovtde  ibi  Budxum,6c  ncque  tum,  quod  oudo  confcufu  petfici  conftar. 

pollulaodi.oequc  procuraadi.icdad  fifcum  de-  Lit.  P 

fetcndiiusconcedit.          L  t  t.    F.  Hif$JiicomimnH»[ferfonM-]  lofubtilis  &  hxc  er- 

Nfftfflftfltfu.jHocexiurelufitn.liquidum  vi-  ccpttocft;q  aia  ncc  contunda  perfooa  fioe  man- 

itiatixS.vU.inJlttd.txctpt.  Iustameo  Caooo.  dato  ptoeurarorconttuui  potcft,  fed  circa  con- 

ftmplicitetiofamcm  cxcludtt,  ouilaf-cramen-  ftirutiooem  cum  cautioue  ratiadmittitui:Q«J« 

tiooediuerGaurmuratnuritctuilis.  Etpollit  d.  qur  rtionesdtuctft lur.t. 

•J.v/f.tcftnngi  ad  cafum,  quoexceprioinfimtx  ZiiMmcenforttm]  Ftthocoon  propter  coniun- 

dubiafit  8i  inccrta  ,  tta  vtcoadmilto  diffcntut  otionem  pctfonx  teJ  connexionem  caufx  ,  8c 

iudicium  quam  i.xplkationem  ipla  vcrbaUftm.  coniuoctiooem  iplius  oegotij^*r  l.z.C.djtmfar- 

fappcditant.ibt  m*  dur.i  dt  i)i»UttCMtur  f>c.qux  ttbui  tiufd.lit. 

tatiocclfatio  notoneinfami  .facit  quod  Iuftio.  Am  mmrttutp  r«vxorr.]Boaavxoris  vel  dicon- 

fmbtit.dtpefiulMnd.  tcxtusinfcfipalTuscftquibus  turdotalia.vclptxtcrdotemi&hxc  vcl  in  fpccic 

infamcs  pro  alijs  poftularc prohibcotut :  ncc  vi-  f  araphcrnalia  vel  recepritia  :  quod  quxdara  er- 

dcrurdiuerfaeflcrario,  quod  vtiqucapu  d  prx-  iam  vlttadotem  vxot  alio  tamco  iurc  marito 

rorem.procuratorespoftulabaotactioocs/.ji  $.  committit.  quxdam  (ibiomoioorefcruat.  aTe- 

i  J/  r.&apud  peJeaoosquoque.iudiccspoUuU-  cuodum  qur  Tieut.impcrfcctercfpoodet,  cau- 

tioocsficbant:/ 1  f.<  .dt  ftfluUod.  ttooc  rati  opuscfleio  rccepmijs.  oon  idemia 

Lit-    G.  dotalibus:proquodiceredcbcbaf,io  prxrerdo- 

Vilirai  offic:j  commuoitct  a  Dodtoribus  ad-  talibus.qux  io  fpecie  ita  dicuntur.quippc  quotu 

ftfuitur#x/-)  +  .Co/i.#J#«<r/#».quar  tameo  dc  pro-  manrus  legitimuscftadmioifttator  iuxta/.8.  f$» 

cutatorc  ad  neg>?tia  5c  quafi  rundtoociim  tatia  v't.C  difnQ.conntni.  Etcnim  indotahbus  er  ra- 

porTit  cxaudui.  Planc  cum  iute  noftto  nuntt-  tione  lutis  inepta  hxc  quxfho  eft :  pto  qutbus  i- 

dcotur  luifle  ordioarij  procuratores  ,  noo  fatis  ple  mantus  dominij  ture  experitur ,  iravtvxor 

beochoc  viJearur  diciorricmm.Cxrcrum  coo-  nec  agcdi  lushabeat./.oC.W  rtivind.t&ftmilihtu. 

ftituus  to  d  gnttatc  oon  valdc  bonorabile  fue«  lure  S*xti).]Ratio  viderur.quod  co  iure  rcue- 

xu  ,  ptoeotatocei   agerc  ,  admtllos    tamcn  ra  oulla  doraha.lcd pmnia  bona  pati  turc  tunta- 

DoofuiiTc,  aTt.  fatiiprobari  noo  vidco  l  fi-  pudmaritum.                 Lit.  H. 

ilcui nec ill  id  limpliciccr verum,  quod  cxpedt-  NonMmt. mfroMmico  .]  Rario  veracft,  qnod 

tum  fucut  ai/ud  tudiccmpcdaneuiTtrliquidcma-  nulla  ccrta  inici  dcfioitio  .•  vr  adco  prxtcxtu  a- 

pudprxtoiem  aclitiscontcftatioficbat.&actio  micitixad  agendum  quij  amitti  ooo  dcbcatv. 

poftulabatur/.t  <.§  ftn.h.t.  ocquc  fatis idoncum  Vmfij-d ff  (tntr.thc.t)  n.y.  fomlTisetiam  vidcri 

DOC  vilitatis argumentum  ,  quando  quidema-  potcft  aliquod  lotcicli:  coniuoctx  peiloox 

pad  iudiccs  pcdaoeosfiebant/ i  $-6.d.pofiul.  propter fpcm fucccinoaii. 

THESIS    VII.  intt^itntfftfricurmtirii? :  K^o  magis frq'iar. 

LiT.    A.  Pctr.altcgar.  ab Accurfjnd.i.finnutem-  in  e'c- 

Ctnfiituitui  fele  ttnjenfu  ]Sub;jcit  in  feqq  con  cti  neetTcreicoouentt,  vr  mtodatum  piotvm 

ftitui  cttam  ablentem,  cctam  p«r  rutibabitiouc.  pctaraut  cautioncm  admirtat  ;  Et  malehi.cad- 

Qux  oon  latis  rcdte  vtdiucifa  pioponi  vidco-  rcrtur  teguta dc  altcroatiuis  :  quz  prxfupponir 

turrlcdcxiilotnfctredebebat,  etiamablcotem  pto.  uta-oicm ad  alreturrumxqualitarctenc;i. 

fcc.procuratorem  conrtitut  poflc.  Arquimmovciiuseftrcncricumapprobandum 

Ljt.  D.  manJanim.vtPotcfundamcnrumexquonomi. 

InCamerMtdtetamcMufmm.]  Dcbcbat  dicere,  nea'i?nofib  artioucm  dait  poltuIat.&  slusie- 

non  mfiad  totamraufam:quiacmm  lute  ciuili  digctct  ir  crf.ctu,  quiuis  procnrarorcm  fcfe-. 

fSc  quidrm  frequcntiusad  toram  caulam  conltt-  rcos,ad  inllar  comunclx  pcifonar.Etgoua  idli- 

ttitosfuiiTc  vcrtuscft:  quo  pcttinrt,  quod  pcr  rn!ra:tdua;crit  .  vel  ekct-o fit  proctttacom  »l 

litem   cootcrtatam  domtntiiiiscfricicbantuf.  cautioncm  prxllct  vcl  plcnc  piobcr.cjuon  apcr 

Lit.    E.  (emtrlcnam  prob.»r>onc  &:  rfxiitmprioncs,  tc! 

Kt^ulMritircum  m&ndMtf  ]  Parum fubrilitcr  vnutcrtc,5c  bt  rcs  Jub  a.vilocusfiatcautiouidc 

sato 
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rato  fxcoaimuni  Dd.fcatentia.de  qua/aA.Faji.  quodalias  vbi  cooftat  mandatam  noneflc  .  ncc 

in  i  ftnmuttml  d.fmtitdmt.Dd  in  Li.C  .h.t.Cyn.n.}.  cumcautioneratiadmitnrurprocuratot.vt  no- 

Sr.n.n. Sl.(§l.t..SMlu.u.7.t  &  10.  Cmflr.n.6.  Imj.  taot  omaes/.i  ,C.h  i  n  :ii  quodi»  /  AO.S  pt»  b.$* 

ibid.inf.  ncgatutexigt  poflecautiorati  poft  litcm  conte- 

Imtinfuptr  mlimnmndo,  )  Vcrbi  caufa  loaetio-  ftatam  ,  cumtamcnexccptiodcfecrusmandaci 

nc  inrem:qua  fententia  ,  quaexccutioni  man-  pcrpetuo  ob(tat:/.»4  C.6./.coq  jc  pertinet  quod 

daurcsttaasferarariopriorem.  ooofacit.qao-  dicuurt» / it.mdnov.  optr.  nunt.  procutato- 

inious  iute  dominii  tcsa  vi&orc  pcti  ro  lic  ;  8c  remetiam  vetumcavcte  dctato:  mile  eoim  Imf 

fit  eo  modo  cxecutio  aon  coocr»  defeofotem«  inl.t. C.h.t  col.z. fpccialetnilu  calum  elleait:ma- 

fcd  conctaipfum  principalem.  le  ctiam  alijadcalum  quode  mandato  dubita- 

THESIS    VIII.  tar.velilludnoocffutriciens,  referiiOt:reclt(li 

Lit.    A.  meautem  Bmld  m  d./.i.C  h  r.c*/.a.quodibicou- 

An  tlmufuU  dtrttibaitnJe  JVera  hxc  fcntentia  ftabatdc man  iato  faltcmgeoetali. 

eft ,  qaam  hicpropoaitTtcut.  claufulam  iftara  Lit.  F. 

non  vatiatc  naturam  mandati,  oeque  ad  «■flcn-  Curcitta  mandatum  (pcciale  procarator  noa 

tiam  ciui  vllo  modo  pertiaere  :  btemmficor  poflic  pcterc  ptotogjtioncm  quarrx  dilatioms, 

procutaior  dc  cuiusmandato  conftat ,  de  rato  hancrationcm  rcddit  Tr.  quod  non  poflit  pto- 

noncauct.ica  quoquenecdominus  qui  manda-  rogaredctcmporead  tempus.Scd  vidramus.ne 

tumdat  ,  ampliustatumfebabitatum  adlicetc  hatcratio non coocludat ,  auttotum  iftudnrwle 

neceffehabet  :  &  citra  quodcunquc  abfoluitur  hoc  rcfctacar :  fiquidem  io  matcriaiutfldictio- 

mandatum.id  de  etTeotia  mandati  vclnecertita-  nis  ptorogationema  tcmporead  tempus  appcl- 

teerTenoapoteit:  petficitur  au;emmandatum  lamus,  prrqitam  cffiritur  ,  vt  iuIcx ad  tempus 

nudo  conlcnfu  .  dum  quis  altert  negoria fuacu-  datus.pcft  illud  iudicarc  poflit  de  <\anfup.d:f}>  / 


randa  coximitctt:& plutqaam  ridiculut  fuertr; 
fifatlus  maadatum  fededifle  ,  de  non  adiecta 
claufularati  excipiat,&  vetiflime  CLJf.  inl.6c.b. 
rir.notat  vetba  ,  ratumft  hmbtturum  ,  fupcrflua 
eflc,&  fuHicerc  prxccdd.- muod tbid. probmtCmfir. 
Et  ctgo  claufula  ifta  mandattim  nullo  modo 
ampliac  ,  multo  mious  maodatum  fimplex  io 
mandatum  cumlibcra ttansfotmat,  quani  fen> 


Et  de  hor  prorogandi  modoloqmtur  (Jlofrodjf. 
citatmint  32.  d.  off.dtltg.  cuius  lcntentiam  puto 
vctam  ,  fcd  malc  a  Tt-ad  quxftioncm plaoc  di- 
veilatn  ac.ommodatam. 

THESIS  IX. 
Lit-  B. 

tiutpriuttitf)  Noo  fatis  b:ne  inftrumcnturn 
notanj  mret  ptivata  tcfcit  :  quialiccthoc  in- 
centiam  Tr.imputatG/».)& cius  meminit  Cmftr.  fttumcnti  grnus  non  co  modo  quo  actj  mdi- 
iitl  fiproc.6s  h.t.nu.4.)  incmp.  d.rtHf.  dtmib.  qux  ciana,  publica  fint  .  attamen  cum  Notanj  fiiei 
taracnin  alusloquituricrmiois,  vbi  vidclicec  pubMceapptobata  fit,&  Notanj paliim  publ><.x 
poftoegotiagenctalitrrcoromifla,  fubieeta  eft  petiooxappellantur.inftrumenta qu«.<quc  10  ijs 
claufula:&  qujdq..idaliudgcrTcris  ratumhabe-  confecta  ,  publica  potiusceofeodictunt  ,  fib 
tm;&tarncnf£jiG/0.magisprobar,  vtidem  funt  quxctiam  ipfc  Ti.ca  rcferrpar/.t  difr  ,  th  i.lit! 
litcix  dc  rato  8c  maodatam  ptocuratorium,    D.Vidcti  autem  polfit  hxc  eoumcutio  man.  a, 

qaod  tciam  inlttumcnpsmetc  pti>.  .1  l  V.C.h- 
teiis  ,  al:qdandomaadatumptobatipotcft/«v 
l.dj.bt. 

Lit.  C. 

Dtindt  ty  ttftibm. )  Qua  itio  hxc ,  an  muiJa- 


qu  od  quidcm  veriflimumcft. 

Lit.  B.  &  C.  . 
Ad  mua>  mmndmtum  flttimlc.j  Bxcmplum  de 
iuiammto  calumnix  [fl«  quidcm  piobatut.ied 
oon  convcnit  conititutiooi  lujlin  in  l.  i.C  d.iur. 


propttr  rmltl  vt  nocatur  infra  rf/j^.  1  i.i*.4. ///.D  Ec  tumpcttcltes  pleoc  ptobctur  ,  a  Dd.  habctur 

ob  crvatt  ,  harc  utxcipuead  procuratoit  ncgo  difficilis,  prrnorj.tacorum»a/ t.C.h  t.  Etico- 

tio  um  pcmoeie  videtur.iuxta  noiata  infra  teotia  qujdcm  Tteur.  cominunius  ptob.uut 

»7  iM-Sedi  iudlnc  notandum,  quod  piocura.-  tbtd.rt  Bnrt.n.u  HaUccl.i.  SmUc.n.  1 1.  Itfcoi.  l. 

toictiam  grnetalisadnegotia  citia  manditjm  S^b  tbid.tr.fcofHti  Pitiumolimquiprxciicde- 

(pccialeaiagendum.rcmin  iuaicium  dcduccre  fidcrauitinlliumcorapublica  :  incitiusfctiteri- 

&  pixltita  caorione  dctato  nommc  drm  nia-  tiamiaclioat  Cyn.ind l.C.h.i.nu       cam  apctte 

aion^npetcrepotcil^r/jj  §.j  tyl  ^  i  tJbt.  piobat  Cmftr.n.y.hos  fjo4ameoto  ,  quod  ao9 

'  >  htit 
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fitis  ronfularoTreo  (i  citra  ciutioncm  taticmf- 
l.ioeii  piobanonen  adnittetc  cogaiur:cum  do- 
minuspoltea  teucslJ.<o«dicete  & denuoagtrc 
poflit  Commuaiitaroct:  ;enreotiaadmitii  po- 
tcftfublimitaiione  ,  qua:  J acobo  Buttigat.ad- 
(ctibicur.fi  talcsuotteflcs.quib  isnihilomnmo 
obiici  poiTi:,c*tcioquinl';  vellcve  dubium  lit, 
f  autione  ran  dcfc&usill*  lupplcodai  eru- 
Lir  D. 

CumiuuinftrumtntAhiibit)  Prxfumptioncrn 
iftjm  occhocquiJcroopcra.i.vt  ad  cautionim 
ratiaduutratur  ptocumot.cxillimaie videott<r 
Smlurt.md.l.i  C.h  tn  <j./>#W.  BtcoJ.  vlt.  tc  clt 
ftoeilta  prxlumpuo  pauiorcivtutioiaconltiiu- 
tiunccrocuracotis.  Commuotnrrameti  opimo 
i o  cotur.u ium  c ft.cc (tc  Itfon.tn 4,1.  umf.  v b  mul- 
tosallcpar.l  lcoqic  malcDd plcloUiuc  d.rlen- 
jr-re  auTi.maiccosicaallcgai ,  quati ua  plcnain 
manJati  piobarioiwttl  cxipanc ,  vc  oeccaiiiiooe 
admittjnt :  fiquidc-m  illuo  iplam  quou  T:  lub- 
i;cu,coromuciflimc  Dd.U3dunr,vin<tJUim  aj 
th.7  lit  tf.qiodvbi  mandaiuro  plcnc  pio.»Jtu 
oon  cft.cu  caunonr  rati  procurator  adrautatur. 

tVjitcAutio i»  Cam«»«.jldcmiurcciTili.Quod 
Jcfiwcfubiicu.iotiUip.vbiuullaplaiiedc  man- 
datota&acu.Cxtctr^aiQ  nihilinhi»  procura- 
toribos  cflet  fpecialc  pct  (up  ootata. 

ExjcU  irmpertiJtuiuihitait.  )  Obfcnrius hoc 
^roponitui  .aii.b  »':c  :  quta  <um  in  pixccd  i.a- 
£atui  de  ptobatioite  mjcdari  qu<>  »<4«a  quar  iam 
a^untut,  ft.lt iafttttltUtV  a^cndaiuof.  «iraniep, 
vteia!lcgacoappa:i  !Bi!<  o.vcl  potitHqnof  ipl« 
^llce^t  ,  JS/.rn/  t.C  JnxfMlf-mpr.Ujh».  mi.i. C. 
^m'ndm,tti.coium.  j.  quod  bic  ptcpoimur,  ad 
prxlbmptiooem  &  ptob«CtO»CfB  mandari  ia 
Yixtcruuropcitinct:  &hocquxri  iRulli£itur, 
an  ft  pouquamqi.ui!i«"i.o  nomirc  ahqmd  gcf- 
Jettt,,muWu<v»  tcmputiselapfum  (it  ,  idco  mao- 
.datumfcjbuifledcbcit ,  prxfumi  quod  lancoe- 
giaHtiGT  eft.quiatempus  ex  fe  nullamvim  ha- 
fceMuducendxojl.juioois  vcl  «.alenftisidque 
tamapertumclt  ,  v  t  »ix  roihi  patiai  pcrtua Jrri 
«ODtiarium^quodTiciK  att)  con  munwis  efle 
teccptunvcum  ttiam  nulloadduclo  difl.  lalc.o. 
.illud  ftmpliciteruadar  ei  Bi.  Altx*n  &&*l,c.\- 
dcmquei^*f<«,cutiQiuiiaGtaTrcut.vtrote, 
av.od  hiclubillaipfalimitationcquam  tcfcii  & 
■icq.  Trcut.  rpaodatumittduci  tradat.fl  fncntia 
vc>  <r»Jticmia  domim  uvei  venctit  Ncqucobfl.it 
iJifiliwr  lo.C  dptuthtrtl  *n*  Ufonfol*ind.l.\.C. 


frivolii  refponfipi-ibus  ,  qn^bu1:  Glolf  in  't31 10* 
r^B*L{.d.pTt.(Ti;t  mt,n'v.i  f.^  trinc.«  \.o  num.i  9. 
vtuncnr.d  cam,loi)guit>  ccmpus,  cuiu,  mdicl.  I. 
io.fic  meono ,  noahocopcran  vtiuflumpjcnt 
tntctvemflcccnfctMr.fcd  hoc,  vtfilio.qui  hxrc» 
duatcm  ,  vcl  p<uius  res  iptas  t  ona  fiJc  &  tulto 
titulo  lorgo  teiv  potc  pnrtcdit  ,  coimnodura 
Sc  domuiium  cotum  acquna-ut  :  quanavis 
ctiim  (cicottam  pattis  tb>  .  ;  .icilnlc  dtcl 
p-  fli  . 

Scquitur  ipud  Tr.qi  od  f.  ntcoiia  cootta  ul- 
fum  pioctirjcorcm  iata  ,  tclpcctu  domioi  tan- 
tum  ,  aouctum  ipfius  prcj^uratotis  nulla  lic 
Quod  ptopric  loqucndo  vcrum  noo  cft  ,  liq  11- 
dcm,vt  ipfc  trad:t  th.  +.l,t.  C  tc  pcobat /.a  4.C.A. 
r  iu Jicium  iplo turccll ouUuni.I a  eoq.ie  fui  vi- 
decur  oblitu»  Tr.  dum  pro  fua  o:»  ntonc  hic  ad- 
duc;t  Li.C .*u,i>tf  rti  tx  •  noa  mee.  quam  tamcu  d. 
r/7.4-cxolu j vic  Jc  dcicnlorc.  Flaoc  vbi  cautio 
rati  io(cive.::t.;».'r  obl.q'tum  iuJicium  ctfe^um 
habcrc  vidc.tii ,q<io  j  pcr  tJTi  cfricitur,  vt:cus 
quaotum  itcium  .od  vcntus  Jommo  pratflar  ,  a 
procutatotefilfo  eiujquc  fi Jftufloribus  cor.Ic- 
quacur.  /.  j.f  vltim.  rttn  r*t,  hab.  Rcv.cia  autcm 
iudicium  aullum  rfl  Sc  mancc  ,  (i  quidcm  nul- 
lam m Je m<War  icl.oDcm  naLi  vcl  cx  cptto- 
nem  cunfla:  iiicoquc  u«c  vciu'»  cft  ,  qu<-i 
Ticut.au  fctucnfi  mauJari  cxccuttooi  coatra 
fall  :m  p:ocutatoicm  :  cumnonnifiexftipula- 
tiorre  taci  convcoiii  poflit  Scd  ktumhicde 
piocutacutcavitoits  tiaClcc,  &  dc  cautiooe  raci, 
incpic  hoc  de  exccutiooc  (cniettiar  adfcnut, 
qua:  noi»  pcuctl  (itr:  nili  cootta  piocuiatotcm 
tei.vd poiiusdefc-nlerem  :  in  qno  nulla  ratio 
dulmandi  ,  <]uo  i  hic  praefli t a  cjucioae  dc  iudi  - 
cato  lotvcnio  :uivjcium  omninoiTubfiflu.ncque 
qui  iub  taii  eauiio.ic  jure  petmutcntc  etiam  v*i 
ouu.wt "  nortcUcconltat.iatctvcnu.vlJomoJo 
ptocutaici  kallufdici  potclt  iil  j  quoquc  iciuna, 
tatt* cil. qood  piocutaiot  aliasalltgaretpropf  i 
turpitudmc:  quoniatn  .ict  us  iplo  iutc  nuliu<c  pec 
haoc  coalidciationcm  valtdau  oon  putcft  ,  Sc 
domiou  itctuni  agemc  (atis  dc  fallicaic  procu- 
l3tortc  apparet  :  vi.i no,  j'uf.th.4.  lit.C.Sc  adde, 
qumj  Mtr.ochiu»  pojl  mulloi  i.  frt.fumpt.  }j.  n.  7- 
tia  J-t  ptxfumi  maodatum  ,  li  domiuus  iciat  £c 
patutui:  cx  quo  eriiciccur.piocuratotc  hoccatux 
tjlfum  nou  cfle,&  porco,  domioo itcium  agcrc 
volcnti.ob flattuum  enccprionem ru ludtcatac. 
«t^ux  .llcttio  m»hi  fulpctta  cil.quis  iura  rcci  1- 
luuc  macdauim  .>  ciuuj  Uuc  caluaoduci  uoa 
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Jrbcr  ei  nuda  paricnria.cum  dominus  idco  crc- 
dipoflit  taruificquod  fciret  a  fJfo procuiatore 
mhii  fibt  poilc  prxmdicari:  q  ix  olun  ratio  &  o- 
pioio  fuu  Cki.'  <*>  Sufar.  quatn  vidctur  piobatc 
Stiiie.inU^.C.h.t  n.S. 

T  H  E  S  1  S  X- 
Lit.  A. 

T«m diu durmt  yuxmJiu  wlwnrau)  PjuIo  gene- 
nltasbot  atBcmacui  >  tum  quuiuecoucciiaca 
libcta  te/o.atio  nooeit  ,  tum  qttu  niltreiatc* 

g:a  (iat.attio  :  .n  laci  ptocuraton  .1itur. 

Sitmmtn  turammtum.  )  Aur  con'i  -ictatur  iu- 
raraptomirtio tacta ptocuiatoti,  atu  id vctlatio. 
I  localu  f  ,lla  Irxe  lcnrcntu  cft ,  cum  uilnl  po.Iit 
liucrcllc  procuraroris  ,  quu  eium  L  tngcreodo 
6.  i  }c<\m  argurn.l.tf.h.i.  Scd  Si  hoc  cafu,  vb» 
hsiioadum  couteftatacft  (cquor  .  o  ius  .  nteo- 
iuincomiii  ii.r  i  ,  tk  q u tctt.-.t  ir.  BftrtHtdtc. 
Z07.  tcI  o>tia UoC  ctt  cootri  njsotam  conna- 
ctus  huius  .  v:  donvous  pvacila  occcilicatc a- 


pcrioribusiudiciis  obtinete  folrnr.  I-  Vt  certi 
crHinauiquc finrprocurarorcs.  II.  Vtpainbus 
oouuili  pcr  procurarorcsa^erc  fas  fit.  F  :  coim 
ita,  vt orHcium ilt ad  oonamplius  priuatumfic 
fcd pubhcum.Acccdufichoc  >  quodruniinfin- 
g uliscct muus  Gogula  pioponrn.ii,  Arsquxdam 
fiodic  fit  &  (cieocia  :  qoam  pitnatti  non  railcnr, 
proitiraroresaaccin  proatCBtUX.boc  iplo  viceiu 
teprxfcotant  aduotacoiurn  q  ios  iati 
poffc  ttaditu:  diffrprsced.  ih  1.  iit.  G.  &  ipfc  h:c 
Trctr  rio.uurm.s  &  aduocati  otliuum  paiuiri 
h  jdic  dirt.ireafiirn  c. 

Conifouci liam  quar  moveror  ln  D.  an  man- 
dacum  conK-tn  poliit  poltmnriem  ad  cxplica- 
tioucm l.firt.dtfolution  .muimtu  *dd-J>i7_  thrf  9. 
Lir.  h. 

Kifi tgnsrttntt  mtinJAtano  >  Parum  fubt  il's  hxc 
excepcioeli.cum  hocquoq;  raftttpfo  tuu  mao- 
datum  foluattir ,  &  xquitJtu  fakcm  mtuiiu  ob» 
lultam  ignota&tiam  mauditatio  ,  nonainc  co. 8 


tttingacui  :vt:l  quia  oullum  ecram  iiiccrertc  par»  *  qux  gcliic  \  til  sacttu  .icrur. 


a  i  vctta  p:xtc.icfe  poccft-lMa  ie  icvocando  pro- 
curatoicm  uomious  crir  pci.oius  ,  liidfacut 
Cura  iialtam  cauiani,  vc  cradhr  Bnr  d.Ue, 
Lit.  C. 

\n  tmeconjh.utu  tuJieitt.)  TuiHtio  h.t  c  quo- 
adpjitcs  rci  ,  a  iuic  comrtium  uon  ditcrcpit; 
C)uoa<J  «cfto.  cni  vcia  oon  vidctm :  c  1  m  Dtll  I  a- 
terelic  potlicrci,quoinnius,l:<ct  fatisdat.  C oc  dc 
rat»  ?t  attita,in  Ic  luiciput  mdiciiim  :  li <■  cr  nc- 
celium  noa  fit.Tt  aiftor  pu»  ptoCtttatOCC  fuo  cxt~ 
llooc  m  dc  tato  cxponat. 

V t  na-jt  & t' tgxnter probat  R«neheg*ll )  Etcrgo' 
exiftimat  Tieutlei.  quod  CSODCratia  ptocuia- 
lons  confcnlu  domioi  tblo  &:  iaiX)  lite  cooccfta- 
ticx  citca  caula;  cogmtiooi  rn  ti.mto  quoque 
adui  tfatio  iicri  pollit :  ita  roimcafomfuimao- 
duo,  eileexeo  t.quet,  q  lod  u  litcm  noocontc- 
liataui  vel  cauu  cogn:t-  i  1  factum  propoaas, 
mio^mv  noaailta  futuia  cit .  dcruo.  Vctniii  »0- 
■ahxcallcitiocoofutatur  Lpcr/^j  infwin.ht. 
101  dicnur  fi  donucus  piocut  noicm  ouuare 
?et  t.St  ciusrci  mftas  cauias  ptaYtfOdkl  ,  quas 
aduciUriusfal  ascire duac.ipud  pixtoicm  hoc 
fflccxcip:^u.:um  lt,^fr..M>C  h.t-  q^uaojgaut 
ooitiioa  facultas^oft  litcm  cootcftanru  tudicii 
»r<n.  urarorc  iul:  r:j:iii'.:etidi. 

lBwim*iutitidtMtM.  )  \\n>o  invitis  rmpo- 
ftcdt  on  is  piocutarot:!  qu^m  iur  S  ix.  ctopita 
fecicnon  diUtcpabit a  utioo.'  »mis utfflu  ptx 
fo,  :  u.t.  > iuobu>,qux  lUozibuihoaJcwilsin m- 


Li  r.  F. 

Stnttntinigitur  tnrumfirripttt(l.  )  Imoferri 
debcc.cx  ha<  ipU  iarionc.  qu«ui  JtOCOtatordo» 
miuuslir.sctr  kilqucbaTcpotcfciS  huiQ.d  :m- 
n '  1 .  vt  fcatcnttaioitorniBium  fcrttOoBpoifit» 
q  tod  notit  (  afir.inl.il. C  b.t.  &  li  feraiur  nuU 
lltei  id  fut5«//c-i^ia'.caniqnc  veritatcm  clle  i 
ttu.Bl.  ti  vr ro  arbitrio  iudu  is  hoc  pcrmirtcre» 
▼  c  vcl  lodominium.vcl  Id  procuratorcm  fcnrc- 
tiam  fci.it, fncrit  inlaocilr  fjcu  quodiu  ramofij 
iudici.sc«u:clx  loro  triditut.vr  uuislifigetpiC 
piocuiarotcm i.  1.  dthutjutn  t.inf^m.  qujc 
cautcla  n-illa  ellet  fi  io  domioum  KOteotiaofli 
fcrte  licct^  t;taciunr qux  I  .ptzdtfp.+  th.*.  Itt.C. 
not.ua  (uot.dun.rnum  Cltl)  1  qtioque  ut  y  llcr 
qnod  comrrumrer  tradunt  DJ  in  d  l.ii-C  k  t. 
Vb-i  tamenadienHum  quo  S\  tfin  conititu:r  iiv 
S  i.vtrf  mtt»  tnjuptr  U.jat^Jjt  vrrcus  cacteat  fe 
tcmpoic  iVntcorix  fctdodx  m  i.idicium  vcntu- 
iamcil.;cuitis  quidcm  rei  nj  elfitatem  oulloa- 
bofioc  vidctn»  teo  impofaztre  tuftitf.  quam  ve 
uiipIu.Tip-.uiui ,  qu>  ctifiin  t  ficcVtipio  jfTiionc 
tuflicjti  '.coctur^uainiopiocutacoicm  fcut>.a- 
tia  fciarur. 

Jn  Qnmtr*  t.rnttn  vitbtur  t*r.  jl  morobarc  alc 
vidcruiTi.quoii  li»;du  I»  cr  prcvOratOfcS  tlf<  rrt 
comclta-i  (io-,mo:cuo  tao-cpr-r.i  ipal-  biudc» 
ati  rclumcndam  tuiljin  cica.ii  Ud-nt-  Vtum  vi- 
octur  hoc  ratn  n :  1  1  itficfi  uco  inconvcnico» 
CCI  >  q^uod  ^ue.utjtorcs  hodici oj  uou  r.ilm, 
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,7<  DISPUTATIO  IX. 

vctiinftant!xdom:niefn"cia5tut,fedrti.im  poft  vaieac,  non  vidctur*fuffi  iens  dirTc'en»ix  ra- 
litiscouitttacio.iem  nudi  mioiftii  &  v  icjtij  ma-  no  «nccr  ncgligenciani  $c  (oaMmicum  dni 
ncot.quippc  quodin  pnoupalcs.-pfos,  oonau-  polTe  ncque  enim  alia  dc  caula  ilia  ooccc  , 
ccm  in  procuutoics icocentia  fcrrt  folcc. 

THESIS  XI. 


.  Lit.  A. 
ABitntiuduntintn  ttmtnr.)  ErTcctu  infpc-to 
hoc  verurncft.quiaaritioiudicati  in  cumdtnc 
gacui  /.4.  infrtn.  d.rttudtc.  cocjuc  telpedtu  dici. 
tm  tnl-  Ptutttinm  ii.h.t  procuiatotem  noncoo- 
ucnui:fcd  ez  hoc  ipio  probacur  ,  eum  ipfo  lure 


nifi  quod  ptocurator  domious  lilll  eft  t 
quxipfatacit  ,  vtcootumacia  qdoque  ooce- 
icdcbeat.-quio  ti  (acioocm  iutiscoolulimus.vbi 
ptocuracor  licem  cooceftando  io  fe  ruJicium 
tranftulir,  qooad  decurfum  tudicii  8c  pioceflus 
pcrlooa  domini  in  coofideiationcm  arophus 
non  vcnit:fcd  omnia  pe:iadc  cr  jcTantuc ,  acquc 
fi negocium ad ipfum  proeutacorcm  perrinerer. 


tcncti.qui  lco  fuseftilliusphrafir.^fMri^r*.    Et  P«obatut  hoc  cexcu  nooobfcotO  inl  10.h  r. 


Mtmrg.l  9  tnfrtn  d.iurtiur.Sc  fi  quidcm  piocura 
tcr  iplcdaninatur  d  l  61.  vc  paulo  aoce  proba- 
li;m,'pt«  quoqne  iute,eum  iudicati  ccneri  con- 
fcquens  cft:oec  malc nocacC Ajirtn.tnd.i6i  quod 
aiTio  quidcm  ditecla  to  prOcuracoccm,  lcd  vtt- 
Jjs  m  doiiiiniim  drtur. 

Vbtvtrbtttl*  )Rc&ahxcexplicatiocft,  quia 
tum  tnf.l  Gi.agatot  de  defcofcie ,  priccpium  L. 
dc  coqui  taoquam  procurator  vltro  incctucoir» 
accpi  oporcct.inqucmne  dccipiarutacTor.mc- 


vbictiamfi  ftaudc  vcl dolo  quida  procuracore 
commilTum  iic,  lcncencia  valet  :  exquoootat 
laftnibid-  ttlum-  j.  &  cocidcm  vcrbisex  eoSi- 
fA--4iM.qiiodticer  maodato  quantumuis  gc- 
oeralmoo  contiocacur  dolus  ,  dolum  camco 
coromiiTum  a  ptccurarorc  ooccrc  domtoo.-licec 
reuera.vc  iam  dicTam  damouin  domioi  hicoon 
fpccTtccur  ,  fcdquod  ptocurator  dominus  litis 
eft  ,  cum  quoqui  maodatum  domioi  fcquutus 
litem  coniaxit  decipi  ooo  debcr,  multo  minus 


ritodaturaa.01a_.catu  DoSortt  ibui.  iart  Ca.    «oc  prxrcxcu  iudicium  cludi  &  coouelli: 

quioaliasooo  ooccrct  oegltgencia  ,  quod  occ 
hxcmandacoconcioeatur.  Er  hanc feotenciam 
probat Saltttt.in  l.t.C.h  t-  r.um  *.  vbi  prxci- 
puum  argumcntum  Ijjrc- a  fructuatio  deiun.p- 
tumdiflbluit  :  quod  lcil.  illc  noo  idco  quod 
m.>ndarurr  habeac  .  fcd  cetto  quodam  refpecT» 


JI'tn.Si  ilij  paulo  binc  abeuor.ezpficaotesillum 
Iolh  11  dcptocuratore,qui  mandatumfchabctc 
mcDCicbatut. 

Lit.  B. 

Xtnnificaufarpgntta.  )Vct»  eft  rarioal'egara 
a  Ticuc  :  quia  jflon  poit  prxftiram  fatisdatio 


ocm  dciudicacoioiucndoiotcrcft,  vccumipfo    &  fccundoro  quid  propriecani  j  tocuracor  dica- 

tur.Neque obitat /.i.j  %fifu*  ttudutnti  :  quia 
eft  de  mcre  pcrfooali  &  Ipcciali  cootumacix 


deTcnforepotius  ,  quam  com  domioocxpena 
tuc  Glo.rjrnlti  locum  iftum  inl.  64-h  nt.  dc  pro- 
cutanooc  accepitTc  vidcotut.  Rcclios Bnrt.  ry 
Cnfirtn.tbid  de  defeofore  accipiuoc  ,  fed  io  boc 
erranr  ,  quod  cognicioocm  caufxvcrci  pucaoc 
ioiet  domioum  k.  dcfcoforem,  cum  pocius  vcr- 
CaCOI  inter  domiuum  Sc  aiftorcm,  coi  latisdano- 
nc  ptxftitaiusquxfitumcft. 

THESIS  XII. 


geocte.qux  oou  iripicitipfum  ptocelTom  ,  fcd 
qoa  prxtunsautotitas  contcmpta  viodicacur.fc 
quidcm  fingulari  eaque  pccuali  adiooe  in- 
troducta  ,  quam coocra dommum  dati  plaoe 
foetic  ioiquum.  Et  hacTeous  hic  ceotuma- 
ciamnocerc  dicimus  .  vtfcolcntiam  d«-finici- 
uam,perindeacfiipfcdomious  coocumax  fuif- 
fer.iurc  fubfiftcocem  iudez  prouunciate  poflitx 
Trcs  qaxftioncs  kac  tbefi  contieentat.  I  An  qux  &  Cafirtn.  fententia  eit  iml.  i.§. »  ftauu  tm. 
negligeotia  procuiatonsnoceatdomioo.  II. Ao  Vir.caque  ipfadiftincTio  cft.quam  refcrt.  Cyn.ita 
eontumacia  eius  ooccat  domioo.  IIL  Qui-  /.j.  C.fc-r.quodcontumariaprccuratorisooceac 
bus  cafibus  facTum  procutarons  domioo  ao-  qnod  procctTum.vticorcotia  valcat.ooo  quoad 
ccat.ao  tcftitutio  huic  dtbeatcooccdi.  ExhJs  pocoaoi  domioo  infligcndam.  Sed&cquoada» 
ptiorcxcra  concto.ietfiaincft  ficut  &  illud  coo-  Iros.crTccluscontumaciam  donfino  ooccrc  oc- 
ncxum,oomine  cius  quod  procuiator  peccauir,  gabimus,vc!uci ,  quod  coocumax  non  appellat. 
acliooc  mandati  cum  cooucnin.  Pcftcriorcs  vt»w  Saltt  ind.i  }.C.  A.r.»a/quod  pceoafit  qux- 
duxcootrouerfxluoc.  .Tr.  aliud  iu  oegl  gcotia  dam  exiraproccflutn.-  vcl  quod  tmcntialata  Sc 
ahud  io  contumacia  ius  iiacuit.  Atquin  qnod  ad  initancia  fioitaiuse.  dominium  illud  procoia- 
>iupc  ciTcclamvciudiciurn  icncat;6t  kntcutia  toiiiBQin  videt«r,#.  uin  donifianpfciuit  f  ,o 
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profrcjni  c;u'im  pot<  ft ;'  5  C  JtMfftilAt.  Ez  his 
ctiamiiludcfruicur  >  vt  in  cafu  luts  non  coott 
ftatc,  coatumacia  procuratoiis  cooftituri  dorni- 
no  ooccre  non  dcbcat :  vclati  fi  agatur  de  mit- 
tendocreditoresez  fccundodecretoquamqui- 
dem  miflionemnoadecernetptattor,  (domtno 
puusnoncitatc  Ttmaztme  ille qutadomino 
ad  defcndeodumaccepitmaadatum.cootuma- 
'  citf  rdefcodere  recufer.  cjaod  tradit  C*firtn.in  /. 
I  .§ .  l  fi  quit  iut  dicfrc. 

Tcitu  quxftiocft  de  refticutione  domini:  v- 
bi  ilud  1  quidum,  fiq  aidcm  domtrm  pcr  acflto- 
ncm  maudati  fatciti  damnura  poflii  ,  non  eflc 
reiutrcndum  adrcmcdmm  eztMow^oarium, 
Cxtcrum  G  procurator  oon  fic  folucudo.fuccur- 
tendumdomioocfTe  cootta  reurn  abfolutum, 
cominuoiflima  omoium  fcntentia  cft  :  fucuiri 
autem  dupliciter  portft.ez capite, dc rcftic. ma- 
iorum.cz  c\ta[u\igcactih,SiqunmihikflAcnH- 
/« &c.  vcl  ez  capite  doli.fi  hic  a  patte  procutato- 
tis  inrcr«icocrit,etiamfi  com  noo  patticipauctit 
reus  ,  vt  vid.fi iteromagentt  domino  czceprio 
iudtcatiopponatatiiepli(.eturde  dolo.qtixpoft 
Glo.aoa  obfcura  vidcturfcotentia  Cyn.  hr.Bl. 
S*'ic.ml.\o.C.ht  Vcrummouet  quodnonvi- 
dctur  rcplicari  poflc  de dolo  tcv.u.c?  in dJ.io.C. 
A///.iodiftin£tc  negatut  reftttutioncm  dari  ad- 
ueifustemiudicatam  .  neque  intctcflc  videtur, 
fiuc  id  fiat  dircctoao  per  modum  rcplicaiioois} 
ncquemiausdirficulterlocusille  adcafum  quo 
procuratot  ooo  eft/olaendo  reftriogi  ooo  po 
tcft  vtforwflisinpunltoiurisdefcndipoflitfen- 
tcutia  ocgatiua.reftitutiooemdaodam  noncfle; 
«taetproeanon  valde  vrgcattatio.cuiusTi.mer 
oninit  in  cafu  commtflx  nrgltgcmix  :  quod  im- 
pHtari  poflitdommo,  qui  ooo  elcgerir  procura- 
totetnidoBcum,  quiafic  io  atflimaodis  faculta- 
tibusalteriusfactlcquisfalli ,  &  qmhodie  ido- 
ncus  c  ft, ftcukatibus  labi  &  fatis  idoocorum  co- 
pia  altquandodcficerepoteft.  Rcclius  adfcrtur 
/.t).J.x;//  C./iW.vbiquod  (peciaJirer  rainorib* 
cx  caufa  ocgligeatiar  cutatotuiu  vel  procurato- 
xum  m  fubudiuma$iodarut  ,aliad  obtincrcio 
cnaiortbas  a  contrario  fenlo  coacludi  poteft: 
ncc  quad  ibi  dcfidix  tantum  mentibfit,  obtd  in 
caf  i  ftaadisaur  doli  admiflialiud  Imp.  refpoo- 
f  ;um  fuiffe  crc.lcodum  cft.Neque  obftabit  ifti 
fcnrcntic/,?.$  t  d  toftr  «uemfacl  t5*cquia  cafus 
orrninocft  diflimilis  quod  oibil  imputari  pof- 
fitacton  ,  quiadvciianjdolo  actioncm  amifir, 
quxadeu  citraiaiutucuiufquam  &  iuftam  in- 
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ifignationem  ibi  rtftituitur,nou  auteaircfttttt* 
tio  cootra icotcottam  datur. 

THESIS  XIII. 
'  Lit.  A. 

Inttriumextrnordintm.)  Qaxfttohxcde  Sa- 
lario  ptocuratotis.an  &  qua  actiooeilludptte* 
re  pollit,Iiquida  oon  eft  ,  dc  qua  pieniusagitur 
in/r.i/^.a7./t>.i.Altqu!d  hicattiogemus.AttTr. 
pcti  lotcrdumfalanum  czt:aordiaem,coquefe 
tcfcite  Lty.C.  t4»nd*tt  to  quadicitur  falarium 
inccrcx  potlicitarionis  pcti  noo  poflc ;  &  confc- 
qucntcr  czifiimat  Trc  .t.tcztumillam  rcftrin- 
geudumad  acliooem  mandati ,  quam  o'im  fcn- 
tcc\t\xm\  acobideAren.  ftquitur  Sa/ic.  d-  /.t.,C- 
Mnnd.num-i.Sith  iiid.num.e-  Scd  prxrerquam, 
quod  ita  tocpte  captatis  confultotis  veibisre- 
fyondiffcotlmpp.refui.irur  illaopioto  rcztucz- 
prefs  inl.ijuiptcunum  f  fennlt.mnndati.  Brg* 
diccndum  clt  ftmplunct  inecrtura  falarium.ve- 
lutijfi  quisdicar  ,  fattfttinm  ttbtdtfnUrit,  peti 
ooDpofle  :  quod  limitant  Dd.nifi  cooftetieum 
opcram  gt atts  ptxftitut om  non  futflc ,  ezemplo 

Ad  VOCatOtUITl  m  l  |  .J.J  o.d  tx:r  tord  | ffllf.  quod, 

in  hodteroisprocuratottbus  ,  quos  advocato- 
rumioftareflefupradiximus,  Kquihoc  tanqui 
offictum  ezerccnt ,  ratioocra  habet :  viz  ad  ra- 
tionem  jutisnoftn  ,  fiqius  tanquam  mandata- 
lius  opetam  prxftct:ntfi  olim  quoq;  aliquos  qui 
otdinaiio  hancoperam  in  foro  patttbus  prxfta- 
reot  ,  fuiflc  extftimet.  Porro  vbi  certom  quii 
promiflum  cft ,  modo  ooo  fit  pet fona  qux  ope- 
taslocatc  ,  nccfadumqnod  locari  folitum  fit» 
(  quodbicres  ttanfirct  fn  locatiooem  )  ptovc 
ftipulatiooe  aut  paclo  vcl  in  contineoti  vel  ex 
iotctvalloadicclolalarium  promiflam  cft  ,  ir* 
vcl  condiilioncm  cctti  cz  Itipubtts,  vcl  prxfcr. 
rctbis*&iQc.c Dd.pofiGlo.ini  t.C.hj.Br  Bl.Csflr. 
cooceduot:  vcl  aclioucm  maodati  paclo  iofor- 
mataffl  :  cumaliisquoquccafibuslicet  altcrata 
aliquantum  petpaclum  oatora  coctraclus.aAio 
tamcncz  co  compctar  /  xi.dtfofiti:  oificjuisptt- 
tavctit  vtilcra  hoc  calu  ocn  dticdtim  cfle  man- 
datiaclioocm/if|.  1.6.  %.vlt.  Msnd.  vbitamca 
qaoddcotiliatftione  daoda  dtcitur  ,  itaetiara 
ezpltcarepoflis  ,  vt  non  pro  mcrcede.fed  fupec 
principali  actio  ttilis  mandati  detur.  hac  dubi- 
tandiratioocquod  propter  conventioDC  fupec 
mercede  vidrbatar  induifleoatttram  |ocatioais 
mri.x.^  vit  hinnd  quo  etiaro  pertinct/  e.infr.b. 
t.b  honoriatetveocrit,cflc  maodati  adiooem: 
tjuodhonoianumdivetfumfita  aeiccdc.  Sed 
Z  intxa- 
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ia  traiiciooibut  D&  boe  fctopalum  mover,  taodem  quodhoc  ofieian  adratiooem  iorra 

quod  parces  diftiocxionom  20  ipT*  ttadiratum  ooftri  Tile  cft,  flc  ia  quo  folaopera,  ooa  logeoti 

uaexbauriaacomoiam«mbra,Maullus  faper-  etuditioauc  prudeouaaliquadcfiderantur.  Pla» 

fitlocuscogotcioaiciiraordioati*,  cotusca*  aeioProcaracocibut  ijt,  qui  ,  vtfupradictum» 

meodifeaumeetio/lt.C.tfatia?  vbieaoppooi-  hodtetoit  motrbusiuiupetiortbas  iadtciit  ad- 

raradioaimandaci.^>Mi/.7.0.  fd.  itaquidcm  vocatorom  inftai 

promilTum  ccrrum  falarium  appaicat.Et  laac  cu  poflic  effe  locot . 
rtominetalartj  06  qaidvisarcqttaotumcfiqipe- 


tereautftipularilicuiiTecooftcr,  cttam  vbi  pa- 
ctam  velftipulacio  tarctveoerac  •  eztraordtna- 
riavcogoirioni  locamcflepocuiflefactle  crcdt- 
dcrir».Vcram  de  his.bocqmdcmlocofacis. 

Pt  ntn  cenjhtut*  ttimm  txtra  trduttm,  )  H  o  c  1  o 
procuracotibus  ad  rattoacm  turit  ooftti  dubifi 
rfle  iam  dtximus.  Cauerom  dtccrc  debebac, 
quodde  oon  coaftituto  OM  mifi  extca  ordincm 
iutdiceretoufiquidem  iaitio  tbefeot  etiam  ia 
cafa  conftitati  .aianjezuaordioaiixcogattioni 
icccrac  iocom. 

Lit.    D  ' 
AtTcrirbic  Tr.qood  acquifiraezprocarario- 
•aefmcpecoiijqoafi  Caftr.  ftacim  illam  fcotco- 


DE 


DisrtTATio  X. 
NEGOTIIS  GESTIS. 

Chmstophoico  tudovico  a  Bccccn- 
dorft. 

THBSIS  I. 
Lit.  A. 

I tTmmmfi ttmtrm&m . )  Gcnashocficrar 
bt  fcquencia.aoguftiotcm  raciuat de- 
fioirioaemffi.qusro.i.c^/rccutacca- 
tor.coofctaotor. qoar ftil :  oKendurx 


tiam  iimitant  doptiri  (ubic&a  diftioCliooc,  actioacm  negotioru  geftotum.lcmpctex  quati 

tumiotetjusvetut&  noTum.tom  ioccr  coadt-  coauactu  ioa  oaf<i:ideoq»caucto  bicpramic- 

ttonrm  perfoaatom ,  an  fmc  tiIcs  aohnniftio-  rcndaerac»qoodharc  acttoalia  fit,  tc  icatoquar» 

lct.Vetuatftrimqucdubiam  facit ,  quod  noai  ordioaria,dequaf»£.t.f»/r'  4$  »mi-g  fu* <f mmfi  m 

exqoatiratepcifoDX  ,  ledextitulo  &  caufa ac-  ttmtr&mLf  tnfrtn.d.tbUr.ty »<•?.< \  , jn jUluvb- 

quucndi  dchocvidetur  ftatocodore  ,  qooda-  ttdiaria,vatiisnegocusaccommodata  :quod  cat 

liasettam  qjod  latsrttna  Ttlet  petfoox  acqoi-  ftqqmagitapparebit.  QaoDiatnaarcmoicpt»- 

ttticrunt,Caltrrottt  prculij  noa  eflet dtceedum:  mom  qoafi  cootractus  fic  mtoticobitct  aocatc 

nequchacioiequtcqoam  jore  novo  matatarr»  libct.  hot  cootractus  a  veiiafctc  vt  paAata- 

apparer.  Ec  fane  quom  nut  ifta  fub  quafiCa-  ctraab  ezprelTis.id  cft.  qualitate  conveotionr* 

ftrcnfep.  culi.  m  rffeteodaeziftimem.movcoc.  difFctrc  ,  quodpluttbos  tiaditot  iafta  dtfr.i  x. 


I.Qumt»»/.4.C^.  mdvttmt.dtvtr^  .iudti.  adTO 
«atotam  tanrum  falaria  icferuDtarad  peculiam 
quafi  Caftrcalr;qaiDM^v/r.C.d<ijMj^r<^.adiav- 
Uru  publnaboc  rellnngi  videtui.-qux  fcorco)- 
tiafuu  Spi:n  Mt  iclacaaBaido  1*  t.6  mtr  C.dbta. 
mmmttb  mmm.\t.  &  faaecumqoaft  Caftteofcpc 


Deiade  daccodi caniaice hoeconuactusappct- m 
laii.cxceioquin  lCci  ica  loqni  aasaoc.vt  obl  g.*- 
tioocm  .  000  cz  quafi  cootractu  ,  fcdqaahcat 
coctractu  vci  dclidodetcendctc  dicaox. 
Lit.  C. 

ttimm  htrtittmtu  ttutmtit.  )  Re  rera  aaifa  m  c 


rnliom  ijldem  fere  qoibut  Caftienfcptivilcgiis  pagoamcei/  ^i.iju  tyii%  $  ftm.tl  fit*  Itrmtm* 

gaodear.eaciuatexiumteoicicooafuoteztcai-  ni  quecaim  dabium  «ft  ,  qma  etiam  iaipecte 

dettda>Hiac  coaicqacntcr.  II.  QataquafiCa-  41  |.haiedipoftadeunti  aczioqujcratot.quod 

fttcafe  pecaiiomdicitaiicfpcdocaiokiammi-  (ciUqaaodocuAqachatrcdtrMead»ra»tcmp«iail- 

htiartogatacpTocoTatorautemaequemiliraic»  lud  cum  lenr.porcmottis  tcftatotia  coatioaat- 

BcqueetosfundioquatmerepiiTaraeic.  mtli-  tut  ,  ficuc  ic  quod  paffim hxtcduas Ndicitaar 

bm  dicimeictur.  UI.  Quodalias  ctiammetce-  rcpra-tcatatepcitbnamatcfunAi.aonpfOptcTca». 

desptocurationis  cuimv*t  ad  oegoua  ,  imoia-  ocgatot  hxreditascilc  taccos,  dr  qtioadco  cafat 

ttirotixeriamfurVtiooit.quaG  C^ftrrofipccu-  piarcoiqocq;cdiccDdu«.ccnfuit«ti  j.f  j.  quod 

Itoacfcrtfrnpofluot.cooii..  exprciiem  rcxtio  ptxtenim  aocc  dcctatatam  abhcrclc  voiua- 

|.x.i  ptrtjmmmtrJmtbM  tum  »bi  ao»  cotuijpcculij  xjtem.cius  ocgocia  Tcrcdict  nou  potlunc 
eiicdiacai.quodriLA^labotibu&iaJsac^uifiuu.      SU&jtumtKl  MUk  addo^uui  (Vs^caqaaat 
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eonfrariom  potius  oftcndiror,  quooiamquod  culpaeile  videatar,  prv>cbJdubio  falfamregulae 

tbi  dicuur,i;c«/rf>Mr«jfr«.miaimcfignificat,ec-  adfctibit  fcatenciam,  qaippcquod  culpavcl 

tam  vbifcienrisoegoriagcltafunt,huic  actiooi  ptccipue  rationceius  adquf  retipectat.cotrahi 

c4Telocum,{cdcoanoeturijtfCtbitcontiDuatio  vidcatutt  ficuci  hoc  fcnfufu(pcctijtdiiitur,qui 

mdtit.pr4c.d.fr/emr.Qtamd non  tantum  fir a&io,  fi  fe ingcrit  tatelar  vel pcocurationi  Lz^.dt  prtemr., 

quis  gciTcnt  negotia  (cicntis ,  fed  etiainfi  igno-  Ideoqj  diccndum  eft  tegulam  iflam  ctiam  huc 

caotistillo  vidcl.calamaudact,hocnegotiocum  trabt  pofTceum  tttr-Ttbr.ini t )tt.  icavt  qni  fa- 

gettorum.idque  ftatim  mtLl.z.  fubncitat ,  itaq;  «ile  alieoa  negotia  gereada  fufcipichocio  culpa 

cocafu,  fcilicec.quo  igooranrisocgociagefta  elTeinteiligator.quadecaufa  ctiam  ad  etactif- 

iant,vltrocitroq,  nafciruracxio,&c.  Quodau-  fimam  aduringicur  diligeotiam,cxfeotetia  tc- 

tcm  addncu  £i9.<.a.6.i.apparetiodc.  confnndi  ttoti  de  qua/A.f.  Et  mulca  tamen  gcftoruma 

*1  tcucactionem  negotiorum  gcit.  qux  dici  culpaexcufare poffunt:  5c  redc  C*i«  tn  dl.^b. 

potcft  ocdiaaua.cum  crrraocdinaria:aequedu-  imf  Laus  cit  aliquaodoirumifccrriercbas  arei- 

biumeft.quinmulmcafibus.etiam  vbiexioflu  ci.nonnunquamculpa.  &optimeibid-  Accur. 

■egoriogcftifunr.vbtpcrlbnx  conditio  actio-  maeisctcduur  neg.geftot.oificium,  quodho- 

aemmaodati  nafci  prohibcc  (  quod  accidit  in  mo  nomiotdcbet  implcre  ,  quasa  coipabiluer 

\?t   •          §  i .  )  ntfci  adionemnegotiorurn  reialicnxfc  immi(cere  voiuiife. 

gcftorum  ,  qux.iliquan  Jo  actiooi  maodarielt  ^NiiWawarKH  prttwmttr )  Noraodah'*  ett 

iubfidiaria  :  ficur  &  conltar ,  cootra  ouato-  incutiaTrcatleri.qui  argotiotam  geftotam  ia 

rcm  ptodigi  vel  adolciicaris  cire  actioncr*  gcoctcappcltat  ptocuratorem  volantarium  oc 

•eggcit.Vctumtllaoeg.geit.aclio.dcquaagi-  tamco iaitioi&.a.diftiogaic  geftotum  in  necef- 

tui  m  d.l.  t.tmpr.d  tiltg.ty     <j  m      inft.d.  #o*  tatiam  fic  voluntatium.ua  vt  vttoquecafa  pari- 

hg  <jnt  ammfitxttn,  tatum  ad  eum  cafum  quo  ig-  tcraftioocm negotiotam geftorum cooccdac* 

aotantis  oegotia  gefta  funt ,  pettinere  videtur  THESIS  II* 

perdd«tcvrusiuncta/.to.$.l.i»«««Wi ,  tbi  «nm  Lit.A. 

m*mmmttt*jfiritmmndmtmm'  Ec  tameo  fatcndum  ProponicinitiodirTcrentiam  inter  geftoreo* 

cftvtmaudatiactionilitlocus,  non  fcmpetez-  oecerTatiam&  volunrariuro.defumpcam  abeo. 

ptciTum  mandatumantecedens  dcfidrtau  pci L  v r  ipfoloquitur.quod  in  a&ionem  deducitur.ele 

jfmp*r,6m.dia.rtf.imr.l.6.i.i.Lit.maodntt ,  vbi  quod  necciTarius  ad  omnta  gcrenda  tencatur, 

notandafunt  vetba,/i/*/i«yiv»:quxf«il  argooot  (pootaneus  taatumadidquodfuflcpu.Vbi  ini- 

fcicntiamprohibetc  valentis,  dc  quidcm  tcicn-  tio  paiumfubtiluct  ptotiidcm  baber.quod  gc- 

tiamcumipioactucoaruttcntem  ,  ftibi  qais  rendum  fafcipitur ,  &  quod  in  actionem  dcda- 

aliqaid tanqaam pto  fcieorc  geflu.  C  rteru.ma-  citur.Cxrerum ipfa hatc aiffcrentia.qnod  neccf- 

xime  vbi  quis tanquam ignoraotis  neeotia  ge-  fatium  geftorcm.l.Paiticulamelt  ,&adadmi- 

cit,poftea  fupecucniens  fcienna.ooo  ftatim  in-  aiftratores  voiuetfitatis  taotum  pcttioct:  quodl 

ducecmaodatum.qaodalias  omois  tatihabirio  cxipfisTr.necclTariigcfcoiisfpcciebusappaicr» 

facetetotitiactioncmmadati,dcquo  mftaio.C  ef  quibuspropofux/»/  Cf>y««;f.Cfccutotis,  li- 

Lit.  O.  bctihomioispiofctvopoiTcfliciufroodigefto- 

Sim* mtndmtt  )An  hanc  siTe fpecificam  di£e>  rom  fpecies fooe* qui oon  nitl ad  id  qaod  fuice- 

tcntiam  haiusquatl  contraclas-Veram  aatval-  peruntgerenduro  tcncntur.  Dcindc  dtftincti» 

de  tetttiDgenda  ent  vox  mandati  aac  conrra  illaidconulliusmomenciefc ,  quod&ipoota- 

craditathefibasfeqq.  valde  aoguftc  accipieodu  aeusnegotiotom  («eftot^mniaadcjax:  accetlie 

dehnitom:fiqnidemaliasef  emplisf6.i.  pcopo-  cxpedite  tenetu(,&  tcoeta  nccerTatius  quoqae 

itisbxcmiaimcconucniunt.  untumadcaqua>fufcepit  cxpedieoda  adfttio- 

Lit.  B.  gituc,Gjfcepi{leaurem omoiaea iotelhgitur,ad] 

ji:0:«tculfmf(l  ryc ;  F.xplicatioTr.cjUjctameo  qux e« oeccfBcacc offuii obligatut . 

etia  i.  piobzti  r lActai  CmimtMim  t.f  9.  d  rtg.  imr.  Qmid fi mtttjfit  vt  emoim  gtjiurm  )  Decifiohui* 

siinrs  &adcafc<m(iogularcm  regulatcftiingit.  quzltionis  pcrcnda  txi -g.§. -uLs-h.i  tc»cbicur  ui- 

camqaecuius  vfumlafioremcicoportecquo-  mitametiam  oomine  cotuquatooo  gctlk  duo- 

dammodotollit.  Quod  fi  hocgcncraliiec  otxi-  buscaitbus.fi  proptcrillumaliiiso6acceitit,co 
•ctccxiftimati  vt  latiooc  tcrui  tastam  qaisia   fcicnicdc ooo  ccdctucv t  loquitur  SmiitimLtmm 

Z  m  ttr. 
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i*n ao. CA.r  *  8. itemq;  fialiusdiligcnuorom-  ditorcsquiiudicatum  debirorem  feceronr  >  ia 

niafuiflet  gcfturus  Extra  hosduus  cafusnon  vcndttioncmbonorum.&  coipfo confcntue in- 

teoebitur  oifideiachoans  &  coonexis-  Et  hanc  rclligunturin  execurotcm  ,  lecundum  fcntencii 

lohaonis  opinioocm  fuiflc  cradir  il>id.Salic.  a  prctore  dara.qui  etiam  dum  fenrcouam  acre- 

(quam  malc  vidcturacceptflcTr.quafi  ille fim-  ditoribusimpcuataefFcdtui  mandau  cutat ,  ho- 

plicicergeftorcmdereliquisrcneunegalTet)ea-  rumquodamodo  oegotium  gerere  dici  poteft. 

queboois rationtbus  cooiirmar.routraCya.C*-  Ec  vtcunq; animus  rccla  negotia  crcditoruge- 

finn.cr  i«»*.itirf.quileq4UHtur  Guil.cx  vitiofa  tendi  nooadlit.faus  ramcn  eflc  potcft.quod  co- 

taciooc  ,  quod  ipla  dcftinauonc  &  intentione  rum  vtilttaicm  boc  ncgouum  &  hzc  gcftto  co- 

gereodicumeo  cuius  negotia  funr  ,  conttahi  cctoar,cu&  alnsmulns  cafibus  in  qutb-mtnus 

videatut.  Planefialiusaliquisaliaoegotiaaclu  apparct  ocgotiagereodi  animushxcact       j  £ 

getTcrit,htcfolustcncbitut ,  quod  faftum  hoc  quodammodo  vaga&  fnbfidiana  cft  ,  accorno- 

cootioens  vctitatcm  ,  potencius  cftad  produ-  dctur«rg./.j  S.^.ryptn  Lt.§,f  & 6.i*f.l  17 .  L 

cendamaclioacmquamaltcriusaoimus&pro-  ji.j  i.i-/  EtergocoRtraFabr.quicuamin  con- 

poficum.  oe&cndo  ijtq.cumd.  §.8.  ougasagere  videtur  , 

Lit.  6.  probandamagisconciliario  Gkff.  (tquidem  vix 

Vteumeurmtor.')  CauttonehccalTerrio  opus  clt.vr  tncra  apparitorcradcquow»W./.jo.  5c  ahu 

habec  ,  quomam  quoad  fjngolaresactus  negor.  exccutoicin  diftiogucte  poflis. 

geft.aclioni  locum  efle  vetum  eft,  ineoqucdi-  Lir.  D. 

neclatutorisiacio.quicuteladuranrenullo  mo-  Propooithicaliam  fpcciern,occcflarijgefto>»' 

docooueniri  poteft.  Atquin  in ca(«  finitx  curx,  r is  his  rctbis.emmtmior  pftbmmi  inehomtm  nt^onm 

Tbi^ereddeodisactionibusagituc.qua'ftionon  ftrfictrt  ei>fu*r,8c  in  allcg.  fubttcic,  tyfinon  nmf- 

liquidaeft  .  an  curaror  nrger.gcftacliouc.jQ  tmtur  ft.Jihmmuf.  Att^nio  cardo  hnius  conuouct- 

vtili  tuiclar  conueniatur.de  quo  apitut  infr.p.  t.  fix  uon  circa  pctfir icnda oegotta  ,  fcd  in eo  vct- 

dift  i>  th.ptn.  Bl  quo  etiam  vidcatur  ^cxphcau  ritur.quxnamactiohuic  tacou.oon  naropoft- 

poflV eontroverfu  lcqucn^.pugnaotilius  infpe-  humo  coocedatur.Qt.ta  de  caulamale  tanquam 

cicm/.f.f  5.fc./.f>/.i$'*  .Jfntrm.imt.*aim»t  vt  amj.liatio  proponitur     fi  poflhumw  &t.  qoai 

vidcltcet  alccia  qno  fiuiu  cura  (upci  voiucrfa  quidem  veiba ioferunt ,  criam  pofthumo  oato 

admintflrauoncagitur,  accpiatucquod paulo  acltonc neg. gcft.proponendameflc.cum nmea 

duriorfuexplicauoTr.  virumqilocurodecad.  illud  tonftct,  pofthuonooato,  negotiacnuiia 

fpccie  a&iomsaccipicntis.  contungi ,  &  cuamante  oatioitatem  gcftotum 

Lit.  C.  nominetute  r  agi/»oi././.i9.§  mlt.it ttfi.tuttl. 

Itemrmmtrrtmtor)  Non  cftpugna  iorer/j.§.  Carterum  quodacuncrad  pogoam//«».././*r.r> 

l.h.i.&lfipignormfO.dttHid  ootaetiam  vuiga-  rmtun.dtjlrmb-ar //.a  j.A.r.Paulus ind.l pen.Cou- 

ta  coociliano.quam  poft  G/*/T  (cquiturTr.  Scd  ulcm  oinns  lauooem  (cquun*,Vipiaous  autcr» 

obftat  ,  quodomomoexccutornonhabetani-  hocfpcctalfc  viderur.quod  vttq;  verum  eft  oe- 

mum  gcrendi  ncgotia  fiue  crcdirons  fiuc  debi-  eoua  rutorc  illo  dato.fi;  ani  1-0  cootrahcdi  gelta 

tori$,(cd  1  xcqucodi  mandarum  prxtorts.  Dcio  iCitfle,li.'ei  otoptcr  forrc abortum  matrts,  c  veo- 

de  quod  fiaoimusaliquisgccrndt  oegotufingi  tu  conlidrra:©  alteuus  negona gefta  eflc  appa- 

poflir,  is  quoquc  icfpccTu  dcb.tous  coofidcia-  icat.Pa  um  (ane  refcrr,fiuc  vtill  oegonoi.gcft. 

lipolfir  .  quodfcilictchicfolunoocfactahbc-  fiuciouulcmtutclarcompctcredixcn». 

latur.EthxccaufafutrTc  videtur  Anten.  F*bric.  Lit.  E. 

m         a.§.8.  vt  eum  locum  dc  aaioocdoli  in-  VtfifUmfemmndmtH.)  Ftuftrahuc  allegatnrf  r. 

terptcraretur.  VcrumquiaRubr.iepugoar,  &  Cd-hmr.tmt  Li.G  d.mmg.conuen.  Sed  oimuuhoc 

rarioncs  noftrx  legib.  lant  accommodaodx,  fcntit  Tr.liq  nd  tutotuot  vel  CJtaio  u  hxrcdcs, 

d.Lio  dttuit.  difortcioqnitui  dcd«.bitore,  in  fc  admtoittt  todi  ius  tun'i/e  exiftimares  gef- 

diceodum  cft  huic  ideo  acfioncm  ocg.gc(t.  Icrinc,ncg.gcft  fotc acticnrm.  Noo  «iuoitat.eo 

contia  cxevUtoif  dau  non  polL  .quod  vtiqj  ipfo  tameaidcm  ftatucndum  in  qu  Kuqcr ,  qui  t jq> 

tnaitodiiriaAiopignoiu,  de qua  tbi  tuclarur,  quain cx  maadato  cgiufcuuquc  ocgotta  gctir, 

fieii inrclligitur.hic  autem  aclio  ptx(un.pcam  q  tod  vtiqneop'n'vgcrentis  admandau  adto- 

domini  Voluatawm  tequiiu  &  dcfidctac-At  ctc-  ocoi  produccodaia  (ufficcrc  ooapotcft. 

Lit- 
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DB  NEGOTIIS 


Lit.  T. 

Htmfiquis  Itber.  ]H\c  quoqnc  duaS  intcr  fele- 
ges  comroittit  Ticotl.  quas  compoocodi  tatio 
ab  ipfo  probati  noo  immcrito  Accur.  difplicet: 
quoniamcum  inl.\ y.ttmmt4.t\u(&ttn  conditio- 
dis  bomo  libcrbona  fideferuiens  proponatur, 
eumconditionisfuxgoatum ,  taoquam  homi- 
ne  nlibetum  ncgotia  gellifle,  conicctura  mere 
eft  diuinaroria.buic  quoqi  fufpcttaquo  J  lCtUS 
ibialtematiue  attioaem  roandati  &  ptxfctipti» 
▼  o  bis  proponit.quod  ICtisIoknnecft.vbi  pro- 
pteraliquam  caulaman  ordinarix  actionilocus 
fit.dubitatur.  Etfortaflisnoncxiltimandi  lunt 
inretfepugriitelCti,  quodalter  ncg.geft.altcr 
iraodaM uctionem  proponit,  cum  piatlcttim  10 
•trfooaiia  &  Ihtasqucm  reucrahabet.&  quem 
intctiin  taoquamfcrvosfurtiuct,  alCtis  videa- 
tuifuiflccqofidiratus'. 

THESIS  111. 
Lit.  A. 

Kon  vtrehutptmntt.]  Gcncrilius  quam  par 
eiat ncrg.it hicTrcut.c^ntta  piocutatorem  dan 
actionemocgotiofumg<It">ium.  Etcnim  fide 
negotioaliquofingutari  tiaftctur,  vclaCtionc 
pro  tutela  aliquid hiciit omiflum.aCtiooinego- 
xior.geft.locum  foreexiftimcm.pct  ca  qux  tta- 
dunt^/r«.;.x.Wv>.#^-7QuinaaionemBegot. 
geft  cumprotutelxaitiooc  coocutrc:e  pofle 
focus  P4w£^/*sf.4.fqui  vixadmnmcxplicatio- 
ncm  Treut.)oonoblcutcciiufiimat.  Etfoitaflis 
nonfatisbcneinfcitunvbinon  habet  locuma- 
aioptotutclr.ibi  datuiadiooeg-  gift.fquod 
folum  ptobatuiex/.i«J.6.</*«f«'^r<»/ii/.ergo  vbt 
illa  habet  locum.hxe  exchduut-  Btenim  adio 
negot.geft.»aga  cft  &  quafi  ^cueralis,  &  cum  a- 
Ctio  ptotutelar etiam  antepuberrarcmdetui  4.1 
i.j.  j  .4  totui  frMM.ptotnior  quoad  hoccuiato- 
listnftareflc  videtur.oui  oeg  geft.aCtione  coo- 
ucmtur.vt  ptobatut  4  dijp.  9  />.a,.Poflit.-tiam  vi- 
deri  diftinguendui.i,an  dubium  fit  de  iute  tu- 
rclx.au  tutotem  noo  cflc  conftet: vt  ilTo  cafu  a- 
ctio  piotutclar  dctur  Mrg.t.i.4tt*<jntft«tiito*e.(r- 
bi  ptoptcr  hanc  dubictaum  dicitut  motus  ptx- 
ror.)hoc  aftto  neg.geft.quo  pettiner e  videtur  /. 
l.C.deieJlnment.ttitel.eyi.6.4e»tf  j^q»*  tameo 
loq-iiturdecuratoicin  quero  uejjotioium geft. 
aaioncmdanfac:lius  elt. 

Lit.  B. 

Si mnttr rtftttndiHnimt.]  Ait  cxpenfas in  rero 
noovidcnanimodonandifaftJS.  mh geftorco 
«ratiura ptobct.  Qjx fimul coofifteie non  pofle 


GBSTIS.  itt 

videntur,  quia  cuius  eft  probare'.  cootra  e- 
um  miluat  prxfumtio.ftcut  cx  adueifo.proquo 


prxfumptio  eft.ilic  oncic  probandi  relcoatutu- 
dcoque  fi  mater,quxirapen(as  facieodo  ncgo- 
tia  filij  gelTit.ooci e  ptobandi gt auatur,  fequuuc 
neceflano  cootra  Ttcuc  quod  cxpenfx  ammo 
donandifactx  prxfumaotur.Etrectius  GUff.tnt. 
li.C.b.t-tMmijjfequHti  Sntitet  Bnrt.  tjp  SiehHrJ.n*- 
A»«r.ii-ira loquuotur ,  eo  ipfo  quod  impenfx  m 
rcmfuot.prxfumi  factasaoimotepetcodi,  oifi 
cootratiuin,vidcliccta  filio,ptoberui,vtfbrtar- 
fit hic apud  Treut.  errorcm  t ypographicum  li- 
ccatfufpicari.Ethxcrameoopioio  noo  couue- 
nit/.it  Cod.h.tit.ex  qua  tamen  ipfi  cam  adftrue- 
re  c ona o tu r.i b i ,fi  retifttndt  nnimo  ttfettjft  tfien it- 
««quibus  vtique  vetbis  enos  ptooaodi  iniuo- 
giturmatri.  Plancfi  impeofa  aliquaoio  maiox 
fuerit,  prxfumctut  facilius aoimo tepctcodi fa- 
£ta. qood  foft  Pttrum  frobnt  Cyn .  tn dtH.lu.  vd  fi 
in  hbfosrationumtetulcrit  StthHr4-urtd.nu.to. 
Cxterutn  pofltt aliquando matci  etiam  lmpcn- 
fasalimcotatusfepctere,vtin(pecielN</c»wi«* 
^.tft  quod  ■-  otant  LUr/.  f>  C*}u.m  4.1  xt.C.h.t. 
mfi  tortc  faciliui  avixeiufrc  bxrcdibus  prxter- 
tim  incafu  adminifttatorurn  bonoium  tcputi' 
tioalimcototum  datnt. 

Lit.  C- 

Si  vitrieut  inrtbut  fnuignerum.]  CumdefC- 
buspriuignorum  hocpropooat ,  ftufttaquxtit 
inalicgatisanadhibcnda  diftioctio  ,  iotcr  ex- 
penfasio  rcm&in  perfooam.Cxtcrum  cgoco- 
tralententiam  Trcut./»/!  SMlie  &  BHl4.i*l.\\.  C. 
a>.r.magis  exiftiroo ,  expeoias  alimcotarias  do- 
nandiaDimofacljsptx(umi:6c  vciba//.it-C  h. 
/.f«i#r»o/r/ia*,n6limitaodi,fedcxplicaudigr*- 
tia adiecta,quod  io  vitnco  piternus  dcbcat  cfle 
afFcctus  t  quamfeotentiamnonobfcuieprobac 
Cy»-m4l.i<.  Planefiexpcnfss  in tationcstctu- 
lertcfi  neceflariom  alimentorum  modumcxce- 
dant,&fi!iiisa!iastocuplesfit,tcputandi  animo 
impeofasfaclasfuifle  ptxfumemus  :quodootat 
Bnrt.m4  l  if. 

LtiHmfikonHptitiigniH4miniflrtl.\ Non  tecle  fe 
habcthxcamplianoJ  quiahoc  calufaciliusre- 
putandi  potiosquam  donandi  antmo  exp.nfx 
factx  prxfumi  poiruni:<ir/  <i/.  Htftnnitm+.h.t. 
inqoanonaliarationeindubioabaviarcpctco- 
diaoimo  prxftita  tefpondet  lCtus,  viJctur, 
quam  qaod  auia  nepotis  bona  •  tiaflc 
ptoponcbattjf. 

Etfitnim  vtrotjfhte  cnfu.]  .\it  fiuc  vitricusbo- 

Z  )  B« 
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t*  DISPtXTATIO  X. 

•aadminiftref  \  tcI  pn«;gn«  Tittico  opc  a»  I»  f  f.  I. 
pixftet.TttoqtteeafaTuricumadrepctcoda 

tncota  adioaem  000 habcre . booa  ta«ie«  refti-  Si mnritms          vturit.]  Aif  quod naarir M 

tucntemcareputarepoHC.  Atquin  tcga.ai.rit  teoeatui  fu.erare  Txotem  fidos  peoe.  ipfun» 

incoottariameft,  Tt  qaodqaisdireaaaaiooe  remaoeat.  quiateneatuti.quaot.rafacetepo- 

eooucotusrepurareporeft.idquoqoeconu.ria  tcft,  facereaurcm  pouc  Tideacurquaocumfa- 

iaioocpcteodiiu$fit/.i«  f  vk.cnnm.imti.  fit  pcreftdcduaoarrealieD..impeofaaotcmf«oe- 

▼liouefi.qaodtanquamprmcipiamprxluppo-  ti.ficxsalieoumdocis.  QaxTecbaauc  obfco- 

eicTr  impeofxaotrnorepecendifiaa:  pixfu-  r.fs.roalu.c  autenjsapparetTtcutl.ioadaer- 

muntut    000  »idcoquatatioac*iu>coaaio  teo  ia  qoadaroad  quxftionem  diuetfilsimam 

trati  pofsit,  quxprxfetiimincaiunondUsi.  effedelapfarojquiamariras  tcnetar  ioanaotum 

il.datnraTixTel  eius  hxtedibus/ 14         *  faccrepotefr.Tbicoocra  ipfusn  agiturad  teddc- 


IbfutTam '  ^niod p»*oc  cooftat.  TbTTitfieu.  cxliberaliwrefuaeooaeoirur,  eftcrib«tum*r.. 
.dhucaauadmimfttatbona,  eum oonrrapri-  j.i.d.r.iod^.Catterum.lliidea/. I#X.A./. apet- 
Don  aautum:Tetum  000  idco  «egao-   tum  cft,  quod  h  dos  pcnca  marituro  rcmaoeat. 


dumcftipficoropeteteaaioocm.  _  ip(cqaoq«cmpeo(as  fuoer.sferre.eneatur. 

Antprimi 

ft.to!it«.  boaorfi:  «ioprioil W»«p««  pf*"  aareno.te.eatur.te.earutaotemmatitus. 

1  -  jVixcttamhtcrario 


^mcftipbcompctcreaciioocu..  -r  ?ZJ2~JL£Z£^  «^TiJ 

AH/priuiinmtvitfit$»m*s&c.\  oonreaefi-      §^*ut»m4*prtmtgn$».\St*ttmt\*  ett,  qu.<f 
.  ad  hao*  calom  accommodatat  lUud  de  te-  Titrtciuexpenfasetiam  10  perfooam  dc  fao  ptx- 


ftarcpotcftTitrico,  quieias  bona  oooadmi.i-  V*"* 

ft  at  lofa  rew  alTcttio  repugnat  commamori  bitandi  :  fc  tame«  fi  pattem  habeacfc  moibus 

Ddfcotcntixiod./jj  C.h.r.  exiftimantium  o-  ,dorec .  itarc  Txor obtcquia  *  operas  pr.ftarc 

octasptiuitoicum  aUmeotisefie  compcofao-  ooopofs.r.pauemteoerumpeofaspt.ftare.ua- 

das    auamuisoonaboucrimexcompaiatio«e  du  ipfc  citatus  Srnlk  »»»'  1  j.C h  r.Ao  aurcm  ma- 

alimeototum  &  operatum.  *  harum  qual.cace  ric.s Tlrra  reditu.  do.is  10  Txotem  impcodcre 

1  q  aaot.tatc  dc  hoc  erte  ftatueodum.  obiiget.r.traaatu. Jnfrmpx  .itf.y.  ,b.9.lu.  A. 

L.^«if~r«mX,W]Vid«turqu.fihaoc  Li  tG. 

cceua.n ft.tuet cquod  pnuigoi  habeantur  lo-  ttpt.frmtuc.bMr.it  ]*c. .00 ifcu hqu.da eft, 

2 1  beroruro  •  T«umVoou»iaregulateaior  ao.aiocommuo.d.u.-uodo.  fiae  fam.erc.fc. 

«ft  •  ouodrxiaigoiorojiberisnoohabcaorur.-  concarratcamaa.oncocg.gcft.adcxpl.cario. 

Mod  «nafctcTutcpoteftafis,  acquifif.oBis,  «em&concil,ac,ooem/.«o  buli.C  *«*./.,«.^. 

J.cccfJon.a  ,  &  ^sidgcousiuribus  quororo  fnm  «dJc.LhMrtt,*, n.»tM»t*m  D  ud.^ozdcrc 

V^r  Tmi"  0«  &  pnuignos  nuHacftjcommuninS  etiam  apcur  tmfrM,i,Jh.i9  r».,4  F.D.ftioa.o 

i«  «otins    *cPocc  looge  .nfigototaad  icgu  al.as  rcccpta  ett  .xi.l+o.b.t.  aofoc.us.egot,- 

ftl  ,cu t^xccpt.oni^oco  poncodacrant.quam  .„  propar.egcctc  potuet.r,anfecos.qaocafa; 

Se^dW  .umfnumroagisncgotiumgcflefif,^.^ 

*"*  cyim""       ,     *rBr  vtlUm.trttJ ^gamr:uatamcn»t  tbucsiamdi- 

«igorTufc.peretioa^ootw.  ^  J  ^^'^  aa,0  ^  0egOt.gcft< 

<  fliMiar.p*w»«iwi«».^««'^']Satiierar  accomroodetut-q«oroodo^CW.*/w.  «ccipi- 

4-   /  f -oliciaer  mm,propmtrtfolnnt:  quia  10  onx  5c  explirantil/.  Cyo.  Saowr.^ *.r hmrlt.ntr. 

11  oc.rsfcnten^rcpcrcnd,iushabet:quod  ^quuu Glo.pl.n.  iroprobab.hter  «rburn, 

.^m    obaot  BMrt.  BmU.&CsJfrtnf  int.ti.C  k.  r«d«o.dcaa.ooen6fpec.e,  fedgeoere  cadem. 

T  o™    ?oiaoncm:QU,  tcfercncibu,  Bmrt.& B/.  ,d  c it  aa^ooe  commun,  d.a.d^jUe.r. 

Jn  dubio  -olutt  pixiumi  dooat.onem.  Pctius  add.c  $-^r.i^,niccundo  cafudX,.  PoiIe  ct. 

iutcm  ntcfquaoutucrocxpenfatumd.ft.ox,t:  «ma...deoncg.gcft.  quod  coharrc.  oootatt- 

i« ^^  dreictt&(cQUKntC^,.//.U.»..iid.lC  «»ru  obl.gatiou.m  p.gnon.  .«d.oiduam  .  /. 

Sa^a   detur  P?.l  V.  »aJd.  8-"*-  *  fei  «b. 
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DB   NECOTIIS    GESTIS.  ift 

ligariooem  principiIcrB  d iuid ua m ,  i  mo  di ui  fa m,  &iou c  c  o m  m  di  'iid  {cxioei  li  diutfiooea  tci  *- 

lult.iiic  Sc  pcrcmit:quxfcre  cadcm  fcotcotia  tti  gum*^  d.l.+o.v  :.  n- i- c*inm.divid.  vbi 

F*k.iut0nttB.j.*yCui**.xt  •*/«rv.i«.Sed  vi-  pioptcretpeDUsfaclascaa&iodatut,  ?tooo  ta- 

deamuaaDooohocdicipofiit.hacteDuscoBcuf-  mco  protiousde  tcdividcoda  tra&etar-Et  cura 

rcreaetioaemoeg.geft.  cum  acttoac  V.Ctam.  iadicium  iftudj  miitam  fit.othil  ahfutdi  fuctit, 

etci(c.vtquandoacad<|uodillacomp€tat,eiiam  ali<]iiaodo  fiiper  ptxftatiooib  as.  pcrfooalibu» 

hxcoompciat.iciooo viccaetfiuadcooue  fico-  caotum,faLaiiian:niecommuHioae,eam  iolti- 

hjrrcsoegotiumgcflit  lodiuiJuum  ,  fam.erciic.  tui-QgoJ  autem  disiniuspto  patcc  damoi  infc- 

neceiratioagendumetiufi  vcro  getTeritoegoii-  cticaueti  pofle,cioonobftaii.aj  d$d*mw.iaf*a. 

umdiuiduum.vuaquepetcrKcxpcttti.  Ncque  quiafiq^iidem  focius  vclit ,  oc  viciauscmoinci 

eoinodabicaucnro,quio  V.C.ctpcofr.afociafa  io  poltjiliouun  vcoiat,  occeiTc  babcbit  inloli- 

Ax.iudtcio  fam.ercifc.  fiue  ics  diuidua  fiuc  io-  dum  caucre.cz tcroquio  pro  pauc  icctc  cauebir, 

diuiduatpeci  potut.Sccuaduraquxita  accrpieo-  occ  vluaccuc!ai(ui,u  viciount  pto  pattc  io  pol- 

dusetit  (Ctus  inl^o.b.t.  vtoccciTatiarocom.  tcfsiooem  uutti  patiacur.  Quod  fi  euim  focto 

dmd  a&ioocmcilcoegct  nonautcmpuaccam  ooa  caueutc  mloi.dum.  iofolidumraifsiofictct 

cs  JidacDcque  abouat.quie  caiiiitituca,focius  ioiuria  focio  aetct.ck  falfum  eflcr  quod  tndt.  7. 

tjuod  iure  cixnmuai  isscafpccie  prxftictt ,  cou-  ttmmun  d/M/«/.ciaditur.piOpactcbocita3^;i  pof. 

lequiqueat.M  if- 1  -  oj Itai  L9  $  }  t >mm  diuid.\b'\,  fc  vtoegotiumiocijnoo  agatur;&  furoccrc  dc- 

i»n«/«u:(^f.ptopter  quem  text  ampliusdiltio-  bec  vicioo,ftia!ocum  aoa  caacaits(uccedat.-flc 

;ueodum,iacctiudiciamcoiBro.  dtuid.  plcnum  cftbxctcrtia  ea.lcmque  vetifiiina  Accutujiow 

i.pcripfa  umuldiuifiooe,  &  fupcrprxftationl-  luctu  1  -il.  +  .-.n.  t. 
bustaotumpcifooalib'>s;vtilluddemumactio>  Lit.  L 

d  c  ocgot  gelLcoocurrat  ooo  cttamJaoc. 

Y.ttimgtntTU*li*  JExCfl  b!  :~  a ::'  rt  **7  : 

LlT.  H.  fin  hj.  cumquatc&eita  poft  A^cur-compont- 

iutl.if.dtfr.  rt  b«cacctpiaturdecafu  filixfci- 

SifmUfumtmmttmmanilitt.]  Obijctrurhaic  eotis  .*  quodipfaL.vctbap«r(p»cueoltenduoc* 


i 


fenccatix  quod  paulo  amc  dittum,  ▼biocgori-  qutbos  us pucllx  eblatx  dlcuutUI ,  vt  ptoiodo 

ampto  partccorari  ooopcoit,  ageodumclTe  iilaro  prxfcotcmfuiflc  oporrcat:&  fictiooc  brc- 

comni.dioicU.io. *././. 6. j -i-tomm.dtMid.N zyuc  ais  maous ipfi  pocllxcV  pcr baac  paui  ccadicx 
poflit  Tr.de  eo  cafuaccipcte  ,  quofumtus  pto 


parcc  ficri  potuctaouania  in  cttata  Ui\.%-vlt.h.t. 

craclatatdeiodicioiopcriciuituic  rcali  I  quia  THESIS  IV. 

indiutdoacft.  Dtftiogui  peflit  iateiipum  icm  Lit.  A. 
ro  ladicium  dcdacram  :  &  fuouot  inlke  perfe- 

•acndafccros,  quorum  prxftatio dtvidoaeft:  Qoarriratoegotioramgeftor, quipccanran» 

Juomodo  io  fpcc1cJ.40.iM.  licct  atdc»  pto io-  mfaosffu»  coDuertii,io  qua»  rlbras  reneotuif 

iuifo  poflidcaotur,  tamen  pro  partc  daraoi io-  Tr.  ad compoocodos  tcsius  *»l.mti(tnr;t.hj.L 

fctt- caucriporcft/  if.7  ctmmJinid  ncq,quod  to.f .  J.  M*nd.  fequtcur    ptimam  Aicur.  lulu- 

dcfeadctciodivifamt|ai4cft,  proptcteactiam  tiooem  ,  qua  iotcr  oeg.Xgritotem  ft  pro«. 

fumjiuurr.piifbcioiDdiuiduakabcndcbct.br  caratorcm  diftioeuit  :   De    boc  loquuut  d. 

ics  plasc  hquidacrit  ,  fipooatacjuamoaideo]  ^io.$.).oV<J2t/.j(J».r.cuiut  cxpJicatiooemTto- 

commuDcmtuifle»  (eddiftiec^ts  ptxdijt  dcbi-  biteradijcrarous^looegotiorum  gcftotc  duplcx 

ram.CxcctumTreoc-Faciamiec|ttitur,c|uihaoc  dcbitumcoofidctaturahcruru ,  admioiftratio- 

ic  ldit  tatioivcm  mddl.^.^.-MitJ)  r.quod  tn  attio-  Bcm(cagcftioacm  prxccdcos,velat,  fi  abami- 

oem  com.dioi^  noo  vcoiaot  (ervicutca  fctf.J  i,  co.cui  us  poftca  Dcgotiagcrctecatpii» pccuotara 

r  $..v/;c0in.diifad>viadcocamiocomm«iDiooc  acccpit,  vclcxaliacauuciatdcbicorfactutcft; 

feraitutislocij  maocasK»  vtiqoc  aiiqoaadioDC  aIccram,gcftivocmfubfcCjucBS.Ttfigeftotesi» 

e»  quifamtusfccicfitfuccurrcuduov  Artasnco  pfagcftiooefumatoummot,  *  petuuum  do- 

hao>dfcio,aDcad.ftatueudafitratio(crtiiratisip-  arioi,  rtoectttftcoafcofaio  vfusKiotcoaaertar, 

f.uj  4:  luuituttxu^Dcqucvc.ttm  vidccui,  quoda-  Circapiitt>diUmga.cas  >  a»»lcdcbuo:geltoc 

cii- 
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174  DISPXITATIO  IX. 

Iitis  confalarmreo  (i  citra  cautionem  rui  eiuf-  frivolit  refponfionibut ,  qo:bu<;  GhfftnSiM  i o* 

ruorii  probanonem  tdmittet*  ccgarur:<ttm  do-  r$>B*ld.d.prt:trtpt.mttnb.i  p.^.frint.aionum.im. 

mtnus  pollca  teftesiallos  d-ccrc  &  denuoagcre  vtunttit.d eam.longuin  tempus,  cuiu»  tmdicl.l. 

poflit.  Commuoistarac.;  tenteotia  admmi  po-  jo.fit  menrto ,  noahocopcran  rtiuflum  pam» 

teftfublimitatiooe  ,  qux^Jacoeo  Buttigat.ad-  iHtciTCouVeccnfctor.fcd  hoc,  vrfilio.qui  bxre» 

fcrib:tur,fitalesfiDtte(tcs,quib  isnibiiomnino  ditatcm  ,  Tclpotiusres  ipfashona  fiJe  &  mfto 

obitci  poflV.cxtctoqainfi  velleTe  dubiam  fir,  tirulo  longo  tcn  porc  poiTcdu  ,  comniodurn 


«utiorierandcfcftusiMc  f'ipplco.:userit- 
Lit  D. 

Cum  auu  inflrumtnt* hnbtt. )  Prxfumpti 
iftam  nec hoc  quiJcm  opcrati, vt  ad  cautioncm 
ratiadmittatur  cuocutaroi.cxiUimaieTideocur 
Stlutt.tnd.l.i.C.h  t  n  9.<jthtd.  BUoI.  vlt.  k  cft 
linc  ifta  prxlumptio  paulo  remotiot  a  conftitu- 
tione rrocuratoris.  Communiorramen opioio 


flc  dominium  corum  acqutta'ur  :  quaravis 
etiam  (ctcntiam  patns  ibi  nuctccfliirc  dici 
p-  Sx  . 

Scquicurapud  Tr.quod  Cnteatia  cootratal- 
fum  procuracorem  lata  ,  rclpccVu  domioi  tan- 
tum  ,  aou  etiam  ipftus  prcKuracori»  oullatic. 
Quod  propric  loqueodo  vcrum  nooeft,  llqui- 
dcm,vtipfetiad:t//;.4./«  C  &  ptobat/.a^.C*. 


incontrariumeft.tcftcr^w.w-i/.  i."'/vb  mul-  r.iudicium  iplo  iurccft  oullum.I  j  eoque  fui  ti- 

tosallegar.licoquc  maleDd  plerolijue  difleo-  dccui  ebliru»  Tr.duro  profua  op>nionc  hic  ad- 

fite  auTr.malccosira  allegat ,  qualiita  plenam  ducir  Lt.C.qutbm  rtsiudnmtoe.  quan»  tamcu  d. 

mandati  ptobioonein  caigant,  vt  ncceautiooe  r^.^.cxpluavit  dc  dcfcnforc.  Plaoc  Tbi  caatio 

admtttant:  fiqui.icm  illnd  ipldm  quoJ  Tt  lub-  rati  iatctVeoit.pei obliquum  iuJicium  erVc&um 

i;cir,commouilVime  Dd.tradunt.TtotUatumad  habcre  videtur.quod pet  tam  cfiicttur,  vtrcus 

tb.7  lit  H.qnod  vbi  mandatura  plcnc  protmu  quaotum  itcrurn  ».on vcntus  Jomiuo prxftar  ,  a 

Don  cft.cu  cautioncrati  procuraior  adrmitrarur.  ptocutatorcfalfo  ciuique  nJciulVoiibus  confc- 

(5M«c>i«M'#i'aCAf»»T*.)Idcmiure  civili.Quod  qaatur. /.?.$.  vltim.rtmrnt.  h*b.  Rcv.craautcm 

Jc  fiJefabiieit.intclligcvbioullapIaiiedemaB-  iudiciuro oullum rfi  &  manct  ,  fi  quidem  nul- 


Jatoiaftaeft.Cxteroquiomhiliniiia  piocura- 
toribasefletfpccialcpctfnp  notata. 

Tlxjtt*  %tmptrudtuturt.tt*tt.  )  Obfcnrius hoc 
.proponitUi*an>b  «^ie  :  q.ua  cum  in  ptxccd  J.a- 
^atut  dc  vtobationcnijndati  quo  r.d  cqux  tam 
agaetllt,  a  U  lofuiuunv  a^cnda-JUiu.  attjmen, 
vt  exallegatoapparetBiU  o.vcl  pottix  qtios  ipic 
al!cr>t  ♦  Bl.ml.\.C  jitxf*lfmflr.Uftn,t»l.x.C. 
qu^aimuti.tttum.  j.  quod  bic  pttponwur,  ad 
praibmpuooero  «c  ptooationem  mandan  io 
•pixtcittumpcitinet:  &  hocquxii  tBtcl!i£itur, 


lamio.^elnd•far•  irtioncm  nafci  vcl  cxcprm- 
Dem  cimfia:.  idcoque  o«c  veruu  cft  ,  quod 
Trcut.au  feiucntia  maudaii  cxccutiooi  cootra 
fiiUum  p:ocutatorcm  :  cum  non  nifi  ex  ftipula- 
ticrre  tari  eonvcniri  poflit  Sed  fccum  hicde 
ptocuratoieadotis  ttactct,  &  decautiooe  rati, 
incptc  hoc  dc  exccutiooc  feoter.tix  adfcrrut, 
qaaenonpotelt  ficri  mli  cootta  piocmatorrm 
tei.vci  poiiusdcfwiilotcm  :  in  quo  nulla  ratio 
dubitandi ,  quo  i  hic  pixrtita cauiiooc  deiudi  - 
catofoIvcn*io,:udicium  oinnino^ubfifiu.ncque 


an  fi  poftquam  qtiisaliriiO  nomipc  aliquid  gef-  qui  iubrali  cauno.ic  jnre  petmutcmc  ctiam  vti 
Vcrit^mulrum  tcmpo.jseb^lum  (it  ,  idco  mao-  tnanduG  non  eflc  conltat.iBtct  vcnn,  vllo  modo 
datuuih  jfcmflc  Jcbcai ,  ptxfumiquod  (aocne-    ptocuiaict  fallufdici  potcft.  Iibquoque  jeiuo* 


nujium cft.quiatcmpus  cx  fcnullam*im  ha-  rati«cft.q«od  ptocuratoi a!us,il|rgaretpropr 
bctinducendxoj!  guioms  vcl coarcnfus  idmte 
tamapcitumcft  ,  vt  vix  mihi  putat  petluairti 
<oDtiarium(quc>dTicuc  ait )  communius  cflc 
receptumuomc^iam  nalioadduao  difl".  laloo. 
illud  fimplicitertxadat  ex  Bl.  Altxtn  &Saltt.\- 
dcmquc  r#/7«««,cuiioiutiafitaTrcut.vtroce, 

qnoJ  hiclubillaipfaltmitationcquam  icfert  &  pacutm:  ex  quo  ehiciciur.pro:uratotc  hoccalii 

•icq.  Trcut.  maad.uum  induci  tiadat.fi  fncntia  tailum  nou  cfle,& porto  ,  domioo itctum agcre 

vc"  raticntia  domini  :nfei  vencrit  Nequcobltat  volcntt.ob  fiatututn  ctceptioocm  reitudicatx. 

lji$ltx'  to.C  dptttt  htrtJ  *H*l*fm.fel*iod,l.\.C.  Qux  ..flcttio  m.bi  fufpc<fta  cft.quia  iura  req  n- 

^i/i^»///i.mcootiaii.uminoTCtur;qutaofi.i/3js  iuuc  roaiidatum     cjupJ  hoc  caiuinduci  uoa 


tuTpitudinc:  quomam  adus  u>(o  mtc  nullut.pcc 
hanc  conddetarionem  valtdau  ooo  potcft  ,  Sc 
domino  itcrum agcnre  (atis  dc  fallitaic  procu- 
tatofisapparet  :  vidnvi  fuf>.tb.4.  ltt.C.&addc, 
quod  tAtnothtu»  poji  mnUet  i.  frtfumpt.  \t.tt.  7. 
tfa.i  t  ptxfumi  mao  Jutim  ,  ii  domiuus  lciat  5c 
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DB  rROCVRATORIBVS  ET  DEPENSORIBVS. 


debetexnoda  patientia.cum  domtnus  idcocrc- 
di  poflit  tacuiffc,quod  fcirct  afJfoprocuratorc 
oihi!  itbi  poflc  prat i u dtcaii:  q  ix  olitn  tatio  &  o- 
pmiofuitC*i/^rSn/«r.  qujm  videturpiobaie 
S*lit.tnU4.C.h.t.n.9. 

T  H  E  S  1  S  X- 
Lit.  A- 

T*mdiudur*t  au*mdiuvotmntiu.)P*\i\o%caC' 
raltus  hoi  atfirmatur  ,  tum  quul.tc  coutcltata 
libcta  ie.-o.atio  noneft  .  tum  cjuia  oitircinte- 
gt  a  fijr.attto  nun.faci  ptocuraton  dirur. 

Stt*Mtn  tur*mtntum.  )  Aur  conlHcratttt  ia- 
rata  piomiflio  fjcta  procuraroti,  juc  ad  vcrlano. 
Ilo  ca(u  (Aii  hxc  (cnreotu  cft ,  cuui  nihil  po.ht 
iiucrtflc  procurutons  ,  quia  ctiam  U  mgcrendo 
tw  '■•i'  jzc\ m ar^nm.l.tf.b.t.  Scd&  hoccafu.vb» 
hsnoadum  coutcitataeft  lcquor  poiius lcntco- 
tiamcomm  J-.ev!  ,  dc  quteit.-.c  »r.  Betttuidtc. 
»07.  TclcjMiahoc  clt  contta  nJintam  contra- 
c"tus  huiu*  ,  v:  donvnus  ptarcifa  nccclluatca- 


perioribusiudiciis  obtinere  folrnr.  I-  Vt  ccrti 
etdinaijiquefincprocuracores.  II.  Vtpaitibus 
oonuifi  pct  ptocUtatorcsagcrc  fas  fit.  I  tt  coim 
ita,  vtotnciumiftud  oenatnplius  ptiuatumfic 
fcdpublicom.Accedtt  &  hoc  ,  quod  ram  in  Gn- 
gulis  tertniuis Gngulj ptoponendi,  Arsquacdarn 
nodie  fit  &  (cieotta  :  qu3mp1i1.rtinoncalIt.nr, 
prot.uratore>aatcin  pu.ntcnuut.hoc  ipfo  viccui 
leprxfcotaot  aduocaroium  quos  inuitosdatt 
pofletradiciu dijfrprsced.  tia  i.iit.  G.  &  ipfc  hic 
Tre'.it  pto.uiatous &  aduocati  orht.iura  paiurr» 
b  jdtcditr.ircafjjiira.c. 

Controuctlum  quar  moverur  tk-  D.anraan- 
datum  confcrri  poiiir  pollmortcm  ad  cxplica- 
uoocail.jiu.dtjolution.rtiicimui  *dd/jp.iy.  rhrfa. 
Lir.  E. 

Kiji  tgnor*nttm*nJ*t»no  )  Parum  fubtiTsharc 
excepcio  clt.cum  hoc  OHioqrcaiu  ipfo  »utc  mao- 
datum  ibluatni ,  &  xquitatt»  filtcm  ruruitu  ob» 
itiftjm  ignotaBtiam  aiaodacaiio  ,  nomincco.ui 


lttingatur:vcl  quia  oaliumetiam  intcreflc  pat*  *  qtixgcihtvi.liiacttoderur. 


I  Iveifapixtedcrepoccft.Planc  icvocando  pto- 
curatotcm  Jominus  cnr pci.aius ,  fiidfacUt 
citra  iaftacnc»jfam,vi  ttadit  fhtrd.Uc. 
L  1  t.  C. 

Intmeconfiuntuiudttiu.)  Traditioharc  quo- 
idpatcei  rei  •  aiutccommuni  non  difcrcpac: 
quoad icloiem  veu  oon  vidctui:  o  m  uihtl  10- 
lerelTcpofljtfei.quominus.licet  fatisdat.c-ne  dc 
taie-cu  xftita,in  lc  tulciput  mdicium :  Uccc  ne« 
cefium  non  ncvtactorptoptocuratore  fuocax- 
liouem  dctatocxponat. 

Vt  navt  (yttgenier probat  KenchegnU  )  Etergo 
exiftimat  Ticutlet.  quod  exooc.acioptocuta- 
tonscoofcofudominilolo  cVian.  !ite  eonccfta- 
ta  4v  citca  caula;  cognitioucm  n.iuto  quoque 
aduttfjtio  fieri  poffu .-  ica  enim  cafum  foimar»- 
dun,  eiie  cx  eo  Lquet ,  q  lod  ii  litcm  noocoote- 
ftatam  vel  cjuia  rofiitisa  i  I  factum  proponas, 
nno  m .  nouailla  tutuia  ilt.  ilcTito.  Vetttm no- 
ns  tixc  ailticiu  confiitatur  !.pci/.a5  imftmJyt. 
vbi  Jicitar  fi  dumtcus  procurttotcm  nuujre 
Tel  t,5t  ciusrciiuftas  cauus  piartcodat  »  quas- 
aducil-tiusfal  aseflcdicac.Tpjd  ptxtorcm  noc 
eilc  cicip:  jUi:mn  Il.teri.i.z.C  h.t.  quancv  itut 
dotntao  faculcas^oft  titcm  contcfLiurutudici» 
>prrHur«cotet»(<  rraas/crcodi. 

kllit  i  nutgu  tttidtmttmt.  )  lUtio  invicis-  rmpa- 
Oendi  on  ji  piocuiaroitt  qu->m  iun  S  n.  oroptia 
iacictnaadifctepabitautioaciatisiiiplis.ptai 
iu£.po(itikduobus,qux  ^onbuiiio^Jcniisialu- 


L 1  t.  F. 

Senttntta  tgitur  tntum  ftrripittfl.  ~)  Imofcrri 
dcbct,cx  hac  ipfa  tatione.  qui>d  .'cocutator  do- 
miuuslit.,  clf  -.llqusha  c  potift -s  huiosd  >mt- 
nn  .  vclcntcnttaiodomiBtum  fctri  noa  po:fic»> 
q  iod  notiit  (  oflr.inl.xx.C  b.t.  U  (i feraiur  nul- 
Ittct  idfiatSit/if-i^idLeamque  veritatcmcllc  tbii. 
att.Bl.  Et  reroarbitrto  ludicis  hoc pcruiittcrc» 
vc vcl iodcminiuni.Yci  10  procuratorem  fentc- 
tiamfcrjcfucririnfubttlcracif  quodio  fumofi| 
iudici.sc-u:cla  loco  tndttur.w  quis  lingetpcr 
piocutatotcm i.  6.f  1.  dthuyui n  t.tnftm.  qux 
cautela  nnlla  edct  ft  in  domtoum  fcntcotiam. 
fcrteficcrct:faciuntq<ix  Ciptidtjp.+  th.*,  lit.C. 
notata (uot,derr.ioum citai  1  uuoque  non  ■  i:.: 
qnod  communtrcr  rradunt  DJ  ind l.ti-C.h  t. 
Vbi  tamenaddcnduiijqno  \  \  ftto  conftituit  irv 
f  t.vtrj  a!iA  injuttr  U.JaiiJjt  tcrcus  caucat  fe 
tcmpotc  fcntconz  fcr«odx  in  i  idtcium  vcotu- 
iamcflc;cuii!squidcm  rei  n.-  clfuatcm  oulloa- 
hofioc  vidctnr  rco  impofuirr  (uftu.  quatn  vt 
111  ipfu.Ti  p-^rtus ,  qui  ctia  ocffcctuiploactiooe 
iudicjti  tcoctur,.a|uain  inptocuratoicm  fcatca- 
tia  rciatur. 

1»  CMmeranmtnvid;turt*r.:)\rr\oTobi:e  h;c 
vidcruiTr.quwt. bocbc  I».  ctpio.uracorcs  fitc  «t 
comcfta'»iiot,mo;tuo  tan>cpr>r.i  Jpah  bxiidc» 
ad  reramendam  caulam  citan  U>l-oc-  Vct  um  vi- 
dctuihoctarti  n.i  1  isticrt  UOB  inconvenicB- 
tci  ,  quodnic.uiJiotcsbodic.ai.uou  v;i  Itm, 

ftxi 


Digitized  by  Google 


l7<  DISPUTA 

vctiinftatuixcjcmini  cfRciuBrur.fed  vtnm  poft 
litis  coutcttatio.icm  miJi  miniltii  &  vicatlj  ma- 
nent.quif  pc  quodin  pcincipales ipfos,  noaau- 
tcm  ia  pruLUUtotcs  fcotc::i  i  ferrifolet. 

THESIS  XI. 
Lit.  A. 

Aclitntiudutttinon  ttn,t*r. )  EfFccta  infpeSo 
hoc  vctumcft.quiaaclioiudicari  in  cumdcnr- 
gacui  /  4. inprtn.d.rttudit.  eoquc  rclpcdtu  dici. 
rur tnl-Piuntmm it.h.t  procuracorcm  nco  coo- 
ucoircled  ex  hoc  iplo  probatur  ,  cum  iplo  lure 
rencri.qui  fcoius  cft  illius  phralif, dtneguri *&it- 
utiArg  l  gmprtn  d.tmtiur.Sc  fi  quidcm  piocura- 
tc  t  splc  damnatur  d  l  61.  vc  paulo  aocc  ptoba- 
ti;m,!plo  quoqiic  tutc.cum  iudicati  rcncri  con- 
fcquciHelt:DCC  malcnotatC«yr,r#».»»<i,.i  si  qnod 
actio  quidcm  ditccta  in  ptOcuratoccm,  lcd  vti- 
lisiodi  niiaumdccur. 

Vbt  vtrbatlls)  Rceta  hxc  explicatio  cft ,  quia 
cum  inf.l  ci.agarurdedcfcofatc  ,  prn.c  piuni  L. 
<1c  coquitanquamptocuraior  vlcro  inittucnit, 
tccipioporrcc.inquemae  decipururartor.rwe- 
rito  datura&ioiudican.  Do&otti  tbid.  £«r/C«- 
jt'tn.5i  alij  paulo  binc  abeant.explicaotes illum 
loc h  11  dc  piocnraiorcqui  mandatum fe habeic 
mcuticbatur. 

Lit.  B. 

Konnifictufurfignittt.  jVcra  eft  fttioaI'egata 
a  Trcut  :  cjuu-doii  polt  prxftiram  fatisdatio- 
oem  rfc  ludicato  Jolucncjo  loccrclt,  yrcumipfo 
dcfcnforcpncius  ,  quam  cum  domioo  cxpcria- 
tur  Gio.frulii  locum  ilium  inl.  6*.h.  ttt.  de  pro- 
tuiationc  accepific  vidcotur.  Rcctias£«rr.  r? 
Cufirtn.tbid  dcdcfcnforcaccipiuot  ,  fedioboc 
crrant  ,  quod  cogmtioocm  caufxrerci  puraoc 
ioiet  domioum  L  defccforem,  cum  porius  vcr- 
tstat  loterdomiuum  &  actorcm,  coi  latisdano- 
nc  pixftita  ius  quxfitum  cft. 

THESIS  XII. 

Trcs  qaxftiones  kic  theG  contiacotir.  T  A  n 

negligentia  procuiatorisaoccatdomion.  II. Ao 
cootumacia  cius  ooccat  domioo.  III.  Qut- 
buj  cafibus  fatftum  procaratons  domino  bo- 
ccat.ao  rcfticutio  huic  dcbcat  coDcpdi.  Exhis 
priorcxtra  coutiojcrfiamcft  iicur  Sc  illud  coo- 
nexum,noeninc  eius  quod  procurator  peccauir, 
aclione  maodati  eum  cooueniri.  Pcftcriores 
dux  cootroucrfxlunt.  ,Tr.  aliud  inorgl  gcotia 
aliud  in  contumacia  ius  (latuit.  Acqmnquod  ad 
hufxt  ejrTectutQTtiudiciurn  tcncat;*  icpccotia 


TIO  IX. 

valear,  oon  vidccnr*fufE:icns  dirTe-en»ix  ra- 
tio  •nter  ncgltgenctam  Sc  conrjtmcum  daii 
poffc  acquc  cuim  alia  dc  caula  illa  oocet  , 
mii  quod  piocurator  domious  litis  eft  t 
quxipfaracit  ,  vtcootumacia  qirocjuc  ooce- 
rcdcbcat.quio  ti  ratioocm  iurisconlulimus.vbi 
ptocurator  litem  contcftando  in  fc  iudicium 
iranftulit,  quoaddccurfum  mdicii  &  procellus 
pcrlooa  domini  ia  coofidersrioncm  ampiius 

000  veninfrd  omnia  periadc  tt uctantur ,  atquc 
fiocgotiuinadit  fum  proeui  at  orcm  pcrtiaercr. 
Et  probatui  hoc  ccxtu  nonollcuto  ini  xo.h  t. 
vbictianili  fuudevcl      •        a  ptocuratore 
commilTum lit,  lcntcntia  vaict  :  exquonotat 
luftuibid.     ium.  |.  Sc  totidcm  verbisex  eoSi- 
c*ar^.r*»/quod!icct  rr.andato  quaotumuis  gc- 
DCtahooo  contmcatbr  dolus  ,  dolum  cameo 
committum  a  ptccurarore  nocere  domioo.-licec 
icuera,vt  iam  dictum  damouin  domiai  hic ooa 
Ipcdtciur  ,  fedquod  procuucor  dominus  licis 
cft  ,  cum  quoqui  maodarum  domioifcquutus 
lirem  coniaxit  dccipi  000  dcbcr,  mulco  minus 
koc  prxcexta  mdicium  eludi  ft  cosuclli: 
qutoaliasooo  nocctct  oegligentia  ,  qood  occ 
hxcmaadacocontiocatur.  Et  haoc  feotentiam 
probat  Sttlittt.in  i.\.C.h  t-  nnm  fi.  vbi  prxci- 
puum argumencum  Bjrca  frucloatio  delunip- 
tum  diflbluit  :  quod  lcil.  illc  000  idco  quo^ 
nundatutr  habeat ,  fed  cerro  quodam  rcfpectu 
eVfccuodoroquidpropneurti  ;  rocurator  dica- 
tur.Nequeobftar  .1  4  1         luidittntt  :  quia 
cft  de  mcre  pcrfooali  Sc.  Ipeciaii  cootumacix 
geocte.qux  oou  tcif  icitipfum  proceflbm  ,  fcd 
qoa  ptxtunsautonrascootcmpra  viodicatur.fc 
quidem  fiugulari  eaque  posnali  atTtiooc  in- 
croducta  ,  quam  conrra  domioum  dari  plaoe 
fncrit  ioiquum.  Et  hacTteous  bic  ceotuma- 
cumnoccra  dicimus  ,  Ttfeotcotum  drfinitt- 
uam,pctiodeacftipfedomious  concumax  fuif- 
fct.iurcfubfifteutcm  ludex  prouuotiaie  pcflitt 
q  x  .V  C*u-c,  fcotcntu  r    iml.    \.  l.fiuuuim. 
dic .caque ipfa dtftiofiio cft.quam  refcrt. Cyn.it» 
/.).  C.i-r.quod  toDtumacia  ptocuracorisooceac 
quod  ptocelibm.vtfcDteotia  valcat,ooo  quoad 
pccoam  dcmioo  mfligeodam.  Scd  Scquoada- 

1  os.  erTcduscoatumacum  dorrfioo  ooccrc  oc- 
gabimus.veluti ,  quod  contusnax  ooo  appellat, 
vxnotSmlit  ind.Lx.C  A./.m/qBod pcxna fic  qux- 
dam  cxtra  proceflu  11  vcl  quod  trnr^otulata  fic 
inftantu  finitaius&domioium  illud  procnra- 
toxil  finui  v  idc  tiu ,  *.  um  doaiAHi  ipfc  mrc  f  o 

pto- 
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profrqni  cu'im  f<otc(tl.m.C.dt*ffeUat,  Ex  his  dignationcm  ibi  rtftituirur.noo  autetnrcftlll»;» 

ctiam  lUud  cfriumr ,  vt  locafu  Ims  non  coatc  tiocoDtraleotcotum  datur. 
ftatqcoatumacta  procuratotis  cooftituti  doroi-  THESIS  XIII. 

00  noceteoondcbcat :  vcluti  fiagatur  demit-  '  Lit.    A.  ' 

teodo  credttorcsex  fecundodccrcto  qujm  qut-        Interdum  extracrdinem.)  Qarftio  hzc  J:  Sa- 

dem  rmflioacronoadecerDetprxror,  (domino  lario  procuratoris,an  &  cjua  actiooc  illud  pete- 

piiusaoncitaco)  vtruaxtme  illcquiadomino  re poflit.liquida non eft  ,  dcquapleniusagitur 

ad.defcndendum  accepit  maodatum,conruma-  in/r.<//$. a7./A.t.Ahquid  hicattiogemus.AicTr. 

circrdefcadercrccufcr,  quod  tradit  C*Jlrt».ia  l.  peti  iuterdum  falatium  cxiraordiocm.coquefe 

l.S.iJiaHiiiutdio&c.  rcfeue /.17.C.  Mtrtdatt  ib quadicitur  falanum 

Tertu  quxfttoeft  dereftitutionc  dominl:  r-  incctrx  pollicicariernr.s  peti  noo  poiTc  &  confe- 

birludl  quidum,  fiqndcm domtnn per adlio-  quentcrcxiftirnatTrc  .r.textumillum  rcftrin- 

ncmrruudatifarciri  damnura  poflic  ,  noo  cile  gcudumad  actioaemmandati,quaeno'imfen- 

recuircadum  ad  rcmcdmm  ex:raoimuarium,  tcntiam \attbidt  Artn.  ftq:titmrS*lie.  d  /.i.,C- 

CxrcrumfiprocuraTornonfitfolucnJo.fuccur-  M*nd.aHmx.SUhihid.nHm.t.  Scd  prxrerquam, 

fcodum  dominocfle  cootta  reum  abfolutum,  quod  ita  ioeptc  capratts  confultotis  vctbis  re- 

cominuoiflima  omoium fcntcntia  eft  :  fucuiri  fpondiflentImpp.rcfui.itur  illaopioio  tcxtucx- 

autem  duphcitet  potaft.cx  capite.de  rcftit.ma-  prefs  ial.quipttuniam  %(•  $  ftnmU.mmndali.  Erg* 

iorum.ex  da  ulula  gco  e  ra  lt, 5' tcjuam: h  1 uft* cau-  dicendum  clt  ftrnpluticr  inecrtum  falarium.ve- 

/m&e.vc\ cx  capitc  doh.fi  Uic  a  pattc  procuraro-  Iuti,fi  quisdicat  ,  fattf*ei*m  ttbtdtfmlmri* ,  peti 

xisinccr.icncrit.ctiamfteurononparticipauerit  oonpofle  :  quod  limitant  Dd.nifi  coofter.eum 

rcus  ,  vr  vid.fi  itcrumagenti  dommo  exccptio  opcrarogtatisprzftitutomnonfmflc,  exemplo 

iudicatiopponatuf.rcpltceturdedolo.quxpoft  Advocatororoiif/.i.$./o.^.«x/M«r/c<^M/.quod, 

Clo.aoa  obfcura  vidctur  fcntentia  Cyn.  Br.Bl.  in  hodicroisprocuratotibus  ,  quos  advocato. 

S*  'te.in  l.io.  C.b-t  Vetummouct  quod  non  vi-  ruminftat  cfTefupradiximus,  &  quihoc  tanqui 

decur  replicari  pofTc  dc  dolo  tertii.r>  ind.l.io.C.  officium  exerccnt ,  rationem  babct :  vix  adra- 

h  ///.iodiftioiftc  negatur  reftitutioncm  dariad-  tionem  jurisnoftri ,  fiqms  tanquam  mandata- 

uerlus  rem  iudicaram  ,  oeque  intctcflc  videtur,  riusoperam  prxftcttnifi  olim  quoqi  aliquosqui 

fiuc  id  fiat  dirc&oao  per  modum  ieplicationisf  ordinaiio  hanc opcram  in  foro  partibus  prxfta- 

Bequeminusdifficultctlocusillc  adtafumquo  rent ,  fuifTc  cxiftimct.  Porro  vbi  ccrtom  quid 

procurator  oon cit/olucndo  reftringi  non  po  promiflumcft,  modononfitperfoaaquxope- 

tcft  ▼rforeafltsinpunctoiurisdcfcndipoffitfen-  taslocate  ,  nccfadum quod  locari  folicumfir, 

tcmia  oegatiua.reftitutiODemdandam  nonefle;  (  quod  bic  res  ttanfirct  fn  locationem  )  provc 

fetccproca  non  valde  vrgcat  ratio.cuiusTi.nier  itipulatiooc  aut  paclo  »cl  io  conttneoti  vcl  ex 

xoinit  in  cafu  comrotflx  nrgligentix  :  quod  im-  iuteivalloadicctofalariom  promiflum  eft  ,  ita 

patari  poflit domino,  qui  non  clcgcrir  procura-  vel  roodicltonem  ectti  cx  (tiptilatis,  vel  prxfcr. 

toremidoacum  ,  quiafic  inxftimaodisfaculta-  vc  rb  is  ad  io  t,  c  Dd.f>gftGl*.i»l-t.C.h.t.Br. Bl. C *;ir. 

cibusaltcnusfacilcquis  falli ,  &  quikodic  ido*  conceduoc:  vcl  adtouem  mandati  paclo  infor- 

oetM  <  ft.ftcultatibuslabi  eV  fatisidoocerumco-  maram  :  cumaliisquoquecafibuslicet  altcrata 

pia  aliquandodeficcte  potcft.  Rectius  adfertur  aliquantum  pcrpaclum  oatora  eoctraclus.aclio 

l.\).f.v!t.C.d.imd.ib\  quod  (pecialircr  minorib'  tamcn  cx  eocompetar/  t.6.  dtftfiti:  nifi  q>uispu- 

cx  caufa  oegligeocix  curatoruiu  vel  procurato-  tavctit  vtilem  hoc  calu  non  dircCttm  cfle  mao- 

tum  to  fubGdiumac1iodarut,aliud  obtioercin  datia&ioocm  *r$.  t  (>.  %.vlt.  M*ad.  vbitaroea 

matonbos  a  contrario  fenlu  coocludi  poteft:  quoddeutiliaclionc  daoda  dtcitur  ,  itaetiam 

occ  quod  ibi  defidix  tantum  mcntio  fit,  ob  id  in  cxplicatcpoflis  ,  vt  non  pio  rocrccdeifcd  fupec 

cafi  ftaudisaur  doliadmiffialiud  Imp.  refpoo-  principali  adtio  vtilts  maodati  dctur.  bac  dubi- 

ftirurn  fuiffc  crcrtccdum  cft.Neqne  obflabit  ifti  tandi  rationcquod  ptopter  conventiooc  fupcc 

fentcntix/./.$  >  d  eij.tr  autmfacl  tyr.quia  cafus  mcrccde  videbatur  mduitTeoaturam  jocatioois 

oirntnocft  difltmihs  quod  otbil  imputari  pof-  mrg.x.^.vlt  M*nd  quo  ctiam  penioet/  i.iapr.b. 

fitaitoti  ,  quiadvctlaiijdolo  aclioocm  amtfir,  /.6  hooor  iotetvcocrit.eflc  maodati  acliouem; 

quxadcu  citraioiutiacutufquam  «ciultam  io-  «juodhoDoiariurodivctturofita  rccrccd*.  Scd 

Z  lDua- 
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ia  tradlctooiaus  Dd:  hoc  fctupoium  moTer.  uodem  quodboc  oflneiam  adrarioocm  iorft 

quod  partcs  diftiocxioaora  ab  ipf-s  cradiratusn  noftri  tiIc  eft.et  ia  quo  folaopera.  ooa  togeoio 

tu  •xhaurtaat  omau  irwmlM a,v*Bullut  fapcr-  craditioaat  piudeotiaaliqua  dcEdetaotur.  Pla- 

ficlocus  cogeirtooicxtfaordiQ.nl  r  ,  cuiusta-  bcio  Procuratotibut  ij«,  qui  .Ttfapradidaoi» 

tnco  difesta  mcntio/.i  C.M*n<t  vbicaoppaat-  hodietDismot&usiafupetioribas  tadiciii  ad- 

raraftioaiBiandaci,()»«*/.7D-  —d.  ita  qutdcm  Tocatarom  iDftat»bciocat,lcntcacue  Ticaticr» 

promiffum  certum  (alanum  appaicat.Bt  laoe  cu  poflit  cffe  locas. 
noraiocularij  06  qaidvisoecquantumcuqipe-  r 
teteautrtipulanlicuiilecooftet,  etiam  vbi  pa-  n 
ctxmTclftipulatio  totctTeoetat ,  eztraordtna-  Disputatio  X. 

riat-Cogaiiiooi  iocumerJepetoifletaeile  crcdt-        DE  NEGOTIIS  GEST15. 
dcrim-. Veram  dc  his.hoe  qntdem  loco  fatis.  M.t/htndtnt« 

J)t  ntn  etnftitntt  ttinm  tgtrn trdintm.  JHocio  ' 

proeuratocibus  ad  ractooem  iutitooftci  dubtt  Ch*.IST©phOi\0  Ludovico  a  BcttCtt- 
rlTe  iam  diximus.  Cxteiem  dicere  dabebac,  dorft. 
quodde  aoo  cooftitutoam  n%fi  eztuotdincm  THESIS  I 

iusdicerctot:fiquidem  toitto  thcfcos  eriam  ib 

cafucenftitutilalatijextraerdioatixcogaiciaoi  LlT'  A* 

fecerat  locom.  4df£9&  STnnsfietntrmmUt .  )  GcnashocrjcoT 

L  1  t.    D,  1  gTpyS  6t  (cqoCBtta.aaguftioicm  faciUBtdc- 

AfTcritkic  Tr.quod  acquifica  ci  proctirJtio-  SBffi  BDitioncm,(I,aur  r*\t.c£/*ef:iracta- 

ne  fioc  pcculij  qa  in  Caitc.  ftatim  illam  feocca»  flavBnrw  rur.coafciaotor,  qoa*  fcil :  ofteoduoc 

cum  limitant  duplici  (ubtecta  dtftio&iooc,  actioeemncgotiotu  geftoiurojcropct  cx  quafi. 

tumioterjusTctus  &c  oovuro.tom  torcr  condi-  coouadu  aoa  oafii;tdeoq,cautio  bic  ptaimic- 

tionrm  peifoeatum ,  anfrnc  vilcs  anbootftic»-  ccndaexacqoodbxc  acttoalia  fit.vcitaloquar, 

ici.Vctu»  vtnroquc  dubiam  facit,  quod  o*b  ordinarra,dequa#»$  i.Jji/1  4$  fi/.j       jmji  « 

exqaalicacepcrfoo*  ,  fedezciculo  sc  caufaac-  ttntr&inlt  tnprm.d.tbUr.ty »fl.jiu  quafilob- 

qeucodi  dchocvidetur  ftaroeodora  ,  qaod  1-  bduiia,vatiitocg»ttisaccomaiodau  :qaod  cx 

Itasectaro  quod  in  rattttia  vitcs  pctfoo*  acqai-  fcqq.magis  apparcbit.  Qaootatnaatcro  bic  prt- 

Uuerunt.CaUrcofts  prculij  nos  efiet  diceodum:  mom  quafi  coatrectus  &t  mcotioyobitcr  aoraie 

neqachacioiequicquam  jarc  boto  matatom  libee,  hos  coatractas  a  verUfcte  tc  pactata- 

apparer.  Et  iane  quomnus  ifta  fab  quaftCa-  ctraab  expielTis.id  cft.  qualitatecoOTeortonr» 

fttenlcp-  culi.  m  rrfercodaexiftimcm.moTCor.  dtffcrrc  ,  quodplottbas  ttaditot  infta  dtfr.n. 

I.Qdod  tnt.^.Cd.  ndvttmt.mvtrfjndn.  advo-  pciodc  di>ccudicaulaiuboscootiaCtosapp«*-# 

«atorom  tanrum  falaria  leferuotut  ad  pcculiotn  tati  czteiequin  lCci  iu  loqtii  .  m.ot.vc  obl  g*- 

<■-  -    Cafl  I  .•  - :  0. :i  d  M  l  Vtt  C  dt  tntj  t efl  a :1  a-  ttoocBI  ,  ooo  ez  quafi  conttaclu  ,  fcdquaiicx 

lana  publn ahoc  tcfliingt Tidetar.-qo»  feorco-  coetnctu  vei deli&odefccodctc dicaas. 
liafoit Sptcu  *:  jclara  sBildo/o/.6  mff  C.d  tto.  LlT.  C. 

4haM  HHm.it,.  &  faaecumqoaiiCaltteafepe-  Ea&aai htrtditdtu tmttntu.  )  ReTcraooiri  laic 
foltom  ijldcmfereqaibasCaftienfepriTilcgiis   pagnaiorci/.v.*.«>J  f>/.i8  ffin.i.  flip  itrmtr. 

gaodcar.eaciuatcztamreaicieooafuotezttB-  ncqueceim  dobiuni  aft  ,  qoia  cctasn  ioipccie 

^roda-  Hioc  cooleqacat.er.  11.  Quta  quafi  Ca-  4  l  |.aai  edi  poitadcunti  acVo  quziatot ,  qu-od 

strcafe  pccaliora  dtcitar  icfpccla  cBiaidam mi-  fcilquaodocuoqoc barrcdttate adua»tcoapu»il- 

ltiiaetogata):pfocmatorautcmBequcmiliraxe»  lud  cum  terr.poremoiiis  tcftatona  coatioBa- 

acqoeeiusfuodinquarmercpiivaracft.  mili-  tut  ,  Ecur  &  qoad  patftm  bxicmtas  vdicitax 
iw  dicimcrctur.  III.  Quodaliat  etiammetce-  icpta-IcBtatepeitooamdccuaAi.oonprOptctca 

dcsprwcuratioBis  ruiusvas ad oegoiia » imoio-  oegatat hzredHascfieiaccos,  dcquoadco  cafoj 
xiitonaretiamfuix*tioait,quaG  C^ftteofipecu-   piattotquuqi  cdicrodumcc  u     :  A  i  }    y  qjoj 
lioaccrnfriipofluot.coona  rxprrflem  tcztia  ptztertim  aotc  declatatam  ab4t*reJe  voiua- 
f.i.t  ptrijHmtptrJnthM  tum  vbi  ao»  coiitijpccultj  utero.etus  orgoria  veredictnoa  poiiunC. 
ctlc diatai.quodfUiU^iabotibu&iuisacc^uifiuic,      Sul&Jtuntn.l  M*ic  addacuut  Ai,i.rexqua 
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eonmrium  potiut  ofteociirar ,  quooiaraquod  cnlpa  ciFc  vidcatur.  pr»>eo!  dubio  falfamregul* 

ibi  dicitur,ijM/f{»*««/«.miaifncfigaificac,ct-  iliiadfctibitfeateatiam,  qoippcquod  culpavcl 

aam  vbifcteatitaegotiageftafaot,auic  actioot  prxcipucratioaecias  a4qu€  rttfpectat.cotrahi 

eiTc  locum.led coatioetur  iji v crbil coatiouatio  videatur :  bjcuci  hoc fcafu  fulpcdus di«.itur,qut 

0dtit.pr*e.dfrjc»r.^u*dmoa  taorum fita&io, fi  fc  mgcru  tarelac  vcl  procuratiooi  /. at.tfa  pr*»r.. 

q  jis  gciTct  tc  oegoua  (cieatit  >  fed  etiarafi  iguo-  Ideoq;  diceadam  eft  tegulam  iftam  ctiam  hac 

tantistillo  videl.calu  maad  sti.hoc  ocgotiotum  trahi  po(Te  eam  fnr-  Tmbr.mdt j<f.  ita  vt  qui  fa- 

geftorum.idque  ftatim  M«*./.*.fubiicirar .  icaq;  cileahena  oegotiageteoda  fulcipit.hoc  io  culpa 

cocafa,  fctlieet  ,qao  igaoraorisncgotiagefta  etTeintcUigatur,quadecaufa  ctiam  ad  czacttf- 

fnot, vlrrocnroq;  □  afe nar z&io, & c.  Quodau-  fimam  aditringirur  diligeotiam.exfcutftia  re- 

tcm  addncit  /./9  $  a.6./.apparcriude.coofuodi  riori  de  qua/A.y.  Et  multa  tamcn  gefforam a 

al  icur- actiooem  ocgouorum  gcft.  qnar  dtci  culpacxcufarepolluac:  Sc  refte  C»i*tm  dL}6. 

Ccftordinatia.cum  czrraordioaria:aequedu-  imf  Laus  cft  altquaadeirumifcereiercbas  ami- 

mcft,quinmultiscafibui,cciam vbicxiutla  ci.nonouoquam calpa.-  & optime ibtd-  Accur. 

acgutiogcitafuar.vbi  pcrfonas  conditio  acTio-  magit  crcdicaroeg.gcftot.oaicium*  quodhe» 

aemmaodati  oafci  pruhibcr  (qued  accidic  ia  mohomtoidebct  implere  ,  qaaai caipabiltter 

fpecic«\/.i y  aafci  a&iooem  oegotiorum  rei alicax  fc  immi(cere  voiuille. 

gettorum  ,  qux.>tiquao-Jo  actiooi  maodati  clt  §l»iv»mmnrim  pr»r«'«/«r )  Noraodah;«  cft 

iubfidiaria  :  ficuc  lc  coottae ,  rootra  cnrato-  incuiiaTrentleri.quinrgotioram  gcftoiatnia 

rem  ptodigi  vel  adolcUcoti»   eiTc  adioncm  gcnctcappcllat  piacuratorcm  volaotarium  K 


eeg.gctt.Vctumillaocg.gcft.adio.dcquaagi-  tatncoioitio/w.i.diftiogutt  geftorum  in  neccf- 

wmdJ.f.mtr.dtHig.&*fi.&i*i.i.  \»fi.d.  tk*  (ariam  &  voluotattum.ita  vt  vttoqueeafupati- 

Ug  f  »*  »»*fi*xet»,  tatam  ad  eum  cafum  quo  ig-  tctaetieoem ncgorioram  geftorum coaccdac 

aotantu  acgutta  gefta  fuot,  pcttmete  videtur  THESIS  II* 

petddtcitustuncta/.io.J.t. ««■**/! ,  ibi  •«»*  Lit.A. 

«•* mmtttffftrit mmndmtnm.  Et  tamco  faccnduca  Proponittnitiodiffercntiam  inter  geftoreai 

cft  vcmaadaciactionititlocus,  non  fcmperex-  aecetTariumcSc  voluntanum.delgmptam  abco. 

ptcfTum  mandarum antccedcns  dclid rratl pct L  vt  ipfeloquitur  quod  in  a&iooera deducicur,0e 

jtMf*r,6:difl.rtf.i»r.i.6.f.i.l.il.mMtdsti ,  vbi  quod  oeccllarius  ad  omoia  gcreoda  teocatur, 

oetaodafuBt  vetba,/ip«/7«*jiW.-qua:feil  arguuot  ipootaoeus  taoramadidquodfur.cpir.Vbi  mi- 

fcicatiamprohiactc  valcotit,  6c  qmJem  kico-  tio  parumfubtilitcrpronidemhabcr,quod  gc- 

ttaracumipioactacoacBrreotem  ,  Jtibi  qait  rcndumfafcipirur ,  ckquodio  actiooern  dcda- 

aliquid  taoqoam  pto  rcicotc  gciiit.  Crtcru.tru-  citur.Carterum  ipfa  hxc  aiffcreotta.qood  neceU 

zimc  vbi quistanquam ignotaotis  nepotia  ge-  tariamgeftotcm.l.Paiticubriscft,&adadmi- 

tit,poftea  fupetucnicosicientia.Doo  Itarimio-  niftrarores  voiucrfitatis  tantum  pettioct:  quoi 

ducecmaodatum.qaodaliat  omoit  ratihabirio  cxipfisTr.acccffariigcftoiitipcciebusappaict» 

racctetoiina€tioacmmadati,dequo  lnfra/».*  exquibuspropofux/j/  C.t^/fff.ezccutotis,  li- 

Lit.  D.  beri  heminitpiofcrvepo(Tcfiieiu(modigcfto- 

Smtmtmdjut  ^AUhancslTcfpecirlcam  diffe-  tam  fpccictfanAjquioooaiiiad  id  qood  fuke- 

tcoriam  hoiusqoaft contrac^tat-Veram  aotval-  peruot geteodum  tcncotor.  Dciodc  diftiocri» 

de  leftiingcnda  ent  vox  maodati  aat  coatta  illaideooulliutmomeotieft .  quod&ipoota- 

ctaditachefibaifeqq.  valde  aagufte  accipicada  aeutoegotiorom  pcitor  ommaadqur  accclEe 

detinitum:fiqoidemaliatczemplit/e.i.  ptopo-  cxpcditctcoetuttck  tcaera  nccctTatius  quoqae 

fitishccmiaimc  cooaeniunt.  tantamad  caqusfufcepit  cxpcdieoda  adftrio- 

Lit.  E.  gitur,(ufcepiBcautemomniacaiDteUigitar»acl 

jt i0Ki  cmlfM/fl  <yc  ;  ExpIicatioTr.qu*  tamen  quaexneccilitatcofficiiobligatai.         «  , 

ctia  i.  probatt  vUctut  Cttmtmi»  /.»9.  d  rtg.  imr.  G±*td  fimciffu  vt  emoi»  itfi»rm  )  Dcciltohai9 

fliort  &adcafiimfipgularcmrcgulatcitiingit,  quxftiooitpeteodacx/  o.^.v/r.AM.teacbiruroi- 

«amquecuiut  vfum  iazioremeleoportct,quo-  mirumetiam  oeminceoiuquatnoo  gcflit  duo- 

dammodotollit.  Quod  fi  hocgeoctalitcr  obci-  bua  cafibut.G  proptcr  illumaliato6accc(Et,co 

acrccxiftimat,  vtiatioactctui  taaiuoi  qanio  icicaicA:  noo  ccdcntc,vt  loqaitur  Sstu  mLtti* 

Z  %  ttr. 
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t»r$20.C-h.t.»  S.itemq;  fialiusdiligcnriorom-  ditotcsqui  iudicatam  dcbirorcm  fecerunr  >  io 

niafuiflet  gcfturus.  fiztra  hosduc$  cafusooo  vcnditioocm  bonorum,& coipfo  confenme  in- 

tencbttur  oifideinckoatis  Sc  coooezis-  Et  haoc  telliguotutio  executorcm  ,  iecuodum  feotcncia 

lohanms  opinioocm  fuifle  tradit  tbid.Salic.  a  prxcorc  daca.qui  etiam  dum  feotcotiam  acre- 

(quam  malc  vidctur  accepiflcTr.quali  illc fim-  ditotibus impcttata cfFcftui  maodari  cutat ,  ho- 

pHeitergcftorcmdereliquiscenerinegaflet)ea-  tumquodamodo  oegotititn  getcre  dici  poteft, 

quc boois rationibus  coofitmai.coutra Cyn.C»-  Et  vtcuoq;  ammus  tc&a  ncgotia  credttorugc- 

Jrt».&  Bft.tiid.yn  teqauorur  Gutl.cx  vitiofa  icodi  ooo  adlit.fatis  tamen  eflc  potcit.quod  eo- 

iacione  ,  quod  ipfa  dcUinacione  &  incenttone  tum  vcilicatem  bococgotium  &  hxc  gcftto  co- 

gcrendicumco  cuius  negotia  funt  .  contraht  ccroac,cu&  alnsmultis  cafibus  in  quib-minus 

▼ideatut.  PlanefiaWusaliquisalianfgotiaaclu  apparct  ocgotiagercodt  animushxcactio.qux 

geflerit ,  hic  folus  tcncbitut  ,  quod  faftum  hoc  quodammo  io  vaga  &  fnbfidiaria  cft ,  accomo- 

contioens  veritatem  ,  potencius  cftadptodu-  detut*rj./.j  $.f.&f*a.Li.$.f  &*.i*f.l  ir.  &L 

cendam  at2ioaemquam  altcrius  aoimas &  pto-  j t.J.i.n  /  fitergo  contra  Fabr.qui  criam  io  cun- 

pofituai.  nedlcndo  {,-ftm.cumd.  §.8.  nugasagerc  videtur  , 

LtT.  B.  probania  magiscoocihario  GUff.  ftqutdem  vix 

Vteumemrmttr.')  Cautionehxc afTcrtio  opas  eft.vt  intra  apparitorcmdcquora^.    o  &  ahu 

habcc  ,  quoniam  quoad  fiogalaresactusafgor.  czccutoieradifttoguctcpolljs. 
geft.actiooilocum  cflevcrumcft,  ineoqucdi-  Lt  t.  D. 

uerfatutotistatio.quicuceladuraaceoullo  mo-       Pfopnoithicaliam  fpccicm.oeceflarijgcfto-' 

docooaeniri  poteft.  Arquioiacaiunairxcucx»  rishis  verbis.-tMBMfW'  feflhmmi  inthtmt*  mtgtti* 

vbidereddeoJisacltoaibusagitUf.quxftionoD  ftrfittrt  c^uttr.Sc  10  allcg.  fubticit,  &ftnon  n*f- 

liquidaeft  ,  an  curator  nrgtt.gcft  aclionc.an  t*tur ftjlhtimut. Ax^uia  catdo  huius  contiouet- 

vtilitutclx  conucniatar.de  quo  i £ i tu t  infr.p.  t.  fix  »oocircapctficieodaoegocta  .fcdioco  ver- 

iiff  <)  th.pt».  bz  quo  ctiam  vidcatu r ,cz pltcari  citur.quxnarnacttohuic  totort.non  natopoft- 

poflc  contcoverfia  lequens.pugnaDtibut  infpe-  hunio  coocedatur.Qtia  de  caulamale  canquam 

tie(ul-t.$  yh.t.&l.i.i,*  dt«»tr*r  tr4t  *clttn.  vt  ampliatto  proponirur  &  fi fofihmmm  &t.  qua* 

vidcltcct  ahcta  qao  fioitj  cuta  fupei  vniurrfa  quidem  vcibainfctunt,  etiam  pofthumo  oato 

admiotftrationcagicur,  accpiatunquod paulo  adtiOnc" neg.gcft.propoocndamcflc.-cum c-meu 

durtorfitczplicacioTr.  vcrnrnq;  locum  deead.  illudtonftct,  pofthumooato,  ncgotiacmuia 

fpecic  actionisaceipicotis.  coatungt,  9t  cttamancenacictitatem  gcftotum 

Lit.  C.  nominciote  xagi/.io  A././.i9.§  ult.dtttfl.tmtl. 

lttmrumtfttmttr  )  Non  cftpagna iorer /.>.§.  Cxteru.n  quodattinctad  pagoam l.ftn. d.tut.fr 

l.h.t.&i flftgnortfo.  dttmid  ootaetiim  vuiga-  r*tton.diflt*b  ■&>dl.t»f.h.t.Piu\\i$  tnd.l  pen.foo- 

ta  coocilutto.quam  poft  G^/ficquttur Tr.  Sed  tilcm  ntmts  tattoncm  lcquut>ts,Vipianu$autem> 

obftat  ,  quodomninoczccucornoohabetani-  hocfpcctatfe  viderur.quod  vriq;  verum  eft  oe- 

mum  gcrendi  ncgotia  fiue  creditons  fiue  debi-  gotia  tutorc  illodato.oc  ani  i  o coatrahcdi  gclta 

toric ,(ed  c xequcadi  mandatum  prxtoris.  Dc in  fuiflc.li.ct  ptoptcr  fortc abortum  matiis,  c  vca- 

de  quod  fi aoimusaliquisgctrndi  negotufiiigi  tu  conlidrraroaltenus  negoria gcfta  eflc a^pa- 

poflir,  i$  quoque  tcfpcctu  «cb.ioris  confidcta-  rrat.Pa  umianCtefcrr ,fiuc  vtilc  negotiot.gcft. 

tipolfic  ,  quodfcihctt  hic foiutioocfacta  hbe-  fiueinutilcm  tucclxcompctttedizcn». 
racuc.EthxccaufafutrTcvidctur  Amttn.  F*hrit.  Lit.  E. 


m  dta  i.3.%.%.  vteumlocumdcaaioncdolno-  Vt fi fuitftm*nd*tit.)  FiuftrahucaUegator/t. 

tetpretatetur.  Vcrum quia Rubr.rcpugoat ,  &  C  4.htr.tmt  Li .C  d.m*g.conut».  Scd  oimuuhoc 

vationcs  noftrx  lcgib.  fant  accommodandx,  fentii  Tr.fi  q  ud  tutoium  vei  c-Jtaco  u  hxtedc», 

&  d  l.so  dttmit.  dilertcioqnipir  dcO«.bitore,  to fc admmittr »ndi ius  tcanfire  eziftimates  gef- 

dnendum  cft  huic  ideo  acfioncm  ncg.geft.  Irnot,ocg.geft  foieaiti  n-m-  Noo  >iuiiicai.rz» 

COOtraezecatotF  dari  non  pnlic-.quod  vciq;  ipio  tamea  idem  ftarucndum  tn  qu  acuqur ,  qui  tan- 

iiiuitodiirtaaiopignotu,  de  qua  ibi  tiactarur,  quam  cz  maadaro  cu>ufcunquc  ovgotia  gcrir, 

fiert  inrclligitur.harc  autcm  a>flio  pixluu.pcam  q  md  vcq  ie optn'vgercntts  ad  mandatt  aclio- 

dom voiu  jt-tcoa icquiiu 6t dcfidciat  At cic-  ncut  Dioduccod«m (ufttccrcconpotcft. 

.  ,*  Lit* 
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Lit.  r. 

Xttmftauti  Ubtr. \H\c  quoquc  ^aas  inter  fele- 
ges  comrnittit  Tteatl.  quas  coropoocndi  iatio 
abipfo  prabara  noo  immento  Accur.  difplicet: 
quoniam  cam  in 1. 1  j.ttmmed.cmidcm  coodicio- 
nis  bomo  liberbona  fidcferuieos  propooarur, 
cumcondirionisfuxgoacum  ,  taoquamhomi- 
oe -n  liberum  negotia  gelfifie .  cooicctura  mere 
cft  dtuioatoria,huic  quoq»  fufpcctaquod  lCtUS 
ibi  alreroatiue  actiooemmandati  &  ptxfcriptis 
▼cibts  propooit.quod  ICtisfolconecft.vbi  pro- 
pterahqoam  caufamaoordioarix  acliooilocus 
fit.dubitatur.  Et  fortaflis ooo  cxiltitnandi  (uoc 
iorcrfcpugnirelCti,  quodalter  ncg.gcft.altcr 
maodanactiotiem  propooit,  cum  ptxlcttim  in 
pctfouai  la  &  ftjtusquemrcucrahabcr,&  quem 
iotctim  caoquamfcrvusfuftinec,  alCtis  vidca- 
lUifuilfcconfid.  ratns. 

THESIS    III.  . 
Lit.  A. 

N»  vtrthutptruntt.)  Gcncnlias  quara  par 
eratosgathtcTrcut.cntta  procutatorero  dari 
a£t(onem  ncgotiorum  g-.  ftoturo.  Etcnim  fide 
negotioaliquo  fingulan  ctaccetur,  velactionc 
pro  tutela  aliquidhictitomilfum,aclioni  nego- 
tior.gcft.locum  rote  exiftimero.pcr  ea  qux  tra- 
4uoiwfr:p.iJij}.9  /fc.7  Quinactionem  negot. 
gcft  cumprotutclxariifDC  coocurrc:e  polfe 
focus  P«m^i./«M.4.(oui  »1«  admitticexpl.catio- 
nem  Treut.)oouobfcutecoufiimac.  Btfottaflis 
nonfatisbeneiofcrcur:vbinon  habec  locuma- 
aioproti.telr.ibi  daturadiooeg.  gtft.fquod 
folum  probatur<x/.i.J.6.^r#^K7r#/«/  ergo  vbi 
illahaberlocum.hxeexcfnduur.  Eteoim  actio 
ncgor.geft.vaga  eft  &  quafi  ^caeralis,  8c  cum  a- 
ctio  protatelxetiam  antcpubetracemdecur//. 
i.j.  j .4  to mmi ^r#/M/.protutor  quoad  hoc.curato- 
risinftat  efle  videcur.qui  neg  geft.actiooe  coo- 
oeouur,vt  probatur**M7$>.9  p.x.Pjflitctiam  vi- 
deii  diftiogueodui;i,aa  dubiam  fitde  ittte  tu- 
teix.ao  tutorem  ooocflc  cooftettvt  illocafua- 
Ctio ptocutclx  dctur mrg.t. i  dttrqutpt »tutete.( r- 
bi  propter  haoc  dubietauro  dtcuut  motus  ptx- 
tor.)boc  aftio  oeg.geft.quo  pettinerc  videtut  /. 
t.C.Je ttfltmtnt.tnttt.fr Le.dt  ntg  gtfl  quxtamen 
idquiturdecuratoicm  qucro  ccgotioiumgeft. 
actioncmdarifacilius  cft. 

Lit.  B. 

Si mttttr reptttndimnimt.]  Aic cxpcnfis in rem 
noo  vidcriaotmo  donaodi  fadtas.  mfigcftor  co 
ccarium probcc.  Qjjc  fimul confifteic  ooo poflc 


11$    GBSTIS.  itl 

videotur,  quia  cuias  eft  probare'.  eoatra  e- 
um  mituat  prxfurotio.ficur  cx  aduerfo,pro  quo 
prxfumptio  eft.illc  ooeic  ptobandi  relcuatuca- 
deoque  fi  mater.qux  impenfas  facieodo  ncgo- 
tia  filijgcflit.ooeie probandigrauatur, fequituc 
neceflano  cootra  Ttcuc*  quod  cxpeofx  ammo 
dooandifactx  prxfumaotur.Ecrccttus  Obff.int. 
II. C.h.t.tMmdjftquHti  Smlittt.Bmrt.  f>  SickmrJ.nu- 
mtr.wxt»  ioquunrur ,  eo  ipfo  quod  impeofx  ia 
remfuot,prxfumi  factasaaimoiepctcndi,  nifl 
cootrarium.vidcliccta  filio,probccuc,vcfbrtaf- 
fit hic apud  Treur.  crrorcm  typographtcum  li- 
ceatfufpicati.Echxctameoopiuio  non  couue- 
nit/.it  Ctd.hjit.cz  qua  tamen  ipficam  adftrue- 
re  coaiatm:ib\,firttipiendtmnimottficiffttfltnJt- 
riftqaibus  vtique  vcrbis  «nas  pioaandi  iniun- 
gitutmatri.  Planefi  impcafaaliquaoto  matox 
fuerit,  prxfumctur facilius auimo  rcpctendi fa- 
cla.qaod ptft PtirumprtbmtCym.tndicl.l.iu  velfi 
io  hbrosracionumrctuleric  Stthmrdibtd.nu.lo. 
Cxterumpofliraliquandomatcr  ctiaroimpcn- 
fasalimcDtattasrepetere.vcin  (pecic/.N//i»»iM* 
34.M*/  quod  notant  bmrt.  Ctftr.in  d.l  M.C.h.t. 
nili  fortefacilius  avixeiulVc  bxrdibus  prxler- 
tira  incafu  admioiftiatorutnbooo:umrepuca> 
tioaiimeacorum  datur. 

Li  t.  C- 

Si  vitritutinrtbui  prtuigntrum.]  Cumderc- 
bus  pnuignorum hoc  propooat ,  fiaftraquxnt 
ioaliegatisanadhibcoda  diftinctio  ,  ioccc  ez- 
penfasia  rem  &  io  perfooam.Cxtcrum  cgoco- 
craleareotiam  Treur./*// S*lie  &  Bttld.inLn.  C. 
#./.magis  extftimo ,  expeolas  alimeocanas  do- 
nandiaoimofacljsptx(umi:fic  vcrbaa*. /.m-C  M. 
/./«/#r»o/»^iif/v,n61imitandi,fedcxplicjodigra- 
ctaadiecta.quodiovitrico  picctnus  debeatcfle 
atTcctus  quamfententiam  nno  obfcuic  ptobat 
Cyn'i»dl.t(.  PlanefiexpeDlas  io rationcsretu- 
Ietit.fi  ncceflarium  aiioieotorum  modam  cxcc- 
dant,&  filiusaliaslocuptesfit.ieputaadi  animo 
impenfas  faAas  futfle  prxfumemns  :quod notac 
Bsrt.imd  l  ic. 

Eti*mfikoniiprim'tgnimdminijlrtt.\ Non  recle  fe 
habet  hxc  ampliatio :  quia  hoc  calu  faciliu»  re- 
putaodi  poriosquam  dooaodi  animo  cxpcnfx 
factx  prxfumipolfuotiari  d.t-  Httftmiui  ^.h.t. 
in  qua  noo  a!ia  ratiooe  tn  dubioabavia  rcpccco- 
diaoimo  prxftita  refpondet  ICtus,  viJctur, 
quamqaodauia  nepotis  booa  admioiitiaiTe 
proponcbatut. 

Etfitnim  vtrtjfhte  emfu.]  Ait  fiuc  vitricusbo- 

Z  >  aa 


Digitized  by  Google 


DB    NF.CO  TIIJ    GESTll  Uj 

li  pario ncm  priacipalcm  diuid ua m ,  i  m u  dtuifam,  ctiooc  c  om  m  d i uid  (em pcr  ad  diuifioacffl  tc i  a-  ' 

faftulufc  pcremictquar  fcrc  cadcm  fcnccociacft  gatum--?  d.I.+o.h  t.  &l.6.$.i.c»tnm.divid<  vbi 

A  FAl.\i.c,ntca.7.&CHuu-i.i  djtrv  ttf.Scd  n-  pioptcr cspcnfasfaclas ca attio dacui,  vcooeta- 

deamusaoooobocdicipoilit.ha&eouscoBCur-  mcu  piotiousde  rcdividceda  ttactftur-Btcutn 

rereaetioaemoeg.geft.  cum  actiooc  V.Cfam.  iudicium  iftud  mixtum  ut,oibil  abfutdi  fuctit, 

ctci(c.vcquandofcadquodtl]acompecac.ctiam  aliquaodo  faper  prxftatioaib  js  perfooaliou» 

aatccwmpciac.icdooaviceueria/adcoquc  fico-  caoturo,taltamao;otccommuMiooc,cam  iofti- 

hjrresoegociumecffitiodtuiJuum  ,  fam.erci(c.  rui-QQoJ  aucem  diximuspio  pjucdamoi  infe- 

occctfaTioagcndumeiitrfi  veto  geflericaegoii-  clicaucti  foffe.tioouob(i*iLif  d^dmTm.iafia. 

Mmdiaiduuua,vtraquc  potcric  expcnri.  Neque  quu  i>  j  n  Jcm  focius  vclit ,  oc  vuiouscmoinc* 

CDimdabitauetim,quiaV.C.cxpcofa,,afociafa  io poluiliouon vcoiat,  occcflc  habcbtciafoli- 

&x,tudicio  fani.crctfc.  fiuc  tcs  diuidua  fiue m-  dum caucrc.czccroquto  pro  partc  refte cauebu, 

diuidua.pcci  po  llir.  Secuudum  quat  ita accrpice-  ecc  vitta ccocbuut.u  viciuum  pto  patcc  io  pui- 

duseiit  lCtus  i»l-4.o.k.t.  vcoLcclfatiamconi.  fcfsiuocm  outti  patiatui.  Quod  fi  coim  locio 

di*id.acli^ocmcileoeget'00oautcniplaaccam  dod  caueute  luioi.dum.  iofolidummifsio  ficict 

ex  ilidacocqucabDUacquia  cainlticuta,focius  ioiurulocio  ficret.oc  falfum  cflcr  quodrnJ/.?. 

tjuod  10  te  coimnuai  ia  ca ipecie  praclcictc ,  cou-  ctmmu»  /«*/«// ttaditut .pt o  patte  bec  tta  a^i  pof* 

fcqut qaeat.M  tf»i» oblUt  l.9S\*tmm  dtmi.  ibi,  fc  rc  oegotium tocij ooo  ag?tui:&  fumccrc  de - 

i)«f)«4MJ:4*.pioptrf  qaemtcxt  ampliusdtftio-  bec  vtctoo.fi  ielocum  ooo  caucatisiucccdu.ac 

gueodura.iucct  ladiciumcoinm  dtuid- pleaum  attaarc  tcrtia  caderaque  vctikima  Accaiujlo- 

lupenpfa  fimuldtoifiooe,  8i  fupct praefkatioal-  luuu      +  o.h.t. 

bustaotumpctfooalib  istvtilluddcmumadta.  Lix.  L 
xieocgot  gcic.coacmrataoDctiam.bo6. 

Ettiutgmiritali*  JExe.-npfum  afFcrt  tgt \\i  t. 

LlT.  H.  fm.h*.  cumquaredteitapolt  Accut.compoot- 

cui  1.2. .  .d*f . ..  vt  hatcacctpiatur  Jecafu  fiiiarfci- 

Si  auufnmrui  tncttmnuntlitt.]  Obiicitur  huic  cotis  .*  quod tpfa  L-vetba  pcrluicue ofteoduoc, 

fcnccunarquod  pauloaocc  Jictj.n,  vbmegon-  qutbos  uspucllar  eblatat  dtcuutttl ,  vc  ptoiodo 

nmpto  partecutari  ooopcoit  ,  ageadumcfle  illam  pratfeotemfuiflc  opottcat:&  fidiooc  bce- 

comm.dtaidJ.ao.a>.r/.<.|-2>cvmmJtjiofd.Nequc  uismaousipfi  pucllarocpctbaoc  paui  traduac 

poflit Tr.de co  cafuaccipere  ,  quofunuuspto  iotcliigantur. 
pattc  fich  potucroettQuia  io  cuaca£tt.$-v/r.#.f. 

tradacotdeiodiciofupcifciuitutc  tcali  l  qaia  THESIS  IV- 

iedioideacft.  Diftiogui  poflit  ioteriptam  rcm  Lit.  A. 
ro  ledicium  dcdo&am  :  &  fuouos  iolitc  peife- 

eeeodaracTos,  quorum  praflatio  dividoacft:  QS**»«tutoegotioramgcftor,  qui ipecunram. 

■eomodo  10  fpccicL^oJut  licct  «dopioio-  rafeosvfus  coeucnit,ia  qua*  vtbiai  ccncatu-f 

diuifopoflideaotur,  tameopropattedamaiia-  Tc.  adcompoocodosteaius  ml.<j*$i(in9i%.k.t.L 

fcLrti  caucriporcft/<  f.7  ctmmMutA  ncqiqucd  «O.f .  J.  M*nd.  Jcqutciu    pnmam  Atcer.  iuiu- 

defcndctc»odivifuroc|uidcft,  proptcseactiam  ciooem  ,  qua  iotcr  oeg.!g:Uorcm  «  pto*. 

tumptuumpta-ftatioiDdiuiduahaberidcbct.  El  catacorem  diftioguic  ;  Dc  bos  loqoitut  4* 

les  plaoehquidacrit  ,  fiponas  iquamquidera  / 1 o  §  \Multl.  3  %  h.  1  cuius  ci ^*caciooem  tc  o- 

commeoem ruilTc,  fed diftiac^is  pratdiji  dcbi-  btteradijcramus.looegotiorum  gcftoie  duplex 

ranvC aricium  Trcut  Pacium  (equicur.qui  ihauc  dcbiiomcoofidctaturaiterum  ,  admioifiratio- 

fedditiationcmodii/.)t.§.v/iJ!i.#.qeodroac)io-  acmfcagcftioocm  ptarccdces,velat, fi abami- 

■cmeom.dtotd  noo  vcDtaot  fervicute»  A>9.|  u  co.caiuspoftea  ocgottagercteccepit,  pccuoianr» 

&  i.vltcta.dmtd-it  adcocumii)  conimuo-onc  acccpit,  vcleaaliacaafaciusdcbicorfaauscic: 
fctaitutisioci)  maecaac,  vciqae  aitqoaadione 
ci  quifumtasfccicfitfaccarTcadum  Artamca 

haudfcio,anead.ftacueadafitrttralcrairatisip-  imol, 

iui  &  Uuuiiaui;ec(jucvciaai  Ttdctui.q^ueda-  Ciccaptiusdiilinga.tus  ,  aaafcdcbiiorgcrlec 

cai- 


Digitized  by  Google 


x84  DISPUTATIO  X. 

cxtgere  debuerit ,  an  noo  debucnr,  V.C.quod  uctfu.itij.Dc  illis  agitnr  cx  pmfclTo  imf.  Jijp.io. 

dcbicum  fuerit  in  diem  :  &  hic  ouilas  ptxftat  v-  f6.j.Dc  hispaucula  atcingcmiM.  Quacllio  du- 

fuus.quoduccdumacreditcfcpatucticcoD  ■  c-  plex  efluu  dclioquatctuius  fiue  vuiuctfitas.& 

oenitittllicptxftac  vfuras.vcrum  mtnotes ,  quU  fi  dcliqucrit.  quomodo  puniatut.  Delioqueie 

busalias  domiuus  fucaeratc  foleb at./.  6.infl  :t>.  duplicicccdici  potcft.fi  vniuecfiusaliquidcom- 

§.4.fr.#.  Vbi  pecuoiam  ia  fuos  vfus  coaucrtic,  tnuni  impccufaciac,8c  £  commuii  confeofu  a- 

omnimodo  in  vfuras,6c  quidem  maxtmasceae*  liquod  delitlum  fich  mandet.  &  illic  8c  hicde» 

Xat,b,l.\%.  quia  viclcgancecfubtjciclCcas,  alia  lioqutt  voiuetfitas  t.mttum  p.f.j  qucJmtt.eauf. 

tauocftcius.qui  nihildeliquic,  f:danccdcbi-  fi  modo  hiccommuoicaro  coo  filio&dclibcra- 

cotfuic.  alia  cias  qui  cum  mala  rarione  dcbicor  tionc  pixcedeotefieri  mandauetiot.vtbeoe  Br. 

ClTe  lacipiaceo  ipfo  delioqucrc  intclligirur,&  a-  i»l.*Mtf*8*\G -f.vlt.Jt  fatn.ry  foflimmlsf.imUi- 

deoia  viccmcuiuLiam  pojox  io  grauiflinias  v  mitai  17  Jtrtbtnd  vbi  ptuics illegac- Neqi  ob« 

fntatcondemnacuc  :  qux  oppoficio  n-.aotfcfte  ftat/.ij.|  1.  *!»#/<>/#  qt.ia  verum  cft,  rarius  voiucr- 

confucac  fc  Rogerij.qui  hic  vfurasnnximas,  de  fitacem  inrrgcamdelinqucrc.fed  &  hoc.vmuec* 

magnis.inccrprctatuseft ,  &  Accur.  fcotenriar»,  firatcm  nooitadelioqacte  ,  ficut  ccrta  aliqua 

<juiadncgociacutclatiahoctcfponiu.il  icttttn-  perlona,  quandoquidem  io  ca  contioeotur  pu- 

zic-.divecuis  ab  ftoc  videcuc  procuraror ,  qui  vt-  pilli,fccmiax,furiofi,5rc-  ncquccontiogetc  po- 

potc  nundarum  habens,ctiam  dum  pccuou  ip-  rcft,  vc  omaium  omnian  voluocas  xqualiccr  in 

le  vticuc.  bona  fiJe  agcre  vidctur.  Actamco  oe-  dclioquendo  coocurrarldeoquectiam,quxal- 

gati non potcft,quin coouctfio hxc  pccunix  in  tcraquxftto.diieria  liic ratio puoicodi  cft.  B- 

vfus  proprios.mandatonoo  concincatur,  Sc  ab-  quidem  ciuilitet  10  qua.1cum.1d  eam  pcrucoir, 

ftacilli  diftincllioni  raciolCti  m  h.ic  /.j8.v#r/  ptocul  dubio  vniuetficas  rcclc  conuenirur,  quo 

quituam  v$i,&c  Ideo^ue  Ant.Fai.  bicttumdL  petuoct  d./p  §  1  <jucJ  mer  cau,  Crirnioal.cer au- 

to.Jtfric htai  ac  ci p  1 1  de  vfuris  maximis;cui  ex-  tem  in  vniucrfitatcm  vix  nifi  dilTolucione  cora- 

plicaciontfauenc v  etba, ItiitimimiJi,  quoniaru  municatis.pnuatione ptiuilcgiorum.multa.auc 

pec  lcgitimas  vfuras  ccntcfimxiincclliguntur,vc  caftigacioncquotundjm  ex  multicudine  ani- 

probaocac  i«^r.f.a  difb.\.  quodfcit-  qux  cascx-  maducrti  poiTc  vidctuf.dequo  v.Br.i*  dl.i9.§. 

ceduncomoiootllcgaimx  fcilticiis  fuoc:qux  vlt-Jt  pocnu.  vbihanc  quxittonem  pleoa  maou 

^utcm  tofra  eas  fuot,iacertam  h  .bc«r quiotita-  &  diliinclc  tracl  ir.quibus  addc  Z*j  &*Un  DJ. 

tem  *  oificaconucottonc  patciiim  defioiacur,  imLtiu1tstx7.J1ni.crtd 

cuiulmodi  cooucnnocum  i»  d  l.to   nulUcflc  Gmi \  ifft Svndicmi.)  Intellige  vbi  lis  pcr  cum 

pdffi;  ,  tanto  faciln.scam  de  vfuris  lcgitimis,  .c6tcftatac(t.-ce>tetoquin  libcte potcrittcuccau- 
quarum  modislegevcl  conuietadiner.-gionis  THESIS  V. 

dcfiuitaseft,accipicrnus>  Lit.  B-  L 1  t.  A. 

Sttmutrtfibi  ;in*i- i  'i;t,  tum  dcmum  ciquioe-       Comttmrisfiutvnlii.]  Hicqnidemincuiiaaa- 

gotium  gcftoti  muinam  pecuniara  dcdu  ,  •«  torisncc di  simulari  occexculart  poteft  :  dum 

dtiu.'H-onneg  geft-  concra  dominum  dari,  (i  ca-  ptoporiu  acl  oue ditccla  Sc  conttariaquxiux- 

nctt  ubi  ilnat',  «m  domioi  io  ii lo  it  ltu  .;] .    c.  ca^b.^ticgotioiumgcftoiidatut,  haruipfaan 

Vbi  piulo  pin^uiusloquitut  ,  &  diuctds  qux-c  contuttam,  cumvtih,  quxtpfi  quoquccuius 

ftioucs  (oinmilcec,  fiquidem.caatio  interpofica  negotia  gclta  fuut.accommodacur.  malc  con- 

ioccrdancem  &  accjpencem,  noncffiiiec,  vt  fundic.  Nimirum  cot.ftat  aclioocm  ditcctara 

taatomagis  actio  cooua  domiaumcompecat,  duplicitei  dui;vuo  modo  quatenus  opponituc 

q  -x-  nimuumex  mutacioae  iajrtilitarC  8c  <  on-  vcili.quofcnfu  ditcAa  eli,qux  V  C.ex  ipfis  ver- 

templaciooedominifj.cTa,  &  ica  cxipccicqua-  bis  lcgis.vcilis,  qux  exxquitate  6t  iatcipicta- 

,dim  neg  gcftioms  iUlccodic-  Cxcetum  illa  alia  iionc  datutialteio  modo,  quaceousoppooicut 

quxftto cll.ao  noo  mucuatur ille  inftituta .ict io-  contianx ,  in ijs conrtaclibus  qui ab  intuo  ooa 

tie  ocgot.gcft.pioiiate  tcocatui ,  qaod  coodicio  vctinq;  obtigatioaem  pcoducOttti  vndecontia- 

ne^otioium  ipfius  domini  iianc muutioucm  na  mandati,pigooratic>a,cucctx,dc[ h jfin.com- 

d.ciidcraui-rir;q.ix  abhoccftalicna.  modaci:que.adiofiesc5crart9,iuxrapuoieacc«- 

laudtn^tntrein.Uhtum.  ]Hxc  quxftio  ab  hoe  ptiorvc  Si  iplx  direCl^-  mnt.Bt  cuTicut.h?*  refe- 

J:c;u  utl.dc  uoucuctibut  ».cl  ucltclis  vat-  cacad,czpiicacuuic,/47  i  i.i.|.jiqaidilsmueft. 

quod 
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DE  NEGOT 

q  uod  ibi  de  ea  prxcipoe actionc.  qux dommo 
■danaii  tractccuc:  Sc  quod  ICtusibiaic»nihil  io. 
.tcreire  dirccta  aox  tili  aclione  quisxxpeiiatut, 
.abiutdilfimeitaaccepcris  ,  nihiliatcrefle,  an 
diiccta  ao  contt acia  in  iudicium  dcducacur. 

guedptr fttjftntobuU.]  £xhactationc  con- 
.cluditTrcuc  quodiam ccmpocc Pauii impctra- 
jtio formuUruru ex  parte  ccflaucric-  Acquinl- 
focraulaium  impeciacioinparrecciTaiTe,&  cx 
parccin  viu  fuilicnoo  pocurt.  II.  Looge  anco 
Paulumead.raciofuicedicri.quz  ccporc  Pauli. 
lll.Non  propccr  ignorautiamformulz,fedim- 
pctcandiiudicis&actionisgracia  piztor  adc- 
.uaduscrac  IVLicet  finguiatumaccianumco- 
muncsformulz  cranc.camcn  inmdiuiduo  va- 
tiabauc,pcopceccxcepcioaesvolcepli£aciODes. 
quxformulxaddebancuc  £zccxum  quodim- 
pccikcioformulacum iaca  ccmpoce  Pauli ccfTa- 
ucnt,  doo  piobacur txl.47.h~t.  jQuio imo cum 
illadccxctaotdinarijsloqoacui  ,  colligcrcli- 
ceat, in  oidinarijs nibil  fuiflc  mucacnm. 

lntxtr*>rdtn*rus,idtfl,(r*ttrijs.]Si  hxc  expli- 
caciorcccacft,  fcquctur,  quod  luper  actione 
ncgotiot.  gcft.  iamtcmporePauii  tpfepxxcor 
fucrit.cogoofccrcfolicus .-  quodcumfaciebat, 
cxtr  aotdncmiusrcddi  dicebacur,  quiaocdi- 
Bariumcrat,vccumformulapartcsad  iudiccm 
pedancummitcccctur.ficuteorefpectuiudicia 
omniacxtraordiuariadicucuraluftin.wij.v/i'. 
Injl.dtinitrdU?  ^uodprifcoimpcctandifotmu- 
lat  &  iudccesjandi  morc  fublaco.ipfi  magiitta* 
tusmdicabaot-  At  vciojtcmpote  Pauli  fupeta- 
ctioucncg.geft  ludicemdatufuiiTe  «x/.  tfofr. 
&  ahjs  pailim fub h.  t.  tcxtibucpcrfpicuura  eft. 
Vcptoiodeadcxplicacioncm  d.L^.h.t.  &ad 
cam  vindicandamab  Ant.  F*b-  conicccucaqut 
^xtmta.f  aTnbooiaOo j.  1.  cotcupcum exifti- 
mat, tcntandum  vidcacur,  fpccialc  aliquid ba- 
berc  haoc  ocgociorum  gcft.  actionem,  qux  no 
cx  cetta conucntionc  vcl  c&tractu oafcatut,fcd 
aprxtorcvatijscaftbus,  quibus  xquitas  alicui 
fuccuttifuadct,  quafl  infubfldiumaccommo- 
dcturtvbi  fortaflisuuUabuiusactiotscerta.  aut 
vtiq,  gcneralis  &  rudis,  cademq,  perpctuo  vna 
formuiafucrit  ,  £uequisdirectoflue  vtilitex 
cam  inteotarct  1  in  alijs  vcto  otdioarijs 
actionibus,  aliam  ditcctx  alia  vtili  actioni  for- 
mulam  prxfcriptam  fuiite  vcrofimile  cft.  Ec 

?uoditafubfidiatiaquafibxcactiofueric,pro- 
aturtx/it  inf.ctmm0di.i9  S-*-  l.*7-l'i*-&l< 
yltha.  Foicaflis  etiam in actiooibus ajptxtore 
iuuoduCttSiBoa  ca  obfctuau  fuit  folctnauas  & 
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fciupulofitas,  quamquidcmlCtis  in  eratione 
pto  MurenaCicero  imputare  vidctur. 

Eundtmhtbtttfftclum-  ]  Quodde  crTecVa*- 
triofq;  actionis  dciectz  &  vtilis  proponiturr» 
difl.l.47  lnhancfcntcntiamcxplicat  Tr.  quod 
iudexporucrircxcquo&  bonomdicaie.Quod 
ptocul  dubioalicnameftamer.tcICti,quihoc 
taDtum,7craqnc  aetorem  idcm  confcqui.figut- 
ficac .-  ncquc  vcro  dici pocclr ,  quod  in actioni- 
busdiicctii  ctiamexxquo&  bono  iudicacc 
poffirindex,  prxterqua  in  boozfideikidicijs» 
qux cum otdinaria fioc,  vel ideo n6 iccte  quafi 
ad cxtraordmariaTr  iftud  rcflringerc  vidctur. 
Lit.  C.  &  D- 

Vulgaraquidem.fednoo  expedita  hic  ma- 
uetur  quxftio  an  negoft.  gcftot.  ptxftct  lcuiflj- 
mamculpam.  Negansfcocentiamagis  recepta 
eft .  quam  fcquitut  Tr.  pco  qua non  valdc mt* 
uccexemplum  cutoris-quiahicocccflarium  ge. 
cit  munus:ooo  etiam  quod  alias  Dcmofacilc  v  I- 
ccrius  negocia  etlet  curaturustquia  idcm  &  for. 
ciusobijciasmaadaco  jin  quoleuiffimamprx* 
<ftariculpamrecepturaeft,  &.  wteftf*/.aiC 
s»«»4if  i.alienaoegotiaexacto  gerutur  officio, 
necquidquam  hicncglectum  culca  vacnucft. 
&intcrcit,  nc  quiuisteraete  &facilc  alienisfc 
immifccat  negotijs:  Facit ,  quodncgociotura 
.gcftor  alios  quafiprxueccere  videcut.qui  fottc 
ipfodiligSciotcsnegotiacuraoda  fufccpifleoct 
vt  adeo  qui  oegotiafufcepk,ad  diligeotia  talc, 
qualisa  quocunqi  pixftatipotuiiTet,  fefc  ob- 
itiiogeic  videatut.  idquc  oimitum  eft  quod  aie 
JujiJn§  t.lnftdt  aMjr.Mtt quufi  tx  ctntr  quod  no 
fufficiat  talcm  hic  dtligenriamadhibcrc,  qualc" 
quis rcbusfuis adhiberc folct.  fi modoahusdi- 
hgcntiot  eo  commodius  adrainifttatuius  eflec 
negotia.  fallicur  coimhicTr.quiilla  vcrbajff 
medo Aliw,tjrc  pto  limitatione  accipit.  poft  s*U 
&C-,n  inltut  10  C  h.t  quia  1  mo  ea  exactiiTimx 
diligentix,  cui  lcuifGmaculpa  opponitot,  dcfi- 
nitioquxdara  fiuedefctiptioefttquod  appatcc 
cx  coilatione i.i.l.quib.mod.rtcoHt.oblO' /1.^.4. 
At  O  &  A  vbiijfdcm  plane  &  totidem  vcrbis, 
quoJ  m  Jl:\.\.ldi<>bi.qhi  yujji  tx  centr.  dencg. 
gcftionettaditur.  dccommodatoproDonicur, 
in  quoleuiflimam  culpam  vcnirc  conftat.Et.vc 
adc6firmationcmhu!usrci  pleniushoc  cxpli- 
xetur,  dcdiligentia&  culpadifputatipoteft  in 
abfttaclo  &  incoocrcto:  itaqi  poflit  aliquando 
inhypochcfine  quide  culpaciicfihorro  nacu- 
ra  negligencproponatur,  quodinhomincin- 
duftiioflc  diligcnciparumablira  dolo.  Etni- 
A  a  iiuiur» 


DISPUTATIO  X. 

*  nnriconftdentioncfummad.ltgcntia  ICtusm/.  poJSeru*  i*Jtpofil.  eumqni  m.nus 
muumpt  oriconl  dctanonc   ^  rtrtfl„  fliat.  rraudC  non  care.c 


1  v-  iu>  r/i  ( •  «»•  j -  ..i.y-jr. - ,  -  —  —  i  —  

curat  rcsaltenas  quarw  fuas,  fraudc  non  carcic 
pronunttat  I"r.  hocira  cxpcdit,  vtfpccialetn 
depolitoellc  dicat.idcft.vttn  al.jsqu.dem t6- 
tra&ibus&  c.uifislcu,sculp:i  fit  minorcmalic- 
nt s quam futs tcbusadhibuitfc dil'gcntiam,  iri 
dcpohtoautera  fit  fraus&  lata  culpa.  Vctu  hxc 
conicctura  coufutatui  hac  ratione.quod  ua  co- 
ttamanifcftos  textusfcqucrctut,  cadcmteipfa 
&  clfccluadcpohraiiodili£;cntiam&  curaefle 
pia-ltjndam.quara  vcnditorccodutlote  &  fo- 
ciocxi  uiu.,  adcoque  haciurc.dcpofitum  uoa 
^"^SirentTuTric  ita^modatat.usvuU    d.ftcrre^b  alriscontraft.bus.quoniam  qu.  fal- 
potu.lTctdUigentius   «'t    o  uafiJe  raino.e  tcbasal.cn.squam  fu.s  d.li^- 

8^^?^^^^",,««°.^ Team  cmtaui   t.amprxftare non  potcft 4 M  codctn 

obftriogttur.* 


S.attidtligcotiflimuspatctfam.vtitatrdiU. 
ecVt?amcd,a,quavulgoquiu.spatctb.vmut: 
Idpoflct.or.cofidc.ationc.liquidcm.pfcde- 
buor  .ihgeiutflimuscU.ca  cu. a quam  adh.bet 
rcb  fuis.cad  elUumd«ligcnt.alumma:f,n  jtt  - 
caumoioJ.l.^cnscfl:,  qu.tmrcbus  (ttlS  adh,- 
DCt,mcd,a dA-rcoiU di.ttuv :  quod itnn ir.ele- 
p3nterptobatut  rvf  ktmkx.^mhmmd 
fbi  traditot.io  commodato,  quod  lumma  cii- 
I.r  d.Wecot.am  requiri  cutammaiorcm,  quam 
|uis  adh.bct  rcbus  luis,  fi  vid.  aliu. tcm  curare 


tfj^  t7amptf  arcnonpoteft  ,  W, 

pfc  fit  lummc  oingen  .  ^  modo  cuf3rc  obllIingllU4 , 

r^£S£ fttStoSSt  iqueitad.ftetectiaiHadcpofitiatenquisco- 


lioncmad.lludquoddcexaa.mmad,I.:;eQt,a 

diflu  etat.fcd ad r.oximc  prxccdeos.quod  n  a 
rotemtencaturpixltated.l.gentiamquamre- 
Lusfu.s:qu,ahocfallir,,b.  pfegeftor  d.l.gcn- 

rimmuseft.quocafuvtpauloaDte  dtftum.  di- 
Lntiaquxrcbusproptijsadh,bctur,eadcclk 
«umdil.gcntiafumma.Fouisfime.guurrx/^ 
.probat  «r  ,quod  ,n  neg  gc ft  aft.oncm  cua  vc- 
»L  lcu.shma  culpa.  Accedu  tcxtus non  miou, 
!crfpicuusi«/  h*red  "  S  *****  »*f 
f     v\  ...l.,s  rauo  vcrbo  leucm  cuipi 


trafttbustot  locis  tradita  nominatts  Sc  rcipfa 
ioanisctit  Vix  habeo.qoodhoicrci  expcdien- 
dxinmcdiumarTcrrc  posfim.inte<im,cjuiahoc 
alterius  loc.  eft.hxcoccurruot,  cjuar  an  altquid 
bic  iuueot  cogttandum  alijs  &  diiudicandurr» 
propono.  I.  Quoddc  ead  dil.gcDtiainalicnis 
rebusprxftaoda  vulgotraditot.tntclligcndum 
eflc,confidcratatlladiltgctiao6tantum  in  c6- 
ctcto.fcdetiam,  &  fortafle  magisin  abfttafto, 
idcft.vttal.sadhibcatur  d.ligcotia.qualis  vul- 


.        •  ,l   'j,,  i»ont»nt*  aUm.erttfe.  id  clt.vttausaflniocaiur  oingcnua,  Suu«  > 

*,fplT«^^  go& regularucraquon.s  rcou,  fu.s  adh.ber, 

^uoplusquamculpacquo                      »  f0;et.IdeoqifiponashomineninatoraloaoeRIt. 

^hct^sS  5ente«&TocoPrdem>remV.C,end,difl-e,eom 

aTcm  ad  d.l.gcntiam  qualcm  prxftat  d.ligcns 
•patctfamqu,af,mulpfoptcrpartcmcomnu.n« 
Lufamhabueritgctcd,,&.dcononc^^^^ 

„em  nc2.peft.Qux  latioICt.  ll  bona eft.necei- 
^iofcquctur^odnegotiorumgeftor,  vtqo, 
Boohabuucaufamgcrcodipropterpartcmco- 
muncm,ptxftu non  tantum  cu  pam.fcd  ctiam 
..l.pcnt.a,  quo  modoloqueod, pasfira a ICns 
fummad.l.gcntia  figmficatur.  Nequc  mouct 
rccu.air  '  i.fmm  quod.lla muitas ,n manda- 
fo^utcla&c.patiaturcxcept.oDes.acccdcnte 
et  amhoc.  quodoegot.orum.c  lorvltfo  fcfe 
Xrc  v.dctur  &  ex  obla«.6c  ct.a  tn  ai,,s cahb' 


gcntcna  ot  iucoraciH,iciii  v.  v. - >  [umuiiinn"n 
h  eod.modorcm  vcnditam  ,  quotcsptoprias, 
tra<aet.&  Begl.gat.eicufiuu  cfleoegabo.Qiiod 
fccuseftio  depofuo  ,  vbifimpltctetexcufa- 
tuscftqui  xqualitet  res  d,fpofuas&  proprias 
ncgligtt.vt  hicdiligCDtiaconfidereioromniDO 
in  cocrcto:idqicft  quodioioienoftrotraditur, 
imputandum  cfleei,  qgi  ncgligentiamicorcm 
cuftoJico Jam  commifu. (uuat  hanc  comcttu 
ratnd/  u  vbi  diligctia  tc  curaad  fuum  mo.lc, 
qna:  Uiltcct  f.mplicitet  tn  dcpofito fur>icit,op- 
punitur  dil.gcntix  adcummodum.qucuatura 
honiinum.vjd.  confucta&  vulgata  dchdctat- 

Sccundo, quod  diligcntia  fignificct  aliquid 
pofitjuum.xoqjcumdicuur.caJcmiequu.  di- 

l(A«nri  im  in  r .«  >-vis  «  tli^ml    nArt    n  Wi  n  '  rr  l*  .1  f  II  fTV 


rcsautcr.  ancnx  non  ncgng<  nax.  ica* 
Xsaquam^uTs'd7^  •  <1«    *  coftod.cndxfunt  Tcrt.o  .otcrcfl^c  v,d«ur. 

•o^uisUmul«»aeiluafcaJienalanfeorfim* 
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fcparatim; Sc  nrmirum noead.homincsfcmpcr  fcdquxpoftgcftionemrcnmreHeribV.G  do- 
vtunrur  diligcntia.Qui  ahquando  oon  adco  di.  mioo  8c  dcgeitionc  cctriorifacto, dc  ratihabi- 
ligentcr  res  alieoas  curat,cum  frcqucnccr  cod.  rione  difputatur.Plaae  fi  dominus  cum  geftorc 
modo  tractcc  rcs  fuas  ,  leuem  cuipam  com-  dc  gcrcndoio  fucurum  8c  caiibus  fonuitis  pa- 
mntcre  rcdcdicetur,  cumfaltemdiucifi  tem-  cifcatur,  quoadfcquentiaquxgeruntur,  iam 
ponsiefpc&umious  curac  tcs  alicnas  quam  nooqnaficootractus.fcd  vcius  mandaticotra- 
luas :  atquin qui  eodccmporc  dum  rcsfuas  bc-  clusob  confenfum  domioi inrcrucntcntcm,  ez 
nccuratncgligittesaiienas,  vixcft  vta  fraude  ratioaciuns habcndus  erit. 
ycI  latacnlpapo(flccxcufari,iuxra/.ii.^«/I/f.  THESlS  VI. 

Atquchzcquafi;*»  7r*f<ayi#.  Degradibusfi-  Lit.  A. 

ucfpeciebusculpx  fiuediligentix,  carumque  E/y?i»«i/*>#f5«/J#rir.]Probaturhocnonexal- 
defcriptiooibusinfr.  Treutl.loco  commodio-  legaca/.  9.h.  t.  dccuiuscxplicatione  moxage- 
n  tia&abuur.  mus,fcd*x/.io.(»^r.)S>.t.quodpr.optime  cohx- 

Lit.    E.  cetcum  quzftione  &  tradationc/.prac.  inqua 

Regula  hic  propofita,  quod  qoi  defctta  ne-  probatut geltorem.ilquidminusredegciTerit, 
gotiagcrit.de  d©lo«c  lacaculpatancut»  tcpea-  approbaciooe  &  racihabicioucfcquun,  eono- 
tur.rccipicodiuoo  vidctur  :  vel  quia  quahtas  miocdiiecxaaaioaec6ueniri  no  pofle.Ex  quo 
ncgotiorum.nonvariatfpecicmnegor  gcito-  dubicabacur,  an  ipfigcftori  daodacflccconcra- 
ns.ncquc facit,  quomiousquis dicatut aliena  na.Ratio dubicadi erat.tum quod tniquu cfler , 
negotiafincmandatoIufccpiiTc  :  vcl  quia  no»  dominumquicx  fuapartcculpa  rcmififlec .  eo 
vnomodoncgottapofluutdicidcfcfta:quiare.  nomincconucnitiobfumptus,  quosgeftor  fa- 
gulariterncgocia  quxquis  fine  vl?o  mandaco  cieudocommifcracculpam  :  tumexnaturare- 
Tllaquc  ncccflitatc  vrgcnte  fufcipit.ck  qux  vri-  latorum.quod ex  mutuis aCtiontbus  ? oa cxcin- 

3ue  abaliononadminiftrancur,quodar>modo  «a,alreraquoq;  pcremptavidcri  dcbeat  Veru 
cfcica  efle  vidcntur  :  quo  pcrtinct ,  quod  ratiodecidcndiin  contiariumeadera  cft,  qux 
ipfeTrcur.aichcD.  inccicllc humanx  (bcic-  tnl.f(.Jep*rf.  Nimirumabinictoquidem  xquu 
tatis  .  vt  ablcntium  ntgotia  curcutut.quod  cft  voo  libctato.altctumquoq;  libctafi.  Cxcc- 
quiderr.non  niii  adncgkcta  abaiijs  pertmcrc  rittnconrradtuperfedto3t  implcto.oihil  vecat, 
potcft.Etcum  fupiap^obatum  lit  ceftotcm  le-  vnum rcmittcre  ius fuum,  vt  altcri tamen  actio  " 
mfliroampixftaicm  culpain.facisfucrit,  li  hoc  remaocatfalua.quxfc.fentctiacftK/^m  /nfr. 
rcmiflio.oblatam  &  lcucm  cnlpam « um  teocri  d\l  1  vlrrocom(tttre,frcid  cft,vtcunq;domin' 
ftatuamus.Potcft  autcm  Tr.  fcntcntiacocafu  obracilubicionc  luam dircctaagerc  no  posfir, 
admicci.vbiicadcfcttafuntncgocia,vtnifico-  faiuam  camen  eflcgeitori  concrariam.  Sc  vcrbo 
rumcuiafukipiacur.cumdamno  4:  dectimcn-  iVo.vfo  corcfpcxille  videtur  Vlp  quod  vulgo 
todomioi  vidcanturpetitura  :  quodprob-tur  dicnuf.vltrocirroq; adlocompctc^c.Exqnib• 
*rg.l.3.s  9  A.Mcliquiomncstcxtus.quoru  mul  appatct  cgrcgic  lapfum  ellc^  T*bquipr.dt.  10. 
tosadducitTr.  ocquidem  pct  obhquum  vlio  rcfcrcSc  cotinuai  cum/8 S.vlt  ht  cum  covide- 
modo hoc probant.fcd hocquod lata culpa do-  l'cec  cafu.quo  quisfocij  vnius altcro prohibcce 
locomparetut.  Lit.F.  gcsiir  negociu.&  hocquxricradit.Anvbid:te- 

Fotefipmlum  dtri  dt  cafufmutto.]  Intelligit  ^tano  ag  tur,  locusfit  tamcncotranxaclioni? 
hocdc  negot-  gcftori^usoeccflanis.  vcldcco  Qnx  quxitio.tum pct  fcnon  magnam dubita- 
cafuvbipoll  ocg.  gefta  dominus  cumgcftotc  di  rationcm,tumplanenulla habct.fi *Jd$.vlt. 
traftans.de cafibusfortuiris, 10  prxtetitumvel  /  8.adcommodcur:aim  ibi  dicarur  Negotioiu 
cucaea.quxfortc  adhuc  pencsgcitorcextant  gcltorcm  habcrcactioncm  contra  eum.qui  n6 
pixftandis'pacifcuut  decuiufmodicafu  aguur  prohibuit  . qux  vtiqinon porcftaliaeflequarn 
emminl.ic.inpr  h.  t.\\>\,ntftfptci*littrtd*Hum  conriaria.Etoulliusmomcnticftratiodubira- 
*/?:quamclaufulammalcAnt.Fab  ibid  aitefle  di,  qua  »cicurFabcr,  illa  vcro  valde  fuauis,  cb 
Tribonianicxhacracionc  :quod  cumncgocia  hxcquoqucle*  Cnexlib.io.Vlpian.  tdtdia  quaft 
abfcntium&  ignorannum  gcraotut  ,  non  nifi  illc  totocolibto  tantum  vnam  hanc  eamque 
incptc  fingi  pofiit  fpcciaiis  conucntio.  Vcium  ,  f»"»  uiunam  ciactaueric  quxftioncm.  Quin 
cnimvciononagicuribideillis,quxinfufcep-  &  "»  vn  a  ftulcuia  excufantur  compila  o- 
tioueaut  ipfa  gcltionc  ncgotioium  accidciut,  rcs,  qui  ttactationcm  illam/.  s.  §,  vlt.  intci  c- 

Aa    a.  ftaim- 
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domini ,  c.im  quis  v.dclicct  male  negonagetit,  qnod  Stxuola  in  vtrf.  tmofuto  irx reprehendir. 

vt in  cafu/  o.h.t  akc.o moHo rcfpcdtu  hu.us  vel  vr licet  dolosno  mrcrucniat ,  nihilominus  poft 

illiosdomini:quxfpccicsproponitur»»/  to.§»  rarihabinonem  aettoncm  ncgot  grft.  funereiTe 

».  vtrf.ftdvt  Cttfitt  h.tu.  vbiquisinfularofulfirr  dicar-  Quainreitaprocediocxuolavr  prtmo 

quam  dominus  fibi  nccelVuiara  nonputauit,  norct  Pomponium  ,  quod  non  recle  acccperie 

vcl  taoquam  impa* fumptui  dcicliq  m nam  3c  rcgulam . qua  vulpo .  poft  latihabiriooc  m  neg. 

hoccafuconrratianecoctOTum  g-ft  actio  non  geftoremnon  teneridiccbatm :  cuius  non  hic 

darur:camqucexceptiooemtfadidrratPTOCu-  cllctfeofus.quodactio  tol1atut,fedqtiodfemi.l 

lusadrcgtilamLabconisfi»<W  i«  §  i  quodfuffi-  piobarum  ampliusimpiobatinoa  posfit  •  non 

ciat  vtihret  negotiura gcftum  ciTe.  licet  res  cf>  magis ac  id.quodrreucra  vnlirer  geftum .  vel  in- 

fcctumuohabuctk.SedearrTPioculiexceptio-  tentata  aerione  aiudice  pro  viilirer  gcfto  ha- 

nem  cx  fenreatiaVlpiani  Celfusclcgantcr  dcri-  birurn  Sc  approbatum fuiflcr.Hxc  Scxv.invtrf, 

£r,  quorrnempenoo  poflithoccaiuncgotium  ftdtotUattm,  qucm  male  Accurf  &  alij  norante 

dicivtilitcrgcitum  Bt  fottasfis  tatmrn  reprc-  hoc  Caftrcnf  Pomponij  cfle  volunr II  Vtfentf- 

hcnfio iftaProculi.fi  dicerelicet,  cauillatioeft,  riam  Pomponij.  quapoftratihabitionem  ncg, 

quod  Ptoculusvtiliiatemnooexaccideoti.  &  geftorcmreneri  oegauerar,  confnrer  ababfur- 

excondiricmepaiwcrisdomini,  fed-cxipfa  rci  do.  quoditafeqjucretut.fi  negotiorora  geftor- 

verirarexftiraauit.oimiromquiinfuramfulcir,  quidexegerirameo  debitore  ,  Si  ego  hoc  ra- 

facit  rimelioremearnquc  confcruar.  hcet.vt  rumhabuctim  .  ncg  geft.ageremcnon  poffc. 

diclum ,  exaccidcri domino  hoc  non expedtat.  Sed  videamus.nc  non iatis  bonaftdc  cum  Pom- 

lnqu*omni*fn»t?omponii  &c.  ]  Pioponirut  poniocgerit  Scxuolaquod  iam  olim  obfcrua- 

htcexplicatio/ofc.rif.  mqua  (cquitur  Ant  Fa-  anCttjiren  «tW/.^.vbidicitarguiqridempof- 
brum  contraDd.  &  G/.qui  itatim  poft/n»  tn 


<*wJ«mer|«.Pompouiumrepiehendi  cxw 


fe  contraPomponium.fedcrTequandamfupcr- 

WfWwmfrja.Pompooiumtepicncnai c»-  (titionem  Bt  quodad reprehenncnem pi iorcm 

iftimanr.  Mihiparuminrereft ,  vtramfcotcn-  attineti»vrr/iw<»V»</«»,quidicit.negot.pefto- 

'  riamfequaris.quioexplrcatioocm  vulgata  ma-  rcmnon  tcnen,  nonprorinusactioncm  rolJi  af- 

•isprobabilemcflc  vidcrur.quoniammrf.vfr/;  firmat.fedefTecTumreitefpieir.quod  dominus 

W/«rf*w»mutatio  modi  loquendi,&  fcqq  noo  poft apptobatum  negotium ,  geltorcm  prxrex* 

ampIiusPbmpooij  verbapropooi.fcdeaiodu-  ui  leimalxgeftxengere  &  ludicatum  facere 

hiumvocarijnooobfcurcoftenduor.Etcunjie-  nequeat-  Alterareprehcnfiopaulo  infubrilior 

»ieheofioi»v»r/  /w»^«/»tantumpcrrioeat  ad  videtor  .•  nam  quod  aderplicarionemregulx 

fd.quodderatihabitioneinitioL.  propofitunv  attinet  in vtrf  jtdto  dtfhtm.  confcquensptiori- 

fBerat,nihilneceffumfuiflet,  plora  tk  intcgri  buseft.  neta  Pomponioeam  aliteracceptam: 

terf.adrcmiftamoihilfacicotcmexPompooio  qiiodaffirmarelicrreraudeurius,  fl  inregrano- 

proponcre.Etomninoeaiftimo,quodcxPom.  bisfciiptafupetclTent.  Inatgumcnto  adabfur- 

»onio  initio  ptoponirur,  non  ttntri  ntgttiorttm  dumii  fasdiceie.  fenteotiam  Pomponijcalum. 

It/lortmidcft.  vcScxuolaquidemexplicer,a-  niatus  videri  poflit  Scaruola :  vclquiaPompo- 

iionemnegot.gcft.tolli.duplicitciaScacvola  niuSDUnquamexiftimauir.vniuscapirisappro- 

reprehendi.  I  Qupdinde  fequerctur.uudara-  batiooea<»ioncmncg  geft.  qua-generalis  cft, 

lihabitionc toili ncgoc.gcft. aaioncm  Jxqaidl  tolli: vel quia verba ,  ntgetiontm gtfltrtmnon tt- 

Pomponius.quinadtionataeflct.dubirarenon.  ntri  proculdubioitaintcJlcxn.quodgeftorno- 

▼idcbatur.Scxuolaautemadmiflaillapoteftatc  minencgotijmalcgefti  ranonemrcddere  non 

ratihabitiontanoodiceodumputat.quodoata  teneatot.-  cxrerurr  quoroinusfi  quidex  rr bus 

itacrio.  fedquodfitin  fufpcnfo  tk  pendcnti,  aurpecnD.jsdommipeiiesneggeftorcmcfftt.a 

Tfqucdumcoftct.domioumquodgcltumcrat.  domiooTepcti  poflit.  ncc  dubitafle  quidcra 

approbatutumvelimprobaiuruin.  Abhioc.vt  Pomponium  veiilimile  eft,  neque  illeconlul- 

occafioocm  habcrct  proponcodx  altcrms  rc-  rusdefuperalitcrrefpondiffcr,  vt  vrnflimeoo- 

orcheDfionts,i»vrr/Sf<//«^frfi»i,proponitPom-  tauit  Ctflrtnf.  Wriw.f.  quomodovcnditorcm, 

Jonijdeclarationemadrcgulam  iniMo  uadita,  conduftorem,  focium,  finihildoloautculpa 
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feccrint,  teaerinegamus ,  quitamenad  refli-  rias  folutionesproponirquarum  duar  tmproba» 
tuendasresq  zpcnesipfosfunt,  dubioprocul  biles-.terriazquiparan  ait  quoadcftcCtum  non» 
obligantur-  Ettantoiniquiorjo  Fompooiu  vi-  quoadfyccicmaclionis:cuiobftar /•>«//>«•  toit. 
4crurfuiflcSczuola,q.uod'illiusfcnteniiz,hoc;  rt^.  iur.  QuartadiftinguitaBiatihabitiofiata 
quoqucferecoofcquensfcribrc,  vtTnccipfine-  przfcnteao  abfcntc  ,  vcl  vt  teftjus  Bl  m  l. 
£Otgcftori,ftqaidimpendcrit.ac"tiocompcte-  9.'C.  h.  tit.  an  rarihabitiocoocurtatquo- 
tc  liccat:  cum  tamcn  perfpicue  fatispropofitio'  dammodocnmipfoa&u,  acfccus:  vtillo  dc- 
Pomponijpeitiueacadaclionerndifc&atn.qua»  mumcafua&iofit  maodati ,  quippe  quod  hic 
eciam  ccflanre»  contrariaagt  pofle  paulo  ante  volunrate  domini  ncgotium  geftum ,  dici  po- 
probatumcft.  Hzc vcMvidcturcxpficatio  d  l.  teft.nam  vt  re<£e.#iW«£/.s<,quandovoluntag 
9-.  b>tit.  quam  difljcilem  autobfcuram  fatentut  domini  eftcaufageftienis ,  oafcicut  acl  io  man- 
Dd.fatctur-etiam./4»rf*$»r.  4.comtcf.u.*bi  ta-  dati,qu*ndo  vcrogcftiocfl  caufa  voluoratiso- 
mcneumlocumrc&ca  fe  ptimum  explicatum  ritur  attioneg  geft  Faeir.quodaliasvbinegO' 
acpcrfpicu«mreddirumfalfogloriatur.  tium  abfcntis  &  ignorantis  ccptum  &  pcrfe- 

Lit.    B.  flum  eft.ratihabitiofcquuta,  actioucm  ncg- 

i/weatmiri^PropofTtiooihuicactionfhanc  gcft.iam  nafam,  tranfmutarenon pottft,  &co* 
competcte.fiueab  initioalicuiusfuerintnego.  etiam  pettrtKre  videturqaed' ncgotiotugcftor 
tia.fiuccx.poftfa£to-eiuscfFcctafin6,non  (atis  nominemalz  alminiftrationis  nen  tcucacur; 
reclc  apphcatur  hzc  quzftto.  ao  ratihabitio»  maximcfiex  fcnccntia  Tr-  hanc  diffcrenciam 
pariataciionemncg  geft  ncque  enimtantum  intermandatarium&  negotiorum  gcftorc  ad- 
per  ratihabiriooem  ncgotia  mea  effici  dicun-  naittas,qundilleetiamdeicui$fima.  hictatunt 
tur:ficut& nonrcdiedicirur.quodratihabitro'  dc  leuiculpateneatut;  quod  abfurdum  fit  do- 
pariat  negonortim  geftorem:  quiaimoillc  ort-   minumratihabitionefuacfh'cere  poflcvt  ptz- 
tut ex  ipugcftiene » vt  rcctc contraopinioncm  ftatio  neg.geftorisaugearur,  coquc  vidcn  pof- 
GMicet  io  cafuooo  omninofimilidifputaot  Sc  fU.fatihabitionemcfacere  .vcipfequidcmdo- 
probaac  Dd  S*lu  BlBr.Ctflr  infl.C.h  t.vbi  Cyn.,  rninuscenttaria,nonautempreptcreaneg.  ge- 
effe&um  buius  quzftionis  oftendit  ,  ratione   ftordircdtamadati  ccneatur.  vbi  ettam  animus 
fortiendi  fori,quodfiexratihabitioncorirerur  &  opinio  gerenris  in  confiderationem  venirr 
a&io.in loco  vbi  ei  interpofita ,  cfletquiscon~  poffit ,  vt  fi  hic tanqoam fcientts ,  vel  opinione 
ucniendes.  cuiufdammandatinegotiagesfir.faciliusrati-- 
Ipfavctoquzftio.fjquzitafofmandacft^an   habitiomandatumopetari  posfit  Viclc  ctiartv 
ratihabitioncfuperuenientenafcaturawtioma-   diftinguentemhic Snlittt.inl.o  C  A./.Czterum, 
dati, ao  fitoegociorumgeftorum  actioexpedi-   quodnoovidcrurobfcruaflcTtcut  diftingute- 
cuooovfqucadcofacilrseft.  EtTreur  quidcm   dumefiam intcxncgorium  alienutn,  8c  nego- 
diftingutt.an  negotium  non  mcum.an  vcro  nc-   tium  non  mcum,quod'pofteriusfatius  patct,  vc 
gotiummeummca.contemplationc  fucrit  ge-   m  cafu/.6.fe  h  r.ffiquis  falfum  dtbitorem  ta- 
ltum:vt  hicquidcmpofttatihabitioncm .  man-   quam  meum  dcbitotemextgat}  tc  quod  cod. 
ctai  illicncgot  gcft  adtiofu-  Verum  vtrique   pertinetinter  ncgorium  mca  cootemplatione 
«embroeft  quod  epponatut : poftcnoti quidc,   geftum quia  putabatureflc meum,qui cafuscft 
qaodpaffimiub&  t. etiam  poftratihabitioncm    mdL*.$»ii  ic  intcrnegotium verc  alicnumct 
propomtura<5tioncg>geft.  &  tamcn  rcgubriter  pioaiienoromemplatione  tameo  mca  gcftum 
aegotiaroea.contcraplationcmeagcnintelJi-   Yt  in  c»(ad.li  §.«.qui$.adTr.fenientiamni- 
gantor.texWn  terministn/.p  Ch  tit.9  infD.t0d.   hilfacit,  quiaquedibi  ratihabitionc  nifiil  igi 
Pnori  iutcm.quod  G ex fentcntia  Tr  ra  ihabi-   dicitur.cohaud  dubic pertincc  ,  vt  nc quidcm 
uoinduat&opcrtturmaocUtum,  vbt  ncgotia'  acticmeg  grft  nafei  intclligatur.  Vidcriacdc 
sncagcftafunt.poteritcriamindncerc,  vbine-  re  ,  aoposfimratumhabierenonmco  nominc 
gotia  aliena  mca  contcmplatione  gefta  funr  geftum  ,  B»rt.  &  tdiot  Dd  in  lm»ttrtum.\.C.dd 
maodatitcnear ,  quam  quodratihabitioman-  rtivind* 
dtfuminducit*  Etfi  igitur initioalicna gratiai  LiT-  C* 

mandando,mandati  obwgor.etiaoi  poftcaquod  fmidjtinyr nmmuni  ^An^expVvatieavan  hm± 
aIieoagratiamconomine'gcftumcft,ratu  ha-  MsqazfttCfni^an  commuei  negotiegcfte,  qu4 
bcndoobligarimaodati  potcro.  Actuifus  va-  ■epptehibuitiadioscoeg  geff. teac«ux, ma-  ' 
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lcadducitPacium.quicicacoloconihil ,  quod  paracioncra.alia.quod  vtraquenon fitpur i  r 

advriameiusrciezplicationem  faciar, propo-  nalis,fedmixca,in quaiofitici pcrfccutio:Qur 

niCjlcd  cancum  contraillud.quod  »>  l  j  %  vU  h.  communisfcaccnctacft ,  probaca  ctiam  Hotto. 

$  dicicur.iniquum efle,vt  vnius facto alius libe-  illufi.-j  29.pcc cezcum caprcflum ml s.$.i.dt  m- 

rerur,noomagni  momcociobic&toacm  temo-  tumntttt.  vbi  fc.  quod  dicicur ,  altctucram  acrio- 

uetNimirumr*  d.  i-vtt  lulianusin  vtramque  nemfufticcre.itacommuniicrexplicatur,  vrfi 

partcmdifputat  fiquidcmactiodctur,  iamper  priusactumfit  rctpctfccucocia.tantumfuperfir 

co.cqucnriameciam  tcncri  quiprohibuic,  quia  actiopccnalisin  triplum.ncccflarioauccm  inde 

lociusciusquod  orxitat ,  aitionc  pro  focio  vel  eflicicur ,  ia  adciooem  quadrupli  confumi  con- 

communidtuiduodo.  pattcm  tmputatfocio :  II  dictioncm.Vcrum  .rfnr.F^.wi/./.r.aclionemi- 

veronondecur  ,  hoc  abfurdum  &  intqutifequi,  ftaminfaftum  pure  pccnalem  cfle  contendict 

vt  factoibcij  cumiuiuria  gcftons  libcrecur  fo-  tumpct§.  autlruplt  2f.  lnfi.it  ttdton.  vbi  altio 

ciusquinonprohibutcquiqucadcoaltasexra-  furticum hacaccionc coatungitur,  Sc  vtraquc 

tionc  tmisrcde  conuenttur.  Etfccuodum  hoc  quadrupli  effc dicitur  tum prxcipuc  perl.y.tnf. 

rcfyondet  lulianus.fupcrcflecoocracumaccio-  pr.fr  f-t.infht.vbi  &  condiclio  &  aclio  ia  qua- 

acm.icacamcn  vtqui  ptohibuit.cx  nuilapatcc,  druplumdacur.caqucdecaufa><»f.  Fabd-l.f.f. 

neque  pcr  focium,neque  pcr  iplum  fciliccc  gc-  t.Ttibon.  co:i  upcam  cflc  contendit :  Vcru  prx- 

itotcm,aliqutd fcutiat damni.  Scdiiludhtc dc-  ccfqua  quod  hxc  remcdrammisfunc  violcica, 

itdetatur,  quoduorcmouetlulianuspriusillud  minusctiapiobabilccil.Tnbonianu  adco  fo- 

incommodum,ncquc  cxplicat ,  quomodo  citra  coidcm  8c  iui  immcmorcm  fuiflc.vr  quod  inl  f. 

prxiudiciumfocijquiprohibuic.fociusquinon  ncgaucracmoz  voatancum  ioccriccta  lcgc  af- 

prohibuir,  conucniatur.  Bcnehicfubucnit  Ac-  fitmari  paterccur  Ecfaneprofenccociacommu- 

ciiif.fic czplicacius C«/?rc  tnd.l%,ft.vh.h.t  quod  niatgumcncu  hocfuppcdirare  videtur  Accuif. 

ncg.gcftori  contracum  qui  nonptohibuit ,  dc-  quedptxrorpoftannum  dat  aclioncm  in  fim- 

cur  actio  oon  in  folidum .  fcd  tantum  pto  pattc,  plum.  id  cft  ad  tei  pctfccu tionem ;  fimplum  au- 

vc  ica  ptohibitio  quafi  foluc  onis  inftar  obci-  ccm racionequadrupli  dicicur  ,  adcoquc  fim- 

neac  Acquc  hocmodocontra  ptohibcncemnec  plum  illudquod  pcrfcquimur  poftannum,qoa- 

geftoridabtturaclio.nccfocio,  quippequod,  dtuploquodintraannumpettrquimur,  incflc 

cumpartemtantumprxltitctit,focioquodim-  vidcatur-  Idqucfirmacur  .czcmploaliarum  a- 

putatnon  habct.  ctionumqr.xin  quadruplum  inttoductxdicu- 

THESIS    VII.  tur.ica  vt  poftannumfincin  fimplum:quxfci- 

Lit     B-  licetpacnalcsfuntnonpurxfedmizrx,  vcluci 

fUtinegotiumf-tcitiniudicio^  Aucanguftiorcft  actioquod  mccuscaufa  d.§.it  l.d$*8.l t+inpr. 

bxc  dcfini  •:  lo.aut  vcrba.i»  iudtth ,  laboraotho  frS-9  fntd  ntttut  c*ufa  a&iovi  booorum  rapco- 

monymia,  ptxfcrcimquoadpccnamiftam  ca-  tum  Infi.it  pr.de  vi/fn.Ncqucoblrar*'.  f.  n.I  dt 

lumutx.qua a&ionc in tactu pcrfcquiinur-Erc-  ntlton  quiaillcno.iaddiuifioocmactionum  in 

nim  pixrctqua .  quod  attioillanoo  tantucocta  puras  Sc  miztas.fcd  quod  alix  in  fimptu  vcl  du- 

cu,quipoft  ludicium  dcmu  calumniatuscft.da-  plQ  Scc.ftnt  pcrtincc.coq;  eciacancucomparario 

tut.fedqutcalumniofcab  initioactioncmouit:  a&ionisin  faclum  &  actionisfuttircfcridaeft: 

ctiaillccad.a<fcionctcnctur.qui,ncc.lumniam  facitquod  tnted  §  proponituretiamadioquod 

negotiii faccflerct.pccuniam acccpit,  arquc ira  mccus caufa ,  quam mtzcam pocnalcm cfle  con- 

nunquaad  iudice  venit  l.yin  fr  ht  ln  coquoq,  ftac  Ad!  v.h  r.primarcfponiioAccurfij  divinar: 

mancushic  cftTr.quodcantummcmimtiudi-  alteratectiot cft  ,  quod  fpecialc  fit  in  duabus 

cij  ciuilis  &  publtci  cnminalis ,  omtflis  iudicijs  pcifoois,  vclur  in  calu  ,  vbiquispecunia  dedit» 

criminulibuspriuatisczciaordinari|S,inquibus  nealtcri  ocgotutm  ficrct  pci  calumniam;hie  c- 

fanc  commiflam  calumniam  impunitam  cflc  nim  ncquc  ei qui  dcdic  cond>ct:o,  ncqucci qui 

nonoportct.  caiumniam  pacidchuit,  acltoin  faelum.dcne- 

Lit.   C.  ga:ipotcftadcoquchxcctitezceptio4^i/.f.f. 

r/*/i(»»rr«mr>«p/<ir«iM.]Compafarioquidcm  1.  Sc  htccondicr jo ctitnatftionc  pccnali  ita  con- 

inco  tantum.verbispieponitut,  quod  vtraque  curtct.vt  vnaaltciam  non  confumac.Tcntaii  e- 

iocraannumiaquadruplum.poftaonumin  fira-  tiampoflit.quod  ind  l  ?  de  calumniiu ,  diotur, 

plumdatur  Vciumcoofcqut  videturhanccom-  pofi  conAuHtonc  in  ^undrupium  *gi  noo  tamad 

cxaclio- 

1 
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eraetionemqnadruplipertinere,  qnamnomcn  dignamccnfeatprxtor.Qu$pasnanam qaidem 

actiouisdciignari,qua:  lc.in  quadruplumaprc.-  cxcdictofneque  vcrohociniitoccxcuitfhrmar 

torc  iotroductaclhitcuti  vbiab  vnacademq  ic  ICrus)aucfccundumcdictum,fcdcxtraordine' 

pcrfoua^mplumexactumcft.actioin  factuquc;  &arbnrio  irrogatur:qoippccutpfcAot.  Fabcr 

inquadruplamconceptacft,  rccrcfupcreflcdi-  norac,&doccretiara/.v/rV/.hict>tulusfirge- 

citur,  ita  tamcn  vtrcustantumin  triplumfic  neralis,eriarr.adaliasquaquarcdictovcniiinr, 

condcmnandus  Arque itaquidem totet fecon-  poenaspenincns  Adfecundum  nihilimpcdire. 

hxcacttoin  factum  &> vi  btn.  r*ft.  quominusetufmodi  verba  ctiam  a  iCto  vfur- 


ucmuat 


diffciunt  auteq  lodhccctia  daturharrcdsbus/.  pentur,  cumprarfeitim  harclcx  firex  Iibnsopi- 

*.$.vU*vibm  r^r.illaverohztcdibusoodacur:  nionam ,  vbiforcefcnretiasqaafdam  propofuic 

quodfufficctcprartor  cxifiimauit.  hxredtbus  Vlpianus.Tertiatatiofalfacft,  cumapparcat  t» 

condtctionc  fimpli  /.  ^..ht.Sc  vt  Accurf.  notat,  /•/•§  i.  ^/.etiaillum  in  edictu  incidcrc.  qui  pc- 

vidctxr  c  llc  quodammodo  fimilis  acrioni  iniu-  cuniam  acccpit ,  peft  iudicium  accrprum  :  quo 

riafum&tcndcrcadviodt&am/jc  /.  j.  ne  quis  pcrtinec.quod  criam  qui  ftmcl  lccir .  ckquiin- 

rn  #h ■  m  ws     attit  tyc  Bonus  b •  <.  Ant.  Fab.dor-  cepic  faccrc  potcftaectpcre petuniam.oc  porro 

mitauit.&contrarcgulasjurismaaiftftas  indl.  faciat:&  quiab  initiobona  fidcacceflir,poftea 

4.hancratiooemdecidcodirradit,quodactio-  animumcalumoiandiindurereporeft. 

ncspanalesnec  harredibusnecinharrcdcs  di»  R.x .j;,ACntm t.ts\ Pnulum  tmtndar.) Parum  inrcr- 

tur:quorumpoftcriusvcrum/. uinfrin.d.friv.  cflc  viderur  ,  vtromodolcgatur.  Qui  vidcri 

;  WWj<3.pitus  mamfcftofalfumeft.  pofsu  llludmutaffc  Tribonianus.rcfpicicoseo» 

Reireftitutcria.}  Potcft  appellari .  quatcous  quodillotemporc,  vtipfc  Tr.///.G.  omniacri- 

contioctrci  pcifecutioncm.cartctoquinactio-  minaliaiudiciacstraordinatiaerat/8  dfub.iud 

ncspacnalcsnoutcmereitaappcllan  fulent:fa-  Facit  quodcu/»  li.niTurpil.  procul  dubio  pro 

ciliusitaappcllauerisactioBequodmetus  cau-  criminali  iudicio  agatur  .  perfecutio  crimioa- 

fa,  quar  nonfimplicitcr  &  omnimodo,  fedfub  lis  delictorum  quar  extra  ordinaria  non  funr 

cooditione  ,  fi  tcs  ooo  rcftituatur  io  qaadru-  vclutifurri,bonoromraptorum,inftituiturex- 

pluru  eftconcepta.  tra  ajdineml  fin.dsBpriuAt  dsti8-l.fi»  d.furt.Hic 

Lit.    D.  auremfpecialiaccufarioocopusnonfuifle  vidc- 

QjunniecfH»  txtrn  trdinem.  ]  A  d  h  oc  rrob an  du  tur,fcd  ab  ipfoqui  dccriminc  cognofccbat,pu- 

adducic  Lfen  h.t.iv.  qua hoc  (crupulo oon  carct,  nicam  calumnjam. 

Jiuod  ei  qui  fuper  actione  in  factum  cognofcit,  LlT,  E- 

aculcasdatur  ,  propter calumniam infigniotc,  £x/.R*m«i*£/*M/»/r#a/«.]Hancp«Davni- 

■romodo  dclicti  rco  paoam  irrogandi:  quia  camexlegeRcromiafui0e,nonpaco«r;  /  i.§. 

ocpoteftatcmciusexccdcrevidetur.Nifiquis  &f"j  *i  Turfil quodnihil  prohibcarcumcaa- 

fortc  hocad raulctamreferat.velprarrorcm  ho-  liacn  concurrerc  panam  ,  forraffis  ctiam  ali- 

roincs  fortafle  viles  grauius  criam  cocrccndi  quandotaliooisrquodcnniipfc  Ttcut  hutcef- 
potcftatem  exiftimet  habuiflc.Porro  Ant.  Fab. 
alijsrationibus  d  l.ftn  aTnbonianocorrup- 
ramccnfct.  I.  quodhicmentic  fiat  formar  edi- 
Cti  At  ncquc  rcftiturione  cius,  quod  cxcorcura 
eft.nequcgrauioris  panx  irrogacione,  quid 


l 


quam  ficruuxra 

quadrupli  panam  imponat  U  Quod  verbala- 
B6AT.JnRocKT.non  fint  lCci ,  fedlmpcratoiis 
111  Edictumloquideeoquipecuniam  accepir. 
Ne  vcl  VToagottumfacefleter:  hancaurem  L. 
agcrc  de  coqui  tam  negocium  faccffit  Vcrum 
non  dccft,  quod  ad  harc  t  cfpondcatur.  Ad  pri- 
mumhanc  actionemeflc  paoalcmmiftam,  in 


fccluminfcriptioni  tnbuat.  cemporc  Marnani 
lCri.apudquem/W/i.legisRemmia-mcDtio, 
infcnpriooesfiequcutatasfuiflc,  dubium  non 
cft. 

ARio  m  fnfbtm  extr»  ord'snem.]T\on  fati<  capio 
cdtcti ,  quippc  quod    cur  dicat  extraordtncm.  quiaimoordioannm 


fuir,  vrqui  pccuniamacccpiflet,  eciamvtpcr 
calumniam  criminalem  accufatioocm  habcrcr, 
cooomiBeioquadruplumtcocrctur  /  i  §.i  tU 


LtT.  D.  • 
Ait.catumniatorcm  tencriad  raiionero,  fcd 
hodicarbitraricpuoiri,adduc4a/.i  dehitquinot. 


quameciam  veniat  fimplum,  quin  Sl  actionem  inftm.Quifx  veroibifitius  nouum  •  eoquc  oon 
iu  fimplumcscdictoeircrbrtaflisctiaaliquan-  amplius  obtioucrirpauatalionis.  &  vtiquclc 
doiatraanoum,  ficajumuiam  grauiori  poeoa    gcsCodicishac  iit.  cttatxcdicloprztorisfuBB 


-  % 
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t+i  DISPUTATIO  XI. 

cecentiores.Er cam vcrbom htdit.  dcnorcr  mu-  latum ioiquum,  fed  cu cireamftantiis pcrfonc* 
«atioocm  jqiis  ,  &  coaftitutioaes  piiacipum  *tacismej.usdoli&e.merico  xquu  haberi  po- 
panaracalionispropoouuc*ficiccua,vccoofti-  reft.PJan.equodprxcoiiumhoc  temedium  eft, 
euctombas  ediaoptarwrisderogatucuc  fateri  CiaquovidccurcxrareO«W.f.i.«*i\,upuraosre- 
opoicerct.Atquiaponusedi&umprxcoriscor-  ItituticujcmeigcncraliclaufuJa,eJl"cexjareci- 
iccium  fuit  pcrconftitutioacs.uquidcmiuca-  MilOnonercoprorinuscxtuordinariumcft.fi- 
liqua mutatio ftatucnda eJTct :  fiquidem  pccna  cut uec omaiar.cmedia iutis ciuilu funt ordioa- 
,talioDis&infanuxprocu:dubioiuicoofti.oc6-  rja/ir/.i$.*.x.£j»wW.inquafpeciecum  rcfti- 
currunt^paoaautcmarbitiatiamoribusporius  eunonc  concurrircondicttoincerri  gcncralis. 
introducJayiderurrquamuisaondubircm^iurc  DcquoconcurfuaJiaquxftitcft,  quaranoma- 
quoqucciuili.cxcaufa,  p.ccnxarbiuaiiX,aoa  Jecrtr.cat  Z*fd  t*p.  zo  fing.  rtjp  fiiplacctillud 
autcinfcmpet.talionilocumfuiilc.  Dd.axioma:quodcuojotdinarioremcdiocon- 
Lit.  H.  curratcxrraordinarium.quotiesbocpleniusgc 
Qutmodohodu  ]  Quxftiohxcabhocloco  a-  expcduiuscft.crquorecteinfcrcurc6rraFr.ifc 
licna,  rcijcirurad/^rf.t.  indtfput  $i.  dequae-  C*ldmctmm  *H*fyt  wij.C  dtrtflit.min.vtro.tn- 
tiam  vidcmQiScip.<jtntMb  }.dtj:tr:jd;il.c*f  .}i.fr  fr*Ug:t.ttmp.n  lo.nuoorcm  vlrra  dimidium  vc- 
ft*q.  deodo  v.c.Jxfumpofle  vcircftifutioncin  iotc- 

.j    |       -i  grum:tf«/»S/<»rr.O</</^.i7.4rr.i4.quoniam  mtcn- 

D  a   10  XI  tacorcmcdio  «*/i.i.C.*«/:. vtod.  clcftiocft 

JTAT  '  Emroris^aopietiufupplercaarcrcftitucicve- 

DE    RESXIT  VTION  B  VS    IN  Ju:v.  dchoc&omntnoanpccconcurfumalcc- 
1  N  TE  QAVJtf.  riusremedijerciudatutrefticucioS/O/A//.  i.f. 

*7  ftrl&*Mr.itj.ii.CAld  d.loto  vtrb.impUrtr*  t» 
Rtfpondtntt  intn.s.&u.  Lu.  B. 

•  c^un^r»»»    t-l-,  J„r       '  toponic  inicio  defioiciooem  er  Paul  q  uo  d 

^NCHARlO    Schropir   Hadcr-  ^iiio  fic  reioccgraodxrci  vel.caufx  acl.o. 

Slcb.  Holi.  Vbirropus  vidctureiTc,  &  tdtitucioa  Paul  ,'v- 

THESIS  I.  Jurpara.velproimploraciooe  refticutionis,  vcl 

.         A  pro,ipforemcdiorcfticucorio:camcr  plcttsquc 

leftuutionemcaafiscVcapicibusinaclioncip- 
V*  txtr*ordw*rium.]  Excraordioa-  facefticuciocoouitat.veJucidealieoacioQciud. 
riorumremediotum  vatixfuat  fpe-  mut-de  dolo,quod  meruscaufa,  Sc  refcifibrix. 
cies.de quibusZ*/.  i.  rtfp.  fing.xo.  qux  maionbusdaor.  Quadccaufa  eriam  cocra 
_  Hoc  rcmcdiumicilirutioais  non  Tiudcfcodi  poflic ,  io  dcfiaitioaeillaactioocm 
perloox aut negorio  alicui  jpeciacim  ,  fcd io  v-  figoificarc  iuspetfcqueodi  in  iudicio :  quia fci- 
mucrfum ,  ob  lxfionem  patrimonij  rarionc  Jk  Jicct  illx  quas  dirimus  actionciu  noo  fecus vt  a- 
xquicatedi£taQtibus.coaccjTum,quodammo-  Jixaprxcorcpccuncur,&conccduncur  ,v.  C«r. 
doocdioariumdicipoflic.eorcfpeciuramcuer-  ndprtit.dtin  inttg.rtft.  EcergonoorecXeTr.ia 
traordinatium,quodrcfcinditcaqux  mero  &  defioiciooe Pauliana.^wwf»,  erplicacfaclum 
fummo  mre  valcnt:quo  fcnfu  non  abfurde  dici-  prxtotisicftitucntis:  qux  vfutpatio  ootiflimo 
t ut  eiTe  contr»  ius ciuilc, Du*r  c*p. i.h.t  VV*lt.  i.  vfui  iuris  repugnatNe  porro  recte i hidfactura 
mift.  io..quidquidvideacurZ«yw</iflw<W*»«w.  prxtorisreftuucntis inrcrptctatut  lcgis  actio- 
S>'Cuiusratio,quodxqaicacicouueoiac,  &  juri  .nem:quaaiam  vcprobacumfupcadifpuc  r.io  v- 
commuoific  incorporaiuooocoocludic.  quod  fuiurisactioneslegis  dc  «olutacix  iurifdtclio- 
•bferuauic  M*«ri/.r^.i  vbiopioioocscootra-  nisadibusprxdicantur ,  rcfciiTio  autcm  actus 
rias t  -tnciliat.Ex  aduerfopeccac  Gl.in l.i.d.  mi-  iurc  ciuili  vahdi,&  aclionis icfciflorix ceacef- 
rur.  qux  hoc  remedium  contra  fiaturalc'  xqui-  fio,actusfuntiurisdic^ioais.cootcociofx.QuiQ 
catcm  cflc  malc  affit  mat ; Ereoim  eidcm  xqui-  lcgcagcrcraagisde pciuatis ,  quam  iplb  magi- 
tati  qux  coaucntiooes  vult  fcruari  ioiquas  co-  ftracu  io  vfu  iurisdici  vidccar  *rgu.i  j.de  tjffro- 
ucntiouesrefciudiconueoit.Ncqi  obftacquod  *onfl.+  doxJoptkn.&l.i.Cod.MilcMicmlcaijc- 
ioiquumvideaturrclciodicootraaumiureci-  tiamfuam  probater  /  iot.<V  Jt.  /.  quiavrique 
.mJi.vaiidum :  queaiamaliquidpeife  coufidc  Boaomacsaaus.iuquibusiotciucaitprxtoi, 

&cau- 
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gc  eaufxeognitioncopuscft.legisa&ionessfit;  qutininttgrumrtfiitutisdatur.milcMMilc  e  4, 

Dd.  vulgo  oou  malc  dcfiniunt  rcftitutionem,  duplici  tat  em  eam  ludiciorum  adftruit  ,  cum  iis 

iepofitioneminprift:numftatum  Maurit.cap.t.  hocipfum,quodinconccsjioncaciionisipfare- 

Sfart  Odd.p.i.qutfit.art.i  Mttritnt.4tMfptUn.7r.  ftitutioconfiftatpotiusconfirmetur)/.  \t  C.Ja 

tcI  jd  iuspnftmum  rcdudtiooemRr/i«Jf'/r*J?i>.  f»fl,ttm.rtutrftt  f.rurjutlnfttt  dtatl. )  vbi  vcrba, 

$npr  Illaycronon  dcfinitio.fcdrudisdcfcriptio  rtfcitfajtjucafhne  denotanteffcclum  Sc  narutam 

cft.qua:proponitur«Fr*flf.C<iW.«w»»/»/.w/./,  adionis, quodcaremnon cfTe  yfucaptam,  in- 

C.dtrtjh  mit  or  vtrbo,imftorartin  inttgrum-  tcndatut  Jquibuslocisctiam  probarur.quod  hic 

Attitigtturrtfcifforiti  ]  Hxcaflcrtioex  prxcc-  annus  afrioni  rcfciflbrix  pra*f:n:tus .  ftatjm  i 

deutibusnon  mfcrrur.Scdquodipfamrcmatti-  tcmporc  impcdimencifublati  curicrc  incipiar, 

pct.afriimatTrcut.aclioncm  refctflbriam  dif-  quodipfcagnofcit  Maurit.c.6  Si  recliflimc  fta- 

fcrrcareftitutione.ficutconfequcosabantccc-  tuuntcitati,/iS/" Odd qtttfi  ti.*rr.j.quicurrcrc 

dcntc  Quodhactcnusadmittjpoteft.conccfllo  noo  polVct,  fi  dcmumiudiaorcfciudcntifiibla» 

rcftirutorix  a&ionis  ab  ipfa  act;one  diucrfa  toobftaculoaCtioeanafccrcrur ;  qucm nodum 

cft.-quomodoin  fingulis  aftionibus  ciuilibus  ftuftra  tentantfolucre  Dd.  pcrincptamdiftin- 

duoiuduiacoufidcr.nipfcTrcut.  fupr-  itfp  4.  ftioncma&ionisrefciflbnxindatiuamacnati» 

th.t.lit.G  quoniamquxapudptxtorcmptopor  uam.quam  ttadiiSf.Odd.qutfi  fjart.i.  &  Salic. 

ncbautu:  &ctactabantur  foimam  quandamiu-  tnl  j  exquib.cauf.maior  n.b-tyj .  vbi  fibi  ipfi  no- 

dicij t  eprxfcntabant,  Vetum Dd  quot  Tjeutl,  dosneftic ,quos dicitcxccderc inccllc&u fcho- 

fcquitur.dupliccmlibeHum,  litisconreftatio-  lafticum-  Cxtcrum  minoribus  varic  fuccurri- 

nem  Sc  fenccntiam  tequiruac ,  diuerfa  ctiam  cuc,  &  quandoqueactioconcracum,  cum  quo 

cempora  vcciufquc  iudicij,  (dc quo ccia  infra,)  cocractum  eft.aliquaodo ctiam  contca tctcium 

{iuuant  Sferf.Qddp.i  ft  *rf  t-tyfeqq  carnquc  dacut/.u  I  udemincr.  Atttfab.  C.  vbi&  afud 

Dd.feoccptiatnetiamcefcrcG«£r.  Mtui.in  l.vU  qutmcognitiodtfin  1  aiiquandoctiam  rotu  apud 

ttmjCdetemf  ininttfi  rtfitt.  Ec  fctl.  refcindcn»  prxtorcm  rcfticucionis  negotium  traclatur  Sc 

▼ocantipfamrcliitutionem,  fiucteftitutionis  cxpediturjrg./  14.  f-4.de  min  Etnccinhista- 

tra&ationem ,  rcfcifiorium ,  actioncm remoto  men  cafibus  vctam  duplicitatcaa iudiciotum  y~ 

pbftaculo  renatam  Sc  refafcitatam,  Marant.eaf.  ftcndere  quis  poflit» 

^.Sf.Odd.qutfi.^.artict  vbi  &  aliaDd.eirca  f,if.  C- 

haocrcmcommentaa  rationc  vcraiutis  alicna  Vel alie  magifiratu  ]  Addendum  etatquodin 

proponir.Et  jiluddercnalccntcaclioocpriftina  fincha«lic.  fubijeir,  vcla  magiftracu  delegato, 

fat is pcifpicuc refutatur  Ci  S  fid ifie  %.  Infiit. d.  quonia hic magiftratus non  cft,  Sc  quidccpram 

ftclion-  tnf  vbi  Iuftin  rradtt kaacfprmulam a-  dclegatovclinfpccie,  vel  ad  vniucrfitatc  cau- 

clioniscefciflorix,  quoda&oi dicat  reum  non  farun»,/  vtt  C.vbi&app  qntm.wccxixncmW^ 

yfu  ccpifle.quod  vfucepit.  qux formula aclioni  fuic iure  veccci, vc male pucac Odd q  \x.art  6. 

piittinxrcnatx  non  conucnic:  Sc  fimul  duplict-  &Miheeimferiumvalet.]Vidctui  hocadiccifle 

tasiudiciorumrefutacur;quodfi  enim  mdicio  propicrmagiftrarusmunicipalcs.quibusiusin 

relcindenti  vfucapioiam  rcmotaeflet,  hacfot-  mtcgiu  rcftttuendi  06  cft/.a<  admunicif  neq; 

rnula  Sc  intcntione  non  foret  opus.  Equidcm  in  cmm  hoc  mutatum  a  luftin.  in  Ivh.  C.  vt-ifra- 

adtionedoli,quodmecuscaufa,de  ahenationc  fudqittm  vbi  rcftirucndi  faculcas  dacur  propriu 

iud.  mut.  &c.  fimplifitas  Sc  vnitas  1  urlicij  eui-  tnbunal  Sc  iurildiCtipnem  cumadminiftratio- 

dcntiorcft/  Quodad  rcftitucionem  maiotcm  oc  habcntibus-quo  rcroquecarcnt  magiftratus 

attinet,  Sc  eamcitra  aliquod  decrctum  prxto-  municipalcs:in  quo  vulgoetrat  Dd.  quosrcfetc 

xis.quodnullapronuntietut  v.c  vfucii  to.inip-  Sc  Itquirui  $f  Qdd p  t  q.  ^t.art.  \.Mtnoeh.lib  u 

faconccflionciefciflbcixaclionis.cxiftimoco-  frtfumft  quefi  71  p.j.Imperijauremvoecmac- 

$ fteccpcxcorcmquc  adco ccfticucce  dici .  dum  cipio gcneralicccpcopoccftace, fi  quidemrcfti- 

acliooem  hancqux  nouafit  daciuacft,  (vtrtcft  tuerc  in  inccgrummixtiimpcrij  non cflc ,  ptp^ 

7.af&Gomefinl.rurftt}.Infidt*ilio,contraMait-  batumeft.  dijp.f. 

rit.e  8  Salicin l.f.C ex  quibuscauj maior  num.i.*)  At^ttadecaufa  ]  Negatdecaufa  rcftitutio- 

conccdit.&quidcmficutaliasaftiouestempo-  nis iu arbitium compromitti pplTc,  cx  hac  ra- 

xalestntraannumtantum./er  l.)t  infin.prin.  de  tione,  quodcompromiflo non cribuatut  iurif- 

ebltg  li.C.txquib.tauf.  mamts  (^cxcuius  vcrbi j,  diclio.Atqmabiuc  cffici  ▼idcatur.rcitituerc  in 
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mtcgru  cflc  iatisdi&ionis .  quod  ipfc  ncgauit 
fajui  iifp  i-  Cxrcrurarionthilconcludit  ,'quia 
aibicci  n6  Jicu  fetucncia  vi  iut  i>dicttonis,  qux 
couenttotubns  prtvatotum  proiogati  quidcm, 
fed  dan  d6  porcft :  B  lptifta  a,S.  Blaf.  de  ctrlttr.fr 
t*mfnmt%P«i  i-9i*nt\\.l<inf  dc  Qria  pxg  °.ntt.<>. 
eeil  Sc  alnsfupcr  nulla  cauii  in  arbtcrum  com- 
piomittipo:L  .■flicerecur.Igttuircctior  vt  ktut 
tatto,vcl  quod  .uouroram  noa  (it,  coDCtactum 
jurc  ciuili  validum.rclcinucrc  ,  vcl  quod  acho- 
ncscxcaulisrefticuuoiuim.vt  icaloquar.magtS 
fint  daciur  qua  n  itiux*, vcl  ctiam,  quod c x  ku  - 
centii  arbttn  rcfttcuciouis  plcnanus  ecTcltOS 
confcqumonpoflic ,  Sc  cum  rclticutioncscaufa 
cogniraconcedantur,  cognitioillacaufx  cxcc- 
dcrc  potcftatcm  arbitri  vidcrur  Flancluft  tnd. 
l.vU  loqutcur  Domiuacim  dc  tcftitucione  niato- 
rum  $i  mitiotu:  v:  forcalle  fupcr  ijs  cautis  ,  qux 
quafi  aClionis  orduunx  jurc  cxpcdiuiuur,  a- 
liud  tcnt an  pollc  vidcatur. 

Neautdc  jhnctdcnttr.  j  vlinuscongruc  ad  pix- 
cedentia ptopooi  vidctur.  SenlushiccH  qnod 
arbiteifupetcaufarcftitiuionis,  etiamli  mci- 
dcotcrcorameoproponatur ,  cognofcere  pol- 
frt.  Duplicitcrautcm  hoc  intclliju  potdt.  i .  fi 
caufaicftitutionis,  vcita loquar.de prxtcrtro, 
•oramatbittoincidcDteropponatur ,  vcluti  li 
compromirratur  cx  caufi  couueotionis  cum 
minoreintt*  .  Sc  pofteaobijciatut  lxfio  quod 
excmplum  proponit Sf.odd  p.t.ejnfl  jt  nrt  n  2. 
Si  in  iplacauUcoiaraatbtmotiaciataLrfio  de 
aouuemcrg.it:  vcluti  fiminor  prxtendat  fco- 
mififle  probatiooc  •  Quopoftcriori cafu  tcfti- 
Cuete  poflc  atbitrum , poft  Aiontm  &  Odofr.  fta- 
luuot  Cynui,S*Uc  &  Cajirtn.ini  vltim  C.vbirfr 
apudqutm  quodrecrc  ita dcclarar  Sfdtfl.art-t  iz 
non  poffi:  rcAa  reftiructc,  fcd  nouum  tctminii 
ad  ptobandum  c8cederc.  Quja  Sc  in  priori  fpc- 
ciearburum  cognofccre  polfi:  cxifttmauciim: 
tjuod  ahas  iplcfopf  i  c.iufapuncipali  tectc  ruo- 
■ur.turc  0011  pollcr  Et  co^nicioifta  non  vidc- 
cur  prx>ud.carc  qujtltioni  -uiiicipali  de  rrftitu- 
cioncfupcr  ijnantn  pronuntutur,  ad  inftariudi- 
tis.cuiuscognttioni  mcidit  caufaftatus,/.  i.C. 
tltiuJte  l.x.tnf.C  dt  or  i  tu.licisr.  quoargum  hxc 
fcotcotiatcctcdcfendi  poccft ,  cumncc  tudcx 
pedancus  tutisdidtioacm  hab^  ac,&  nlias  pcrm- 
de  fu,nullam,&  mcaiu  excmptobmicatam  ha- 
berciurisdictioncm.in  quolapHiscft  Mtutrhmt 
tap  l9.  rac  quodarbifiiaadinltai  iudicioturo 
iedactafunt/».</»r#ffp#.4r^rr  tt  hanccommu- 
acmvoanuim  fcotcnuam  ctlc  >  attcftatur  Sf. 


Odd.d.art.-.q  ti.  Quarcteata ,  rcfpondendur* 
ztun.il  vlt.mf  C.-^ii  fjr  npud quem.  vcl  quod  ar- 
pumcnrum  a  CCDtrai  io  fcnfu  non  fcmpei  procc- 
dat,  vcl  quod  dc  cocalu  loquacur  (uftin.quo  dc 
caufa  rcftitutionts  11011  tantum  cognofcendum, 
fc  J  ctiam  pioauntiadum  cft  ucquc  ille  ibi  lim- 
plicitcr  incidctitcm.icd  alijs  caulis  anncxam  Sc 
cohartrnccm  quxfhoncrc  rcftitutioms  lotclit- 
Cetc  v  idctiu  .quo  modo  illum  locum  ctiam  ac- 
ccpit  Glolf  qux  inrcipretatur  caufam  mota  pct 
inodum  tccoBUfinionis-  Porroan  fupcr  iocide- 
ti  lit  pronnntiandum  ,  &:  dc  vaujs  fpcciebU!  in- 
cxdcnw,  vtdt  l.ut  Cyn.ml  1  C  d  ordm  tud  nu  8  0> 
Saltcet  tltd  n  l  &jcjq  &inlpen  tod  Fathir.  \.to- 
trcucrf  41  ry  jiput  jetj  th.13.iit  C  lllud  ctiani  hic 
quarrunc  Uu  anarbiictlaltcmfupcthocanr. 
c.  minorrcfticucndus  fit,  prontintiaic  po(fit. 
Q^odafrirmat  RArt.tn  difin  qucfcquuui  Mau- 
rtt.t.  j8  tnf.tt  nnpis  vidcrurpiobarc  Odd  qutjl, 
)t-«r/.7.COd<rmquc  inc  inar  Gltjf  tnd.  i  fin,  Scd 
magis  placct  L  ntcntia  Bnldim  fiptd.l  finpofl  O- 
dofrtd  crC.yn  ibtd.vcl  quia  vt  Cyo.ait  prohibito 
ahquoomniaquoque  piohibita  ccnfcntur,  pcr 
qux  >d  tilud peruenitur  :  vciqutaaut  pror.nn- 
tiabitcontraminorematbiter  ,  Sc  piocul  du- 
bio  rcftuuetur  minor  :  aut  pro  minorc, 
Sc  ptocul  dubio  hanc  fcntcDciani  arbitti  noa 
fulifrquetui  prxtor.nifi  pi  idScanfa  coqnira  mi- 
norcm  Ixfum  factiitatefua.&ic  dcprchcodciir, 
coquc  dcprchcnfo  ipfe  dccietum  intciponct: 
itaq;  rcsfcmpcr  ad  priftnuirn  ftatu  reucttctur. 
Lit.  U. 

Agithicdcloco,  inquo  reftirtuionis  caula 
a<:uandacft.  Aitautcmagitarieam  infotoRci 
fi  in  perfonam  fcdinloeorci  ficx.iTin  rem  a«a- 
cor.  Vbi  primo  viciola  oppofitio  eft,  fori  Rci,ec 
Iocireiiitx  1  quiaeciamlocnmrri  fitx  forum 
Rcicflcoportet.fiquidcmin  co rcfle conaeoi • 
tur.cum  prxfc  tim  ex  vcriori  fcnrentta  qua  ipfc 
Tf  fufrmiifp.\  ih  8  lccjuirur.ctiam  iciioiD  irm 
io  Iocodom:ciIij.&  itain  foroRci  maximc  pro- 
prioinftit  ui  poifit  Poi  ro  cu  cx  fcntcucia  Treut. 
diohicfinc|udicia  vciquc  nfcir.dcns,  in  quo 
cafucognitaanrcftitutiocouce df  Hda  fit ,  tra- 
ctatur.m  fotociuscoatra  qucm  pctitur  rcftitu- 
tio.oeceflaiioproponendumcrit-  Cxtciumcx 
rationejutisintcrcaufasrcftuutionisdiftingui 
opotteat.  quodfcil.  vcl  ordinariojurca  prxco- 
ic  concedituractio.vclorficiumjudicisimp'o- 
landumift.  lllo  cafu  pro  conditione  adioais 

2ux  vclcfttnrcm,  vt  rcfctfloiiafcrcexcapite 
craaioribuSjTcliopctlbnarafiucpurc  vt  aclo 
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doli ,  fiuc  ia  rcm  fcripta ,  vt  attio  quod  mctus  ftf*fiut,in  integr.nfttt  poftut  defmit.t. 

caufa.icaetiamioboc  vclilloloco &  foioinfti-  Sec intereji anre(Htutui]V  idcfthic  Tr  pro- 

tuenda cft  Hoc  vcro cifu ,  v-  c.ex  capite dc  mi-  bare opinoncm  Sf.  Oddcuius iam menrio fafta 

nocjbus,  quia  mulca  inceruenirepoflanc,  vcre-  clt.quod  feruelrcftitutusitcium  tcftitri  poflir. 

ftuutionon  conccdatut,ideocoatraipfura,  cu  etiamfi  priori  rcftttutione  pcr  ncgligcntiim 

quocontiadtum  cft  rcftuutto  cft  imploranda:  nonfucrit  vfus. 

liccraliquaodocaufacognitacius  cfFcclus  etii  THBSIS  II. 

coarraccrtium  poirigacur.Sccundumquc.com-  Lit.  B. 

mumsDd-  fcntcncia ,  rectc  cxplicat a,  vera  cft,  Ndvtrodaturobminiw <!  rem  /* -t  ]Vidcttit  cxi- 

2uod  rcgulant  zt  in  toroRcircftitutioniscaufa  ftimareTtcut  quod  eotaotucafoobrc  mraitn* 

t  a>;cnda  MMtrit.cap.\t>.Odd.p  i.qut  ji  art-ij.  reftitucionoa  concedacur  , quando  catcndit  ia 

Covarr.i  rtfcl.+.VVtj  t»  parat.C  vbi&apudqHt.  pr^iudicium  fummx  maioris  Cxteiu  vcrius  cft 

quib.malcdifcedit  Trcut.  Planc  vbi  rcftitutio  mdiftinttc,  propterremminimam  rcftisutione"  , 

cootra  feotcntiam  pctitut,  cotam  iudice  qui  n   *j      liit.pcruotataAf**ra\ff.ii.f  Ant (Jabr. 

camtultt,  vclciusfupcriotcidfacicodumcffc  dtrtftit  minttgr-  eoncluf  t.  Odd.p  i.q.^art.i^  t$> 

cxDd  ttiditidcmodd.d  loc.Crauajl.6f.art.7.v.  it.  vbi  rectc  ait  aliquando  rcquiri  lafiooem 

Gi.tJAufen  Arborem  tudtctattam  dtrtftit.mtnttgr .  raaiorem.qnandoqucfufficcic  minorcm 

nnm.i-j.  Ntn  quia  tnintroduSt  f.\\iim  obfcure  hicexi- 

ldftngulartjuod folus princtp,  ]Hocquidcma-  ftimat  Ti.in  otdinatijs  tcm  minimam  non  cu- 

Iienolocoproponttur:cxtcroquin  nihtlhic  vi-  raii.  Quodrarioni  convcnire non  vidcrur.fi- 

dcturfingulare.fcdrcgulare  pociusvt  aducrfus  quidcmnccinmioirrurccumdaHinomeoaltei 

fcutcntiam  paris  vcl  lupcrions  rcftitutioocm  lucrum  fcntiredcbct  .•  &  igiturobminimam 

couccdcrc  ncmo pofTit.pt ocuratotautcmCxia-  rcmfurti  attio  datur  %  gallmarHm.lnft.d.acq.rer. 

lisnon  agnofcit  alium  fupctiorcra  oift  ptinci-  dom.Sc  aclio  L.  Aquilix,  arg.  i  tt  tnfin  prinjt. 

l>ctR,v.Cuiinl.td  in  f  dcmtmor  &hicctiamhoc  damn.mftcl.  ncc dubiu  cftquin  etia  tei  minimx 

fingularc.quod  procuntoi  Cxfai isnou  cognof-  commodatx,dcpofitx  vcl  pignoratx  fit  tcpeti- 

cit  inccr  priuatos  vtunquo.fcd  iotcr  hmc  priua-  tio.Nccquicquam  proTr.facit/.  14.  dtcontrah. 

.tura  indc  fifcum.vt  vcl  tantorr.agis,  quia  tcsfif-  tmpt.  vbi  agitur  dc  refcindendoconrracru  bonx 

cum  Cxfarisconccrnir  .folusetiam  Cxfat  con-  fidci  :<£•!,</  i8.$.t  commod  frl  njtimptnf dctal. 

ttafeoteotiam  icftitucte  dcbcat.  fumma  ratiouc  impcnfxmoJicxcum  vfu  com- 

L  t.    E.  pcofantm  ,  cxrcrtmfi  depofitariumponashic 

Stmtl  datavtldtntg*tatttr:im,cyc.}\ eiumitt  vtiquc  illasrcpetct.  Quodad  tcftitutioncs  at- 

rttm  ad  vfum  dcncgatx  rcfttrutionis  nonfatis  tinct,  diiringucndum  fortalle.an  ex  oflicioju- 

accommodumcft  Rcs ipfa  itafc  habct :  Denc-  dicisoobtii  ,'an  actionis&  quali  ordmai  io  jnte 

garafcmel  rcftitutiofruftraampl ns  pctitut ;  a  conccdantut  &  cxpcdiaocoi  •  ncq;  dubium  tft, 

fcntcntia  tamcn,  quau  Ititutio  dcucgatur ,  ap-  qoio  aa  10  qtu>d  metus  t  aufa  ctiam  ad  rcm  cxi- 

pellan.adappellanduminorriftirui  potcft.Fal-  guam  vi  cxrottam  conccdacur.&  acliodoli  ,co 

lir  autc  rcgulailla.fi  fupci  diucrfocapitulopc-  quod  famofa  cft  proptcr  fummam  mioimam 

tatui  reftitutio.vclexnoua  caufa.-fiuc  dc  nouo  nondacur/ic  cjr  1  ..dtdol  tt.aI 

caufaillacmcrferir,  fiuc  anteacxcicctic:  &  hoc  Ltbcrit  certe  iibertmt!<jue.]\Hoc  c\uidcm  ab  hoc 

rurfusfiucnooallcgaca.fiucallcgata.quidcm,  locoaltcnu  elr,  8t  agirurdeeoinfarA.ii  i;t  B. 

fedooofuctic  probata.  Quod  ad  reftitutioncm  Vcibaautcm  Ticur.itahabcn:.Libcriscc;rc  li- 

femclcooceffam  attioct,  aut  itcrum  pctitui,  bcitinifque  parcntum  patronortimqacitucte'* 

contraidqoodantc  conccflum  fuic.dc  quoagi-  tiaomncir.  rcftitucioncmadimit  ,  quamdiuiu- 

tur  ioftarA.io  lit.to-  autprocodcmobrincodo:  riscommunis  remedium  aliq.iod  non  famofum 

&  hociurfus  vclquiapriorrcftituctonon  fuffi-  fupcitft  Ex  quibus  vctbn  cftki  vidctur,  omuc 

cit,  vclquiaprioiiicftitutioneminot  vfusnon  icftitutioniscaufamcflefamofam,quodtamcn 

fuit  quopofteriori  cafu contra.v/.  Odd.qut.ft  1 6.  in  achooc  doli  tautum  obtinet.  Pcindc  hoc 

mrt  «.magiscxiftimocumcommuni.reltitutio-  non  Ipt calc in  parcntibus  Sc  patronis  ,  fcd  re- 

ncmampliusnoo  cooccdcudam  .  ncquc  dupli-  gularc  cft,  vr  rcmtdium  ordioarium  juris  ci- 

ccm  ocgiigcntiam  fcreodaru  cflc.  Videdc  tota  uilis  faciat  ccffatc  rcftitutioncm  /  i<5-  inpr.  dt 

hxcicSf.Odd.q.it.  ptrtetnm.Anttn  Tabrum  C.  mtntr.  Tandemiialoquitur,  quafi  dcfictcntc 
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remedio  non  famofo  decur cocra  parcnccs  it  pa- 
tronosrcnic  Jium  famofum  .quod  vciumnocft 
t.tJtobftj  inrrnr.cr  futron &(  l n \  i.dtdol. 
mal.  &  cocafuajcnullaauc  ful>i<  diaria  avtjo  ia 
fad  jm  isjcum  habct  irg.cU  tt.  in  fin. 

Ltr  C- 

Et  perpraturutarem.  ]  Vidclicetvc  fubijcitar, 
cummandatofpccialt;  Rr&equoquc  fe  habct 
cxccptio,  nifi pttuurinciJenttr.  Ncquc  obitat. 
quod  ita  veuiat  cODtrafa&u  domiui :  quta  cum 
citratalempctttionccaufamptincipale.ad  qua 
datut  dt  .cxequinequtat,  hocipfumquoquc 
fimul,  quodmandans  ipfc  vcrofimilitcr  fac"hi» 
lusfuiflct.madjtumvidctur.  Idcoquc  fortallts 
fallct  hoc  eo cafu,  quo procuiato:  {jencialis  ad 
acgociacum  cautione  ratt  cxpcticur.G/e  i»/-6t. 
ff.de  precurdt  .CouMrrt.rtfolut  t.6.n  4. 

Gtntrulc m*nddtumfufficidt  ]*upeirluaefthic 
yox  tgtntralf.  quiafufhcit  mandatum  ad  caulam 
iiogutarem. 

Stutauttm  ^fr/t]Verb»Treut,hxcfunc:  fiue 
autempcrfe,  fiueper  procuratorcicftitui  quis 
petat,  fcmper  ldfictpcrimplorationcm  ofticij 
judicis,vt  vel  cx  mcto officio reftituat ,  vcl  dct 
actionern  quod  mcrus  caufa  ,  aut  de  dolo  lo 
quibusverbisinfufticicnseftcnuincratio.quod 
nullafiatmeutio  aclionis  ex  editfto  dc  capite 
aninucis,&  de  alienationc  iodici)  murandi,  &c. 
nequea&ionisrefcifloria***.-^.*»'.  m*ior.  (  quo 
Ytique  tcftitutioncs  meroofficioiudicisnoex- 
pediunturjquontam  vixelt,  vt  excmpli  tantum 
gractahxcpropofuifledici  portir.  Qii>in&:  mi- 
noribusnon  fempet  merooHicioprxioris,  fcd 
aliquandococclTa  quoquc  actione  fuccurricur 
f  t  -de  min.  Quiaampliusa&iones  lam  di- 
Azadinftar  aliatum  acTiooum  eompctcre  Sc 
conccdi  videntunvr  10  bis  nullafpecialt  implo- 
xacionc opusefle  vidcatur .  aut  id  quauisaclio- 
tie  alia  eadem  officij  imploratio  fic  admittcuda. 
£ttxr«/.doli  vcl  mccus,non  rcfticutiomfpccic 
jmpIora'ur,fcdfimpliciccraiftiopctit«r-qua  de 
caufaa  Dd  fubmateriarcfticutiooumifta  tra- 
«larinonfolcnt. 

Lit.  D. 

Ait  in  thcfi.quia  fuccefloribus  etiare  h  oc  be- 
neficium  dctur ,  idco reale  ccnfendum.  Atquin 
Jaaetacioacactioncs  ex  quacunque  obligatio- 
uc  fuctint  tcales:veruman  rcnu  dium  v  d  aciio 
aliqua  rcilisitt  ,noa  cxeo,cui,fcdpotiu*  in  quc 
ictur.acllimandumcft^  Utf.dt  obltg. 
INcqueobftac ,  quod  priuilcgiaperfuualia  cum 
pctloaa  cxtingui  dicuutut .'.  1  j  j  d.  rtg  mr. quo- 


IO  XI. 

niam  reftitntionisbenericium  ,  non  iure  priui- 
legii,  fedmagis  rcivtdii juris  communis ccufe- 
tur-.EttcClc^foJ-iq  fo  *rt  i.n  8.tcftiruiionerrt 
non  ceit*  pcifonx  ,  ncquc  tam  ob  ha'Mlitatcm 
cius ,  quara  ob  c>nuctfationem  patrtmomi  co- 
Ccdli  neqoc  rrftttuuocx  mcragratia,  fed  ipfa 
quoquc  iuftma&  xquiratc  diCtantc  tributtur, 
vrtcdteBarr  citatusab  OdAd  art .  i.aJd  Gabr. 
Mud.  ad  rub.  C.  dt  fiJtiuff.miN,  Cxcerum  in  hac 
quxftioncinrcr  caufasreftittitionum  diftingui 
0|>ortet:  liquidem  actiedoli ,  &  dc  alknatione 
iud  mut  Scc  nicrc  funtperionalcs.aclioquod 
mccuscaula.  onginepctfonalis.fcdin  icfcrip- 
ca,acliote(cilfori.i  cxcapite  de  maioribus  fcrc 
rcalis  minorcsrcfttcutionem  imploranc  cootra 
petfonamcumquacontraterunt.lcdaliquando 
aiftiocontratertium porrigitur  l.ij.$.t  h.t  Ac* 
ettrfinl.$.f  todv.tunm  Sf.Odd  qut.fi  3i.urt.t7. 
Fr.Culd  tn  comadi  3  C  dtrtfi.ininttg.verb.  impU» 
rure. 

Vndtudutrfusquemtundj  poff  ffirrm,  ]  HflfC  ve- 
romanifeftovmofacftillatio:  flquidem  aliud 
eftreale  dici  rcfpcclu  adlotis,  aliud  tcfpeclu 
rci.  Er  cum  Tr.hacrat;one  rcalc  hoc  remedium 
eiTe  in  th  concludar ,  quod  craafeacin  harrcdcs, 
cx  hoc,  aduerfusquemcudqucpoflefloie'  illud 
dari ,  peflimeinfcicor.  Sed  &  hoc  ipfum ,  quod 
icftitutioc&traquemcunquedetur  poflcllorc, 
iuxtapaulo  antcnotatanon  gcnetatc,  fcdfpe- 
cialecft,tantomagis,fi  ex  iptiusfcntcntiaintct 
iudictum  refcindcos&  rcfciflbiium  diftinguat/ 

Atejjhmc  tti*m  adhtrtdti.  }Ha:cqoidcm0tio- 
farcpetitioefteius,  quodiamin  thcfi  propofi- 
tum  erat »  nequc  redie  cum  eo  quod  dc  tertio 
potfclTotepropoficumeracconiungitar. 

KonittmudfiJtiujforts.]  Atquin  fireclcreme- 
diumrcaledicitUf,etiamh»sproficiet«rjj  Lj.dt 
txttpt  Sc.i  vtique  JTialc  indiftinftc  hac  ocgatur, 
tc  p.  rpctuum  nunccrroremcrat  TreUt.  vifpe- 
cialiatatiqnamgcocraliapioponat-  Etenim  ex- 
ccpcionc  doli  &  mccuscciafidciuiroribuscom- 
peccic.doccc dLj.dt  txetp  Scdnimuumin  cau- 
fammoiumpixcipuc  hxc  quxftio  coociovcr- 
titur.vbi  Anion.Tabt  toitH.x  z.\  &Cdt  fiJttuff. 
Mtnor  dtfihit  t.eodemum  cafu  fidciuflbri  bcne- 
ficiumteftirutiooisnonptodcflcconcludir,vbi 
contcmplatiooe  jurispi*torij,tJc  ob  mctum  re- 
ftitucionitfidciuflot  acccptus  fuit.  Veium  lnc 
catusdubiumnonhabet,quod  obfcruat  ctiam 
GAb.Mududii  C  dtfiJethff.min  fcindubiofi- 
deiulionbusnonfuccurri ,  ncque  rcmcdiupcr- 
foaalcipiisprodcik  ,  piobatur  tx  li.  &  i.C. 
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j/«/i#/'tf/JCwiW.quibu$]ocisdocctut,ctiam  co-      Hincttiam  efitjuod  xd litis rtnfirtet]  Anquia 

traipiosfiduufloies  >  nc  acltonc  mandatt  ct-  tcftitutjo contra  tcrtium  poflcfiotem,  anquta 

pcriripoffiat,  teltitut  minotes  Vtique  arquius  hercdibusdatur>ncurium  pianc:  adcoquc  ctitn 

Vidctui  vtiudamnornorctut  fideiuflor,qucm>  duoilla  prarmittanrur,  malc  icaloquitut,  tan- 

Vt  fibi  tedtiusconlultvm  cilct  ,  cieditor  accc-  quamhocexillisinfcracur.  Ratio  autcm  prn- 

piilc  prarfuinicur  atg.l  l ympr.dtmin.  &  teftitU-  dct atci  iodiuiduitate,  qua-  factt  vt  rdtirutio- 

tior.oiuollitobligattonem,fcdtantumcinmil  ni  non  nifi  in  folidum  locus  cflc  posfit  Saltc.  *d 

imnotcni,S«/if«  *Al  i  C.dcfidetujJ' mmor.nu.  j,  L.VnitC:fitncQmuntt*dtma\cahjatn  intejr  Ant. 

Hisconlcqut  nter,  ficut  ftquum  citcrcditOrc  Vab.tbtd  Cetir.decijz?  j.adcoquc  nth  ptodcflct 

io  damnonoo  morari,  itaeadcm  fuadetacqui-  maiofi.nonprodeflct  mioott  t  vt  tcclcf*  Dd. 

tas.hdcjulloti  fuccurti>  fi  ctcdttori.ne  indam*  docetSf.Od.q.^€.art.*.<tb\  etiam  art.  r   cx  hoc 

nomotctetur.alitetfit  confultum.  Quatpro-  in matcna ifta  muifi bilitatc n>  arfttmandan.  & 

babtlis  Cadcmquccommunilfima  Dd.  fcutcn-  definicndam  oltcndit.  Acquc  hac  in  litiscen- 

tia  cilicAcSfodd.tj  +i.art.uMauitt.c.i4.Gab.  fottibus  maiotibus   ca-tctum  fi  mtnorcs  fint, 


Mud.  in  /  t.C.defid.  min. quac  firmatui  exl.  mi- 
nor.  f  t. inprin  deprocurat. vbi  actori  contra ptin- 
cipalemrcumacnofaluaroancr:  (licct  fpecia- 
lciniudicialibuscflc,  txDd.notat  Sf  Odd  d  q. 
+$.art.  6.  eoqaodibi  fidciuflor  obhgetur  cx 
ptOCcfTu  fuiptincipalis/. vltim  infi.C  dtvfur.  rti 
tudttat.  (&tx  Lpuptlltu.89.de ac.j  btrtd.  rbi  crc- 
ditottbus  falua  eft  aclio coutta  dcbitorcs  bcre . 


hisctiamfi  rcsdiuiduafit ,  reftuutioDcm  ab  v- 
no  conforte  pctitamprodcfle  ftatuit  CW  d  qu. 
46. artic.  1.  A  quo  diPcniio  1  vcl  quia  minot 
potcftbcneficioreftirutionisnon  vti ,  vcl  po- 
tius,  quia  vt  Baldusibidcm  citatus  fpcciali  hic 
mandato  opuscft.Nequc  obftatcxcmplum  ap- 
pellationiscxr4j>  pm.d*  apptllat  qniahocrcme- 
diurnordinarium eft, cx  ptatlampta iniquitate 


ditanos  :  licct  ibi  quoquc  fpccialisratio  dati  fcntentije  arqualitcr  ctiam  maioribus  cooccf- 

poflicquodcumfidciuflbr  ibipropupillotan-  fum  .•  tcflttucio  autcm  pctitur  cx  euoie  &  la» 

quam hetcdc  iotetceflctit.pupillo abftcnto  vel  pfu,  qut  io  minonbus  tant um  ,  non  10 roaioti- 

tootraaditioncrareltituto  »  &  ita  effc&u  non  bus  tolctatur.Frultra  etiamadducttur  l.vn  C. 

8mpliush?tede,fideiulioreroconueniri.fuerit  fiincommun  r*«/.cuius hxcrtfolutiocft  Sotor 

ioiquum.QuovidefurtefpetiflejFulgofiusqui  traDfegcratderecommuni  frariibus  inconful- 

refereote  St  piobaote  Odd  ,d.qua.+%.*rt.\.tcgn-  tis-  Tianfactioncm tftam  ratam  habcnt  frarrcS 

lam LuC.de  fidfufir.miaor. ita putaait  limitan-  (aliascoimnullomodoipfi$pta:>udicat<//  vn. 

dam  ,  gifi  ficeiuflor  intctuenerit  ptominore  inpnn.')  vcladhuc minotcs,  6c  reftitui in  intc- 

tationebonotumiidclt  >  non  co  quod  mmot  grumpoflunt^vcliammaiorcs,  &  non  pcflur.r 

ctac  ,  fcd quod oon foloendo e fle putabatat  :  nequeex  perfonaforotisqusadhuc  minoren- 

quamfentCDtiamlatiusconfitmat  Gobr.Mud.in  ms  ptoponitur.  Rario  dubuandi  eracquodcil 

/,a.C.d«/i«M/f'.rnf».quodeiufmodicafibus,/'vc-  fotot folancgotium comniuncgcsiiflct ,  com- 

lutinfpccie/.«9  C*4t  «jty./t*r.cieditoiesin  mi-  muneetiam  reftitutionis  aujiTium  vidcbatur 

aotem  incidant.&  quod  fatisdariorx  conditio.  cfle  debcfc.Ratiodccidcndi  io  coottarium  vft, 

ftc ipfius ncgotij,  &  quafi  cx  necctficrc  qu  ada.  quod  ptoptci  fatihabttionem  fequutam  penn- 

ficutaquouismaiorc  inrcrponatut :  quainef-  dc  habecur.atquc  fi  ab  ipfis  fratnbus  nrgottu 

fcduclt lcatcncu Sl  diftuiclio  ADt.Fab.Aliam  geftumfuiflct  Ergoverbaharclcnis,  hueenfei 


IimitatioaibusttadicOii.4r/.  4.  fi  minot  non  jump,jlit..annos,Scc,quz  vjgetSf  r.cn  hocproi 
poffitteftituicontrafidciuffoiem  :ne  alias  re-  baot,quodlimir.ores  fmr.ipfis  rcfututiop.o- 
Ituutioinutilisfit  mtnoti,  quodlideiuflor cxa-  fir.fcd  quodhoccafu  non  fccus acipiafotor  rc- 
clus  cootta  ipfum  haberet  rcgrellum  :  v.  et,atn  ftitutionein  implorare  posfint:dc  quocfa  tan  - 
Tr.CaU  tnl '  j.C  dtrtftitut.mm.vtrb.minoribmn.  tum, non  de  petita rcftituttone  md.i.m  tra- 
AyS.langtr.dt  Exctpt  part  j.cap^vlrim.num.tf.ey 
Je<jq  Htring  defidtmffpart.f  c  17.  Jl.lt?. 

Sccusio  bcDchcio/  2:]  Atquinfibonaratio 
Tfcut.mr/».  quod  hcrcdibuscompctat,  etiam 
remedium/.  t.  rcalcdtci  posfit.  Sednimitum 
Tr  hatc  confundit,&  cft de  hoc  alias  n atlaudt 
locus  mfr.p.  1  Jifp.x,tio.  vlt. 


peticai 

clatut.  illud  admifcrim>  rcftitutioncm  com- 
rr.uninommepetitam,  a  coi.iombus  miooti- 
busraram  habcnpolief  com  ahaseciam,  lcn- 
teotia  ipfo iutc nulla  fauotc  roinoi»  actatis  (u- 
ftiocatur. 

Lit.  E. 

Qutptfinlatttimptaitur  txtcutw,  ]  Iniuriam 
Bb   }  htc 
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I?,  DISPUTATIO  XI. 

hictaccrevidetur  Baldo,  qjemprodiiT.cicar,  durct  lnquoiterumplerique  Dd.  vulgaro  er- 
quoniam  luc  dc  nullitatc  agir .  qitod  ea  allcga-  rou  inhxrenrcs,  rclcindens  qutdcm  ludicium 
ta  aoaimpcdiatcxccutioncm,  ldquc  uarcgu-  intraquaditenoium  finicudum.adioncm  autc 
lantcr  obcincrc  docct  V*nt  dt  nullitat.e.  6-  mut-  rcfcifloriam  iicis  couttltauooc  pcipccuari  exi- 
moio&quibuimodu,  &c.n  10  ii.Vottol.vn.C.in  ftimantr»//?  Gab.Mu4.inl  vlt  C.dttep.tn  tnt.  rejl. 
int.-r  poji:t/.rt/l  gencia4iscft,./«7«"S/:o<Uf.X4.  Sf  Odd.m.n.art.  t.  Cxcccum  cciam  ijqui  vuum 
Tr.iuccmhocadtpccicmdcrclticucionc  cucra  tempusftatuum.  quin  intraquadritmuu  illud 
fencentiatnpctitacransfettiqua  dccclace  Sf,  inftatuiad:  couciouciiiafiimudaiit .  ucdubi- 
q.*\.art  t.  tJntquidcm.hocquippcomncscrneicait  Odd. 

tt  jiaprmcipe.]  Nimirnm prxrcxtu iniufti-  e1.19.art.  4.»  j*  adco  vtpoftquadricnnumlata 
cix.V  iniquitatisfcntcntiapiincipis  impugna-  fcnrcnti.imipioiuicexiftimcteiicouIlamO«W. 
xi  uonpoccft:  pccicio  autcm  teftitutiontf  non  d  q.\<>  art.n  pojl,C,tJ!r.(j>aliosini-oenC.eod  exl. 
fcnc-uciam  argutt,  fidcrrorem  &  lapfumprx-  Vit.vbi Dd.comnt.omnft C dt ttmp. « initg .  rejitt. 
tcndic,vcbcnccraditS/.y.4i  *rt  z.  ib\.ad  tnterptnendam  conttJUttontm  finuo-Lmq, 

Ltr-  F»  Ittem  Vcrum  fcnrcntix  ifliobfcac.  1.  Quod  Iuft. 

Kijtfortt morandt mnimt.]  Si  vidclicot  fufjucio  inftaucix  m  caulisciuilibitstricr.tuum  ptxfcu- 
fitcalumnixScmalicix  .*  ncquc  cntmouftarc  piic/i  i.C.de tudic  ccquc cnim  videtur piobaa- 
Iiqaidc  ac  hocopoictc.vt  loquuur  Treut.  fcd  daeoium  imtcntia,  (\\i\exJicl.  I.  vtt.  cxccpcio- 
eciam  prxfumptioncs  lufficiuac ;  quodprolixe  ncmpctunca^  !  13  Cdttud  Cialr.  Mud  mdtd.l. 
ScdiiTimftccuoluicS/i  a.A.i.*rt.^.hUnoch.Ub.  a///iOT/»/f».AIi|inepciusfioirMuftanciamtiicn- 
x.prtfumpt  q.-j  +.  nij,  fcdintcridquod  fupcicftdc  quadriennto, 

THESIS    III.  aliam  compcreic  iuftanttam,C«//r  i»  did.l.vit. 

i-Quodexnotiflimartgulaiurislicisconcefta- 
I* '  T-  cionc  acTioocs  perpccuancur  {.Quodcommu- 

Olimtrat annuivttlu.]  Hodtequadrtennium  niflimaillafcuccnciarcpugnetnatuixomnium 
conttnuum.  Quod  ractonc  cutfus  vulgo  acci-  alia.um  aclionura  (dc  aclione  doli  infra  age- 
piunt  Dd.currcrcaurcm  incipcrc non  nifi  fci£-  mus)quibus  prxfcnpcum cft  cettum  cempus, 
tt.dcquomoxlic  B.  Qlio  adnuflocu  Jafon  hic  imra qitod  oimicumnon finicndx ,  fediniudt- 
improbato,  tcmpusiltudqaadricnmj  vtiledt-  ciumintroduccndxfuoc.  4-Foiciifimcmouct 
ct  poccft  quoFtiam  d<ix  \\',x  quahrates,  curtcrc  ratioab  abluido,  quodcum  rcmpus  adionum 
a  die  (ciemi*.4ecurTetrediebusfafti$i  txquib*  cutrat  cmomcntotnmomcntum,  ita  vtctiam 
Ttilc  tempusxftimatur  nonkmpci  limul  coa-  poftrcmodicliccatmoucrcaclioncm,rieri  vti- 
iunclx,lcdaliquandof.paiatx tuntTcmpusa.  quc  non  poflit,  vt  ciulmodi  cafibus.  inftancia 
hocquadticnnij  coci  Sc  vnnierfx  rcftitutiontl  iiitraquaditcnnium  a  luft.prxfcnptum,  quod 
quxftioniprxftitucumcft:quodrccTeetianor.  ^idelicctab  cotempore,  aquo  olimannus  vti- 
lixbr  Mud.ml  vU.C.dctemp  tntnteg.rtfi.  Menocb.  Jis.cuircrc  locipiac,  fintatui,  ncq;  camennon- 
Ub.i  prAjutn.qutfl.il  &l  longc  mttccndus  oucius  dum  elapfo  ccrr.porc  f.cgarepoflisacTtooe  Rc- 
fcntentixDd-quimemoresenorisfuidc  dupli.  cliflimc  tgtcur  i\tP*tdtncemment  ttdl.  f.C.det» 
ciiudiciorcfcindcncc&  rcfcillotio,  quadrtcn-  imteg  rejl.verbiiinfr  temfera.n-i.in  fin.\nv.itotoi 
niihocad  illud.quofcilicecrcfticucio  pccicur',  quacuorannospccipoiTc  tclTicucioncm.  tjcae- 
cxcerumiudiciorcfcifloriohodicq  anoum.v-  nim lure  vctcrnncra  annum  vcilcm  crpcrui li- 
tilcmprxfiuiiumexiftimancBr.^Diw».'  tnho-  cebaci  fcd  ccpta  concr»uetfu  currtic  tncunitl 
nor.3s.d1cl  0.& A.Don.tat.rurfut.tnl  deA(t.m.  8.  txl.\\  C  dtiudit  Sedilludeiufdcm  nimts  vio- 
&  olij  mcttMi  Jupr  th.tjit  C  Atquin  lult.ml.vU.  \ct\t\im,quodind.l.vUim.piofinitndam,  vult  lc- 
CJtttmp  tmnttg.rcjht  anoum  vcilema rcpubl.  g\,faeiendam,6c  inClement  vn.  dtrtjltt.  in  tntegr. 
fcfcparjrcpiortcccur:ncq,dubium  cftcx  etd.  ftoJiHirtinthe*rt.Ex\(i\\x\otndl.  v  t  Itrcmoon 
K-g.  cjoadcicnntumfurtojiacum  cflc  in  locum  effccxplicandam dc  inftantia,fcddcaaionc.«c 
anni  vcriis  •  ^uodccmpus  vniloimiccr  iutc  vc-  vctba  ,  interpontndam  ccnttjlattontmfinimdannj, 
tcrircftitucionidcfinicumfuiifc,  pcoccrco  ha-  ltttm,non  ad  vnum.fcdad  dupltccm  cafum  rc- 
bcndum  cft.  fcrcndacfle,dequoiw«//.'w/i  cratlatut,  rcfttcu- 

Alta  ncc  mmoris  momcnct  hic  expedicnda  tionts  vtdclicctmiHOiuin  &  maiorum  .•  adilla, 
quxftiocftdctcmparcjiiftaatir.  qiumdmca   quoddc  lntcrponcnda contcftacione ad hanc, 

quod 
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uoi  de  finicda  aclione  dicitur.pcrtinet.quod  minoiibusquidcm  abexaclouaaao,  maiori- 

'cilicecrcftuutio  minorum  no  rcmcdioa&io-  busautcm  cx  dic  fublati  impcdimcati  currar. 

nis,  fcd  meroorhcioprxroris  cxpcduur.  Et  fa-  Nccqu.cquamadcoobftat  collatio  vtilis  annt 

ocfaciitus  md.l.vlt.  quam rarioncsfupra  ad-  curnquadriennioifto«rd./.a//r.quooiamc'tiam. 

dudxcuitari  poiiunt ,  quemodo  ctiam  cxplt-  annusilic  vtilisnonadicfcientix,  fcditidcm 

carc  pouft  Citm.vn.  dt  reftit.  tntnt.  quamuis  impcdimenticcflantiscutrcbar/  <.C  txautbu* 

Poutificcs  plciumquc  crrotcs  communcs  fe-  e*ti[m*ior.l 18.C.  depeftlim.reuerf  ic  vtilisdt- 

quuti  fiicnnc  ccbatur  vei rationc  durationis  &  culfus  ,  vcl 

Jllud nonimfrsbabtlittr ]Hoc  noatamteota-  potiusquoniam  nonadie  Ixfioois.v.c.  qnov» 

dum,  quam  I  quido  potiusafhrmanduni  vidc-  fucapioabfcoreaIiquoimpleracrat,fcd,  vr  di- 

Etti  .quod  cn  rn  proccito  rtadu  Sf  Odd  qu*ft  ip.  ctumcft,  a  dic  fublati  impcdimcnti  currcbat. 

au  j.  quaJnenuiumiiluduoa  pcrtincic ad  a-  Rattoaute.quacx  Dd.S/Vcbr.mouetur.quod 

Aiooemdoli  velnecusrcumctijm  uft.cantum  fiuftra dicatur cuncrctcmpus  ignoraati,  curw 

hid'L V&.fmCiU  mcntioncm  rclluutiouis  mi-  cx  capicc  igDo:ancix  tcfritutio  conccdatur, 

norum  &  maiorura  adicctanominatnn  mccio.  falfo  nituur  pixfuppofito.qucdicfutabitur htf* 

nc  abfcutix  &  altenus  impcdimtnti.ne  qui.  ad  tb.17  lit  A. 

aliud  rcftuutionis  gcnus  illud  crabcrc  poflu.        Sifit.tmtn  rttUm*rit]  Dubium  facit,  qvod 

Ncque  nouum  clt.iub  titulogcncrali  proponi  clapio  tcmporc,ac1ionialcgc  prxfoiptoacli» 

fpccialia.  Quin  uno  lcgrsomncsiub  coticuio  ipf0  iurc  toIluur.Equidem  cx  tationciurisve- 

pctcncnt  ad  it  ftuucioncsminotum  Sc  maioiu,  tcris  fpccialc  dici  poflit  in  rcftitutionemino- 

qux  ctum  in  fpccie  6c  i»  inrc  noicro .  6i  ab  in-  rum.quxpcciturimplorato  ofHcio  iud<cis.  vc- 

terptctibusicft i:\itionunominc  vcnirr  lolcnr.  rumSc  huichodicquadricnniumprxfixumcit. 

Vnq.ic  cucacxp.cllumtcxtumconcdliy iuiis  fjcitqHodBalJ.Cajlrtn.rjraltjinlptn.C  detemf. 

antiqui.maximeL  Codicis/ vlt.C  dedsl.iadu-  inttt.reft  tradunt.ctiamii  rcttcccptum  fic  ludi- 

ci  &prxfumioec  pocclc  nec  dcbet.  cium  ,  fitamcn  p-oft  quadriennium  fcnrentia 

lnc*mer*no»tbjer»*ri.)  Nihil ueceiTum crat  fcratur.eam ipfoiute eiTc  nullam  :  «5c  in  tcrmi- 

hoc  admonerc.curatricnnium  illud  Iuftin»  in  nisS/"  Odd.p.i.q.  \9.*rt.  r.  rqucm  fcquorconti  a 

nullisarnpliusiudic<)S,  ta,  tum  abcftvtin  Ca-  Franc.C*ld*<tn  fitped.I.i.vtrbhtnfr*  ttmpor*n. 

mcrafccuctur,autfctuaripoflic.  v.  VVtfembtcif  t.tnfin.')  ira  poftquatuot  annos  tcftitutionora. 

commtnt.initb.t  C.adL.if  dt  lud.n.to.  peti  nonpofletiadit,  vt  fupct ea  defaclo  peti- 

LlT.  B  ra.fcnrcntialata.ipfoiurc  nullafit.  Plancficuc 

An  i*nor*nti*  kinc  fubducatur.]  Veriilimam  alijs  cafibits,quibusipfoiurc  acliofubtata  cft. 

puconcgatiuamTteut.fcntcntiamcontra  l>d.  nihil  opponcntc  partc,  cuiusfadtum  fupplerc 

vulgo  quiatcmporefcicntixdcniumquadric,  iudex  nonpoteft,  itahic  quoque  dc  fadlo  ,  fi. 

aiumhoc  curtete ftatnunt,  quamoranium  16-  iudcxclapfumquadrienuiumigoorct,  fcntcn- 

mancmfcntentiamcflc,  tcftatui  odd  *  :o.art.  tiafcrricVfuftincri  poflit. 
+.G*tl  xjbf  4t.C*ld  in  l.Cdtrejl  m  tnt  u.tn.vt-        ZtfiminorittmportUfut.]r\tiic\i\nm  hunc  dif- 

ro.lnfratempora.n.jTeffaur.decif.t}  4  ■  +  Co:i*r.  ficiicm  vocitOrd />./.*. ip.arf.^.vbi  docct  bac  in 

incap.maUfidei  dt  K  /  p.\.e  j.  n.  j.  Wejemb  conf  rr  dilfcntite  legiftasa  Canoniftis  4:  tcclc  fcn. 

j .n.iz  Tir*t].d.retraJi gtnt  i.\< gl 4.».-f4  C*teQ.  tll  contra  Maiuit.lc  Mud  ind.l.vlt.C  Jetemp.in 

C*tt.inmtm9r.vtilu.tempmqu*drttnnt).Cr*uett.  int.rtft  noo  dcbete  plusreftitui,  quam  ar-flt  !ic 

df1.*ntiq.ttmp.p*tt.4.vtrfmateri*n  <7.Bocr.Jce.  lacfio.quod  fcil  noccat  ncgligcntia,  pcr  quam 

39.  n  4.  adeovtetiamvfqurtidcencumaiinos  intra tempusillud  nonpctiitrcftiturionim.-Sc 

ptrcndx rcftitutionifaciant  loium  ,  quod  ex  Iaf ar«/./or.intrataniumtcmpusrcftitucii'ncm 

Baldo  &alijsin tcrministradit B#rr  dtrtUc.Quc,  pece&damdocet.quanto  quisfuitlxfus.l-.a^uc 

quidcm  fententia  rationcm  mris  8c  ipfum  ms  fcntentiaptobatui  ckI  » ;  / 1 6  %  I  Ir.s  %.  \  ex 

cioile,totumqu<:  viucapionum  ms  cucrtit ;  nc-  muibuscatif.maier.fac.l  10.  <.  i  ">.au*mfrmtti  rre- 

3uc  vcio  abfeutiamclioicmdcbcr  faccrc  con-  Jjt.  veluti  fi  pou^s  vfucapioncm  contva  ali- 

itioncmcius.contraqucmfiabfcnsnon  fuif-  qucm  cccptam.  fcvfque  addimi  Jium  annum 

fct,  etiam  ignorantcm  vfucapio  cum  crfcclu  completam.Sc  hunc  pei  dimidiurn  illum  an- 

impletafuiflct  Et  verodifcttcprobaturM:  .-y/r.  num  Rcipublic.  caula  abfuiflc ,  abfutdtim  fa- 

C  dtttmp.in tnt.  rtfl  quod  quaducnmum  Uiud  ae  fucrit  ,  rcucifo  intcgrum  annum  vtilcm 
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Tclhodiequadrienniumcotinuum,iQtiaquod  tioad/air*  frln  quod  mtte*Hf.r  bi  negarur Io« 
f  cltituatur  cooccdi  >  &  cu  rcuetfusnonhabcat  cumcflcreftttucioDi,  fi  Jibcrta  patroqo,  quid 
ictticuciooern,fi  poftciusreditu  aliquod  fpaciu  dcderit,  ncob  lograticudiocm  io  fetuitucctm 
iuris  comuni*  fupcifir  ,  totra  quod  a&ionctcf-  rcuecarctur ;  quia icilicct  illc  metusnon  lafet- 
ciflotiam  ptoponctc  qucat  ,  multominus  ci,  turdcfaclo.ucquc  patronoiustett, finc  cognt- 
aui  cx  caula  ablcnti»  paiicis  fottc  meuiibus  tioneraagiftiatuslibettaminfcruituccirucuo- 
Ixiuscit,  totum  quadticnnium  coiiccdcndum  candi, 
cri(.Commcatitiaautcmc(t  IJd.diitinctio.iq-  Lit.  B- 

tcrtcmpusadquod  fiticltuutiu,  &:  tntiaquod  GHiidfivimttHHt.]  Qu aui  tur  h  ic,  an abfolu? 
pctidcbct,  fcl.»:»aIalon.&  M  Ud  i.dd  loc  caq;  jionc  opusficaiuramcoto,  quod  vi  mctuuc  cj- 
avulgatoerroicdcuuplKiiutlicio,  profluxiifc  otrum  eft.Et  ipfc  (implici  diftincTione  vcicuc, 
vidctur.Nihilplane  obitat  Citm  vn.dtrtjht.  in  an  factum  fupcrquoiuratumcft.ipib  iuicp:o>- 
int,  •  j-jxnon  dc  tctnpore  moucndx  cotrouer-  hibitum  ficnccric  Cxterum  Gailcicat.Ioc  plc- 
fix.fcdfinicndx.tradat;  quomodo  cttamillu  niusdiftinguit>6c  i.anfactumuucnatucxpio- 
locum  accipit  Odd.d  ^.ip  *rr.+  numtr.  41.  Ec  hibitum  iic  &  vcrgacin  difpcmiium  falutis,  aa 
prxcor  actioncm  annalcm  iucrodux;r  .  quod  fccus  ».  hoccafu  (ubfiiftinguican  factum  iurc 
«oc  ccmpus  omnimodo  furhccrc  exiittmarct,  ciutlipctmiiTum  fic  anpiohibicum.-  quo  pofte- 
quandocunque  candcmIa:iio  durailcc,  noa  vc-  tioucafu  ipdcm  abfoiucionc  opus  noo  eilc  af- 
10  yt  omotmodo  eacafu ,  quod  brcuiori  fpacio  firmat.Equidcmiurc  ciuilt  dc  abfolstionc  a  iu. 
T.c.abfcnsquisfmr,  iiucgtumannumdare.  &  ramcntonon  difputatur,  fcd  coquxftjonisbic 
inehoicmconditionemabfcntiu  faccic  vellct.  effcituselfeyidctur ,  an  actus&  luramcacutn 
TJiESIS  IV-  ipfoiurefitnullumnecnc.QMinrcdiftioctio- 
Lct  A,  niGail.catenuslocuscticvtintctfir,  auaftus 

MtttulibtrHmvduntattmtollit»]  Volutuaccm  ju.c ciuili permitTusan probibitusftt :  ilJoece- 
coactam  ICtt  dicuot ,  quateousftatum  homi-  oimcafumctus  >  nccactumiplam,  ncciura- 
ntscui  visinfcrtur,  confctuot  cum  ftatucius,  mcncum  ctficiet  nullumtlicctpd  fpccialcfta- 
qui  fuo  arbitriofacicdiquod  vclit,  rclicluscil,  tuerc  foleanc  tn  iuumcQto  ftr  Auth  SHcrsment* 
qui  iftud  reinorometu  &  vi  nunquam  facturus  cji  adu.vtnd.r*f.col-7.SMlic.n.t  &aIi}iM.)  hoc 
cfiet.-& ip(cArtJl-s  £»*fc.i.aclioncsmctu  cxtot-  aucem  fiquidcm  lpfc  acTtis,  iuratncnrum  quo- 
tasappellatmixtas.exinuito  &  voluncatio.cx.  qucnullumcit.quooiam  fcilicet  quodnulluta 
tcroquio  proprie  loqucpdp  voiuntas  cogi  non  eftiure  ciuili,neciuramcnrofirraaripoccft4rg. 
potcit.  l.nondubtumC.d.!!  acyuc  hic  intercftan  iuteci- 

IdeononimmtriteijHidamdubit/tnt.^ltnmoim»  uili  an  uaturali  acxus  iljicitus  lit.  Quxftio  au- 
meritodubitari  videtut,  quodhoc  «prcflo  tc-  tcm  deabfolutione  luris  Cauoniciprppria  cft, 
xcufit  dcci^ml. ntctimortmt«uodmttcMuf  nc-  fccundum  q«od  falfam  puto  lllam  partcm  di- 
que  cnira  fcrripoteft,  quodOldend-c/*.«7.iO.  (tinctionis  Gailiianx.quaiutametum  metucx* 
id  deinfamiafacli  accipit,  Sed  ex  altera  partc  ortum  fupcr  aCtu  uuc  ciuili  prohibito  nullura 
proTceut  facit,quod(i  verbum  &  vinculorum  cflcputac,  vt  ncc  abfpluoonc  fitopus  :  quiacu 
mctusadcdictum.  pertinet  Lj-  §.  t.  &l>7-      1.  ciufmodi actuscontra  bonos  morcs  cauonu  00 
quodmtt '  raa/.mento etiam infamix mccuseod.  fit>turameotum quoque pcr  fc  tpfoiure  nnllum 
pcrtioebit,  cumfama vitxfoleatcomparari.  Jn   noncricquiaquxnacutacftpnocipalis  cadem 
naccontentioneduatumtationumitadiccndu  ccitacceflorij. &quod  fuanacura  citta  rim  & 
puto.-ediclumad  ea percinere  ,  quxfacto  pri-   mccumlurcaliquofirmum &  validumcft.illud 
uatiinfcrripoflunt :  mfamiaautem  vcl  autiio-   accedcntemetunon  aonullatut :  Scfupr.dtfp.  6. 
titatelcgisvelfcntcntiaiudicisiitogatur  ;vcr-    acxumctiamiurcciuilinulium  iuiamcnto  fir- 
bcra& vincola minitari & excquipoflum  :  in-    marioftcndimus<J>^«« Gsrntz. i.rtjhl.t+.nu. i+. 
famemfaccreinmeapotcftateuoneft:  &idco    Ncquc  concludit  jatio  Gail.  quod  duplcx  fic 
quod  dicitut in.17 .inf.quod mtt.cHHfpotHtt t*f»-    vitium,violcntia&  Legis  prohibiciotquta  vio- 
fj^r0if/Mi,0>f.nonadaccufationcmiudicialem   lcotiaooafacit  aclum oullu ,  &  prohibitio ill^ 
petiinct,  fcdadid.  quodabeo  cuiptodcndus    folius  eftlutis  ciailis  vtiquc cum  talc imamc- 
atat,  &  cui  iniuriamfccciat  .  ca  dc  tactopaci    tumnccfalutcmanimx,  nccproximum  pfTcn- 
pocuiilct.  Exquibusctiamvctapotcftpcti  ra-  dct,cxiauonclutisCauomcicitraabfulucione 

DOt, 
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a»o  poterit  vtolati:quod  flc  tradit G  y>  •*  tut ,-/.■.  T  H  £  S  1S  V. 

SMr >  ndtl.Vtnd.ttM.  9.  LlT.  A. 

Lit.  C.  Ftrfinalii^Midtm.]  Ongine  videlicet.qniaex 

Pr*/*rr^/f»«<fl/.]EtcrgoadusDOncft  ipfain-  delictooafcitur:  cztcruman  acr;onespcifona. 

re  nuHus-quodaltas  nocv    >        uftuutto-  Ic*aurealesiint,abobieCTO>conttaqucm  vidc. 

nc   Idq.rationcskthiczaftcndunt.quodvio-  licct  dantur.zftimari  lolct  :  &  curaadcoadti* 

lcntiaillatanon  tolltt  voluntatcmflc  clecrione,  quod  mct.cauf  poflcilorcmqucmutspcrfequa- 

cumettam.omncaunusmaluroin  compatario.  tur.rccreinrcmfcriptaa  L  d  t.unrupatui  :  eo- 

nc  matoiisquodcuitJiuijhjbcac  tatiouem  bm-  dcmque  tcdtt»  fi  ideo  pcif.qui  poilcrloiem  di- 

ni.quouvoluutatiscitobicctum  flc  aliquot  t.t-  cas.  qmain rcmprztor vctbacdicti  conccpit t 

tfCjoibus  confitmat  Ar>f:  /.Er/M.aCtioncsmctu  auod  mttu  t.tflumtrtt :  in  quo  ictunc  fubtilis  cft 

cx-.mtasuou ad  luuitoi.lidad  voluntarioscilc  Cerafi.ir.tfc.  21.  quamuis  cciamca  vcrboruaa 

ictcrcnJas   Ncqucadeo  diftingucodum  hic  cooceprionon opcrati poflitplusquam ipfares. 

putointercontra&usftiittiiutisflc  b  <nztidci.  BccprotinascfTiuac.vc  coutra otnncs poflVflo» 

nequr  inccrmetumiocidcntemflt  caufam  dan.  rcsaclio  dctur,«r£./.i.    1.  dtdnemnlo.  ncque 

tcnicoutraCui  tnliii  dV.O  dequarccum  1  r.  hocignorauerunt  DJ  vtpatct#x»*r  Br.tal.fid 

igcina  itnfr.dijp.ti.th.i.  frtx  dole.i.vlt.de  dola  mal.  d  c  q  u  o  p  I  u  r  1  b  u  s  thftm . 

Lir.  V.  C.  Dcmixtisa&iouibusdiccmusi/i/r.  dijp.  tp, 

Adrtfundondum  ]  AtquinhzcaAioctiam  in  tb.i. 

quadtuplum  cft.  LtT.  B. 

Vtltxetftientm  ]  Variehoc  cdicto  fuccurrit  Efi  *r&/r4r/'«.]Infciitui  hictracrationon  cr. 

pistov,rtdQCcll.o.ii.&fia*.h.t.CuiacadPaMl.  pcdica  dcatbitrarijsacrioutbus,  quz  luxta  va- 

ujtnt.-j  ica  vtflciDcadcmfpccicaclio&cxccp-  ii2cxcmp\*inf  pr*ttrta,lnjiitkt-  dtaeiten.  aliz 

tidconccdatur.quz  proponituii»^.  .  9.$.  J.  funtin  rcra.alizin  perfonam  :3c  cx  his  rurfum, 

vbt apparct.  conctaquaro putat  gloli .  Pompo-  quzdam ez contraclu^qna.dam cx dclicto  Suac 

niumrcprchcndi  in  lccundo  mcmbro ,  quorc  itcmarbitrariz  alia^Pnatura  fua.aliarcx  acci- 

impcifcctatantum  cxccptionc  dixciatciic  !©•  dcnti.vclut  aclio  exftipulatu,  fi  aliolocoaga- 

cum   htiofpccie  illa  extoitz  cauuonisattio  tur/.i.f>  r ■  detetjuedcert.lec.  Aitautcm  ptim» 

adidquoquc  vtilisclt,  vt  ii  non  acccptani  tcrat  Tt.quod  non  lint  bonzfidei,  fcd  tcrtiumgcn* 

cautionem.  coudcmuano  in  quadtuplum  t«i-  conftjtuant.qazcomrnuoiteft  Dd  fcnteutia/a 

quatur.  Quodautcmic  pcrfeaaintctdum  iit  dtcl  f  prattrta.Cai  nou  obftat.  quod  in  fid.  d.  §. 

locuscxccptiom.admirtit.  Vlp.  quodBr  acci-  idcmdchis.quod  debonz  fidci  aclionibusra 

}>itdccafu  vbitcsfottcadcum  quimttumpaf-  f.frtctdi(&im*U  fMtdiudieiax  bontfr  ttut ptr- 

useft,redijt:quamuisetiam  vbi  ptonuflio  lola  m<ttaturt(limart,ryc  quonnmphtads  illa.ziti. 

fadtacft.rcs  luo  modopcrfefti  dtci  podic.  mareexbonoflc  zquo  ,  dapJicemadmitttt  cx- 

Lit.    f.  plicationcm,  flc  duplicitcr  tieripotcft,  flc  fecu- 

Uonofwtjifrsttflart.]  In  lpfo  vidclicct  actu,  dnm  naturam  aclioms,  &.  pcoptct  cxtrinfccut 

dum  visinfctcut :  cztcrum  poitcalupet  tftctu  acci  icns :  illud  in  bonz  fidci  iuditis.hoc  ib  ar- 


illaco  conteitationcm  sn  tempotc  vtilc  ficalt- 
quandoobcircumltantiampeifoBZ ,  quz  vim 
iutuliilc  dicitur,ucccflanum  vidctuijvt  in  ipc- 
cte/.a  C»d  ,de  hii  quifreft  .mtd  tMd.  ad  qunnL. 
cum  fe rcferat  Acc-in /  tn emnibut.de  R.  \  malc a 
Tr.  pro  difl.  adducitur.  Eil  planc  ibi  fpecialis 
cafus.  quocontcftatioaontamad  probandum 
mctum,  quam  ad  tnducendum  cffccrum  appol- 
lationtstntcrponttur :  vt  adeo  m  dubio  flc  ic- 
gularitet  uuliataticontctta-ioue  aut  piotcfta- 
tioncopustit.quoniammctus&  vis  tltimatur 
cx  cc  ipfat  flc  qualicatcspioprus.qmbasargoa- 
turflc  dwiigHctut,habci. 


bitrarijs.vr  poft  Dd  tradit  Imftm  add 4 fritt>t»in 
pr.&n  *i  iiquis«/v#r/;T/>.adfpcciaIcmacliont1 
aiburatia,  dc  coquod  ccrtoloco,  rcfeirc  vclir. 
Deindc  dcfinit Tr.aclioncs arbitraiias,in  qui- 
busiudex  tanquaaiarbitcrhonotacius^flcc.Vc. 
rum  ha  c  dcfimtio  particulatiscft,  quod  fcil.a- 
Ctionum  hatum  non  vnanaturacft,  vr  piuribus 
tradunt  loh.F*l>.(yl  f  aJd.§.prtttrt*.icni[um- 
maduo^enera,  q.uz  coofudm  a  luitin.propo- 
nuntu:  indicl.,.  vclcmm  ita  dicuntur.quod  to- 
tum  arbitrioiudicis Comittitur,  vclut  inadtO- 
ne  dceoquodccrtoloco:vcl  idco.rp  aibirrii:m 
ludicisaliquodfcntcntiamdcfinituiam  przic- 
da.  Tcutantimcnpoflit  acliooum  arbitianil 
C  c  caudcru 
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*ecxncioie».Eicumveibum&rii*,dcnotct  ma-  xatumioiquum,fedcucireamrtaatiisper(_ 
«ationem  luus,  &  conftitucioncs  ptiuapum  aetatismexusdoii&c.merito  cqufi  habeti  po- 
pccnamtalionisproponuncficxcc  ica.vc  confti-  tcft.PJancrJuod  pcztoiiumhoc  tcmcdium  eft» 
cunonibus  edictopczwrisdciogaujejre  fateri  fincjuo  vidccurcxrare  0<<V.f  .i.,wifwi,putansre- 
oportccet.Atquinpociusediclumptztotiscoi-  ftitutiojicmexgcncfaIiclaufuJa,cflc  cx  inrcci- 
xeclum  toic  pcr  conftuucioocs, (iquidcmhic  a-  juili)non er  co protinus exicaordinanuin cft.-fi- 
1  tqua  mutatio  ftatuenda  ejTct :  Jlqutdcm  poena  cut  n.ec  omniarcrocdia iucis  ciuilu  funt  ordina~ 
,talionis&inr"amia:procu;dubiouiienoftLOc6-  ria/4f./.i«.*.x.,fcjm,wr.iaquafpcciecum  refti- 
currunttpccnaautcmatbitiariamoribuspotius  cutione  concuttitcondictioincciti  genctalis. 
introductavidetut.-quamuisuondubitcm^uie  DequoconcurfuaJiaquzftioeft,  quaranoma- 
quoqucciuih.excaufa,  p,ttnzatbicxatiz»aon  Jcexcncac  Znfd  esp.  zofing.  rejjp  &  placet  illud 
auccin  fcmpexcahooi  locum  fuiflie.  Dd.axiomarquod  cua»  ordiaatio  remcdio  con- 

Lit.  H.  curratcxtraordioaiium,quotiesbocplcnius  tc 

giuomodohodie  ]  Quzftiohzcabhocloco  a-  expcditiuscft.cxquoicctciufcitutcottaFr.iSa 
licua,  rcijcituiadf«rf.i.i»<ty/>«f  dequae-  CtUdtntomm *n*ljt iniyC  dertfiit.min.vtrb.in- 
tiam  yidctnatScip.GentMb  i.dtJHnsd:ci,cAp.}i-&>  frMUgit.ttmp.n.io.nuaotcm  vltra  dimidium  vc- 
ft*q.  dcado  v.c.Jzfumpoflcvcireftifutioncin  inte- 

mmmmmmm m m ■— — —  — — -  1  ;grum:r#i/»S/irf.O<V.j.i7.*rf.i4.quoDiam  inten- 

...  tatorcmcdio  txdl.uCJtrjf:.  vend.  clcctiocft 

Disputatio  XI.  Emtoiis,anp£etififupplete,anr£reftituexeve- 
DE    R  E  S  TI  T  V  II  O  N  B  V  S    IN  l>c:v.  debocaeoroninoanpccconcucfumalcc- 
Jn  TE  GJK.VM.  xiusccmedijexciudacurrcfticucioS/.OaWp.if. 

ti.ptrWitu4rjttKe.it.Cjdd  d.loco  vtrb.implortr*  m 
Refpondtnte  imn.s.&x.i.  Ltr.  B. 

a  .  c««,«r>Bo    u,  1.r       Ptoponicioiciodcfioitiooemcx  Paul.  quod 

AM CB UIO  S<t  h  R.O  p  1  R   Hader-  rcftitutioiU  «inccgraodztci  vel.caufe  actio. 

Slcb.  Holl.  Vbiciopus  vidctuiefle,  4tieftitutioaPaui;v- 

THESIS  L  iuipata.vclproimploratioue  teftitutioois,  vel 

.  .  pra,ipforcmcdiorcftitutorio:camex  plcrisquc 

rcfticucioucmcaausflf  capicibusin  aclionc  ip- 
Ve.  extraordtnMrium. )  Excraordina-  farcfticuciocoofiftac,velucidealicoacioneiud. 
norum  remcdiorum  varizfunc  fpe-  mucde  dolo.quod  mccuscaufi,  Sc  refciflbrix, 
cics.dcquibusZ*/  1.  rtfp.  fing.io,  quz  maionbusdant.  Quadecaufa  ctiaro  cotia 
_Hoc  lemcdiumxefticucioais  non  Tcdefeudipoflit ,  to  definitioneillaactioncm 
peifonatautncgotioalicmfpeciatim,  fcdin  v-  fignificaic iuspetfcqucndi  ioiudicio:quiafci- 
niuei fum ,  oblzfionem  patrimonij  ratione  £c  Jicet illz quas diximus  actiones,  non fecus vt a- 
zquitatc  dictantibus.conccflum ,  quodammo-  Jiar  a prxtore pecuncur,&  conccduacur ,  v.  C*i. 
do  oidinatium  dici  poflic.eo  rcfpcctu  tamen  cx-  *dpr  tit.dtin  integ.refi.  Ec  etgo  non tccXc  Ti.  in 
ttaotdinaiium ,  quod  rcfcindit  caqux  mero  8c  .definitionc  Pauliana,«c7i«n«n»,  explicat  factum 
fummo  iure  valent :quo  feafu  non abfuide  dici-  przcorisreitituentis:  quz vfurpatio  notiflimo 
tur  eflecontraiusciuilc, D**rc*/>.i.».f  VVnlt.t.  vfuiiurisrepugnat.Nc  porro  lecteibid  factum 
tnife.  lo.  quidquid  v  tdatui  Z*fiodifoioco  num.  przrorisreltitucntisintcxptecAcuc  lcgis  actio- 
s  cuius  t acio.quod  zquicaci  couucniat .  8c  juii  .nem:quQaiam  vtptobatum fupra.difpuc  x  in  v- 
communific  lacorporatunonconcludit.quod  fuiurisactioneslegisdc  volucatiz  iurifdictio- 
•bfcruauitM*iiri/.r4f.i..vbiopioionescontra-  .nisactibusprzdicantur ,  icfciflio  autcm  actus 
lias conciliat.Ex aducifo pcccat Gl.in i.i.d. mi-  iurc ciuili  validi,&  aclionis refcifloriz cencef- 
ntr.  quzhoctemediumconcia  natural?  zxjui-  fio,aclusfunciurisdic>ioniscootcotiofz.Quia 
tatem  cflc  malc  affinr.ac ;  Etenim  cidem.zqui-  legeagete,magisde  ptiuacis ,  quam  igfo  magi* 
tati  quz  conuentiooes  vult  frruari  iniquas  c6-  ftiatu io  vfu iurisdici  vidctui *rguJ  ).dt  tfffro. 
aeotioncstefcindiconucnit.Neqi  obicatquod  -tonfl.A.  dendoptien,&l.i.Cpd.Milci\itcmlcaxjc- 
iniquum  vidcaturrefciadicontractum  iure  ci-  tiamfuamprobatcx  /  iot.de  K.  I.  quia  v.tique 
iiuii  validum :  quuaiamalio^uidpcifc  confidc-  aoaomncsa^us.inquibusiatctucnitprztoi, 

&cau- 
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Sc  caufx  cognitione  opuseft.Iegis  a<ftionessclt;  quiininttgrumreflitutisdaturmzU  Mauiie  t.  4. 

Dd.  vulgooon  malc  dcfiniunt  reftituciODcm,  duplicicaccmeamiudiciorumadftruit  .cumiis 

rcpofirionemiopnfttoumftacum  Mnurit.cnp.i.  hocipfurojquodioconccsfioneaclionisipfare- 

Sfort  Odd.p.x.qu*fti*rt.i  Mtrfint.dtapptUn.7T.  ftitutioconiiftat  porius confirmcrur)/.  1«  c.dt 

tc!  adiuspriftinumrcdudtiooemR^wjf  drtjitt.  p»fl,lim.rtutrfit  §.rurjusjnfttt  deatl.  )ybi  vcrba, 

inpr  Illavcronondcfinitio.fcdrudisdcfcriptio  refcijfa-pjucapione  dcnotant  cffcclum  Sc  nacuiam 

eft.qu*ptoponituriFM»f.C«/rf.«w>w»/.w/.^,  actionis, quodearemnoncflr  vfucapram,  in- 

C.derefti  mi>  or  verbe,implor*rti»  inttgrum.  tendaturjquibuslocis  etiam  probarur.quod  bic 

jiiJieigiturrtfeiJforisjHxcifrcitioexptzcc-  annus  aftioni  rcfciflbrix  pra-finitus ,  ftatjm  i 

dcntibusnon  infcrcur.Scdquodipfamrcmacci-  rcmpoie  impedimentifublati  curtcrc  incipiar, 

net.aftumatTicuc  aclionem  rcfcifloiiam  dif-  quodipfcagnofcir  Maurit.c.6  5i  reftiflime  fta- 

ferrcarcftitutionc.ficutconfequcnsabantccc-  cuunccirati.aS/"  Odd  qutft  ti.*r/.j.quicurrcre 

dentc  Quodhatftcousadmittipoteft.conccflio  nonpollct,  fi  dcmumiudicorcfcindcntifubla» 

rcftitucorix  aflionis  ab  ipfa  aclionc  d«uerfa  toobftaculoacliocanafceretur ;  qucm nodur» 

pft.-quomodoin  fingulis  a&ionibus  ciuilibus  ftuftra  ttntantfoluerc Dd.  perincptamdiftin- 

duoiudiciaconfidcratipfcTreut.  fttpr-  dtfp-  4.  ftionema£ioi»srefcinWxindariuam&nati« 

fh.i.lit.G  quoniamquxapud  ptxtorcmptopor  uim.^mm  ttzdit  Sf.Odd.qudft  fi-art.t.  Sc  Salic. 

pebautut  cictattabaotur.foimam  quandam  iu-  t»l  f  tx  quib caufmnicrn*bryj .  vbi  fibi  ipfi  no- 

dicij reprxfcntabant,  Verum Dd  quot  Trcurl,  dosneclic.quos diciccxccdcrcintcllcclufcho. 

fcqujtur.dupUctmlibcllum  ,  litiscontcftatio-  lafticum  Cxtcrum  minoribus  varic  fuccurri- 

oera  Sc  fentcntiam  rcquiruoc,  diuerta  ctiam  tur,  Sc  quandoqucaclioconcraeum,  cum quo 

femporavcriufqueiudicij,(dcquocciainfra,)  cocractum  cft,aliquandoeciamcontratertium 

fiuaaatSftrf.Oddp.i  q  x  art  t.&ftqq  eaaiquc  datur/.tj  $  x.dtminor.  AmtTab.C.  vbiejf  apud 

Dd.fcotcptiamcciam  ccfert  G*£r.  Mttd.in  i  vl-  qutmcognitiodtfin  1  aliquandoetiam  rotu  apud 

tim.C  dtttmp.  inintejl  rejitt.  Et  fcil.  rcfcindcnf  ptxtorcm  teftitutionis  ncgotium  traclatur  Sc 

Tocantipfararcltitutionem,  fiuercfticucionis  cxpedicur*rg./ 14.  f.+.dt  min  Etnccinhis  ra- 

cra&acioncm ,  refciflbrium ,  altioncm rcmoto  mcn  cafibus  vctam  duplicitateaa iudicioium 9- 

pbftaculo  rcnatam  Sc  rcfifcitatam.  Marant.tap.  ftcadcrc  quis  poflif 

A.Sf.Odd  qutJl.  n.artic  t  vbi  &  aliaDd.eirca  I.IT.  G- 

haocremcommcntaa  rationc  veraiutis  alicna  Vtl  alio  magiftratu.  ]  Addendum  erarquod  trt 

proponit.EtilluddcfcnafccDtcaftioncpriftina  £ncha«lir.  fubijcit.  vcla  magiftratu  delegato, 

fatis pcifpicuc refutatur  ci  %.fed tjit  §.  Infttt. d.  cjuonia  hicraagiftratus non  eft.  Si  quidccorara 

ailion-  tnf  vbi  luftin  traditkaicforroulama-  dclegaro  vclinfpccic,  vel  ad  vniucrfitatc  cau- 

Aionisrcfciflbrix,  quoda&or  dicat  reum  non  farura,/  vlt  C.vbifrapp  ^«m.nectamcn  aliud 

yfuccpiflc.quod  vfuccpit.quxformulaadioni  fuitiurc  vctcri.vcmalcputatO^^  tt.mrtg. 

priftinxrcnatx  non  conucnu:  Sc  fimul  duplici-  Quihcitmptrium valet. ]Videtut  hocadiecifle 

lasiudicioiumrcfutatunquod  fi  enim  mdicio  proptcr  magiftracus  municipalcs ,  quibusiusin 

relcindcnti  vfucapioiam  rcmotaeflct,  hacfor-  inrcoiu  rcftitucndi  no  cft/.a*  admutiicip.uca; 

rnula&intcntione  oon  forct  opus.  Equidcm  in  cnim  hoc  mucatum  a  luftin.  in  Ivh.Cvbi&a- 

adtionedoli,quodmetuscaufa,dc  ahcnarionc  pudqutm  vbi  reftttticndifaculras daturpropriu 

iud.  mur&c.  fimplicitas  &  vnitas  iudicijeui-  tnbunal  &  iunldiaipncmcumadminiftratio- 

dcntiorcft-  Quodad  icftitutioncm  maiotem  nc  fubtntibusquo  rcroquccatcnt  magiftrjtus 

attinct,  Sc  eamcitra  aliquod  decrctum  ptxto-  municipalcs:in  quo  vulgoerrat  Dd.  quosicfcrc 

ris.quodnullapronunticcur  v.c  vfucapio.in  ip-  Si  fcquirui  */ Qdd p  i  q.  }i.art.  A.MtncthM  1. 

faconccflionctcfciflbtix  aclionis.cxiftimo  co-  prtfumpt  qutjl  71  p.  j.Impcrijaurcm  voccm  ac- 

(iftcrcprxcorcmquc  adcorcfticucredici.dum  cipiogcneralircrpropotcftatc,fi quidemrefti- 

aclioocm  hancqux  nouafit  datiua cft,  (vtrtcle  tuctc  io  integrummiati imperij  non  cflc ,  piq^ 

Znf.fSrGomtfin$.rurfus.InJldtac1io,eontraMau-  batumeft.rfi;^.|.  * 

rir.c  8  Salicitt t.c.C tx quibuscauj maior  num.8.')  jitq,itade caufa  ]  Negatdecaufareftitutio- 

couccdic&quidcmficucaliasaaionesterr.po-  nisinarbitrumcompromittipoirc,  cx  hac  ra- 

xalcsiotfaannumtantum,^<r  l.jf  infin.prin.  dt  tionc,  quodcomptomiflb non tribuatur  lutif- 

obltgli.C.txquib.cfiuJ.maintt^cui\i%^tibi%,  diato.AtquinhiflCcfficivideacur,rcIticucreio 

tAtc» 
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intcgru  elfe  ttltisdiclionis.  quod  ipfe  ocgauit  Odd.d.art*.<i  $r.  Qua  rcteata  ,  refpondendunt 

fopu  iijf-  >•  Cxccrurationihil  concludu ,  quia  etitaJlvIt.tnf  C.vbt  (j-apudauem.  vc!  quod  ar- 

tubicei  do  Jicic  fcntentia  vi  iui  i>dictionis,  qux  gunttntum  a  cc-nt:  atiofcnfu  non  fcmpci  procc- 

coaeotionibns  pnvarorum  proiogau  quidcm,  dat,  vcl  auod  dc  tocafu  loquatur  luftiii.quode 

feddari  oo  porcft :  BiptiftaaS.  Blaf.  Jtarhttr.ry  caufj  rcfticutioots  nOfl  tamum  co^nofccndnm, 

iJinprtmijff>*i  t-9i'>UH-LA»fdtOriapag  ?..»u.9.  fed  ctiam  pi oiiunti.idum  cft  ncquc  Hlc  ibi  iim- 

eod  6c  ali  tsfupcr  nutla  caufa  in  arliitrum  com-  plicirerincidcotcm,1edali)scaulisannexamSc 

piomittipollc  ;.  fliccrctur.Igi:urrcctior  vi  nrut  cohxrcntem  quxlhoncro  rcftitutionis  lntcllt- 

ratio.vcl  quod  .uoicro;um  uoa  lit,  conrr.n.i  i  n  g<-vc  videttir.quomodoillumlocum  ctiam  ac- 

jurc  ciuih  valioum.relcinucre ,  vcl  quod  acho-  cc,  it  Gloll  qux  inrerpretatur  caulam  mora  pet 

ncsex  caufisrcftirutionum.vt  ita  loqu.it, magis  ino.ium  rcconuenttonis.  Porroan  fupcr  iocidc> 

itnt  datiu.v  qua  n atiux',  vcl  ctiam,  quod  c  x  lcu  •  tt  lit  pron>mtiandum  ,  &  dc  vaii}sfpccicbttsin« 

tentit  arbttn  rcfticuttoats  plcnartus  crF^clus  cidcntis  x?/.i<  UtteCyn.inii  C  dordmiud  nu  8  ty 

confcquinoopoflu,  &  cum  rcftituciones  caufi  Saltcet  ibiJ  n  8  &jtf<f  &in!pen  tcd  Fachtr  i.co- 

cognicaconccdancur,  cogmtioillacaufx  excc-  trcuerf +}  tyJtpnt  fta  th.13.iit  C.IHudctiam  hic 

dcrc  potcftatcm  arbirri  vidctut  Phnc (ult  r«</.  quartunt  Ud  an  arbitcrfalttmftipcr  hoc,  ao r. 

/.-y/Hoquituruominatimdetelhcutioncmaio-  c.  ininorreftitucndus  fit ,  ptonnntiate  pollit. 

rum  Jc  mmoru:  vt  fortalL-  fupet  ijt  canis  ,  qux  Q^odaffirroat  Rart.in  d ifin  qut  fcquirut  A/4«- 

quafi  atftionis  ordiiuux  jurc  cxpediuntur,  a-  ru.c.ti.tnf.  Jt  magis  videturpiobarc  Odd  quafl. 

hud  rtutart  polTe  vidcarur.  jt  *rr.7.codcmquc incioai  Ciff tnd.  i fin,  Scd 

HequtJi  jimciJentir.]  vlmus  congruc  ad  pix-  magis  placct  h  nrcncia  Baldt  in /kpt  d.l  fin  pofl  O- 

cedcntiapropooi  vtdetut.  Scnfusiucell  ,quod  dofred frCyn  tbtd.vc]  quia  vt  Cyo.ait  prohibirr» 

arbitcrfupcrcaufarcftitutionts  ,  eriamli  mci-  aliquo  omniaquoquc  piohtbita  cenfcntur,  pcr 

dcotercoramcopropon.icur ,  co^nolccir  pof-  qux  ad  illudpcrucnitur :  vclquia  aut  pronnn- 

frt.  Duplicitcraurcm  hocintclligi  por  ft.  1.  fi  tiabiccontrjfninorcmaibiter  ,  &  piocul  du- 

«ufatcfticutionis,  vcualoquar,  dcprxtcrito,  bio  rtftituctur  mioor  :  aut  pro  mioore» 

«oramarbitroincidcnteropponatur  ,  vcluti  li  &  procul dubio hanc  fenccaciani  arbirri  noa 

compromittatur  cx  ca'ifa  conucntio.ns  cum  fubfequctur  prxtor.nifi  priuscaufa  cogniri mi- 

mmoreirmx  .  &  poitcaobijciatur  Ixlio  quod  nou m  Ixfum facilitatcfua.Jcc  deprcheodair, 

ercmplutn  propomrS/0./:/;<.i. <?•/«/?  ji  nrt  s  2.  coque  dcprchcnfo  ipfe  dccretum  mtciponct: 

Si  in  •placaufjcoijraaibiirioii  aclatalxfio  dc  lraq; rcsfcmper  ad  priftintim  ftatu  rcucttctur. 

Bouoemcrgat.-  vcluti  fi  roioor  prxtcodat  fco-  Lit.  D. 

mifillc probatioocs-  Quppoftcuoricaiu  icfti-  Agirhicdcloco,  inquo  refttrutioois  caufa 

CuerepolTcarbitrum,^<»yr^x^»#»($iO</<>fr  fta-  arjtandaeft.  Aitaucemagitaricam  inforoRer 

cuunt  Cynus^nlu  tyCnjirm.ini  vltim  C.vbity  fnnpcrfonam  fcdinlocorci  fitx.fi  io  rem  aga- 

spudqutm  quodrc&eicadcclararS/<//<?.*»7.|  vt  tor.Vbi  nrimo  viciolaoppofitio  eft,  foti  Rci,& 

non  po(fittc#atefttractt,  fcdoouumtcrmini  locircifttx  J  quiaetiamlocamrei  firx  forum 

adprobandumcoccdcrc.Qgio  &  inprionfpc-  Rci  cflcoportccfiquidcmm  eorcclecooaeoi- 

cicarbitnim  cogoofccrc  poiFe  exiftimaiieum:  tur.cumprxfc  timetvcriorifcntcotiaquaipfc 

^uod  al:as  iplc  forci 'caufa  ptincipali  icclc  pro-  Tr  fuprndtfp  )  //;  8  fequirur,ctiam  adio  :n  irm 

■untiare  nou  poifct  £t  co^niti«ilta  non  vidc-  in  locodom:cilij,&  itaioforoRci  maximc  pro- 

tur  prxiud^-arc  quzltioni  -uiocipali  dcrcftitu-  prioinflitui  po!fit  PonocC  cx  feotcutia  Ticut. 

cioiic.fupcrf«4»#n^r^n«»rwfMr,  ad  inftar  iudi-  dttohk  fint)udicia  vtiquc  rtlcir  dcns,  m  quo 

«is.cuiuscognitiooi  incidit  caufaftatus,/.  i.C.  cafu cognitaao rcllituciocouccdfHda  fic ,  tra- 

dttudic  l.i.tnf.C  dtor.i  tuJteitr.  quoargum  hxc  tftatui^io  foio  cius  coatra  qucm  pcntur  rcftitu- 

fenteotiarcitcdcfentii poteft ,  cnmnec  tudcx  tio,oeceflaiiopropooeodumcrir.  Cxrcrumcx 

pedancusiutisdidiorjcinhab.Jt,& aliaspctio-  rationcjuris  intercaufasicftitutionisdiftmgut 

de (it.nullam.Jt  to calu  txi-mi-co limit.itam  !»a-  oporcear.  quodfcil.  vcl ordinario jurca  rrxto- 

bcre  iuttsdiCtio:;cm>in  quo  Ijplutelt  Maurmut  ic  conceditur  aclio.vc!  ottjciumjadicistmp'o- 

tapl$.  fac   quodarbittiatdiiiUai  iudicieruiu  laudumilt.  lllo  cafu  pio  condmonc  adiorais 

acdatftafuot/ x.dertctpt  arbttr  fct  hanc commu-  qux  vcl cftin rcm ,  vt  rcfcifloriafcrecx  capite 

ac»m«(ani(im  fcoccnwam  ciTc  »  attcftatur  Sf.  «cmaioribusjveliopcrlboarafiucpurc  YtacTo 

doh, 
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doli ,  fiuc  io  rcmfcripta,  vt  actio  quod  mettis  fifnpiut.m  inttgr.rtflit  pejlu!  dtfmit.i. 
caufa.icaccumiuhoc  velilloloco  i  foiomfti-       Sec  intcrtJtMnre(litHtus]\ idctuthic  Tr  pro- 

ruenda  cft  Hoc  veroc.:lu ,  v •  c.cx  captte  dc  mi-  barc  optnoocm  Sf.  Oddcuius tam  meorio fafta 

nonbus.quiamulta  inccnienirepodaut ,  vt  rc-  cft,quod  feruelrcftitutus  ircrum  rcfltcui  pofTir. 

ftitunonon  conccdatut.ideocoatraipfum,  cii  ectamfi  priori  reftitutionc  pcr  negtigcucum 

quo  contraiftum  cft  reftitucio  eft  imploranda:  non  fucrit  vlu$. 


l:cecaliquandocaufacognitaeius  cffectus  etia 
conrr  a  rcrrium  porrigitur-Secundum  quc.  com- 
munts  Dd-  fcntcBtu , rectc cxplicata.vcracft, 
quod  rcgulanr  zt  io  foroRci  rcftitutioois  caufa 
ii t  a>;cnda  M.Mrtt.eap.\*.Oddpi.qut  1 1  *rt- ij. 
Cevarr.t  refol.+.VVtf.in  parat.C  vbtfrapudyue, 


THESIS  II. 
Lit.  B. 

Sovera datur tb minim.7 rem  tjrc  Ividcttir  cxi- 
ftimarcTrcut  quodeoiaotu  cj'°u*bicmin!m* 
reftitutionon  concedarur .  quandu  carcndit  in 
prcjudicium fummx  maions  Cxtcru  vcriuscft 


quib.malcdifci.-ditTicut.  Plancvbt  rcftiturio  indiftincle, proptcr rcm minimam rcftuutione" 

contra  fcotcntiam  pctitur,  coram  iudicc  qui  no  «onccdit.pcr  notata  A**«r/r.f. 1x4.^»/.  G*£r. 

camtulit,  velciusfuperiorcidfacicoduracflc  derejltt  mintegr-  concluf  1.  Odd.p  .1.7.4  art.i\fr 

cx  Ud  traditidcm OiM.it' loc.rjrqutfl.if  .art.-j.v.  it.  vbi  recTc  air  aliquando  rcquiri  lafioocm 

Gi  i.Auftn  Aruortm  tudtctMiiMm  dtrtjlit.inmttgr.  rruiorcm.qnandoqucfufficeic  minorcm- 

nurn.xj.  N#»y«M;»/n/roW«<J»;.JNamobfcureliicexi- 

IdfmgtiUrtjuod felut  princepi  ]Hocquidcma-  ftimat  Tr.in  ordinarijs rcm  mininum  non  cu- 

licnolocopioponitur:cxtcroquiti  nihilhic  vi-  rari.  Quodiationi  convcnircnon  vidctur,fi- 

dccut  fiogulare.fed  rcgularc  po:ius  vt  aducrfus  quidcm  ncc  in  minima  rccum  dauino  mcoalter 

fcnccntiam  paris  vel  fupciions  reftitutiooem  lucrum  fcotircdcbct  :  &l  igicurobminimam 

couccdcicncmopoflit.ptccuratoraurcmCxfa-  rcmfurci  actto  dacur  <  galimarum.lnfl.d.acq.rer. 

risnon  agnofcit  alium  fupcriorcru  nifipinci-  dom.tk  aclio  L.Aquihx.  arg.  /.  tt  tnfin  prinji. 

pcm.v.CuimLid  tn  f  dtmimt  &  lucctiam  hoc  damn.mfecl.  necdubiucftquinctiaieimioimx 

fingulatcquodprocuntoiGxfaiisnon  cognof-  commod  atx.dcpolitx  vcl  piqnoratx  fit  rcpeti- 

cir  inccr  priuaros  vtnnqu.-.fcdioter  hwicpnua-  no.Ncc  quicquam  proTr.factc/.  t*.  dtcontrah. 

•  tum  indcfifcum.vc  vcl  canrorr.agis,  quia  tcsfif-  empt.  vbi  agitut  dc  rcfcindcndocontraclu  bonar 

cum  Cxfaiisconcctiut  .folusetiam  Carfai  con-  fidci:^»//W  ig.j.t ccmmodfrl  11  dttmptnf  dotal. 

tiafeocentiam  rclhtucrc  debcat.  fumma  ratioucimpcofr  moJicrcum  vfucom- 

L  T.    E.  pcnfantur ,  cxrcramfi  depoiltariumponashic 

Stmtl  dAtaveldtnttMtatttrum^tyc.^y  cttxrnitt  vciquc  ilhsrcpccct.  Qwodad  rcftiturioncs  at 


rum  ad  vfum  dcncgatx  teftirucioius  nonfatis 
accommodumcft  Rcsipfaitafchabct:  Dene- 
garafcmd  rcftitutiofiulha  ampl  uspctuur;  a 
fentcntia  tamcn,  quatcltuutio  dcncgarur  ,  ap- 
pellari.adappcllanduminortiftitui  poteft.Fal- 
lic  autc  rcgulailla.fi  lupcr  diueifocapituiopc- 
tacui  reftitutio.vclexnoua  caufa.-fiucdcnouo 
car.faillacmerfcnt,  fiucanteacxtiieiii:&  hoc 


tinct ,  d.lringucndum  forrallc.an  cx  ofiicio  ju- 
dicisnot)  I' ,  an  adrioim  &  quali  ordmario  jnie 
conccdantur&  cxpediantui  ncq;  dubiiimcft, 
quioaclto  tjuod  metusi  aufa  ctiam  ad  rcm  cxi- 
guam  vi  cxrorram  conccdarur.&  acl  lodoli  ,co 
quod  famofa  cft  proptcr  fumnum  minimam 
nondarur/  10  ejrt..dedol  mjl 

Ltbcris  ffr/r/t£rr//»/;^Mr]Hocquidcmab  lioc 


rurfusfiucnooallcgata.fiucallcgata.quidem,  locoalicnu  clt  -  &  agitui  dceoinf  ith.  tt  lu  B. 

fcdnonfuctit  probaca.  Quod  ad  refttcutioncm  Vctbaautcm  Ticur.itahabcnt-Libcriscc;tc li- 

fcmclconcclTam  attioct,  aut  itcrum  pctitui,  bcitinilquc  parenrum  ratroi  ontmquc  uncrc» 

contraidquodantc  conccfTum  fuu.dc  quoagi-  ciaomntnv  rv.ltitucioncmad;mit  ,  quamdiu  iu- 

tur  iofra/0.10  ///  .o  aucpro  codcm  obcincodo:  ris  communis  lemedtum  aliq.iod  noo  famolum 

Si  hocrurfus  vclquiapnor tcftitutionon  furfi-  fupeuft  Ex  quibus vetbn clfici  vidctur,  omnc 

cic,  vclquiaprioiircfticutioncminor  vfusnon  refticutioniscaulamcflelamofam.quod  tamcn 

fuit  quopoftctioii cafuconrraS/. OJd.autJl  |6.  in actionc  doli  raiitum  obtincc.  Deindc  hoc 

mrt  «  magisexiftimocumcommuni.rciticutio-  non Iprcalc in  parcntibus  Sc  pationis  ,  fcd  rc- 

ncm  ampliusnon  cooccdcndam  .  ncquc  dupli-  gularc  cft,  vr  rcnrcdium  ordinartum  juris  ci- 

cem  ncgiigcnciam  fcrcndaru  cflc.  Vidcdecota  uilis  facut  ccfTarc  tcftitutioncm  /  iK-  m  pr.  dt 

kucicSf,Odd.«.ii.  ptrtctum.Anttn  TMbrum  C.  mtntr.  Taodemitaloquuur,  quafi  dcficicncc 

Bb  t  umc- 
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remrdiononfjmofodeturc5traparcntcs&  pa- 
tronosrcmcdium  famofum  .quod  vctumiiocll 
l.x.dtohftj  f  artnr.ty  patron  &e  t.  u.^.i.dtdol. 
tnal  &  cocifu  autnullaauc  fubii  Jiariaaiho  id 
factum  locum  habet  argM  II. in  fin. 

L i t.  C- 

Et  perprocurafirem.  ]  Vidclicetvt  fubijcttur, 
Cummand.uofpeciaIi.-  R.ctcquoque  lchabct 
cu-  p::o,  nifi pttaturincidtnttr.  Ncqueobltat. 
quodica  veuiaccoucrafacludomtniiquta  cum 
cicracalempctici^nccaufamptincipalc.adqua 
datuc  cft  ,cxcqui  oequeac ,  hocipfumquoque 
fimul,  quodmandans  tpfe  verofimilucrfaciu- 
tus  fuiflc  t  maduum  vidctur.  Idcoquc  fortallis 
fallct  hoc  eo cafu,  quo  procui acor  geoeialis  ad 
Bcgotiacum  cautioneraci  czpctitur.G/* Ml6f* 
ff.de  prccurat  .Couarri.rtfolnt  t.6.n  4. 

Gtnerakmandatumfufficiat  jupetfiuacfthic 
voz, gentralc.  quiafufficit  raandatum  ad  caulam 
fiogularcm. 

Stutautem  >*r/i.]VcrbaTreur,hxcfunt:  fiue 
autempcrfc,  fiuc  perprocuratotficftitui  quis 
petat,  fcmper  id  hctpcrimplorarionem  omci) 
judia  s  ,vt  vcl  cz  mcroofficiorefticuac ,  vcl  dct 
actioocm  quod  metus  caufa  ,  aut  dc  dolo  lo 
quibusvcrbisiafufnctcnseftcnumcratio.quod 
Bullafiat  mencio  actionis  ez  ediclo  de  cjpiic 
minutis.ie  de  alienatioueiudicij  mutandi.  &c. 
Bequca£ttonisrcfcifl'oriar«Xf^.<»\  mator.  ( quo 
ynquc  rcftiruttoncs  meroofricioiudicis noci- 
pcdiunrurjquoniam  vizett,  vt  czcmpli  tantum 
gratiahatcpropofuifledicipoflir.  QutncV:  mi- 
noribusnon  femper  merootficioptarioris,  fcd 
aliquando  cocclTa  quoquc  actione  fuccurritur 
/  ;  (t  iMmin.  Quin  ampliusactiones  lam  di- 
&x  adinftat  aliarum  actiooum  competere  & 
concedi  v idcntur:vr  io  Lis  nulla  fpeciali  implo- 
rationeopuseflc  videatur ,  aut  m  quauisaclio- 
Bealiaeadem  offioj  implorariofir  admutcnda. 
Kitxcap.doli  vcl  mctus,non  reftirutiom  fpccic 
implorarui.fcd  fimplicirer  aftio  petitur.quj  dc 
caufaaDd  fubmateriarefticutiooumifta  tra- 
«tarinonfolcnt. 

Lit.  D. 

Ait  in  t hcfi.quia  fucceflbribus  etiaro  h  oc  be- 
Beficiumdctut  >  idcorealc  cenfendum.  Arquin 
Jaacracioiica&toncsex  quacunqae  obltgatio- 
BC  fucrint  reales:veruman  rcRu  dmm  vd  adio 
aliqua rcalisiicnon  c z co,cui,fcd pot  ius in quc 
d  e  t  u r ,  ar 1 1  i  1  n  a  n  d  u  n  c  ft  arg  t.z  t .  de  obltg .  tt&i*. 
Nequeobftat ,  quod  ptiuilcgia  perfuaalia  cum 
pctloaacxtin^uidicUQtur/,iytf«/.r«{u<r.quo- 


IO  XI. 

niamreftitutionisbeneficium,  oon  iurepriui* 
lcgif.  fcdmagis  rcrridiijuriscommuniscuife- 
tunEtic&c  ^f  Od4 q  to.art  t.n  g.reftirutior.cm 
non  cotar  pcifonar ,  neque  ram  ob  ha'>ilitatcm 
eius ,  quat»  ob  conucrfarionem  parrimonn  co- 
ccdi :  neqnc  rtltitutiocx  mcra^tatia,  fcd  ipla 
quoquc  iultttia&  arqutratc  dictantc  tribuitur, 
vricitcBart  cintusab  Oddd  «rf.  x.aJd  Gabr. 
Atud.  ad  rnb.  C  de  fidtiuff.miu.  Cartcrum  in  hac 
quarftioneiotcr  caufasrcftttutiontim dtftingui 
Oportet;  fiquidem  adiedoli ,  &  dc  alirnatione 
iud  muc  cVc  meri  funrperfonales , aclio quod 
mcruscauta.  oitginepcrlbojhs.fcdin  ttrfcrip- 
M,aclioie(cill"oria  czcapuc  dr  maiotibus  fere 
rcalis  minorcs relttcucionem  implorant  contra 
pcrfonam  cum  qua  contrazcrunr.Icd  aliquando 
atliocontrarcrtiumpotrigitur  t.ij.^.t  h.t  A£- 
ettrfint.9  .ff  todv.tftam  Sf.odd  quaft  31.Mrt.x7. 
Fr.CaUtn  comadl  j  C  derejt.ininttg.-verb.imfU- 
rare. 

Vndtadutrfutquemcund. poffffxrtm.  ] Harc  ve- 
tomanifeftovitiofaeftillacio:  flquidcm  aliud 
eft  reale  dici  rcfpeclu  aAoris ,  aliud  tefpecla 
rci.Et  cum  Tr.hacrarone  icalc  hocrcmedium 
eflc  in  th-concludar ,  quod  rraafeat in  harredcS, 
exhoc,  aduerfusqucmcudqucpoflefloif  illud 
dari ,  peflime infcttur.  Sed  Sc  hoc ipfum.quod 
ic{titutioc6traquemcunquederur  poiTcflbrci 
iuztapaalo  antc  notatanoo  gcneralc.  fcdfpc- 
cialc eft,raniomagis,fi  ez ipfius fcntentiaintet 
iudiciumrcfcindcns&rcfciflotium  diltmguati 

Ata, htnc ttiant ad hiredts  jHzcqaidcmOtio. 
farepetitio efteius ,  quod iam in  titcfi  propofi- 
tum  erar  •  nequcreciecumeo  quod  de  tertio 
pofiTcirorepropofiramcrat.coniungirur. 

Son ittm adfiJtiujfores.]  Arquin  n  rcdcreme* 
diumrealedicitur,etiam  hisproficiet«r;  Ly.dt 
except  Sec,  vtique  male  indiftindc  hoc  negatur, 
<c  p,  rpetuum  nunc  crrorem  erat  TicUt.  vt  fpe- 
cialutauquamgeocraliapioponat-  Etcnim  ex- 
ccptionc  doli&  mctusetiafidciuflbribuscoan- 
petctc.docetrf/.?.rf#  exttp  Scd  nimuumin  cau- 
fa  minoi  um  prarcipue  harc  quarftio  cootiovcr- 
rttaciTbi AmtmJftAA ttkft. •  z.\  r>C de fidtiuff. 
Mtnor  defit.it  i.codemum  cafu  fidciuflori  bcoc- 
ficiumreftirutioaisnonpiodcfleconcludir.vbi 
contemplationejt.ruprartorij,c!cobmctumrc«> 
(ticuciouit fidcluflor  accepcus  fuu.  Veiura  hic 
calusdubiumnonhabec.quod  obfcruar  ctiara 
Gab.Mud.adt.2  C  dt fidttuff.  min  lcmdubiofi- 
dciullonbusnonfuccurri ,  ocque  rcmcdiupcr- 
fonalciplisprodcflc  t  probarur  tx  l  i.  i.C. 

dtfidf- 
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itfitttiuff.minor,  qinbuslocisdocctur^etiam  co- 
ttatpiosfiduufloics  >  dc  actionc  mandati  cx- 
pcnri  poflinc,  teltitm  minotcs  Vtique  arquius 
vidctui  vtindatnnomorctut  fidcini1or,quem> 
\t  fibi  rcdtiusconiultam  cflet  ,  cicditot  acce- 
piilcpra:hmicur«£./iji>» /*.,/#«/».  &  lcftitu- 
tiocontulltt  ubligationem,  fcdtantum  eximic 
mmotcm,  S*lictt  *dl  a-  C.dtfidnuff minor.  »».  j. 


Hinc  ttiam  tjt  quod  ad  litts  eonfirttt. ]  A o  q u i a 
tcfttturio cootra  tcitinm  poflcflorcm,  anquta 
heiedibusdatur.'neurium  pianc:  adcoquc  cum 
duoilla  prxmittantur,  malc  italoquitut,  tan- 
quam  hoccxillisinfctatur.  Ratio  autcm  pcn- 
derarcl  indiuiduitatc.qua:  factt  vt  rcftitutio- 
ni  noo  nifi  in  folidum  locus  cffe  posfit  Salit.ad 
L.Vnit-C:fi iHcomumeademq^caujatn  intejr  Ant. 


Hisconlcqui  ntei ,  ficut  stquum  cftcrcditorc  fab.ibidC0ltr.dtti/2yt.  adcoquc  ntfi  piodcflct 
in  damnonoo  motari,  itacadcm  fuadctarqui-    maioti, noo prodcflet  minott  .  vt  reci    •  .'  1 


tas,hdcjufl'oii  fuccurri>  fi  crcdttot  i,nc  in  dam« 
110  motctctur.alitet  fit  confultum.  Quarpto- 
babilis  Cadcmquc  communilfima  Dd.  fciucn- 
tia  clttclteS/O.^  +<. art. u Maunt.t. 14.  Gab. 
Mud.  in  l  i.C.dtjfd,  «jwi.quarfirmatui  txl.  mi- 
nor.\i.inprin  dtprocurat ,vbi acton conttaptio- 
cipalemtcumacltofaluamanct:  (Iicct  fpecia- 


doett  Sf.Od.q.46  .art.A .  vbi  eriam  art.  c  ex  hoc 
in matctta ifta  inuifibilitatcm  arftimandam  & 
definicndam  oftcndit.  Atquc-  ha.-c  in  liciscon- 
fortibusmaiotibus  •  carcctum  fi  mtnorcs  fint, 
hisctiamfi  resdiuiduafit ,  reftitutioncm  ab  v- 
ne  confottepetitampiodcflcftacuicCW  d  qu. 
^t.attit.  t.  A  quo  dtllcntio  s  vrl  qnia  minot 


le  in  iudicialibuscflc,  tx  Dd.  notat  Sf  Odd  d  q.  potcftbcneficioreftirutionisnon  vti ,  vcl  po 

*>%.*rt.  6.  eoqaodibi  fideiuflor  obhgetut  cz  tius,quiavt  Baldusibiditneitatus  fpcciali  hie 

proccflufuipiincipalis/.T^fi»in/f.C .dtvfitr.  rei  mandatoopuscft.Ncquc  obftatcxemplumap- 

tudtt*t.(&til.pupilltu.89.dt*cq,htrtd.  vbicre-  pellationise*  r4j  ptndt  apptUat  qmahocreme- 

diroribus falua cft  aclio  coutra  debitores  hcre .  diurn ordinarium  cfti  cx  ptztnmpta  iniquitate 

ditanos  :  licet  ibi  quoquc  fpecialisratio  dari  fcntcntia:  arqualitcr  etiam  maiotibus  conccf- 

poflic>quodcumfidciuflor  ibipropupillotan-  fum  .•  rcftitutio  autcm  pctitur  cx  eiioic  &  Ia« 

quamherede  interccflerit.pupillo abftcnto  vel  pfu,  qut  io  minoribos  tantum  ,  nomn  matori- 

cootraaditioocmrcftituto  >  8t  ita  cfFcctuooa  bus  tolcratur.Frufha  ctiam  adducitur  l.vn  C. 

ampliusbarredcfidciullorem  conuemri.fucrit  fiineommun  r*«/cuius  harcrcfolutiocft.  Sorot 

ioiquum.QuovidetuirefpexiiTe.Fulgofiusqui  traDfcgeratdetccommuDi  frariib-is  inconful- 

refereote  & probaote  Od.i  d. qut .  4  8  ,*rt.  1  1  cgu-  tis-  Ttanfrctionem iftam  ratam  habent fratrcs 

lam/.i.  C.defiaeottjor.wtner.  ita  putauit  limitao-  (aliascnim  nullomodotpfisprariudicar  J  /  vn. 

dam  ,  aifi fidciuflor  lnccrucnerit  ptominore  inprin)  vcladhucminoies,  Sc  reftitui in iotc- 

rationcbonoium:  idclt  >  noo  eo  quod  mmot  grumpoflunrvcliammaiorcs,  &  r.on  pcflur.c 

ctat  ,  fcdquodnonfoluendocticputabatur  :  ncquccx  perfonafororisqusradhuc  mtnoien- 


quamfcoteouara  latiusconfiimat  Gabr.Mud.in 
Lz.C.defiJtiujf.mm-quodciaCmodi  Cafibus,Cve- 
lutiofpecie/.«9  C«4r  A^.&fr.cicditoresin  mi- 
Dorcm  iocidant,&  quod  fatisdarioex  condttio. 
Bcipfiusncgotij,  Sc  quafi  cx  nccvflit-tc  quada, 
ficutaquouismaiotc  tnrcrponatut :  quarincf- 
fectucltlentcntia&  diftinctio  Ant.Fab.Altam 
limitatiooibustradtt  OJJ.  *tt  4.  fi  minot  non 
polfitteftituicontrafidemflbtem  :ne  alias  te- 

Ititucio  inucilis  fic  minori,  quod lideiuflor  exa-  fit  fcdquod  hoc  cafu  non  fccusac ipia  foror  ic- 
ctuscontiaipfum  haberct  tcgrctlum  : v.  ttnttn  ftitunonemimplorarr posfiot:dcquoet-a ran- 
Tr.CaiJ  tnl '  j.C  dertftitxt.intn.vtrb.mitioribm».    tum,  dod  dc  petitareftitunone  tnd.i.xt»  tra- 


ms  proponuor.  Rario  dooitandi  erat.quod  cu 
foror fola  negotium  communc gesfiflct ,  com- 
muneetiam  reftituuonit  auxilium  videbatut 
cilc  debere.Raciodccidendi  in  concrariom  «ft, 

3uod  ptoptet  tatihabit loncm  fcquuram  pcrin- 
e  habetur.  atquc  ft  ab  ipfis  fratnbus  nrgotiu 
gcftumfuiflet  Ergoverbaharclcpis,  hvconjen- 
fumprfiit.annoSticc.qaz  vigetSf7r.cn  hocpro'- 
bant,  quodii  minotcs  lint.ipfis  rclitturiop.o- 


*, 6 . Zangcr.de  Except.part. i.t*pvvbtm,nHm.j $ . 
jtqq-Hcrtng  defidttuff-part.^  c  ir.  ».itl. 

Secusin  bcnchcio/  2;]  Acquinfi  bonaratto 
Trcut.iwr/».  quodhcrcdibuscompctat,  etiam 
rcmcdium/.t.  realcdici  posfit.  Sedninutum 
Tr  harc  confuodu,  &  eft  de  h  0  c  alius  tu&uadi 
locus  mfr.piJiJf.ijk  vlt, 


clatur-  Jllud  admifcrim,  reftitutionct»  com- 
rr.uniDominepetitam,  a  couloitibus  minoii» 
bustatam  habcti  pofle:  com  ahasetum,  (en* 
tentiaipfoiurcDulla  fauorcminoris  actatisfu- 
ftincatur. 

LtT.  E. 

QuoptfiitlMti*  imptditur  txttutio,  ]  Iniuriam 
fib   3  h«€ 
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I?t  DISPUT 
hicfaccrevidecur  Batdo,  quempro  diiT.  citac. 
quomam  lucdc  oulluacc  agir .  quod ca  allcga- 
ca  noD unpedut  crecutioncm,  tdquc ua rcgu- 
larttcr  obtinerc  docct  Vant- dt  nullitat.  t.  6.  mut- 
moh&qutoui  modu,  frc.n  1 9 .31.  Porro/. vn.C.i» 
itU tr . r oji \tU. rejl  ge n c ral ts  c ft , </« 7«? S/.  Orfd. 7 . X 4 . 
Tr.autcm  hocadfpccicmdcrcititutione  cotra 
icntcotum  pcntatniiifcrt.  qua  dctclate  Sf, 

§•«•**.»«  .  .  .  _. 

Et  jiaprincipr.)  Ntmu.im  prxtcrtuiniufti- 

tix  3ciniquicausl;ntciuiapnncipiiimpugna- 

rinonpotcftipetuio  autcir.  tcltuutionis  non 

fcac.uttam  argutt.fidcrrorem  &.  lapfumprx- 

ccndit,  vt  bcnc  tradi:  S/.J.41  art 1. 

Lit.  F. 

Kiftfirte morandt  antmo.}  Si  vidclicot  fufpicio 
fu  caiumnix  &  malttix  :  ncquc  cntm  c  jnftarc 
liqutdc  «ehocopoitct.vtloquuur  Tieut.  fed 
etiam  prxfumptioncs  lufficiunt ;  quod prolize 
Sc  diftincte  cuotuu  Sf  d  a.+j.  art.f.Aienoch.  Ub. 
l.frtfumptm.7^ 

THESIS  III. 
L  1  t.  A. 

Olim  trat  annut  vtt tit.  ]  H  o d  1  e  q u a d  r i e n n  i u m 
continuum.  Quod  ratiooe  curfus  vulgo  acci- 
piunt  Dd.cutrcrc  aurcm  inctpcrc  000  nifi  fcif- 
ti.dcquomoxlit  B.  Quo  admttfo cu J afon  htc 
lmprobato,  tcmpus  iltudquadcicnn  j  vtilcdi- 
ci  potcftrqyxiiam  d:a:  ilia-  qctluates,  currcrc 
a  dic  fcicntiar.&:  ciirrcicdicyusl.tltis,  a  qutb* 
vttlc  tctnpusxftinutur  nonlcmpei  li.nul  con- 
junctx,fcdaliquandof.t>aiarx  lunt  Tcmpusa. 
hocquadticnotj  toti  &  vniucrfx  icihcucionjs 
quxftioni  prxftitutum  cft:quod  rcctc  ecia  nor. 
iiabr.biud.inivU.C.detemp  tntnteg.reji.  kienoch. 
lib.x  prafum.qutfl. 71  &  longc  mtttcndus  niittus 
lenccDtixDd<qui  mcmoics  crrorts  fui  dc  dupli. 
ci iudiciorcicindcutc &  icfcidotio.  quadrten- 
niu  hoc  ad  illud.quo  fcilicet  rcftitutio  pctitur', 
cxterumiudietorcfcifloriohodicq  annum, v- 
tilcmprxfinitumerifttmant  Br.&  Ddtnl  tn  ho- 
ncr.a.dtB  O  ry>  A.Don.tvi.rurfui-tn  Ideali.  m.  s. 
t^alutncttati  Juprth.tMl  C.Arquio  lult.m/.-y/r. 
C  dete ■•»;<  imnteg  rcfiit  annum  vtilcm a  republ. 
fefcpararc  piofirctur:  ncq,  dubium  cltex  tkd. 
lcg.  qaadnenntumlutiogatum  ctTc  in  locum 
atini  vtihs  ;  auod  tcmpus  vnifoimitct  iuie  vc- 
ccrircftttutionidcfinuum  fuiilc,  proccrto  ha- 
bcndum  cft. 

Alia  nec  minotis  momcnti  hic  crpedieoda 
quxftiocltdc  tcmpoie  jnftaotix.  qtumdm  ca 
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duret  ln quoitetumpleriquc Dd.  vulgaco  er- 
rovi  inhxrcntcs,  rcfcradcns  quidcm  ludicium 
intraquaducnoium  fiuicodum.adtioncmautc 
rcfciflonam  litis  cootcftatioae  pct  pctuari  eri- 
bimiatttjleGab.Mud.ini  vh  C.detep.intnt.  rejl. 
Sf  Odd.m.ti.  art.  j.  Cxcctumctiam  tj  qui  vimm 
tcmpusftatuuot.  quin  intraquadrn.ni.iu  tilud 
inftantia&  contiouctfia  finuoda  dt  .  ocdubi- 
uot quidcm.hocquippc omncs  tcncrc aic  Odd. 
e1.19.art.  4.». 3*  adco  vt  poft quadrtcnoum  lati 
lentcntiamipfoiurceriftimct  ellcoullam  Odd. 
d  q.\9  *tt.\\  poji.Cajtr .(y  altos  mloen C  .eod  exl. 
vit.vbt  Dd.comtn.omncs  C  de  temp.  tn  tntc* .  rtjitt. 
ibi.ad  tnttrptntndam  cantrjiattontm  (inundnmq^ 
Utem  Vcrum  fcntcntix  iftiobftat.  1.  Quod  tuit. 
inftancix  tn  caulisctuilibitstricnoiumpixfcrj- 
plit/i  i.C.Jr/MtiVff-ncquccntn»  vidctut  ptolian- 
dacoium!tutcnti3,qui*x</ff7.  LvU.  cxccptio- 
ncmpctunt^  lij.C  dttud  Galr.Mud  mdtel.l. 
vlttm  w/».Alijincpciusfinirnnftantujntricn- 
niji  fcdiocciidquod  fupeieftdc  quadriennto, 
aliam  compcterc ioftantiam, Caftr  in  dtH.l.vit. 
i-Quodcxnoriflimarcgulaiuhslitiscontefta- 
tionc actioncspcrpctuanrur  |.Quodcommu- 
niilimaillafeutcntiarcpugnetnaturxomnium 
aliaiumactionura(dc  aflione  doli  infra  agc- 
mus)  quibus  prxfcriptum  eft  certum  tempus, 
iniia  qttod  nimirumnou  finicndx  ,  fcdin iudi- 
cium  introduccndxfiint.  4.  foi tiifimc  moucc 
lanoab  abiiudo,  quod cum  rcmpus  aclionum 
curtat c momcototnmomcotum,  ira  vtetiam 
poltt  cmo  dic  liccat  mouerc  accioncm,  ficri  vti- 
qucnonpoflit,  vt  ciuimodi  cafibus,  inftantia 
intraquadiicnnititn  a  luft.prxfcnprum,  quod 
videlicct  abcotcmpore,  aquo  olitn annusvti- 
lis.cuircrc  iocipiar,  finutut ,  nrq;  ramen  non- 
dum  clapfo rcrr.porc  r.cgare  poilis  aclionc  Rc- 
cliiTimciguui  z\iCaU.tntomment  mdl.j.C.dent 
tnteg  reji.verbiiinfr  temperx.n.i.infin.inuitotot 
quatuotannospctipoilcrcftitutioncm,  (itac- 
nimmrc  vctcti  intra  anoum  vtiJem  crpeiuili- 
ccbatl  fed  cepta  cootrvuetlia  currcte  tricnniu 
txixt  C.dttudtC'  Scdilludeiufdem  nimts  vio- 
lenrum.quod  m  d.l  -vliii».  •■>  1  o  <^uendnm,  vult  le- 
Phfaeiendam.&c  inCltmtnt  vn.  derejitt.  in  tntrgr. 
pio/intri inchoari.Ex\(\u\\Otnd  l.  v  t  Iircm  oon 
eflc  cxplieandam  dc  inftantia.fcd dc  act iooc.& 
verba  ,  interpontndam  c.ntejiattontmfinimdamcff 
Uttm,aon  ad  vnum.fcdad  dupliccm  cafum  rc- 
fcrcuda cfle.de <\uoindl  vU  tratftatut,  rcilitu. 
cionis  vtdclicctminoiuin  8c  maioiutn.-  adilla, 
quod  dc  intcrpoaenda  contcftatiouc  ad  hanc, 

quod 
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J|Uod  de  finieMa  ac"ti»ne dicitut.pertinet.quod  mmonbusquidcm  abexactoij  anao,  maicn- 

cilicetrcftitutio  minorum  no  remedioaflio-  busautcm  cx  dic  fublati  impcdtmcRti  currat. 

nis,  fcd  mcroomcioprxrotis  cxpcditur.  Et  fa-  Necqutcquamadeoobftac  collatio viilis  annt 

ncfaciltus  11  ad.l.vlt.  quam rationtsfupra  ad-  cumquidricnnioiftOMr^./.-v/rquooiamftum 

dulixcuitari  pollunr>  quemodo  ctiam  cxpli-  anausille  vtilisnon adic fcicncix ,  fcditidcm 

carc  poccft  Cltm.  vn.  d*  rtflit.  tnmt.  quamuis  jmpcdimenti ccflantiscurrebat  /  r.C  exqmbiu 

Poutificcs  plciumque  etrotcs  communcs  fe-  canfmator.ht.C.  dtpoflltm.rtutrf.  ic  vtilis  di- 

quutt  fucrinc  ctbatur  velranonc  dorarionis  &  cutfus ,  vcl 

lllud nonimfr«b*biUttr  "\\ioc  noa  tacn  tenta-  potiusquoniam  nonadic  Ixfionts.v.c.  qoov. 

dum,  quam  I  quido  poctusaffirmandum  vtdc-  fiicapioabfcoteahquoimpletacrat,fcd,  vr  di- 

tur.qaodc.  1  .m  ptocctto  ui^-.iSfOddqmfl  1©.  dtumcft,  a  diefnblati  impcdimcnti  cutrcbat. 

art  }.  qua-Jitcnuiumtiluduoa  pcrtincic ad  a-  Ratioautc,  quacx  Ud.S/"<f*f /sf.mouetut.quod 

clioncmdoh  vel  n  ccusrcum etum  uft.caocum  fruftta dicatur  curvcrc  tcmpus  ignoranci.  cum 

indt.  «Wir.fjcut  mcntioncm  rcliutitioois  »i-  ex  capitc  igoo:antix  reftitutio  conccdatur, 

norum&  maiorura  adiecranomtnat  ttn  mccio-  falfo  niticnr  prxfuppofito.quod  icfuiabuur/x.l 

neibfcutt*&  altcuus  impedimtnri.nc  quib  ad  tb.%7  lit  A. 

altud  rcftttutionib  gcnus  illud  trabcrc  poffit.        Sifitamen  retlamarit]  Dubium  facit,  quod 

Ncquenouum  cft.fub  ciculogcncrali  proponi  clapfuccmporcacuonialcgc  prxfciiptoacli» 

fpcculia.  Quin  imo  legcsomncsfub  cocitulo  ipfo  iurc  totlitut.Equidcm  cx  tattonciurisve- 

pcrrncnc  ad  ufticucionesminotum  &  maiotii.  reiis  fpcculc  dici  poflit  in  rcftitutionemiao- 

quxccum  infpccie  &  imorc  noltre.  & abin-  nim.quxpcticurimploratoofficio  iudicis:  ve- 

tetprctibusicftitutionunomiiic  vcnirc  folent.  rum&  huichodicquadricnniumprxfixum  cft. 

Vttqic  circacxpictlumccxcumcoiicdioiuiit  f ., , , :  qH9d  Batd.Cajlrtn.fr  Mltjin  i  ptn.  C  dettmp. 

aociqui,maximc  L  Codicis  Ivlt.C  dednl.  indu-  intit.rtfl  tradunt.ctiamft  rc<fte  ccptum  fit  iudi- 

ci  &prxi'umincc  pjteft  ncc  dcbct.  cium  ,  ficamcn  p»oft  quadiiennium  fcntentia 

Incameranontbjeruart.]  Nthil oecefTum crat  feratur.cam  ipfoiutcefTc  nullam  :  &  in  tcrmi- 

hoc  admoncrccumtricnnium  ;llud  Iuftin.  in  nisS/"  Odd.p.i.q.  \9.nrt.  t.  rqucmfcquorconna 

nullisampliusiudicijs,  ta.  tum  abcft  vt  in  Ca-  Franc.Caldattn  faptd.l.  j.verbt,  tnfra  ttmpera  n. 

merafcructur,  aut fctuartpoflit.  v.  VVeftmbtcif  i.infin,")  ita  poftquatuor  annos  tcftituttononv 

ctmmtnt.inltb.i  C.adL.xt  dt  lud.u.xo.  pcci  nonpoflettadit,  vt  fupereadcfatfo  pcti- 

Lit.  B  ra,fcntentialata,ipfoiure  nullafit.  Planc ficur 

An  ignorantiahinc  fubJucatur.]  Verilfimani  aliis  cafibus,quibusipfoiurc  adiofublata  cft. 

putoncgatiuamTieut-fcntcnriamcontra  l>d.  niliil opponente  pattc,  cuiusfadtum  fupplere 

vulgo  quiatcmpercfciencixdemumquadrifr  iudcx  oonpotcft,  itahic  quoque  dc  facio  ,  ft 

■iumhoc  cuticieftatnunt,  quamomnium co-  iudcx clapfum quadricnmum igaorct,  fcntcn- 

mancmfcntcntiamclVe,  tcftacm  Odd  q  :o.nrt.  ciafcrriarfuftineri  poflit- 
+.<jatli.obf  +  t.Catd  in  l.C.derrjl  >mnt  mm.Vt-        F.tfi minorittmporeltfui.] Articulnm  hur.c  dif- 

ro.lnfrsttmpora.n.s  TeJfanr.dteij'.t$4  n  4  C.ouar.  ficilcm  vocatOrdff  J.j.ip.*rf.4.vbi  docct  bac  ir» 

incap.tnaUfiJei  dt  R  I  p.^.c  }.  n.  i.  Wejemb  ccnf  fP  diffcntitc  lcgillasa  Canoniftis  &  tcctc  fcn. 

<.n.)2.Ttrat].d.retT*Si  gtne*,.\i  gl  4..n.++CatcU.  r\t  coatra  Maurit.  Sc  Mud.ind.lvlt.C  dtttmf.in 

Catt.inmemor.vtTlit.ltmpuiquaJrtcnnti.Crauett.  int.rtjt  non  debete plusrcftitui,  quam  a'  flt  lir 

di:1.Mnttq.ttmp.part.4.vtrJ  tnattrian  t7.B0er.dee.  Jatfio.quod  fcil  noccat  negligcntia,  per  quam 

3<>.  n  4.  adeovtetiam vfqur«dccncumatinos  intratcmpusillud  non petijt reftitutioncm.& 

pcrcndx rcftitutiouifaciant  iocura  ,  quod  cx  IaCrit«/./or.intratantumccmpusrcfticuticncm 

Baldo  fcalijsm  tcrministraditB«r  dtclUc.Qu<i  petendam  docet.quanto  quisfuit lafus,l-.a-juc 

quidcm  fententia  rationcm  turis  &  ipfum  ms  fenrentiaprobatur«;/  ij.t  j./       s  lttB$,  ?  ex 

ciatlc,totumquc  viucapionutn  ius  eucrtit ;  ne^  q.tibutcaufmaitr.fac.l  10.  >.  n.qittmfrattd  rre~ 

quc  vcto  abfcntiamcltotcm  dcbet  facerc  con-  Jit.  veluti  li  poaas  v  fucapioncm  contra  ali- 

ditioncmcius.contraqucmfiabfensnon  fuif-  qucmcocptam.  Avfquc  ad dimi Jmm  annum 

fct,  etiam  ignoranrcm  vfucapio  cum  eficclu  completam,  &  kunc  pci  dimidiutn  illum  an- 

impletafuiflct.Et  veiodifeitcprobatur«  .-j//.  pum  Reipubltc.  caufa  abfui£c  ,  abfutdum  fa- 

C  dtttmp.tntnt.  rtfl  quod  quaducnnium  illuti  nc  fuctit  ,  rcucifo  integrum  annum  vrtletn 

vcl 
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ipotcritviolari:quodactraditC#i/?r.i»*«/^.  THESIS  V. 

StcrMmwtfC-JiaJu.vtnd.nu.a.  Lit.  A. 

Lit.  C.  ftrfonth iauidtm.  ]  Origine  vidclicecqttia cx 

Trttorrefcindit. ]Et  crgo acrus  ooo elr  ipfo iu-  dclicto nafcitur :  cxtcrum an  actiones pcribna. 

re  nu!lus:quod aius  noa  opu»cilct  tcititutto-  l«saurcalcsitnt,abobicclo,contraqucm  vtdc. 


licct  danrur.xfttmari  iolct :  &  cumadcoactio 
quod  met.cauf.poilelioicmqiicmuisperfequa- 
tur.tecteinremfcriptaa  bd  nuprupatur .-  co« 
dcmquc  icdit,  fi  idco  pcifcqui  poilctfoicm  di- 
cas,  quiatnicrtiprxtorvctbacdidti  conccpit: 
tjuj •/  fntu  z tft u m  trtt :  in  quo  iciune  fubttlis  cft 
Ctr*f\.rr.t(t.  21.  quamuis  ctiarr.ca  vctbotui 


nc  idq, rattoocs Ethicxoftendunt.quod vio- 
lcntiailiatanontollit  voiuotatcmac  cleCtiooc, 
cum  ettam.omncmtousmaiumia  compaiatio. 
DC  maioiisquodcuitJtui.hjbcac  ratioucm  « 
ni.quou  voluutatiscit  obicctum  &  aliquoc  ta- 
ttqntbus  coofiimat  Anf:  /.E//V/.actioncsmctu 
cnoitJkuou  ad  luuuoxiidad  voluntatioscllc 

tckrcndas  Ncqucadco  diftiogucodum  luc  couceptionon  operau  poflirplusqaam  ipfares, 
putoiiitcicoair4t3usiti.ictiiuiis.8c  b.raxridci.  nccprotioHScfTiaat.vr  contraomocspoflcflo- 
•equctutermetumiQctdcntctndtcaufamdan.  rcsactio  dctur.arj ./. i.  i.  dtdAtmiio.  neque 
tcmcootiaCui  inl  ji.d.V.O  dcquarccum  Tt.  hocignoiauerunr  Dd  vr  patet***  n»/  Br.ini.fed 
agcttniitnfr.dtjf.2i.th.*.  frex  doU.ti.vit.de  Jeh  mtl.de  quo  pluribes/fc./r.j. 

Lit.  D.  C.  Dcmutisa6tionibusdiccmusM/r ■  dtjp.  tf% 

Adrtfundtndum  ]  Atqura  hxcaAioetiara  in   th.  i. 
quadiuplumcft.  L  /  t.  B. 

Veltxtefttonem  ]  Variehoc  cdicto  fuccurrit  Ejf  «r^(/r«r/«.]Infciituthictrac*tationoncr. 
ftsmi,ytdocctl.9.f-3.&ftff.h.t.CHi»t'«dfAHi.  pedita  de atbitrarijsacttouibus,  quxiuxta  va- 
i-Jtnt.y  uavt&ioeadcmfpccieactio&excep-  iiacxcmpUiflf  fr*ttrt*,Inftitut.  dtaHttn.  alix 
ttoconccdatucqux  proponitui/»«i*,rY:.  9.).  j.    funtin  rcm.altxin  perfonam :  &  cx  hisrurfum. 


vbiapparct.  contiaquam  putat  gloii.  iJompo- 
nium  teptchcndi  in  lccundo  mcinbio ,  quo  tc 
tmpctfcctatantum  cxceptionc  dixciatcilc  lo- 
cum.  btinfpccie  illa  extoitx  cautionisa&io 
adidquoquc  vtilisclt,  ri  11  non  acccptamfcrat 
cautiooem,  coudcmuano  m  quadtuplum 
quarur.  Quodaurcmic  perfcitainterdum  iit 
locusexccptioni,admittit.  Vlp.  quodBt  acct 


quxdam  cx  contra^ux]«xdain  cx  dclitlo  Sunr 
itcm  arbittaiix  aliaflfcnatura  fua,alix  cx  acci- 
denti.vclut  »Aio  cx  ihpulatu,  fi  aliolocoaga- 
tur/<  ;  ■    1  dtttauodctrt.ltc.  Aitautcm  prtmo 
Tt.quod  non  fint  bonx  fidei,  fedtcttiumgcn' 
conftituant.qux  commuois  eft  Dd  fcotcutiam 
dtil.S  fr*ttrt*.Cui  non  obftat.  quod  in  fid.d.  §. 
idcmdchis.quod  debonx  fidci  actiontbus»» 
pttdccafu  vbiicsfoitcadcum  qui  nutumpaf-    sprtced afrirmat,  tutdiudicitx  bontfr  t*u» per- 
fuselt.tedijc:  quamuiscttam  vcm  promtfiiolola    mmatur  t(lnn*re,tyc  quoniamphtai>silla,*iti. 
fadiacft,rcs  luo  modopcifcfti  dtci  portit.         marecx  bono&  xquo  ,  dopliccmadmtttitcx- 
Lit.    i.  plicationcm,  &dtiplicitcifietipoteft,  &fecu- 

Wontftutftfrrttftnri.]  inipfo  vidclicct  actu,  dum  ■acucam  aaioms,  &  proptcr  cxtrrafecuc 
dum  visinfertur :  cxccrum  poiteafupet  mctu  accidens :  illud  in  bonxfidci  iuduis,hoc  ta  at- 
illato  conteitattoncm  mtcmpoic  vtilc  &ali-  bitiatijs.vt  poft  Dd  tradit  l*fon.*ddifntt't*rn 
quaadoobcitcumltaotiampeifoax,  quxvim    fr.&n  ±1  fi  quis//^rr/".i/>.ad  fpecialcmactionc 


iutulifle  dicitur.ncccflattum  vidctut,  vt  in  ipc- 
cte/.a  Cud.dthiitjuifreft.mtd  md.  ad  quainL. 
cum  fctcfciai  Aec.ml  inemn.bu*  Jc  R.  '.  mslea 
Tt.  pro  dtfl.  adducitut.  fiil  r»laoc  tbi  fpccialis 
cafus.  quocontcftattonontamad  probandum 
mctum,  quam  ad  inducendum  crfcctum  appcl- 
lationisiatcrpoaicur ;  vt  adeo  tn  dubto  &  ie- 
gulatitet  uullatalicoatcltdiioue  auc  ptotcfta- 
cioneopusfit.-quooiammctusiSc  vis  rlbmatur 
ex  tc  tpfa,  &  qualicatcspiopiias,qutbj*aigua- 
tur&  dciigactut.babct. 


arbttratia,  dc  coquod  ccrtoloco,  rcfcrrc  vclir. 
Dcindc  definitTi.aclioncsarbitrarias.inqui- 
busiudcx  tanquam  aibitcriionoiatius,&c. Vc. 
lum  ha  c  dcfinitto  patticulatiscit,  quod  ictl.a- 
cliouum  harum  non  vnanatutacft ,  vr  plunbus 
traduot  leh.Ftb.crl- f  *Jd.§.frtttTts.6c  in  fum- 
maduogcncta,  qua~  confulim  a  luftin.propo- 
nuotu;  ini//i:7.,.vclcoimitadicuntuf,quod  to- 
tum  atburioiudicisComitticur.  velut  in  aclio- 
nc  dc co quod ccrto  loco: vcl  idco.  q,  aibitricm 
ludicisaliquodfcntcntiamdcfinitiuam  ptxtc- 
da.  Tcutaiitimcnpoifit  acliooum  arbitcarifi 
C  c  caudcm 
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etndemferme ,  quataftionurabonx  fioVi  ciTe  birrium  &  iutlutn  iudicis.aquo  h*  jftiorcsdc- 

airuram:fcdquoniamtftaappclI.itio.iitionum  nominantur.intciccdercaliquoj fpacium.v  q- 

ex  coutrjfhi  propria  crat.idco  acftioncs  rcales  ad  fentcntiam  d  liouiuim,  vt  adco  ;>  ocul  du- 

&  qu.iUt.irr.  cx  dclicTo,  irno  cuim  ft>i<fti  iutis,  biocrrcnt.q  n  duphcem  hic?cti:ioncm,dupli# 

quxcaodcmxquitatcm,  4:  orKcii  iudicistaxi-  c^mquc  ItUcrlUtm  rcquitunt.  fa  quibui  non  vi- 

tat.-m  poltulabaot.diuctfonominc  arbitiari.is  dctur  aiunus  lohan.Fabr.m  fin.  Jtf*  §  pr*>ert*  ) 

appellat.Hfuiile  :  ^vnde  etiamlnscxceptioncs  St  •Jupliccm  fcntentiam  dcfir.uiuam  gl  ff  in  f. 

doliinciTc  vid£MUc*rrLl!*n>tu'  48  dt  R  qti*irup!t  l.it  aHiontb.  Etergoeod  hrciudicio 

frvlt.de  pethste i.Jquod  ro  js  quoquc  non  dif-  nj/tantur.A:  non  paicnrcrc  oab  od.f;rturde- 

fimilitcr  atqut  io  bonx  fidci  iudicijs  aibttno  finurua.  Accidit  t amcn ,  vt  iofiVm  Jlud  Jccc- 

iudicisfatislicrct  jSoti  .  qtiod  piobatur  exjin.  ncrct  tn  d.  finitmam,  fi  v.c.  in  rci  vmdirarin.c 

dt  :  %.pr*ttrt*  (qu.mnodum  nc<;at  feexpcdire  aLloripJani  rcm habcre. quamiuramcnto in  !>- 

polTc  lohan. Fub. )  qui  vnam  aliquam  adtionis  tcm  xftimarcmalu :  hicenim  iuflum  de  rcfti- 

Ipcciemrcltttngtnon  poteft  .  ficut&Dd-.  i!la  tucndo:cxccmoni  omnimodo  madatum  cfTe, 

diftincTiointetofficium  artioni  proprium  &  refponfum  i  fti»  Usdereiyini  Iiccr  cum  !ocu  1 

accidentale.omninocommcntitiacft:  quoi.ia  Tribonian  corruptum  eficptob.ihilircrdifpu- 

hxceft  iftarumacT;onum  natura,  vt  qui  ron  tzt  Ant^Fnb.t  r«n.;e.?.<7.dequoHifra difp  i ».//». 

rt  ftituit  vclfoluit,  inaUudautampliuscondc-  lo.Cxtrrum  /*fin$.tju*drup.!  de  nH .tnfin.»oit 

nctur:<x  quod  ic  arbit:io,&  fcntcntiaquadam  a!ios,  totuhor,  &  vrreftirucreiubcatur.iSf  fub 

ioicilo«uto;ia.  dcfininuamptxcedcnte  com-  conJitione non facTx rcftituriouiscondemne- 

muniflimetradttut.iplumdubiumcft,  dequo  tur,vuafcntcoriacxpcdiri  exift-mat:  quod  iu> 

accmus  Itt  F.  conucmt  tcxtibnspauloantr ciracis ini  tju*dr. 

LtT.    C.  frt  frturt*.I  dtafl.tyl  i +  ht  Tcniaripof- 

jntr*menfti<ju*tuir  iftnttnti*  ]Vid  licct  in-  fc  crcdid:uim,  vt  foite  admonitio altqna  dc  rr- 

terlocutotia,fiueatbttiiajto.q"odcx  «pinionc  fticneJoproccdcrepocucrir.irj aliquo4fpe<  ia- 


coromuoidefiuitiuampWccdit  Vcrum  rcctios  ie  aibitrum  aut  fcnreutiam  dc  rcftitttcndo.ne 

fcntiunt.quihocatbittiotu.iicis  committunt:  crlTaiiamnoofuiiTe.fcd  facitlrarc  m  rcftuucdi 

vclquiahxc  intcilocutora  t antum  cft,qua,  vt  cx  tpfa:iaturaac"Honts.v  foimtila  rco  copcti|f- 

ipfcTrcutl.lir.pi.vccd  iudcx  tanquam  aibitel  feae  inrra  moras  ludicij  uf,  obtataprxA  ta  co- 

QQidamrerumaliquidfaccreiubct:  vclpotius,  dofione  in  caufa  facTa,  mdiccm  fimptimerin 

quiacxiftimoconltitutioneiuftintani  dcq.-.a-  quadtuptiim.vclquati in litcm iu  atum fiiitTet, 

dttmcftti  fpicioiudicatis  dando.  ad  acTioncs  condemnafle.in  quam opinioiicm  inclin.it  do- 

perfonaies,  in quibusdcpccuniafolucnda  agi-  cTi(T.Wefcnb  inp*r.hicn.6  fic.Ht  i+.U  ht  qux 

tur.minime aurcmad cas.in  quibus de  reftitu-  probat  facuh atem  illamrr  ftitum Ji  n,*  ex  iu f'u 

•odarc  &corporcccrto,quod  pcocstcum  eft,  aurarbirr  oiudicis,fcdexc6r.  ffione  tk  ediclo 

pettioere:ck  ei  qui  tem  pcocs  fc  habcat,  factlc-  ptxtons  dcfccndcre:  fecundum  quod  ua cri  *m 

qwcrcftituerepoflit,  abfurdumfucritquatuor  conccptam  fuiircformulamaip.// 14  <  ymfn. 

xncnfiumindnciasconcedi :  dtquo  agirurctia  Stresntn  refluu*tMr,rondtm  Mou  .r  quodctiam 

infr*dtfp  x6.th.7Ju  B.  Cxtcrumapud  Bsrt.  ci-  m  actionious  l-on  r  fidei,quir<  ni  non  rcftincr, 

titamtnl.i.C.detxecut.rtiiudh»cdctc  nulium  quantia^oi  m  litcm iuraue rir ,  coiidemna:  -! : 

rerbum.  ,1CC  ^'W  wrocioHomaltquodfpfcial^prxct?- 

Lit.  E  doisrcquiiilcpimus  jdminitio^em  auccm  a?i. 

Quadt*mennfnvn*e*Jem(jffententi*  ]Piob*-  quam  intciuciiific,  DOnrepugnaucrim,  q»'n!e 

turhxcTtcut.fentcotia  otur.oexfrm.fefed.f.  qmd dc aflionc doli  piobarut/  ts  hpr.  /e,U* 

prtter **,1 nftti.de tUtion  \b\tntfi trbitri»  iudicuf*-  w*/.Non  igitutafcnrennai!taprcuia.fcd  quoJ 

titftui*t,eondemn*rtdtbe*t:  vidclicct  vel  in  qua-  arburio iudicisacTori  farisfia-.dulajbasacl  o. 

<druplum,vcl  quantt  jcToi  tu.iiicm  iuraucnr  /  ncsftatuend.imvfi.vtfo  tafiisaliquao^oiud.x 

J+  §.t  rjffem*  autdmet  cw.f  l  t%.d<  rtiviniic.tt,  rccla  ad  tcftuucndam  rcm  ex  caufa  pot"c;it 

i.txi  qu**rvf'ii  .'../< «.7  iht.tfuitnffu  tudictt.  Am-  coniemow jtrgj  fit  deruviiul.^  od  'amtr  v  x 

fU\ti<xdt<i  t  -  +.'y       *utt>»  4.  vbifacoltasrc-  pennillum  fuciit  ludicijcda.uo  .  at  bcnema- 

Ititucndi  dicitur,  vfqur  adfcotentiaroabatbi-  grftratui,  <le  quo</./.  6ft   intc:po!aia  a  Tnbo- 

Hioi4umccxquibuivcibiscoUigitur,peft  ar-  oiaao.vidctui  accipicuda 
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T>ignum annetatione. ]  Dignum  notacu  cflcait, 
<juod/«rf>tti  j.A/ctiam  porrigaturad  cam.qui 
rcm  oon  dcbitara  oomine  crcditi  occupauit. 
Arquin  maiorratio  clt  ,  vt  hic  tcneaturpccaa 
illaquam qui  it'lam  tcm  debiram  occupauit. 
Quodtumtatiofuadet  ,  quiainrc  fibidebtta 
iusaliquod  habcrc  videturcreditor.rumargo- 
■meutum  abactioncfurti  ,  qua  ucgat«rrencri 
credttot,  qt:i  abltuht  rctn  fihi  pignoraram,/ a 
dtjfkrt  &  cniptot  qui  Jolutopreciorcm  (ibivc- 
ditamam^'iit /.14.%  i.defurt  qui  tamcuprocul 
dubiok»rritenc:cntur,fi  ptartcxcuilliusdcbiti 
aliam  rcm  amouiflcnt.  Ltcet  tameo  illi  fatti 
non  tcncaotut,  ius  tameu  crcditi  cos  amittetc 
rc&c  dcfcodi  potcftcxgcncralitcxtu  «»<•/•/  ij. 
httt 

ludtcu  tnecmf>etentit  )lDteU\geCi  iudexmani- 
felloincompetciis  crat,  &  takmclle  ctcditor 
fcicbat.cartcioquincrcdttor  cxcufacus  crir. 

Son  tAmtnrtHeadcum.  ]  Quod  vi« adhibita 
noufuit,  fatishunc  crcditotcm  cxcufaic  oon 
potcft.proprcr  gcnetalia  verba*/.  l.tj.h  t.  Icd 
pattocinium  a cc  uc  oriooc  percndun»  cft  quod 
fcii  prarfumi potcft  cxiftimaflc crcditot  ,dura 
rccandcm  volinitatcm  dcbitotis,  qua  concur- 
rcnrcccflac  pccoad  l.rxtat.  h.t.  ldcoquc  aliud 
dixetim,  G  iiuefaclo.  fiue  vctbisrepugnantc 
dcbitoic,  cicduocfucrit  ingrcflbs  .quod  lcil- 
extatioociutisciuilishocquodjmmodocxcc. 
dtt  natutam  conucntiooum,  vt  cx  ijs  ius  priua- 
tim  appiehcndcndi  poficflionem  tribuatunea- 
quc  fcutcotta  cft/.  j.  C.  depign.  vtcunque  prx- 
cefletit  conucntio.antoritatc  tameomagiftra- 
tuspofleflionem  apprchendendam  cffe.Ncqiic 
dubitoeiraic cos  .  qui hic intcr  dctcntionc-m 
fimpliccm  &  poflcflioncm  diftinguuot ,  &  ius 
quidcmin£rediendt,&  inpoflcflione  manco- 
di.fcdnonpoflidcndi  ex  cooucntione  propria 
ctiam  autoritate  vlurpate  poite  cxiflimant.  E- 
nim  verd  lmpp.fimpliciterfac"rum  iogrcfsioois 
impiobant,  &  hartcnusvtcreditora  violcntia 
excufcrur,  couuentioncm  pattocinari  doceot; 
&  in  Ipecic  illa  non  de  nuJa  inpreffiooe,  quz 
oulliusfuerit  crTcCtus.fcdipfapoflclMonccoo- 
ucntumfuillc,  ratioipfa,  pigoorts  natura,  & 
verba  L.poffejponem  exerctnt,  nonobfcure  euio- 
cunt,  v.  Saltc.ad  L  1 C  .dtpign.Col.  mprettjf.  txe- 
eutfart.KC.e.n  17  &f*M  &**rt  i.e.i.m.7. 
THESIS  VI. 
Lit-  A. 

Dolusmaluftjutdjit.]  Rcmittitnosad  defini- 
tioncsScruij  &  Labconisrn/.  >.$.!•  &i.  dtdol. 


mal.  quolocolicct.huius  d  finitioncm  Vlpia- 
nus  probet ,  ea  tamcn  dcfioitiooc  Seruij  vide- 
turel1cvitiofior;uam&eam  defimcodi  ratio- 
nero.quaLabcovtitur,  velccnturn  S)noniraa 
liccat  cumulare. 

Son  tjfe fubdttttia.]  Magis  placet  conrraTr. 
feotcnttaHotrominni  tumquia v eibaill.i,w«- 
chinationtm  quandam  alterttudt  rtptendi  cauja,  a 
pud  Ciccioncm  non  cxtaut.ttl  p:  xciput*,quod 
rcprebcnfiofubiedt.iditcdutft  contra  illa lbla 
vcrba.rwm  Mtidfiinutattir a.tud  agttur  jqtue  re- 
prehcnlio.cxtctis  vcrbisadiccais.ioinu  k  ma- 
nifcfto  falfa  futura  eilct. 

Lit.  C- 

Atliontmrefcifftriam  ]  Haudfco  initahac 
atftioio  iurc  Bnftroappelletur  ;  &  cft  eacius 
natucar,  vt  compccat  ad  intcrcflc,  nifiarbicrio 
ludicisfarisfiat  /  iS.mpr.&t.  i.h.t.  &  cam  rc- 
fciflonamcile  negat  VVtftmb.tnfnratit.hitnu 
T.in  /n. 

g«« perfonalutfl.]  Cornicum  hicocalo;  con- 
fingctc  voJuitCoralius.eodcm  modo  hanc,  & 
clionem  quod  mcruscaufa  inrem  fcripras  cfle 
contcndcns  cxfrigida  latione  ,  quodetiamio 
ediflodcdolomaio  iraloquatur  f.titof.q»edo- 
lcmalcfaila  tffeduttttur,&t.  Etcnim  non  cx  illa 
nuda  conccptionc  vcrborum,  fed  ex  ipfa  natu- 
ra  &  qualitatc  totius  aclionis  de  hoc  ftatucndi 
cft.quod  videtur  innucrc  Bart  iw/.ij.  ^.vlt.h.  t. 
Ncqucobftat  ,  quod actio doli  ctiam  in  alios, 
a.-l  quosaliquidperuenit,  datur: quoniam  noo 
dator.vt  italoquar,iotcgra,fcdmagisfubqua- 
lirateaclionisinfa<9um,  vr  rurpc  luctum  aufc- 
ratwr  :  q>:od  in  omnibusactionbtiscx  dclicto 
obcinct.  quar  nOD  nili  incptecx  hac  raufainrc 
fctipcx  diccreDtur-.atquinaclioquodnict  cauf. . 
tota,&  pcnnde  vtaduetfusipfum,  quimetum 
intulit.aduerfus  rertium  poflcflotcm  eoncedi- 
tur.Et  ipfe  C oraf  edt&um m  l.t  A.t.  depof.cx  quo 
aclionurc^crfonal-s  cft,  in rem fcriprum  cile 
admittit.Udftigidc  teplicat.aliam  contractuu, 
aliam  de!ictoti<mclIe  rationf :  quoniamcxhoc 
iptb cuincitur,  a  fo!a  concci  tione  piimorum 
vcrbon im  cdiclihuiusrei  dccifioncmcon  cflc 
pctcndam.  LiT  D. 

Cumdolttxceptiont  ]  Duomouct  Accutf  tcm 
quod  cx  eadcm  caufadcfccndat  adtio  &  cxccp- 
tM>do!i/ ' z.mpr.dttxeeption.dol  mro  quod  at3io 
mctuscumcxccpti.<nccoijcurrat/.9.S-  3.  *uod 
tr.ttuitauf.  Verum  diuctfa  rarioeft,  velquod 
nec  cxccprio  occ  afiio  quod  met.  caul  fa- 
mofacft  »  vel  quod  intcicfteius  qui  metum 
Cc    z  paiius 
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paflus cft,a&ionc  quod  met.  cauf.experiri ,  pc t  aliud  jJ  h y pothcfin  i  altcnim  ad notionem f»e« 
quamnoufjclarcftitutione  quadruplum  con-  neris yult teferrt. 

fcquatur-  tlT«  H.  • 

Lit   E.  Aithic.Hivifionemdoliin  vcrnm&prxfump- 

HtqHtcum  rtioncul'*.  ]  Varia  huic  afl".:rrioni  tum  dcfcndi  polle ,  non  obftantc  ,  qtiod  perfpi- 
obijountur.qux  protixiushic  non  cxequimur,  cius  indciii  dolusprobandusfit.Ar  contra,vbi 
uoaiam hic nihil  lingularchabcmus  :  Sc  illud  no  cftlocustranslationionefisptobandiin  ad- 
_caCtione  prxfcriptis  veibis  ex  arr.  facio  *t  vcrfaiium  ,  ibi  njecprxfumptioni ,  quiahiccft 
dci,addi  'p.vlt.hat  part.i.  rcmictimus.Dubirari  prxfumptionisefTeelus.atqui  hicnon  cft  locus, 
faneporcft  annon  cuma&ioncaliafamofacon-  quia  pcrfptcuedolusprobanduscft:&  crgoora- 
currcrepoflitacliodoli  :quodnon  improbabi-  ninn  obrtaliic ,  quo  minus  prxfuroptus  dolus 
litcrtcntat  Ant.fab  decai.v  trr. 4  aratione  ccf-  admirti  pofilr.  Et  faoein  hacmareriavbide  a- 
fante  prohibiticoncurfusin/.i  $.4  h.t.zom  ctia  cl  ooc  doli  ct  rcdcndaquzritur ,  diftmclioifta 
ferl.vC.ht.iund»  l.s9$t.mand  ex quibuslocis  admirrenda  non  vidctur ,  ncquiscxptxfump- 
probarurconcurfusactionismaadati,  quxfa-  tionibusram  p:aui  condcmnatione  afficiarur: 
mofaeft,duriufculumenim  videtur.vtcumCw-  aliisautcm  caiibus,  &  quoadaiioscficduscam 
iatpejlGlojfinl  i.$.4.hettit.  aChonem  doli  tnl.  admifcnm  non  :nuitns. 
1. C.ted.  dc aclionenaandati  qux  nominc  doli  THBStS  VII. 

mouecur^cxplicemus.  Ncqueobftatquod  tnl.  Lit.  B. 

jht  aCViotucclx  &  ipfafamofa,excludit  a<ftto-  £tiamfi'it  adrenuntiandum  ]A{Cctt\oni  hufc 
oem  doli:quiaeftde  cafti  fingulati.diucrlarum  tnptex  limitatio  addeada  vidctut.  1.  Nifi  dolo 
pcrfonarum,&  vt  vniusfamxconfutatur,  aflio  indudafita  patre,quocafunonacliodoli  ,fcd 
tutelxpotiusin  tutoremconcedirur ,  cuiusin  fubfidiaria  in  ficlum  larui  /.*.»"»  fin.C.dtdel  11. 
eafpeciemaiorcftculpa.  Cxrcrum  vbi  contra  Jin.intod  dequogcnercaetionisTr.  non  toqui 
eundcm  vtraque acliocft,nihil cius intctctl.v-  ci  ro  colligituf ,  quoddcmumlit.  G.  aclionis 
tra  covcniatut  Ncque  dubitaucnm cnm  aclio-  illuisinfaclum  facit  mentionem.a.  Nifi  filia  fic 
«edoliaftionemaliamfamofjmexdeliclopri-  minorennisi  qniaubi  cx  alio  capite  rcftitutio 
▼ato  concuricrc.qnodetiamfitmat  /.  »E.$.  %dt  daru»,ceiTataaiodoIi/...f  ct.h  tit.  t.  Nifi  cror- 
doltiunHa  t.tt.%  maiera.22  dtfurt.v.Ctlf  fiar/a-  miflimclxfafic  quocafucxgcncrah  claufulae- 
lim  dtdololtbr  \  t.\  qM.n  ?4  ^p/f^.Inquodcfi-  rtani  maioresrcftitui,  communis  fenrentia  efl 
dcroiudiciu,  Falnqm&inli.&inl.xt.dtdole.  p rop«fita/^r* dijput  (. 
concutfumjclionisfurticuadioncdoli  negat.  L  tr.  F. 

PlaniquidcfondcrcvelitTr.  duplicem  lationc  Hxcratio,  curbtenninmhuicaftioniprxfti. 
ptohibiti  concmfus  ftatuerc  neceflc  habebit.  turum  fit.quod  fit  famofa,  claudicare  videtur, 
fudicij  dedolo.famofitatcm.ic  einsdcm,  vtita  fiquidc  multx  acliones  famofx  pcrpctnx  funr: 
'ioquar.cxtraordinarietatcmtquxpofterior  ta-  nifiitafulciasrationem.quodhxca-tiofitprx- 
cioinaetionemandati  alijfque  famofis  militat  toriarumex  numcro.qux,  fi  non  fintrei  pcrfc- 
fola,inalijsvtraque.  cutori*»,annuoriniuntur.  l.fj.  dtobli^at  quian- 

LlT.    F  nusvtilis/.vA*  D  h.  n/.in biennium  continuum 

Mfieumaliontauodmttus  tauf.]  Ratiohuim  niutatuscft. 
teinovidctutcflcinnioclivt.  Mihi  ruagis  pla-  Ntelttis  ccnttfiatient  ptrpttMari.']  Hoc  ijfdcnt 
«cr  eaquamBart.  afTert  adi\4>.U  tyquedmet.  incommedis  laboracqux  fupra/^  t.  cStiafeu- 
«««/quod  actio  doli  non  concirrat  cum  alu pa-  tcntiam  Dd.  qui caufam  rcfttrutionis ma  otum 
ti.lcd  benicummaiontSt  fimplititcrcxiftima-  &  minornm  ,  inrraconriouum  quadriconiuni 
■erim.vbicunquc  dcliit  jmcommiflumcft.lo-  omnimodofinicndam  ftatuunt,  propofuimus. 
cumefle  aclioni  doli ,  raulroqnc  magis ,  vbi  e-  Et  videamus,  aa  n6  commoda  cxplicationc  do- 
iufmodidclidtumincidit  iocontrat.ttus,  &  cdi-  nan  pofttl.vltC.h  t  qux  Dd  quafi  inuitos.ia 
*t  j  prxtor-.s.non  fccos  jc  dolus  vindicatur.  ^  iftam  abripuitfcBtentiam-  Nimirum  duo  ma- 
L  i.  G.  1  <t  ibi.Sc  novcconft:ruit  Conft.intiiiiisir.  ti-m- 

Attin"it  hic explicationcm //'  Ci.l.&cum  porc^uod olim actioni doli prxfinitum n at  vc 
ipfofcutio.paiumiDtcreflc,  fivc  infidi|S.  hvc  bn-nntum  cu.rar  a  temporc  adinifli  c*o'i  &  vc 
indicijs.lcgatut i  vcrum  illud  non  capio  ,  quod   cotinuo  cutrattcum  olim  currcrct  cx  d:c  fcicn- 

11* 
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tije.&currerettanTumdicbusfaftis.Hoc  igitui  rcm  opinionem  cfle  colligiturex  noratis  Tr.rn- 

dicerevultConft.iW./'i//r.  non  cfle  potcftatcm  eife.dtC»ld  inl )  C.dtrtfl.tn  ihttgr  verl  minortm 

incipicodxa&ioni» poftbienniu.vtdicatquis,  bus.nu.n  nun  obft.intc/ it.  dt  prob  dc  qua«w/. 

fitumdcmum  crVc  oatamactionem  ex  fcientia:  tbtd.Alcreg  z.fr  14  n*wio  facit  cyio  f  ncclibris 

ncccccptxfiniendx ,  rtdicat  quis  etiam  licet  parerum,  tnquibus  natalcsliberorumdcfctip- 

fcientiqaxfitam  &  natam.nondum cire  finita,  ti fuot.fimplicitcr plcnafidcsmbumdaeftpcr- 

quod  vidclicct  agere  noa  potuctit ,  dietquc  fue-  tradira  «  Sftrt.Odd  d.q.  j  7.  nrt.  11.  r?  Sltncch.  tU 

rtntncfiiti.Bc  vt  abfutdumvitctut.quxvisctia  srb  it(d  lib.i.cent  i.CmJu  ut.num^.  &  i.tylib.x. 

intcrprctatio  tollcranda  cft  ,  cum  ptxfcrtim  pr*Jumpt tx.nu  9  <yio  Quodautema  Trcur  de 

Cooluntirius  cumquc  fccuti  Impp.  non  taro  concuifu  cognatorii& extrancorumlic  F.pro- 

cralliu:»&  titous  accutate  foleaot  loqui.  punitur.ooo  fatiscapio,  ncc  dc  ro  quicquam  a- 

Lit.  H.  pud citarum CuflrtnJ  conl  i\ %.  PlsneQuantum 

Autqu.xnti  e*  ret  tjl  ]  Plane  infubtilitet air>  cognatorum  tcftimonio  propter  prxiumpram 

convidtumiuiawcniotnlttcro  dcfioitivc  con-  fcicotiam  accedtt,  cantumciobfalfitatis  lufpi- 

dcmnaiirquiaperiuramcoiumnoncondcmoa-  cioncm  detrshitur. 

tio,  fcdrciftxfttmatio.qux  petfcntcotiam  LlT.  H. 

dcfinitivam.actoii  adjudicatut.Srd  &  illuduon  ld  rtfletrahiturad prodigum.  )  Ratioqua  Tr. 

fatistcclc.eeum  jubeiiteftitueicaut  coodcm-  vtitut  acompararjoocquxcft  inl.  r.C  dtmin- 

nari.-quiaitnohxcconiunctim  fiunt,  &  tegula-  ffjr.rr/r/^mamfcftoclaudicat,  maxiraeTccundfi 

'  titef  arbitriwmprxc«dlt.-cuifi  oonpateatur,fc-  eamfcntcntiaai ,  quampeipcruofcquitur  Tr. 

quituicoodcmnario:vtadc6proiWv/wriubitt-  quod  miuorctiam  lin^Jtatoic  civiliter  obli- 

tucndutnfit/c/fffwr.  getur:  prodigusautcmnccnatura-litcrcontra- 

THBSIS    VIII.  hendoobl  igaii  dicirur4r£/.40.<f/r/g  iur  l.  6.  dt 

Lit.  B.  K.O.aded vt  exquorundamfcntcntiafieccura- 

f  LMffot  velcirrumffptci.  |  H 1  ce p  r i  o  rl ot  i  i  n  r e  m  torequidemautoreaiiquidagercpoilit  Vbiau- 

tft,  quam  ade6  etiamfi  minor  rcftitutionem  ttmaclusipfoiurenulluseft,  fruftra  quxrirur 

non  petierit,  DthilominusfideiuiToit  compete-  dc  rcfticutiooe ,  adeoquclocusent  quxfttooi, 

te  ctedidcrira  Gomtx.  i.rtfol.14,. nm.  4-  Quod  au-  vbt  prodigus  ipfo  jurc  nbligatus&  Ixfus propo- 

temdclapfopet  facilitatcm  fubijcit,  proptias  n  tur  :  quocafuuonquidcm  ex  cdiclo  mino- 

babetcxceptioncs,  dequtbus  actum  cCijfuprn  rum  ,  fcd  iurcminorum  reftirui  poflc  prodi- 

,btf.x>-  gum,  oooabfutddftatuercvideturS/O^^.i. 

Lit.    C.  «rf.i. 

Mtroefflci».]?.(\  hoc  fpeciale,  quod  iti  cxretis  EtiMtn Aduerfut gefla Mtitt.  ]  Occitrrit  hic eiuf- 

•aufis  pixtor  iubvenit  cognitione  ludicis ,  hic  modi  dilcmma :  quod  aut  refpe Qu  iftorum  ba- 

eogninonc  ptopna,  qua  dc  rc  etiam  Snp  Gtntil.  bctur pro  prodtgo,&  rc ftirutionc  opus non  cft.« 

t.  de  iurisd-  c.  12.  Et  cfttamcn  hoc  non  pcrpc-  aut  pronon  piodipo ,  &  difficilccft,  vt  cum  in- 

tuum:oaro&hicaliquando  judiccdatorcscx-  iuriaaltenus ,  qui  bona  fidecum  eo  conriant, 

pcdttur  perl.ij  f.t.dtMin.  rcftiturio  cooccdatur  :cum  pixfcrtim  ipfe  Tr. 

Lit.    E.&F.  pafltm.tt  quts  piodigus  habcatur.  intcidictio- 

fritnoMtMi  probMndA.]\ tdc  dc  hac  probationc  ncm  &  dcctctum  magifttatustcquirat.Nifi  for- 

y.o\ixcSfoTt.Oddf>MTt.i  q.  j7  ftrtttum.  Muunt.  tctam  anrc  iutctdiaioucm  homiuiscondttio- 

*Mf  VS.ryfm<f  b\ebuffitref.  intnt.gLynum.i  Tr.  ncm  &  adnatniftrandi  rationcm  proronas  ,  vc 

Culdinl  t  Citrtflitvtrb.mtnoribui  n  14  &  *nmU  cootrahcnsfacile  cum  prodigum  cflc.  &  pecu- 

/«/^.Pareaiibusautemcorumqucdepofitio-  niam  mal^ pctdttnrum  potucririudica-cihicc- 

■  iplusxquo  in  hac  marctia  titbuete  vidctur  teDimfuccurrendumcflcprodi^o  faetlc  adroi- 

Tr.  quoniam  htc  agitui  dc  probattonc  xtaris,  ferim,«rr  l.t  froemptere 

adfpccalcm  cffVftum  impctiandx  teftiturio-  y.nttiMm Mdrttr.pr.bltcMm  jS-roplicirer  hicne- 

«is; vtmtittopaicntum  dcpofttiofufpcdla  de-  gat  bcnefictum  icftitutioni»  icbus  publict?  iu 

bcathabefi:  &  ob  td  ptobanda  pottus  contra  contiahcndoixiis.^tquin  ml.4  Ct><>*ib  CMuf, 

Tr.&  Mauiit  f.yi7  .fentcutia  cotum  qui  tcfti-  mMter   cmjjubl  cfm  mir  orum  jure  rri  dinrur: 

montumparentumadfummumfaccieftatuunt  vtx  nim  .il  vt  admirtcr  dafirco.recl  o  . 

probationcmfimiplcnam*  quam communio-  rww.Ncqucfausfiimuargumcntun.abinV  tp- 
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tionc fumitut ,  8c  videri  poflir tdco fub  cunr.  ti-       An-veri  factrufttt.  J  Ait.eteganttscffc confi - 
tulumreIa'aillaconftiiutio.quod  Refpubl.pcr   derationis,anpa.c  rupta.quam  minorcuracore 
iccofideraiamaionpotiusquamminorj  vidca-  aurorr  inicrat,pccnapci  ftipuLtioncmpromif- 
curcoinparanda.  r*cit ijuodinl  }.C  daure Rei    fa  commitr atut  Acquiu  kocuimim^clcpanus 
dicitutRcmpubl  iu*an  vcpupillam.  Bt  h-    confi.iciacioniscllc  .  imonc  quidcm  tactoacm 
ccc  nou  SyudicoSjfedipfamcGmmuntiacccon-    dubtat.di  habcrc  vidccnt  ,cum  ivtaorcm  con- 
tkiiilie  ptoponasioon  tamcn  Rcipnb.  qtia.  pcr-  fcufu  cu.atoris  coutiaxiiTc propoauc ,  quo qui- 
pccua.&.  rationc  finguloium  m  cCtir.uo  ait  flu-   dcm  calu  rotracl  um  vahdum  c(lc  ncmo  vnqu* 
xu.in  nsconfiflit.  cum  prxfcttim  fcmpci  it>  Ke     dubitan.t,  &  validuace  coutfactuspixfuppofi- 
puoi  niultifintmtnoics.puptli , &c  quautio-  ta  ,  non  j>o:cft  non  commirti  Itipulacio.  Eaque 
nc  tiitarptftDd.Sf..j.f.art  g.vbi  commuoc  lianc   vcra  dt  crdindt  racio  cll ,  ficut illa  ticiofa  qua 
waiic  fcntent  am,q uod  ctiaalix  Rcfpubl.pt  a:-   Ttcuc.  vcicui  ,nc  claudiccc  oontrjclus.ex  qua  c- 
tcr  Ro.nanam  turc mn.o.um  rcftituacui.idcm-  tiam  p.: pillo fincau:or;tacc  tutons  ptoroitcea- 
quc  Jc  Ecclcfia  traJit  d-  <j  j.  art.  *  f< f  S«/;.  ty  tc.pacnam  coromtrti  fcquetctur 
Dd indLa.Chx quibnt cjtufmai  tyMa:tnt  cap.     Initettttu  t  vtnequiie.n  ]Connexaquxltio  cft, 
+i  7  (Vcqueob(lac/.27.4*t«*#w*r*rf.  qiton  -a  :c-   an  poc.ia  r.a  comillaminoi  rcftitut  pofit.Qu.od 
ftit  itio  pr-Tluppontt  obligationem  ,  taatum  malc a Tr.nc<- ui puco: qtua cum regulare fit cx 
abdt.vt  liac  pohtailhcxcludat«i:faci(  ea*  /  a  omini>u;.cauiis&:  co.uractibusmmorcm  rcfti- 
coutra.iolcnlu  ,  d  pcointain  Rcipubl.  vitlita     cu;  ,  oulljfufricitnsratiodati  pctcft.  obquam 
tcm  vcifa  oon  (ucnt    N,on  ooftat  etum /i  i  tn  hiccafus fic  txcipicndus  Ncquc  quicquam  pro 
fin.tx  qutb.caufmawr  quotitamnon  funt  contia-  Tr.facn  dorrrina.adquamfcrcfcttr*://».  la.  tit. 
Ctaria.icmp.uivati  vt  maiocem.  &  vc  mieotcm,  C.  quo  J  iu  delictis  miuon  non  fuccurratut: 
p.o  diue  firacc  vtdelicct  raufaiu,  &  piouc  Rcf-  quiahic  nou  dc  tcftitutionc  adverfus  delidum, 
pub!.  vcl  ptopccrimpcdimcntum  aliqurd  in-  (cd advcifus (tipulationem  iocoafulcam.quaai 
itar  abioicis,  vcl  in  contt ahcndo  Ixfa  pioponi-  pccnam  pecuniaria  fcobltgauir ,  quxntui.qux 
tut.-quomodoctcdidciim  ,  quodeciam  minor  cauladiveifaplaoc^  c-ftacaiiladcdi&i,  vidclicet 
v.c  expedimcncoaliquolifui.excapiccdcma-  ruprxpacis,  cui  pccna  lcgiciniamfciti  debcr, 
io.ibusicftitutioncmpctcrc  dcbcac  vcl  co  ar-  oequc  ei  adxquara  cft  a  concraliennbus  ftipu- 
gumento  ,  quod  i«  d.!.i  i.  cdictum  illud  ctiam  latiooiiufcrcapccirapccuaiacia.&quxincocu- 
adfutiolbi  &.  iofantcspcrtiacic  afhimatur.^tW-  dapaccnullo  modonccciVatiafait.-  &  vidctur 
tie»ot,infdifput  xtt.thtft  lit.A  hiclapfusTrcut  tnvcibu:/>«r;&t,quodhicnon 

THESIS    IX.  pcrnama!iquamdclicai ,  fcd  fummam aliquam 

Lit     A  ftipulatioui  pccnali  infcrtam  figmficat:  Et  hac, 

Jnitio  hac  lit.  afletit  tc  (titutiooc  cott a  vcudi  quod  miuor aducrfus  talcm  panam  conaentio- 
tion€  imnctrata  ,  prcttu  non  eflc  rcftitucndu  a  nalcm  tcftttuatur ,  omnium  fcQtcntiamefle  te- 
minotcnifi  cmptor  in  vcilitatc  &  v(um  cius  ad -  ftatur  OdJf.i.q.$2.*rt  to 
vcrfnm&  crogacu  probct.  Quod  etiacotnmu-  Auetiamcontrinertiur».  ^TnCkitamhocfait 
Bc.fcntcntiatcfcrnnt&fcquuntut Maurit.c  zis.  rA.t^i/.D.Qualcfubildiumintclligat ,  nonfatis 
8flOtUf.it  f. 47 *rt  +  rzr$.Ci%ldtnl  3_C.de rcftit.  aiTcquor;  quoniamcurator conucniri non  po- 
iuintverbis>ptr qHodptfttnumiutn  ;.Scd  vidctur  tcft,oi(i  vbi mccruenitculpa.qua  ctiamabfcn- 
MtL  nimisduraconditiocmptotis,&  ilntentia  te  potefttcftitatiominori  dan.Idcoquenotain 
iaaductfan/.i4  |. 4. dtmtnor  vbi  vna taotfili*  infubfidium,  quampotiusfitninofcs  icm  ip- 
fniratioproponuur,fi  cmptortudcdcnc  pntiu,  fam  habctc  intetfit ,  cum  ctiamcontra  tettium 
ciimminoti  ca  pcidicuru non  ignoiarcc. Neqi  rcftitui  diccndumeft/w/.ii.rfc»ii*<»'. 
obftac/.  27  1  de  w.n*r.  quialoquttui  demuruo,  Lit.  B 

quicontiaclusputc  voluntaraiscft.fedcxcau-  VcrbaTtcut.itafc  habent.Reftituitui minot 
favendicioivis  «mptotadpicciiifolucdu  necef-  aductfuscotta^um  de  iurc  fubfiftcntCttiam- 
licatciuus aftnogHur :  qux diSctcntia apcrce  fi is  mtdiantc  mran.coto  cclcbratusfit.  Qux 
proponituc  ind.l.z*.  -f.Ptjfi-pponv-ndum  cnun  fcntcniiafalfacl(.&  in  eo  conueuiuntomocsm 
eft.  conttactiiipfo  iute  vatu:u, &  (oluttone  bo-  l.\  tyautb  fetj.C  ftndvtrfvendit .^ti  luramcntum 
nafidc  failafutifc  Glo.& B*r  ad L  IO.C  dt  prtdiit  contractui  valitfoad  eift  .im,cxcludi  tclticutio- 
mtn.Ant.bnb.C  fitut.  jiUurMtanttrvtn  Afi,.  1.      acm.Quadccaufapio,  /^,!c»CQdu  ridctn.  mji, 

idquc 
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idqucfuadent  citata/i/.B.Ic  qu«  fequitur/i/  C.  validiratc  non  Joquttur  Cyn- lati hie.nu  i.in  $n. 

ampliatio,  fytivtratumtffttfuftrcontrnSuMtiMs  &ntij  Dd  ilid.  Ncquecriam  vcrba  .iuch.  j-.f-rr 

invaltdo  &  vciqiu  ineptuserfct.qui ftaCMcnsC-  ecnt racithut  retrail.tndis-.e^nomzm  vcrbapixlci- 

tiamrontta conttaclum  validutn  turacum  rcfti-  tim  in  refponfis Impp.  Gcrmanorum ,  capranda 

tucioncm .  tlct.id     ipliarcc  dc  contractu  inva-  non  fuot:&  cxauchontacc  junt  Canonici  aclus 

lido.  cum  illoadinitfo  in  hoc  plaoc  nulladubi-  iurcciuiliinualidi  vc  iuracncnu  confi;  mantur. 

tandi  fit  rario.quamuisaliasampliatioilla,  vt-  Nonobftatdcniqucquodeadem  faciliraterr  i- 

potcadrcguhm  dcconrraclu  vahdo  ,  parurr  (it  nor  iurct,quacontrahit.quarauone  poftlaf-  e- 

fubtilis.  Scamurationiiftircfilrit  .quod  ttt.D.  tiam  vrirur MMurtt.caf.ui.  numtr.  4-quia  li  hcc 

&  E  fubiicir,  multdmagtsrcftiriii  mmorrra  attcndcodumciTcr ,  effcctusiarameDti  in  con- 

prxmotutus  noo  fucrit  dc  ber.cficio  fibi  com-  iirmanditaftibusaliasinvaiidis,  planc  tollcre- 

peccncirqiiippcquxomninocxiounr.vtinpt*-  rur.  Ecvrdiximus.  cxcluditur  faltcm  bencfi- 

ccdsntibusmniori  reftitutiocoocilfafueric.fi-  cium  ounotisxcacis,  quodfxpe  obrcm  modi- 

cutctumin  allcgatis  Itt.  C.  qux  traduntur  io  c.im  conccditur.Ncque  adc6,  liccr  aliud  vidra- 

verf  muhomagtsagitHr,  expoloinr  fcntcntiam  tui  Cyn  8c  Sichard  iraodiofa ccnfcridrbcr  lfta 

affirm.itivam  ,  reftiturioni  vi Jclicct  non  ob-  auth.ciim  potiosfavoiabilc fir ,  conlulereperi- 

ftante  ioramcntolocum  cfle;  quodrurfus  non  culo  aoimarum :  quolmp.  Fridericusrcfpciiil- 

conuenit  cumeo  q-.!pd//r.CadJ  ic\icaf.a;uam.  fc,  Jc  propccr  autoricacemiurisCanonici ,  qn* 

*vis  dcfact  in  6.  qwod  vtiqucuiramcntum  vult  tu.n  magnafuit,  iuramentisroburadderc  vo- 

fctuati.  Scdahj  vidcrint  ,  quomodo  hxc  fiut  luilfe.credc nduscft: vr  rc<ftefcnti.iBt,  qui  am- 

compoocoda  «mipfam  vidcamus.  plianJx  L\ -C.ftad-jtrf vtnd gratin  ,auth  illam 

LiT.    G.  ab  Irneriofubietfain  putanr.Et  etgo  luramcn- 

Sufereontrn-lusaliasinvMlido.^Dehacuafti-  tom  collir  dcfcclum  nullitatis  &  tcfticutio- 

tnrcriam/»/.«/.-/i/.f£  i.///.B.Veruscontrovcr-  ncm,  uc  loquuntur  Bnrt  numer  s  &Sa'ic  nur.ttr. 

fiafuicinrcr  Marcio.&  Bulgar  dcfcniciia  nuth.  v.tdtinfrolMt  Caftr.num  z  &7.Sich.nu.  ?o  quam. 

facraintntn.C  j%advvtnitt.  Huoclcquuti funt  etiam  lommuncmfcntcntiam.quodnoodctuc 

Vltraoaonraoi.quodfif  cxpficaodadec6tia&u  rcftitutiotradit  Sfm.tj  16  art  6.Gomezx.  rtfo^ 

juie  valido,quodcriam;>l.icetS/r/Mr//n</.«H/6.  lut  14  num  \%.  &  proindenequeabfolutioaralt 

vbi  errorem  vulgatu  appclIatopinioncm|Mat-  iurjmcntoconccdcDdacft.  C4/?r.x>irf.^«ri.»«. 

tini ,  quidecontraclibus  ctiaminvalidis  mtcl-  s  quodaliasitapcrindircclum  cludctetur  con- 

lcxit  .qucmfequuti  unt  Citramontaoi ,  Bart.  ftituro  Fridcrici  ,&  auodj  Infond.ntith.  eol  9-  tjr 

Bnl  'Sali:tt.Caflrt*ftnd.*uth  Cv««.  v  rtftUa^  -c  tx  A V*Wr.rcfcrr,iuiaiftaquxtur.mrntutn 

numtr  1*  vbi  dc communiflimao^inioue  praxi  cor»firmant,&  reftirutioncm  neuaru,  fcrvitenc 

tc  vforeccpta  attcftantut.  Intclligunt  autem  nobis  Jcvcnto,& vetbum«x;i«/«£////fr,nonha- 

eontra&usinvalidos,  non ob defeclum  folco-  bctct  cffcclum  Af>n/  D/r«»/ n  ronfs  num.  12  ry> 

mtatis.ncco»  conditioiicmobiec.ti.fi  qui  J  tur-  fetja.cai  argumentonon  farisfacit  Maurir  c  utf. 

pevclcontra  bonos  morcs  conriacatur,  quin  &jttfi  vbiommmodoabfolutionc  admirruf^» 

«ccprohibirosiureco  nmnni.lcdtantum  iure  Rtbuff tit.dtreft  gl.t  numtr.a.-  vbiabfolutionem 

fpeciali  &  fingulart,  vidclicctfi  minorlinecu-  &  reftitutionem  admitit ,  ctiamfi ctiam  refti- 

larorcaiudecictoiudicisconiraaeticvclatte-  rurionis  bcncficio  iuramento  efTct  rcntmcia- 

navcrit  hancetcoim.quod  minoi  finc  cu:  atorc  rnm  Rcdi US Gomcx..  q\tivnr.rtfol.z.e.  14  numer. 

nullitcrcontrabat.conimuoemDd.fententiatn  11  tiaHit.cci  .mli obtcntaficabfolurio .  non ta- 

eflc  conftat  Eoqtic  id  communcm  illam  Marti-  men  atidicndum minorem,& eum faltcm  a  cri- 

nifcnccnci.im  pioclivior  fum  ,  ewm  prafcrtim  nune  periuti|libeiari  Dchoc  tamcn  ex  caufar 

adlblumicmcdiumq  iod  ptoptci  xtatcmcom-  ftatucodum,&  fi  lxfioaliquantopravior  fit.vcl 

pcnt  D  l.illim  a ■itb.rcftm  ga.  t,  ita  vtmioor  alixcircumftantijrfuadeant.quandoqucama- 

noncxcludatui  1  rerncd]>}S  0,u*  lurc  ccnm  ini  pifrraru  Ecclcfiaft-coad  cfrccTum  pcrcndx  rc- 

etiam  maioiibs.-s  c  ncctia  l.mc  B  m  r.uin.i*  -ca-  uitnt  oaisablolutioncm  concedi  pot7c.no  om- 

lic  numtr.i. .(  ajlrtuj  nwr.tr  o  !afm  col.anttftn.  xsinb  ucgavcrim.C*/'  Mudind.Muth.  Exlnscol- 

Glffcr  BJild.int    C.od  dcr.femd  vtnttt  Gime&x.  ligticlicct,cxplodcndamcfl'cfentciitiam;*/^- 

rf;»i.i  4  numer  ao  Neq^c  adcoobft.it/  nm  du-  nts  indiH  asitLjneram-  col  %  ty  s.  vbi  cjiftimar 

btstm  t  c  diil.  ^ux  Jeciufnu>diuuujtaie& in-  Becconttaftum rahdanpcr  iuramcotum ,  ncc 

lmpc, 
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imocdirt  reftituiionem.fcihoctancumdccidi  hxcfitiuiquadc odiod& Bl.cflj  Gomet  i.v*r. 
d  Ltb  quodiuiamctumlicfcruaudum.coau-  rtjol.iAn.it. 

rrmorxlt,co,,cft,tuc.onemauccond,a.oncm       £uodpertur*mtntum.  }  Puco  hoc  vclle  Dd. 
nonnccan,  quamcc.aroopimoucmcx  Ign  cV   quodrmoor  proptenuramcntum  xquc  cfuca- 
Gntier  ptopooit * fequitut Fr.CsU. tommMl.  cterobl.gerur,atQ^qu,visma,or. 
,  Coi  dtrtjiltut  mmt.vt,botminortfmt  n  ,  Quod  TnkSIS  X. 

mocul^borcpu^natfcn xau*  Li.  htr.  A. 

I  rt  C  CmdvtrivinA  q  jr  ira  no  tebus,fcd  vcr-      \nttr,mt*mtnm,no,  cjrc.  jHxcfub  th.prxced. 
L   ooficxcilcnc,  coqucadmillb  ctiain  concra   rraclauda.  non  divelScnda  .ocquecum  diucrfis 
roncraAumJurcvaiidumfiimaium  mramcnto   quxit.onibuscouiunoendacrant.  Scd  &  quo- 
r  fritutioda,  tur:Nequciiio»ff«fjWAi»«4p   dammodo confundit luratum contraaum  ,  & 
Irenr  «elquiaderatiooeiftiirteap.difeltari   iuiatam  rcnuncianonem.  t-rhcitur  auccm  ex 
Ltcftvelpotiusqu.ahoccftfpcc.alcod.ovfu-   hoc.quaf.  pctmodumcxccpr.o.usp.opol.to.  U 
!«utn&quodinluc.;uipeccai«mincrcd.io-   ctr.dolumaducrfar.jmino. .uraucr.t,  rcft.tu- 
ouomodo poft Dd. Piut. Cttfirenfi* d.   t.oiulocumnonciicCxreroqu.n  Od  commu- 
\iu?:,num  s  crtcioquin  iuramentum  contra-  n.cer  .  quodind  dc  vi  &  mciu 

Aumfirmire  e.ulqucefricacaro  ad  hxrcdes  dicirur.ct.amdedolo  accip.unt.ClM rr.M 
rr.ul.re  ibld  ttadit  U  utt.mtud.UHtb.nu.i,.  f  ».§.4  ■  ijdcm cx  tatiooc  JuusCanon.ab- 
&  pott  mn\to^mt^  v,,.rtfol.t4  n.,9  dc  quo  folntiooc  n.hilom.nus  oPus  cuc  d.cuot  tcftc 
«iamfuutanW.cr».7  &l***>-  ufm         7.Cu,usrc, hxcfol.dam.h.  v.dctut 

r     Jf         ^    ^  tatjo.quodomnciuramentumquodnononen- 

Si*r^.».r«rd,/^H^.]FuSehoctraaatI-/.  *tWsmoKslur.sCanon.eod  iuretale^ 

„1*  vbitut.uscfrcair.  vt  mioorccrrioretur.  dcoquecum difput.t.odc  ablolur,onc.uramC- 

QuocrXrobat  7«b*rd  nu.  U  bcet  vidcatur  ri tota fit Iur.s Can.eoquoquc iureabfolur.ooe 

?„punc-to,unSvcuorfcntcntiaconttat,aB*r/.  ^^^Yi^^^^^TfgSi 

n  ,6  qucm  fequitut  .W„«r„.,..H  v»r.  riculurnfalut,s&  oftcnfioucm  Pro*'m»£r"rl 

wfittVS  ,^iq«.  icmh,ca«.tutdeconfirma.  poceft  rouesvmculumexratiooelu.uCanou. 

t  oneconcraaus^r.urame^cum.inquolcm-  in.jctu, an.mx •&  coofc.ennx.quod ,.deA  v  n- 

.  , Vrrfumiturdcl.biratum  ptoro(itum;  cum  culumpcr abfolut.onero  folueod-roc.r.bt  h.nc 

K&b^  M  «umeapeditamihi  «tf™f"£"^ 

SwVordioatioiurccompetac  V,d  cttamS-  decifio.cuiuipauloantefaftamen 0, .anjute 

Sao^quasootanturW^^J  '*       *  Can  periuramentomaausa  ,a*nuHus COnEl- 

nc.».ij.ocqu*        :      ^   Jr  metpr.  Siquidcmcnimfolo  mte  ciuili  nullus 

re//I.W«i«^/.]-ootrouctfushica,c.culu.  eft.firmarirefpoodcbo.cxceroqumnofirma.,» 

eftinc    Ud.  &commuo,shicdIft,nou,  video  ^^^^«^^^SSSSl 

inreriusCanoo.cumac  Ciuilc:  neque  tamcn  abfolutioneopuselfe, proifus vt  rcgular.tcr  .ta 

ibfu da ^v^ecur  fenTcntia ,  vr  etiamVx  r.rionc  fc  babc.t .  vrque  .ure  **u$  ,pfc  prohibuus  * 
S Sciu  i  sperinramentompupilli  doli  capa- 

eisconrraclusvalidetut.quametiamfcntent.a  tur.IureautemCan  .llidemumaausUmpiic, 

SSSSSS&a^-A^  ?rPtoh,b,t,&'nval,d,credratuVu^^ 

»  .  &mac,Srrobare54/;crm«  8.(quitamcnao   duntp.etatcm(&  nucr.unt  pcccatu,  fupcr  qu,t>. 
«SffiS^^  Mor»re-eeeatu»eft^«= 

Cur.)fcqu,turFr.C7-.y.  »/.,  C  dtrtflit.tn  inttgr.  ^^^}\U^^SZ^S^ 

™rh£*mbn,*»*.  &  ,.t«m  q«od  io  eiufmodi  gH^^^^ffg^ 

pup.llumcaditv.nculumiutamcnti.rumquod  folutionemaiuramcntodefid "•"•^f  ™^! 

h.cct,  uncxcontraau  obl.»ctur  /.  id<  fidtiuf  autb.S*cr*m.pul,.vc\  qmad.cuntur 

5tS.XoSarp.pilA  m.noris  cad.vl  «^M^^ 

accurrac,o:quadccaulavc,bo.^r.«.quod  ^^'^J^JffSftiSSli* 

divcrfxfcnccncxautorespo.dcrancex.dcn-  gitut;velqu.a,llaauth ad ^Zt  c^T^cc 

t.tatetat.on.sconuner.poflunt.  V.dc  ct.am  fcient.xpetttnet  ««mmM«** ^lJZS 

^^^^.«.^iL../».^*.*,*  mOUetVqu6dC7,R6t?dA?bu±ce^ 
9i.»i.»..o.,bicxcoal.udlcutit.  quodaath.  dantembouxfidc.couttaaibusface.eeos  iplo 
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iurenulllos.vel  quia  hocipfumerpcditum  noa 
cft,  velqutai  jtamcntumquod  aJ  hunc  eri.- 
dum  cum  ftipulationc  pouus  comparandum 
f idi-tur ,  vcl  d  niquequiaitljqujcdjm  mrisci- 
uilis  fubttlitas  cft.quam  ^ciiculolum  fit  admic- 
tctc  in  luca  ncnto  quodobftrtngicanimam  ,& 
cumiuransDcumibiaduocauctic  tcftrm,  lix 
©rrugictlabcm  pcccati.fi  uonimpec.ata  abfo- 
lucioncconcraucniaciuramcnco- 
Lit.  B. 

Si nondum tatbjlrat '.* jst .]Obijcitur l.vlt-  C  dt 
repuJiant.  htrcd  pci  quam  ali|  ms  vctus  corrc- 
clu  purat  DnAtll-  j .coi.mtnt.  a.alij  fpcciaie  eflc 
putann/./.v/f.qaod  in  mtnorc  xcatcres  diftta- 
ftxpio    •      itui     "       .    1  •  ic  coj  ca- 

fu  loquicui l.i 4.f  i.iit  minor. )  Alij  ititer  cxtra- 
ncum  dift.nguunr,&  futim,  Acquouomiaarim 
agiiuu»  d.t.vlt.won  obftantc  vcrboi./  xa-.emi- 
ftrtt  (qttodad  fuumhxrcdcmpetrmere  vidc- 
tur,  )  quon-am  rcfcrri  llludpoccftad  omiflio- 
acm  pcr lapfum temporis, vt  tcfpoodct  Cald  tn 
l  i.C.deitfl  mtnttgr.vtrb  lijii  n  +7  &jtejij.  Ful- 
gof  dcniquc  diftiuguir mtcrgradus  tcinonin- 
tegrx :  C  tautumies  diftractx  fint  fimplicitcr 
admiccit  minorem.fi  vcrderiamhusfaciu  cre- 
ditoribus.no  jdmutic,iuxta/.i4  dtminor  quod 
hicmiaortantum petatrefcitui  ad  lucrum,qut 
autca  ptoptcr  oncra  repudiavcrat  hxredita- 
tcm  quamdiftinctioncm  probat  Gabr.Mud.in 
lCjivt*bh*redtt*te,&c.v.  etmmSf  Odd.q.  6  ). 
tvrt.%. 

L»T.  C. 

Pr  i  ea  rttrfm  dtftrtnd*.  ]Ob'\jc'\tm l vtt.f .  ptn . 
vbi auttmputrtlisC  dt btn.  fgMuk  per  qnam  ali- 
qui  cortectum  putant  /. 7.  §  rtjhtutus-  demtnor. 
Frequcntiuspla<  uic,fpecialcel!cin  pactc,  con- 
traqucm  obreucrcntiameidcbitam  fcmcl  re- 
{ritutumcfle  fatis  fit  Manr.cap,t}i.Sf  Odd-y.  16. 
0rt.$  Ant  Ttth-tn  r*tional  md  £•  7  §  gff  dt  minor. 
nequcnovum  cft  ,  tc  aliquandotanofir  genc- 
ral.otidccifionc  Sunr  alioquin  cafus  illidivcifi: 
$n  d.l  7  minorrcftitutusvtadeat.itcrumtcfti- 
cuitur,  vtrepudtct,  &  itaceitar dcdamno  vi- 
tando:iVj/.t;//.rcititu:usvtfepudict ,  non  rcfti- 
tu  turiccrum,  vt  adeat.  &  itaccrtatdelucio 
«aptando, 

THESIS  XI. 
L  1  t.  A. 

Siindtbitafolvat  leg*ta.]  Cum  qiixritur  ,quo- 
modominori  mdcbica  Jcgata  folucnci  fuccur- 
ratur,  diftinguit  Tr  an  (olucrit  finc  curacorc, 
aacumco:tllocafucondiuoailocum,hocr<fti- 


tutioncor  1  >  Ac  vero  quo  iitre  veirrr  ma- 
ior.cod.vticii  miuor,  qui  cum  curarorecmta- 
Sil:&  ig<:ui  fi  illcconditioncm  indcbitihabtf, 
vc  procatut  cx  l.i  i.cum  U  fema  dtctnd  tndtb.c- 
tiamhabcbit  hicNcqut-obliatr  fin-C f>  adverf, 
folu.  qux  cftdc  cafufoluti  indcbiti  pci  enorem 
juri«:  rbi  reftirutiontshcncnciii  cpus  cft ,  quia 
er  regula  iu:is  c»ndi*ft]onis  rcmcd:umordin«- 
riumibilocum  r.on  habct: SMtc./r  ij.  x-C.fi  *d- 
vtrffnlttt  idquc  fccundolacc.irti:i"ic Ti  fdi» 
eoorfcndtr,  quodpionsdt-m  habcrc  vidctur» 
folvcrccximpcifcclorcftjmento  &foloctecr- 
rorcium.quomodoe:iilabmu  ht.  B  fimplici- 
tccaflcfirscrrorerniuris  cflc»  folucrelcgata  finc 
detracftationcf  alcid.quidcnim  fi  hxicditarcoa 
foIucndociTecxiftimitf         Lit.  C. 

Stcurntonfohitumjvttit.]  Atquin  hic  nihil  a- 
clum  cftcum  minotc,&  foluttoiite  jc  iure  pcr- 
mittentc  facla  ctlperl  4-6.S.j  in fn.de admtnt/ir. 
tuter.  vbircfpondctur  dchicorishoc  cafu  ipfo 
jutccflclibcraros.  Etf  ccialisvidcruicafus  m 
LuC-fi adverffolut.  vidciu  cr  folucionisa  cutore 
factarcuratori ,  quodforteia  ca  fpecic  miooc 
ptxtcdcbat  pecuntamquxcx  admtmftiatione 
tutelxdcbcbatur,  nontcclenec  intcgre  fo!u- 
tam fuiflc :  alias difGcilc fuertt  mmorcmitare- 
ftitui.vt  itcrum  cam  pecuniam  lbluereccgatur 
dcbiror.cui  nihilplancJimpuraripotcft.  &  qui 
folucndocuratoriipfoiurclibcracuseft  d.l.  48. 
j.j. dt ndntinjutor fatirl '7 .§.t  deminor.  vbi  hoc 
remcdium  proponiturdcbitori  vr  pcut  minori 
dari  curatorem.-quodrcmediuminutilecflccfi 
dcbiror cuiaton  fecur^foluere  non  poflct  Ac- 
qtic  ita  omniod  dc  iure  vetcri  ftatuendtim  pu- 
to  Scdpoftquam  luftin  auroricatcm iudicistn- 
tct rcnuc voiuic/  ij  C.dtndmin.tut.§.vlt.  ln(l. 
tutb  ahen  Itcet.  eft  quod  imputetur  crcdirori. 
quodom-flahacfolcnnirare  foli  cuiatori  folvit; 
d.tbimufque  adco  hic  rcfticutioncm  minori  Q. 
pccuniamalecoilocara  &  curatornonfolvendo 
fticrimftquchxcquampleniotem  Dd.  appcl- 
lani  libc-iucioncm  ,  quia  non  omaioo  fccurut 
fit  crcdiror.licct  rcvcra  obligario  ro'Jatur.  Mi- 
nusicclceamplcoam  vocarc  iolcnt,  quxfitipll 
rr.inoti  finc  cutatore  :  quippe  cum  hic  ipfo  iure 
fcil.aftiofuperfit,&  dcbitoi  rantu  cxccprione, 
fipccuniaadhucpcnesminorccxtet,  dcfcnda- 
tur:&  1cCt1mGabr.Mud.tnl.  1,  C-fiadvtrf  folut. 
Iiunc  lufimum  vocat  fecutitas  gradu-  Vide  etu 
Sf  Odd. q.ti .art.i.tjf  Ant  Fab.hb.tj  tonitil.tf 
Lit.  D- 

S$  intinte  iudue.  ]  Addcndum eiatfolcnnita- 
Dd 
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tcm  tlramneccfliriam  nonctXcin  folucndis an-  nemodubitare  poflir.quinprxfcriptioncsrcra- 

nuisrcditibustx/.jy  C  iimdminijir.tutar.Et  iiic  poiatcsmi«oi>  nou  currant  ,\an  tnalc  Cuiac-r*J 

libccationc  n  plcntflitnam  apucllant  Dd.  quu  i  .o.h.t.ltbr  ^utft  Pmptn  diftmguit  intcr  prx- 

libcracui  .Lbuorcicrj  m.-tu  u;ti:tic.oni5.  Cui  lcriptioms  qux  ir  lbiurc  ius  ai.quod  pcttmunr. 

obijci  folct .  quod  contra  vcndjuoncm  ctiam  &i  qux  tantu  m  ope  cxccptiouis  ita  vt  iMxccum 

dccicto  judicis  fatl  im  minoicm  rcttitui  COU-  nuc  vcteu  cucurunnr  conna  minotes  /  7.  f. 

ftat  IUuiodtirv*»^?i«arr«:rfifolet,qttodbiciu-  f>r»&l  ;o  dtmmcr.  hxauu-mctiam  lurcanti- 

dcx  incct  vmu  tatam  pcrmutcudo.  illic  autcm  quouon  cucutrcrini  ptr  /.  1.  Cwmtnlut  tmufi  m 

quali  lubcndofic  con.pclltndo,  quadccaufaa  tntegrjrtfi tyi\  c.drquib.non  *but  Ur.pt<,mcrc. 

liqui  cotiadi&ioncm  dcbitOtisicqui.um.  vd  vr  adcohaclciiUSiJKf.  I  ult   lusnovum  fcctric 

alia<pcrfpicua  latio  cil .  quod a  dcbitoic  pccu-  luftituan.  qrod  uuiiftinlTc  nulia-  t  sccptinncs 

nia  Jcbitacxuucur  ,  quamiUc,  cum  cx  caufa  tcmpor  lcsaduerlusminoiemcuiiauc  houcm- 

ptxcc  Jcnt»  fol  vcrc  ncccllc  habcat>  iniqoiflirttu  quc  pcitm  vr  dimnrxioCS  utionc  tutis  vcrt  n$ 

tuerit,eum  nullomodo  poflc  cflc  Iccurum  Vidc  iHtcr  pralcnpcioncm  6t  vfucipioucm  :  vr  fc.  il- 

Maurtt.cip.M  i.  Gab.  Mudtum  C  fiadverj  j  iitt.  Ia  advcifuMi.iiiOtcm  ncn  cucuitcnt  /rr  J.  I.  j. 

CaLiaitnj.-pid.liC  de  rejitt.  vtrbit  nnpietartt.i  Cqutb.no  cbiit.&C  hxcaiium  vtpotc  ClUthsao 

inteerutn.num  2.  ejr  verhojtfis.nu.tf  (Tjtqq-  O»  qviircndi  moduSi  qux  ncc  intcftumpeictlll  pct 

mKUi.VttrUr.rtjoim  I4.1t.  *•  luiscon:cftj;ioncni.etiam  aductfu«.rr.inorem 

THESIS    XII.  fuciitimplcta,  quodpcrfpicucptobac/.i/nC. 

mdvctf.vjucap. 

*-,T'  A  Aiutrdifiimgtta Duartnus  ]  Propofitio  pnma 

Poooniturbic  regula negativa.quod  muior  cx  DtiJrcnoclt;  minoicmipfoiuu- tutum ciTc 

adveifuspixfcriptioucm  rc<;ulatitcr  non  t  ctti-  coi.rra  pr.Tlcr  pnoncs  tcmpoiales,nifi  (int  tcm- 

tuatur:& 'ramcn  lu  exegcli  ti  adit .  quod  coutia  pons  longiflinu.  Qux  cxccpuo  vulctu:  nunut 

prxfcriptioncm  coucutsonaL  m  &  kg.ilctn  cti-  commoia  ,  cum  tcmpus  -o.  annorum  m  iocum 

•intaannoruindcturtcftirutioiita  vt  duo  lixc  pci pctui  ex  conftitutioiubui  fucccllcnt ,  ita  vc 

longe  intcr  fe  diuctfa,  prajfrriptioocm  curicrc,  hodie  aclioncstueunalcspeipcruc,  dici  poflinr, 

Sc  uondaiiicftitutioncm,  co.ifundcic  vuica  mr.pr  Injht  dt  perpet.  &  m*"t:r.  *.1:vn  vnf  mlt- 

cur.Ecuk    conuariomodoponendaeftiegula  muttndctmmen.  Alteracft.quod  coiura  pia  lct  ip- 

aflirmatiua  ,  contraprxfctiproncm  dan  ufti  tioncm  lo.anoorum  rcftuuatui  mino:  .Vbi  <iu- 

tutioucm.quibus  vujcliccccalibuspixf:iipcio  bium  facit  /  ).  C-de  pmftnft  30  sn.nr.  vbi  U  a 

cntrit.vclutm  conucntionaIi,«rV  qutv.  Mmurtt.  pupillatis  xtascxcipitur.  Exiltinio  cium  ccn- 

*  9f-97-9^- <*9'  &  tncennali  legali  uon  tcmpo-  mDuaren.Cmfir.rymlies  inlvit  C.  inmmb.  tauf. 

ra!i:quod  generaliter  coaftituit  luftin  tnl.vit.  tn  tntegr.rejitt.quod  Imp.indJ.  1.  non  nudii  cur- 

C  intjutbutcafibus&c  csm  quibufdam  calibus  fnm  tempoiisrcfpcxcrit,fcdc  ir">  i^um  rci.item- 

necohm  cutrcrcr:  vndcoccafioncfumpta ,  vt  quc  lujim  in  d.l.vlt.  ibi  txttfts :ius  io.  ar.no- 

alibi  fxp^  ia  vniueifum  ftatuiflc  vidctur'uftii).  rum.in  fuo  fimtu  mmntntitus:  quod  alias  flqiudctn 

ind.l.vlt.QpoA  vidctut  vcIlcG'^r.  MuJmut  tbid.  rcftitui  contialias  cxccptu  ncs,  eafquc  uanon 

iiqueeft,  quodpoft  Salicetum&  aliosfctupu-  obciie minori Iuft.voluiflet*poriusne  ipfc  iuic 

lummouit  fmul.  Cmfirtmf.md.lvU.C  inq;*  bnt  cutictcnr.conftuuiflVt.cx ca  icHi  laciouc  ,  aua 

tnfilustnintttr  [  no:i  autcm  ut  l.v'.t.C.ft(fumgno  &  tcmpo-jlcs  aflioncsipoiiirc  cuireiv  pioiu- 

rmniytj-c  iu  qucio  locuu»  Cjftt.non  fcripfic ,  Sc  btut:  .ji.cd  fc  mclin:.  lu  inta^l  .1  corum  iur.i  <cr- 

qucm  tamcn  a  Maunt.c.  54.  citari  putayit  Tt.)  uatc.&c  nunn  ecum  incnnptuumitt ,  ex  pcr- 

quod  vixpollint  oltcndi  cxcmpla  ptxfcuptio-  fooa  altc.ius  muian  ius  poilciions;  quu  non 

num  tcmporalium  ,  quxolim  cucurrcruu  cou-  po  eft  poai  calus  p  xlctiptionis  qux  ccpciir 

tiaminoics:  idcoq»JciKcartioncsqujiiiaptx-  conctamnioicm  ,  quod  rcmpii>qiudtien&ij  c- 

roriastcrapoialcscxcnipli  loco  propotut.ldco-  lapfumeHe  opoueict,  (  ncquc  cuim  probandu, 

quc  fallitur  Treutl.  Caiticni.  Sc  Lodonbus  quod  5/  Odd  trmdil  f**fi  t  .art.  1  piafcnpcio- 

nnputaus,  q'.:wd  nuUam  lurc  i.>i ^cftorum  pix-  ncmccum  jo  xnuoxum  nos  curieie  tninoti, 

fcnptioucm  nuno.i  cutfcte  exiitimant  ,  quod  coutra  qucm  ccpir  )  icd  ciu.s  quxct  peiu  con- 

iutc  Cod.  fit  fccus ,  in  quo  poltei  ioti  magis  ad-  tta  dclcctuin  :  ua  cnim  conununitcr  itatuunr 

kuc  falhtui.Sc      i.vl.  C  inmub.cauj.  tnmttgr.  Dd  cuat.c  qujdcmcouttaminorc m ,tld  u fti- 

tutio- 
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tationtm  diti.Sfirt-Odd  part.i  qutfls$.arh+.&  Lit-  D. 

mutji  00  art  i.n.\  Fra/rctfc.Caidaunl  j  Cderejit-  Inquibut nonhahtovtram cor>tumaeiam.]tXii\0' 
tut.rntnregr.vtrbis.juafAtiutaten.46  &4*-gl  in  nemreddicTient.quodminor  ante fcntcotiam 
l  \.C  iitjrt  'ertpt.\o.ann.&ibtdSaliceC)n  &  Ca-  vcrc  contumax  cflc  oonpoffir  Quajnnonfa- 
,ft<  en( 'inl.uit.Ctn quib.caufin /i»«gr  rtjht  Tcitia  tisaflequor ,  quod  non  apparcat ,  quomodo  mi- 
propofiuoi  ft.contta  vlucapionemopuscfle  rc-  nor  contumax  lit  fututus  poftfententiam  &:  vc 
ftttutionc.Hoc  vcto|ure  vetctiobtinuit,  fcd  c  t)'i  tfttnni  locus  cflc  poflit ,  oon  poncndus  cli 
mcdacum  vidctur  perfxpe  d.lult  C.in  qutb.cauf.  ininot  finc  curatorclittgans,  quo  cal'11  ptnccflus 
&c  quod  ipfum  foite  Treutl  diccrc  voluit,  iplo  mre  nulluscft,  fcd  poncdt  fun:  tcimimna- 
dtim  ju  Fatlj  Duai.exitHnunccm ,  quod  confh-  bilcsquihusiq  m.norcconr.jmacia  cadeiepof- 
tucio  d  U  vlt.  non  pevnueat  ad  prxlctiptioues  flcnimirii.li  l.ttgat  cum  airatoic.cuius  quippc 
nouo  luicmttoductas  prarfcntiacnmnoncicufa!  a  dchdto&  dolo,  vt 

L 1  t.    B.  rcdtc Cald.m  l  i  C  de  r.ftit.verbc,Ufs,n  \.  &  di- 

Honmincradutrftuminorem]  Nimisindefini-  ftindhus lioc tradit  sf U.id  q.sz  art  y.vbietiam 
talinutatiocftTtcut.»//i</»«fr/*r/i//ff.  vidcdi-  nrnat nontanruroct".tumacem pofle  eflc  mino- 
ftinCtius Mauritt.uS  Odd.p.i.q  t8  arta.&s  v-  rem.ficiratusdicarfenollccomparere.qux  vc- 
bi  docct  tum  dentum  rcfticni  mmorcm  contra  ra  contumacia  cft,  fcd  ctiam  fi  rcftitucte  iufius 
minorcm,  fi  hic  dc  lucrocaptando  ,  altci  dc  nonpaicar:  cuiufmodi  quidcm  «ontumaccm 
damno  vitandoccitct.  non  cilc  reftirjendum  vcrius  «xiftimavcrim. 

Lit.    C.  Ncqucobftat  l.s  h.tit  vel  quiaaccipipouftdc 

Siutnmiuendo  (lnecommitttndo.  ]  Nimisquo-  eoquino  vere' cotumax fuit, vel quia vtfarpc^. 
quc  ind.ftmclchocaffirmatur.fej  ftluari  exco  Mrt.7  qlz.tradtt  O^i.fcntentialata ,  non  am- 
potcft  Treutl.quod  addit  in  th  fi  dolus  nunoris  pliuscrnfidcraturcontumacia ,  lcd  hoc  lcium, 
at»parcat.Vctumcum  ctiamin  contradt.busmi-  quodpcr  fcntcntiam  mir.ot  Ixfuscft. 
noi.quidolumadmifit.nontcftituatur.fimpli-  L  1  t.    E  &  F. 

citci  quxrcodum  cft.an  cootra  dcltctum  111  o-  *  . 

mittendorcftituatUTmmor.  Vbnn.tio  dift.n-  „  Sfrrt.Oidusq.79  art  sj.Communcmaircfle 
rucndumcft,  intcr  eaqux  natura  fua  delicta  fcntcnuam,  quod  mdex  ixrnam  mitigate  te- 
funt,&qu«L.civilipiodelicti*habcn»uf,quo  ncacurob  eircomftaot.am  xrat.s :  &  fiqmdcm 
cafufuccumminoucomuuitcromnesftatuut.  adm.ttimus ,  1csu1lar.ro  Pcrnam  eflc  mitigan- 
tcftc  Odd  q  >.o  art -z  v  Jnt.  f.  matc.  non  pcttcut  dam.qtiod  ipfcTi.  admiticrc  vidctur ,  indc  ad 
tutorulibttis/w&.C^/fiidwfr/Afiff.liminoino  neccflit.vemmu.gand.. . cdt c infci tur .quin fi - 
folueritvedt.R3W.9f  ten.h  t  . ^f.Odd.q  8i.  art.t.  quidcm  cx  fcntcntta  Tr.iuder  ranam  minga- 
ilnonvindicatamottcdcfundti  ad.vcr.r  hxrc  rc  potcft .^:  um  abcr.t.  quin  ihud  tacere  tenca- 
&lt*tmluCmdJnauib.t*ufmtn>e*  rejsh  Sf  d  a.  tl"  :  qwia  ^cdifputa  urnon  de  mag.fttaru  fu- 
«t-r/.f.fiomife.itimple/eprarccptumteftato  pr^  mo,  icd  .nfcnor. ,  irrpcr.um  nKti.m  habctc. 
n-,Sf.d.Urt  *.Non  aurem foccuinturei , li non  quiaibitnum  Iiberum  P*nasirioga«d«o6 h«- 
redcmcritpatremabhoft.bus.&hoctamcnita  No,i  .mProbab.l.tcr  et.amintci  Ipccicsa:- 
dcmum.fimaiorfit  oclodcc.maoois  rx tam  mioorisdiftjngui  poffit,«rjj  thattth.fitaf- 
captivt.CitEpift&ClerSouu.c  *  §  .,.  t*v$tCde  Efift  ejrcltnc.S  .  1  j .c  j  {  i^.Scd  dc  hac 

StcusftUtaculpa  ]  Dubium  &  hoc  vidctur:  lc  prOfCWJ  locuscft  mfi  p.i.drf  3 /. 
quod auc quxnmusdc  cjftbus&  dclidtis,  qui-  Lit.  G. 

busdolus  «c  btaculpa  non  comparantur,  ichic  Si  confcffntftt  dttiBnm.  ]  Contrai  inm  fcnren- 
ctiam  maior  panaordmaiia  non  puniatur :  aut  tian:  admittic  Ttcutl  mfimctu  vclcrrorc  fa- 
in  quibuscompatantur,  &  hictamdiu  ftandum  fta  fucnr  coufeflio  Atquin  apparct  opinio- 
cutrcgulx  ,  douccpiobeturcxccptio  in  pc.lb  ncm  illain  .  qua.n  mth  propo  it.quodaducr- 
naminor.s:  quxqu.dcm nequc  a  Tr  ncquca  fus  confcllioncinrcftiruatur  muior ,  non  aliter 
Coiafallcgatolocofatisprobari  videtur,  f.qui-  habcrclocum  ,  quam  fi  errorc  vel  imptudcntia 
dcm  nihilfuadct,vtaut/»/-i>C*  fi  adverf  deUff.  fadta ptxtcndatur ,  &  aliundc  dc  dcl.dlo  nou 
zutml.o  §.ftmd  minortb.  laram  culPjm  cxcludi  coiftat:  cxteioquin  nulla  dcprccatio  pcenx 
«Jicamus.  cutn  hoc  cafu  anirous  &  dolus  non  rc-  aut  tcftitutio  crit  iuxta/MUutoij»  n-h.t  Rebuf. 
clcabcflcdicipoflit.  derejl.ta  tnt.gl.3  num.24  Cald  tnftftd  l.  )  vcb. 

D  d  x  fu» 
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futfstiJtiAtt  n.ii.e$>vtrb.vt!*duirfMrifdo{onu.  ;y.  ncfk  oip-  sdatut  Vcrum  ;n  c«nrrarimn  mo» 

THESIS    XlU.  Ucrtum  pau  oantc  a.idur^aratio  ,  cum  ca  qua 

LtT.  h.  »  ▼ttturluftm.  m  »/  /  v'/  quod prowuldubio  ba? 

SivtnundAri  ft  fjtthtur  ]  Rario  Optima  vide-  ipfa:  peifonx  caururx  funt  ,  nc  qutd  opintoni 
tur.qaodlci  lmprubohomun.animodccipicn-  fuxeontrauum  cxiftat  t  qux  ratiopiarcipae  odf 
di  altcrius  tutpiiliitium  lucrurvt  captanti ,  hanc  reftitutionem  cx  cap  doh  vi  1  metus  pettnic.  e 
quali  ittogat  pcruam  ,  vt  fcruus  cfticiatur  \  Scd  vidctur:rum dcmqur.quod  ind.i.vlt  improba- 
aliarattonc  vnturlCtus/»/  j».§.4  h.  tu.  qttod  tur cxJtcIsc^ HiUindrio  ,  an  minor  limplicitate 
proptcr  mut.tionem  Itatus  rcsnon  capiat  telti-  lxPn  ptononatur,an  dolo  citcumfcitpcus.  quo 
tuctone  :  cui  obi|Citur/  f.§,6.h.t.&l  x.icinmt.  vriquc  c-fu  acttoni  in  fact  vm  locus».  flcr  Sccun- 
r»/r.UiCcndiim.quod  ■  •  J  i j.verbum  ,ftacus,in  dumqux  \  idett ;,  olhc,:  q.io-1  placct  GxkrMud. 
pociort  accipiatui  lignificacu .  8c  ideo  ICtus  re-  ind  l.vlt.C  qutty»  v  7«««  j  d  c  r  oga .  u  in  c  fi 'c  lcgi« 
flicutionem  ncgcc ,  quod  totus flatus  mutacus,  busDigcft  &  fortccriam Cquas adducit  Tr. 
tt  aliushomocffcctus  lic  acq;  itapoft  Dd  Aj<i«-  autbust  amcn  non  omoin6  malc  .cfpondcrt  vi- 
rtt.c.xAi.Sf.Odd.f.  x.q.  t  j.  nili  quisdiccndu  pu-  dctura  Dd.  dtrcdloibi  rcftitutioncm  no  impc- 
rauctir,  proptCI  mntationcm  folam  ftacus  pcr  trari  conrrapactcm,  quod  tum  dcmuro  fnri  di- 
fc.oondart  rcftitutioBcm  ,  fcd  proptcr  Jxfio-  catur,  fi  it  conrra  parrem  &  factum  patrts  ve» 
oem  in  alio,  vt  in  fpccic*/./  t  S  6  h.t.  D\2t\i\.Odd.d  q  xi  ati.i.CaI  dtcl  l  a  vtrboUfis  nu: 

Contru  fatrttn  fatronum  }  Diftinf  uir  hic  Tr.  it-r.CabrSiudfoflDdmdl.vu.C  quifradvtrf. 
intcrrtftttuttoncm  qux  fit  turc  actionisjSc  qux  Ideoqtie  non  obftar/«//  §ftnC  dtbrn.  qua 
officio  judicis,  vr illi quidcm  ,  non  huic  contra  /i/fr.quoniam  ibi  nibil  patct  cum filiocotraxit: 
parenteslocus  lit-  Atqutn  conttamaiot  aut  ccr-  non  etiam/ i.f  .t)  de  miner-  quxcftdepatrc  ex- 
tr  xquahs  ratioclttnhibf  Jx  rcfticutiouis.qyx  tranco ,  &  vbi  illi  ipfi  actui,  per  quem  patet  fa- 
fitiurcaftionis:  quiacumh.ictntc  confidcian-  c)mcft,lxlioinhxfir  Planc  tx  tuf.dt  maior.tx 
dafittevctentiaparftibusdcbita.makuealx-  caufa  abfvntix  vcl  altenus  tufti  impcdimcnti> 
ditur  inftituta  aclione  teftitutoiia ,  quam  im-  filium  contrapattcm  rcfttrui  omnino  admitroi 
ploiatoofficio  iudicis.ftquidcm  hoc  in  rtm  cft,  quam  communem  Dd.  fcnrcnnam  rcfcrr  &  fc- 
aCtiOnes  autc  illx,  vctbi  cauf.»  doli.  vcl  rrctus  a  quitut  Odd  d q.18. art.s  Cald  ird.l  j-verbe,  Ufn. 
parcntc  illati ,  in  perfoaam  ,  qux  etiamfi  vcrbis  num  n6.G*br  Mud  tndi  uit  C  tjHifraduerf  qwt. 
io  faclum  tcmpcratisconcipiantur  iuxta  1. 1 1  de  Porrd,  vt  hoc  obircr  addamus,  quod  contra  pa« 
dolo.  famam  camcn  fugillanr  arg.l.  t  dt  cbftq.  &i  trcm  actio  do'i.  &  qux visfamofa  ncpatut  /  u, 
idednon.  quod  odiofiot  cft  patcr ,  qui  dolum  dtdclo  $•  s<  6.Cr-7  dtobftq.  ci  obi|crtur  /  ji.  j  d» 
«ommilir ,  quam  qui  aliascum  filio  cootraxit:.  furt  vbifilioconrrapaticm  actiofurti  datm  Cn- 
fedmagisattendcndacft  tcuctcnciaparcrna  &.  tne.tndl.xlfoflAtcur.tnd.l  ji.cxphcat  illuro  lo- 
fi  Ixfioracit,  vt  nofatisfamx  parentispretarur,  ci  mdcaOionc futti  vtiliin  faclum  Ftbtrwd  l. 
multd  magis  taciec,  vtcitra  vllaparcntisnotam  1  i.diftinguit  intcrfiliumf.&  cmancipatu.  quod 
iudicisofficiu  implorctur.factt  q  .od  i.-. .i.  i.  v:t.  iili  quidcmpaterfurtiterrcatui,nooautc  huic. 
C.ubtfr  mduirfw  quos,  hxc  quorunda  diftind  io  Vcrum  &  illarcfponfio  vctbis  ti  xtus,3c  hxcdi^ 
propomtur ,  dandam  eflc  relticutioncm ,  fi  mi-  ftinclio  ratiooiadvcrfatur ,  cu  facilius  cmanci- 
»or  fimplicitate  fc  lapsu,non  doIocitcumfcn'p-  pato.qnam  filiofa.adiocticcdcnda  vidcatur-  Ec 
toquxratut  .-  &  faocillo  »ene:c  noq  acculatur  idcofoitasfis  vidcantur  tcxtus  paulc  ant e  ad- 
patcr.fed  fimplicitas  Sc  trror  ptxrcodnur :  qua  ducti.de aclionc  famolacx  caufaconttatfti-sac- 
4c  caufactiam  conrradccreta  &  fcntentias  m-  cipicndt.  dcliclaautem  adcdexofa  efic.  vt  ncc 
dicum  ctiafuprcmorum^Sc contraquofcunque  parentu  honoti  parcendij  fir  fac.lt. §.41  dtvtty 
«tiam  bonafidc celcbracosaCtus,hutulmodi rc-  viarm  Ncqucobftar  quod  mUi  x  dtobftq  iniu- 
/litutioconceditur.  Etcft  tamcnea  quam  Tr.  riaiu  quoquc aclioin  patrcm  ncgatur  quu  am- 
proponit  commumllimaDd  fc ntc n cia  Cyn.  &  pliusdiftinguainterdelicla&fpecialc  dicam  ira 
-julgo  Dd  inivlt.MMurit  e.1x4.  Sf  Odd Art.t.  iniinia  ,  quxxftimaturex  pcrfonaioiuiiaci  Sc 
CaUtnl  \  C  dertp.verboUfit  n.t\%.Ateur.ir.i\  11.  iniut latis.&prxcipucox  huiusaatmo,qui  dccf- 
de  doloCniac.fj*  Ant.Ttb  tbtd  Gtlbtrt.Rtgius  t.  fc 'ntclliritur  in  patfc,  qui  no  auimo  diftamadi 
c#oit1'«*.  ij-  qui  omucsftatuuncquod  Inftin.  aut  tntunadi.fcd  potius caftigadi ,  vclctia  inrc 
i»d,l.vU-  tancumagacdcrcftuucioncquxbe*    patns,aliquido;alusexfciuiBiiosucft,in  riliu 

UCtilic 


DE  RESTITJTlONIBUS    1N    INTEGRllM.  v  ti/ 

iaflafle  A:  diriiTeprxfumiMir.  Sed  pixftatfor-  quxdamad  eaufam  pcrtineb.mr,  omrfiiTe  mi- 

taflisltqui  Accuif.quod  alia<  &  magis  coniugi  nor  proponituntjuaomniacnm  in  lnftanr.-a  !e- 

contra  coniugcn.  acriofuitidaadacflet.  cuodacorrigi  &  fuptlcii  poil. nt,  uul!a  rcft.-tii- 

jtdquasbene  re pontitt)  Labitur  hicTr  dum  tionisconccdcr.d.t  clt  ncctslttas:oc  al;as  vcrba 

l.z.C ,ji  adutrj.ttm  tudtc.&l.  *.  ft  adntrf.  donat.  in  di  ■:.: -t  C.  adu  trjust  emtudicatam,  viden  pof- 

intcr  cos  cextus  rcfcrat,  quib^s  dc  rcfticutiooe  fint  habcrc  crophafin,  &  li^uihcarc  fentcntia, 

iurea&ioniscxpcdicudatraclacur.  quxappcllationc  fufpcndmonpotcft.  fcd  vc 

Lit.    D.  vulgoloquuntur  ,  tranliuitin rcmiudicatam. 

Vtniam  ttatts  im'tetrautrtf.  j  Recl  &  Tr.quod  Pasficaliquando  vclproprermoras  ludicij  vel 

rcftitucioncmillam  ad  contta<his  futuros  tc-  proptcrimptnfas  vtiliuseflc  miooii  ,  caulam 

Itrinrjr,  pci  ccpiclliflimuta  tcxtumin  /.  i.  C.dt  coran»  iudicc  priou rctraclari  :  a!:as  fuificrcc 

kit,qtttvtntam  4JalUt(e4  iniuiiam  fscit  Caftrcn-  minori  folam  rcftitm  apptlljndifacoltatcm. 

fi,  quali  hicctiam  contracontradusprxrcri-  Lit.  B 

tos  rcfticucioncm  conctdi  velit ;  dc  cui  us  lcn-  "EtiamttntracurjttortmlatamA  Inhisvcrbis 

tcncta  vcl  iadc  cooftarc  potcft ,  quod  tefticu-  homonymia  mcft  ,  quiaauc  lignifkant  lacam 

tioncm  contra  vcniam  xtatir  obtcntam  publi-  cllc  inrcrucnicntc  curatoicin  itidiCK.,  autfen- 

cc"  vclit  intiman  &  figntficari.quod  ctiam  C, n.  tcntix  vcrba  in.ipfum  curatorcm  cffe  conccpra. 

frctttrt  Dd.tn d.l.1. tradunt.  111  © modoncccllceftfcntcntiam  fcin  lcir.pcr 

LtT.    F.  contracuratotcm.quia  aliasnulla  cl!er .  quod 

Lictt  iuraturit.)T:cs  hic  cafus  fi  minor  fc  ma.  fcilicct  minor  oxfcmtaufa  propria  ftare  in  iu- 

iorcm  dixcrit  tectc  diftinguit  Maurit.c  170.  fi  dicionon  porcfl.Hocm«do  ncctllc  non  eft  ;  fi 

minordolohoc  fcccrit.li  aducrfariusminorcm  tamen  faclum ficquia in  caufa mirori,  (Inren- 

vt  hocaffirroarct  ,  doloinduxcrit,  fi  minorfe  tiaiata  cft.rcftituriom  pcrmde  locuscft.atque 

ipfum ,  &  aducrfarius  cicra  dolum  alrcrucrius  fi  in  pcrfonam  ipfiusminoris  fententia  dirccla 

maiorcmexiftimer.  Ptimo cafu refticutio  dc-  fuiflcr  Plane  non  tantum  minorcunicuratorc, 

negatunSecundoconceditur,  ctiamfriuramC-  fcdctiam  curatoi  folus  nomine  mtuons  in  iu- 

tum  minoris  inrerucnerit,  quia  vtiqueprodcf-  diciocomparcrc  porcft ;  coque  cafu  proculdu- 

fe  aducrfario  dolus  noo  debet,qux  communis  bio  in  ipfum  curatoicm  fcnccncia  coucipictar. 

Dd  fenrcntiacft,r«/tV  Odd.q  t+.art  f.  Terrio  Li  t.  C. 

eafu  itidcmrcftituiturminor  ,  nifi  iuramcnro  Quid  fittmportjcnttntit)  Non  fatishiccom- 

corporah  maiorcmfc  affirmauerit.  de  quofc  1.  moda  vidttur  d:ftinctioTrcutl.  ar.  rcspcrfpc- 

Cafuaccipicudaeft/.j.C  yjm/nw.jiw/i/Wr».',  in  claiuc.it  antclcgjtimam  arcatim  annoo:  quia 

coquc  lapfus  Maurit-d.c  170,  in  cofuauisquod  iudicium.de  quo  hic  tractarui  .non  dtcitur  per- 

conltitutioneind  /  j  qux  cft  Dioclcciani ,  dc  fpccturo.nifi  polifcntcntiaro.rntc  quam  in  hac 

iuramcnto.  quod  prxftarur  taftis  fcuangcli^s,  Ipecic  minor  Ixfus  dicioon  potcft.  &  piobatur 

intcrptccacur.  txl  .1  C«d  ft  aiuttju*  rtr>  iuJtt     /.j.J.  i.tyi.h. 

THBSIS  XIV.  /«r.lipoftininoremaTryttm  inplctamfcntcntia 

LtT    A.  fcratur.  rcftirutioncm  non  dari.mli  f:audc  ad- 

J>;  ->m frdtnarium apptilationu. )  "taloqititur  Ucrfjrij  tcmpusfucrir cxtiacrum vtsaltctt  v.L. 

Tr.  irqucfifcmpci  concumretrcmedium  ap-  x.num.  c.frjtaq  C.SiadfitrJ.nm  iudtc.Aat,  Fab. 

pelbtiooiscum  petitionc  rcftitutioms  mi  inr.  Rattooal  mdL\  ff.ht. 

conttafcntcotiam :  &  tamen  proculdub;oetia  Lit.  D. 

lapfusfatalibusinterponendxrcftitutioca  pe-  Sauo  Itbtllo  litief,  rcnttjiviant.)  Gcneralitcr 

ti  porcft.  Cxtcruro  durautc  adhucappellaudi  tradunt  Vd  vbi  rcit-tut.o  pctitur,  libcilo&  li- 

faculcatenon  vidctur  contta  fcntentiam  con-  ttscontcftationccilcor/usC.iiii*.  tni.  v  C  rtjtit. 

ccdcndarcftirutio:  vcl  quiarcgulanter  pcrrc-  ininttgr.vtrbtittnfrattm}OTa  num.  14.  Oad  qutfi. 

mcdiumordmariumcxcluditur  cxtra  otdina-  ix.art  8.  Idcoquc  non  dcbcbat  hoca  Tr  circa 

tiutn» vel qttia I. ftn. C.fiadtt. rtm ittd.  mcminit  eam  fpccicm,  vbi  rcftiturioaducrfus  fcntcntta 

ncccflitatis  rcmcdij  rcflttutorij  ,  vcl  dcnique  pctitur,propooi.Ercfi.hocconl'cqucnsei.quodl 

quia non  cum iniunapartisaduerfx ,  &vtad-  dupleaiua7ciurnX><.>rraruuiit:  &  stiquecaufa 

imatur  ius dcnuoagcndi  minocc  rcftituu  prx-  plcnc"  cognofccnda.  &  pattCS  ntandx  tunt/Lip. 

torifcdqmaautaouirjtcfc«tCBtia  dicla,  auc  /,  rvrpcnjBdchiccflc  vidcatur,acfiprxtoi  ex- 


Dd  j 

Digitized  by  Google 


lt4  DISPUTATIO 

ira»rcl:ncrnc©£nofceret,Ec  Tr  tsmcnhbi  ipfi 
contratt dshjucicntctiaimmprobaic  na  tui» 
yer\i\%,p»rum*f>te,  citato  x  \  iiuc  Mauritio,  cx 
quo  tJtnco  quid  libt  vclit  Trcutl.  nou  fatism- 
tc-lligitur.-ilL  vciquc,  cum  opus  iiccttationc  & 
coguira  caula.Iicisquoquc  conccft atlOnem  tc- 
qtnntHaud  lcto.an  Ti  ad (ubtilcm iuns  vctc 
ns  latioucmicipntetit.fircunuumquam  tu  hu- 
iuftnodl  ludiciborrui)  implot  anonc  ,  litiscon- 
teibc:one>iopiic  dictjop*  ttltflciiQ  vidcatur. 

Aliks,  UnifaUas  jummArtc.  ]  Vidcn  polhr  hic 
dili.  . <i:o,  non  Ucisac.  omodaca  j.i  ill.im  pro- 
Cedcntli  uciODcm.qui  ftt  imploraco orhtio iu- 
d  cis.  Ec  hiccamcn  liO.i  fitis  (ibi  conucoitc  vi- 
dctur  Ti.duin  alkg.it  Bac.dtit  qui  tamtn  teite 
Ml > ufmgcro  hoc  ipfutn  ftacuit  ,  qjod  ctiam 
fummau.iproci.d!  ,-ollic 

THbSiS  XV. 
I ir.  A. 

An  minor  itfwntm  foth  ytcbttt.  ]  Ptoponttur 
ltocioco  paulo  alicuari  ,  Sc  pcitiuct/«t/.8./'r.£. 
ybi  dr  ptobationc  xtJtis :  vrrumq,  eiiim.ifc  x* 
cas.St  U-lio  piobanu.i  i  it:&  clthot  ahas  gcne- 
ralc  priccpcum.adomncsacttoocs  pcctincus» 


XI. 


THE5IS  XVI. 
L  t  t.  A. 

T.ftjiatut  jtrwutano  )  Rccle  hoc  qui  Jem  a- 
lias.iidnon  lansrcdc ad hanc  ir.atcnam.qua; 
tautum  ad  miuimam  capitts  deminut,oi:cni 
pcrcincc, 

L  t  t  B. 

ItatntmomnineltgtnaHm  ]  Non  capio,  qui «i 
tnd.i  t  dc  vulgata  iccCouc  mutarc  velic,  qux 
itjhabcr  :,  uu.ua  howiniatyfAtniltttituiui»,  non 
ctuitataumiitt :  oatn  &  patticula,  tiut.  omniuO 
icciacnda  cft.Sc  trultia  loiiic  iratur,  vctbum,4- 
tuttttt  q.io/»W j  .mpr.cod.t.  eodcm  plaoefenlu 
vcitur  lCtus. 

ScdAntttemtuteUt.]  Tra£tat  hic  de  cxplica- 
riotie.ijc  kctione,  vtl  crocdationc*'  i.-j.tnprtn- 
ctp.h  ttt  &  ipfc  quidemfcquirut  Hottonunudi 
qui  fingic  caulam  hn^ulaicm  ctufmodi :  Tmus 
ex  duobustiliis,  cum  vuum  in  adoptionciu  dc- 
dillct,  altcro  impubcrc  cli<£to  dcccflic.  Tutcia 
tuquit  Hottomannus,  tpfo  lurcquidcmdcki- 
tut  maiori,  qiti  in  adopcioncm  dacus  fuit,  lcd. 
quia  ramil,  jm  eii|C,cutcla  pcrijc.ntmiiuni  quia 
cx  tllius  fcntcntia  nutlalcgtcima  ipfoiutc  dc- 


-vciudcx  diipiciacau  qutlquc  latcutionts  l-x    iau.ncc  otfcndcns  lubic-clum  ba&ilc,pciire  di 


fuadamcutum  ptobauc,  ic 

tjUiidjifidutrj*r:ui .  ■  .;r«.]X uHa  hic  dubiran- 
di  tacio:qiiod  h  cnnn  mtnori  piotuitdaincum- 
bit  lxfto,  quaocoma*;'*  a  arin  ndns ci  it  >qui  nn- 
riorcmlalum  non  cfic  pttci  d.tc  pautu»  cik. 
Caeterumilluct aliquam  dnb  taiioncm  habct. 
«n  miupii  Itnipei  piobatio  |j.iioms  nicumbat: 
vbi  fctUPuUlfll  mouct/  i  CoJ.jt  jsdu.  fM^j/.qua; 
onus  prooandi  aduetfatio  imponttc  vidctur: 
qua  dc  caufa  Cyn  tyBArt.it.  aiij  crcditorcin  toc- 


ci  potclL,  Vct  um  ttiaobltaut  huic  ciplicationi, 
i.Quod  cum  iCtuitndl  7<quah  rcgul^m.fcu  v- 
tiquc  exccpcioiiem  gent-ialem  ponJt ,  Bonui/i 
tncptc  iliud  adcalumiiiig  Jlaitmrcittingipof- 
iic.i.Quia  hac  laciune  i»ou  c iicc  cxctptio,vum 
ctiam  daciuac^  tcltamcntatia  tucela  in  aliena 
poccitatcpoiicis,  &  quidcmcum  cff^ dlu  acfc-. 
ratiir*&  tuconcinaum  tidttur  cipluaic  ICcu 
dc  cuiu  fil.|  :n  adoptiuam  poc.itjtcm  tranilati, 
tum  gcuetalitt  i  loqtiacui  dt  i}s  ,  quiioaitcna 


neiaticium  lilum  locum  tcittingunt :  quod  rc-   pjtcitatc  (uociu  quact  tam  fiiius  anrc  adoptio 


clc  improbat  Pioclluslococitato;  U  haCieous 
vcrum  cit,  cjuod  Trcutl  aic  dtff.i.  i.cflcgcncra- 
lcm,td  cik.vt  dc  quocuncjue  mutuo ,  non  cantu 
fcciiebn  accipiacur  .non  auccm  de  cicditoiccx 
quocunquc concactu  Catcium^Vi^ <yj)d.ya- 
ricaccipiunt  .7  /  i.  C".  [icd.ittf  crtd.  alijnunoicm 


0'em  cratrcrcoim  tn  d  l  7.qui  in  jlicna  potcjtj 
func.  ij^  qui  lui  iuiis  iwn  op(n»nunt  t,  ;  Vcru 
aon  vidccttt  lcgitimjm  tut<  iam  ttadato  tuatie- 
nam  potcitatcm  per  adoptionf,  cxrationciu- 
risantiqui  dcfctn.  vjuu tum agnatis  raium  de- 
fcratur.  adnptacusagnationis  &  famtlix  turaa- 


primo  liiioncm  ptobailc,  attffpectalcin  niu-  miftt  quadccaufa  tpcciali  couftuuttonc  opur 
tuo,quod  minor  pccuuiam  tnatc  collocadc  pie.-    fuic  ABafltfij.pcrquamcmjncipaco.tn  quo  ta 


fumacur, icatuuuc  •  v.n  onfidctandum  Si  hoc 
vtdctur.quod  tc  (\>kc\c diR  1.1.  non  pct  modutn 
imploiationisofiici}  tudicis,lcd  pouus  per  mo- 
dumexccptMnis,  ctcditotc aclionem  cx  mu- 
ruo  moucnte.rclticutiopeti  vidctur. 

Ln.  D. 

Sinthti '.jUAni ^tmtr.M.tp»  ]  Vtdcdc  hoc  ctiam 
Ctuar.  de'r»d at:. y\  +.r.um.  i i- 


mcnminuseuidcnscft*  &  miuus  icahs  tamthx 
mutatio.tus  cutclx  lcr*icunx  colciuarcr  i: ,  it-d 
ncquc  ict\c  hoc cafu  tutcla  pctitc  dici  piu.it. 
Noplane  ablimilitcr  Accut ftus vctba  IC  ci,*«4 
«'</rrMn/Mr, cOatotteita  cxplicat.iu  t  it,qux  per- 
foaisiilisdefcrcncir,  h  inainnam  pottltatcm 
&  iusnoo  fuiflcnttr»!  flatx.  Lx  qun  us  t  «oli- 
catioocm  H otcomann.  nunimu  pukhiann  vc 

male 
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malee amTreutl  appcllat.cflc  conuquuur.Et  icdit.itcsdtlatarfuiHcnt.quod  tamen  exratio- 

cum  Cuiacij  ttlll  I  iitonrjnn  ni  in  notisoullc  nciurisooftu  falfum  cft,  quo  cantum  cogTij,- 

fingtti  Inirciuij,  plan^diuioatorufitjtii^r  d.  tionisiustctiocti  dicitur.  Eugicuc  fubiamil  • 

l?  vcib .  .  txttfti-.hu  t  vcl  cxpungcic,  Ttl  cum  lislidennibus.vcodittonum  &  manunuflionu, 

Haloaiidiuncgjtioticm  addt tc  n arftar  nilnl  impliusfupcnft,  inquo  imaginana  ilU 

Vttbn,  <ytHi<.aa .Trwnttm*  ]  DLbitaie  licet:  capitisdiminutio  &  fjmilixmuuno,  fundati 

fiquidcmr»/.  7.ctiamfitmttuiotuccla:  .  qua:  poilr.  Ncq,  obftat,  quod  cmancipatHsnooac- 

dcfcrturcx  SCtis  quar  nooarkgcsm  ipfa/.?.  m  quuatpatti:  quonum  occ  qui  ln  potcftatc cft 

fin  fnnc.  vocar.tut,  cuiulmodi  vtiam  noua  Ux  omnia patti  acqumt, quinimo cx  conftituno- 

tuftir.c  f  tucciiji  10  latclligcndacfx,  alia  vtdc-  nibus  luftio.plctaqut  non  acqumt:fcii  &  ij  qui 

licct.quaml.xil    tabb.  vt  itclc  ibidem  nocat  pcidignitatcmpattia  pot-.ftatc  libciantur,  & 

Accu.iius,\ ixeium  cft, vc  t  a  v  eibj  Jd  I.Tuiam  quostapite  non  mintu  conftjt  ,  patri  non  ac- 

fiuc  Aitiiiam,*.ccur.dum  qu.ni>  tr.agilti  atus  tu  quituur  Quod  fi  quisdicac,  co  fcniu  familum 

tottmdabant,  coinmoucrcfcui pofliuc.  mutaridici  ,  qni ancca  fanulix  pars  &  alttti 

Lit.  C.  fubicduscrat  pcr  cmancipationcm,  iplc  prtr 

Traclatur  hicquaUio,an  ctiam  hodie  cma-  &  caput  familir  t  fticfturuoquidc  m  fcnfu  ho- 

cipatio  pio  capstis  diminutionc  fit  habcnda.  dicquc  emancipacionem  capitis  minuttoncm 

Vbi ncgatiua  ftiiuntu  caocn.cjuc  cummums,  cllc  concedam  ,  fcd  ciulmodi  nunutioncm  ia 

conttaTr.mihi  vciior  videtb:  Quiaiutcnouo  turc  uoftro  inrelligi  negabo  :  quod  hatc  lolaj 

cflcclus  iftiuscapitis  dimmutiouis  fuot  lubL-  tonf.dcrano  &  diucrfit js obftare  non  poflct, 

ti.itavt  cmancipatus  vc  ab  mrcltato  cxtia  c6  qu*»miimsfiliusfamil!.»scmancipa:usex/.n«i/» 

tioucrfiam,&  cx  Tciion  icntcutia  ctiarr.  ci  tc-  xi  i  tabl  fuccedcic  pt<fllt,  licet  non  vt  fuus ,  ta- 

ftaincr.to  lutc  tiuili  luccedat.  t    Q^uaonioia  n  rn  vr  agnatus,  quu  Itarc  latio  mutationis  fa- 

loltmiuj  cnucipationis  Iublatafun:.&  ea  ho-  nul;  ar  non  pofsit  tollcre  luia  agnationis:&  hi  c 

dic  fit  pcr  hmplicem  jdicionctn  nugiftr  atu>:vt  modo,  ctum  qm  mortc  pattisaut  dignitatc  lui 

adco  oon  appaicit ,  quomodoillatnutatiofa-  iuiis  cfncwur,  capite  minui  diccndus  cflet.  Ec 

mtliarcontingetc,&  pct  nudam  illam  dcmanu  onmind,  vtconcludamus,  cmancipatio  hodie 

dimiflloncm  tuta  aguat:onisto!li  &  amittipof.  ftatusmutatio  dici  &  dcfiniti  nonpoteft. 

fint.  Et  vidctui  eanuda  fuulc& mctaiunsci-  THESIS  .XVII. 

uilisfubtilitas& faupuiofitar»,quodpcrcinan.  Lit.  A. 

cipationcm  familu  nu.ta.  i  diccbatur ,  videli-  Trofttr Mbftntiam.]  Mancushiccft  Trcut  qui 

cct  propccr  tnnam  vcuditioium,  dc  quaf  atut  tantuu)  agit  dc  icftitutiODC  abfentibus  danda 

\.mfitt  7  C*nen.i.Ktr*mtnt.  ;j.&  indciMagioi  contra  praifcntcs.  cum  tamen  ctiam  riltituau- 

iiam m  fciuitucem  dcduCtiontm/  y  (^.i.Jtcaf,  curpraeftntescontraabfcatcs,  ptt  quosres  tl- 

minut.  Vtiquc  cum  cmancipatus  vtpocc  ciuis,  lotum  vfucaptaeft,  \.rutfut     tbi  fohan-  Fabr» 

ncceflariofamiliatiurahabcjt,  tci  vcmatcin-  Angtl  lafon.Ztf Gtmtffr »lijlnfittdt tClim.  Et- 

fpedta.aliam  quam  patns  iui  iamiliani  haberc  euitnquodi»  Li.Ctd.dtannaltxttft.Doxi  VaJcDti 

non  porcft.Equidcm  Con»n  a.  tommttit  ij.tn  ageic  curtcrc  prarfcriptio  oegacut,  adimpedi- 

fin  obucrdiui,  quod cmatu:patus pa  ctis tan-  incbtum iurisnon fadti  pettinet  ,  Ttpoft  Dd. 

tu«)  potcftan  Luoducatlir,icJ  geotetn  tetlocat:  notac  lafnn.indtci  i.rurftu.nu.  14.  &  latcL»ip», 

cx  quo  vidcri  pofllt  aliud  dcgtntc.  aliud  dc la-  Gomrj.thJ.num  14  Sedilludcontroucrfum  cft, 

nulultatucndum.illamquidcmrctinctc,  hac  an  hodic rcftitutiohoccafu  pcti  pofsit  ,  poft- 

Tcio  amittcrc  cmancipatuin.ItaTcrbi  cauta.in  quam  iu:c  nouoLi.Ctd.dttutnal  #xr«/r.ordiDa« 

gcntc  Comcliapluicserant  fantiliar,  CofloiU,  rium  rcmcdium  inicttumpcodi  ptzfcnptio- 

5cipionuin,  Lcutulorum, &c,  Vcrum  Cooan.  nemprodicum  cft.  Id  quidcm  csmmunirei  a 

iamilijm  amttti  cxptefscnon  aitiQcc  quicqua,  Dd.affiimatur  lafm.  nttl.  Uc.  num.  2%.  Ludouic. 

quo  ilbdiucrlii^ifi.mctut.idducit  &  livcratn  Gotntj  tbid.num.M  Gloff  frBart.ini  16  $.vlt  tx 

ratioDcm  cnli  k't.iiiiu-..  f.iui:lia  &gcnsfclV  mu-  qmbu:  cauf maiot.Sf  Odd part.t  quafi. \i  artu  4. 

tuoconl^quutur.ucqi  quifiot  fanuliaclt.gco-  quod  lcil.licct  prjrfenspotuerit intc:runjpei* 

:<-m,  &  cx  aducifoqui  togcntccft,  famniam  prffciiptionc.notamccontiaabfcntcindcfcD- 

quoq.  c  habt  rc  vidctur,  &  aliasiequeretut,  cj>  fu  plcueluu  poceritcofcqui ,  nco,  cxillauoia- 

adcmjiiciu.-itos,  gcntilium  vtiqj  tutclz&hz-  tcuuptioac,pxsfuaiidcbc«,c|.domiaustotra 

ablca» 


Digitized  by  Google 


Sl6  DISPUTATIO  XI. 

abfcnrcmreuerfumiusfuumperfcquinoluctit.-  did.l  jp  Jfc:r/Y.accipiaturcie  cafu  ,  quo  prxfeae 

quodicctiusdici  wdctur  ,  CJUafO  f  t  CUin  Go  pctu rclhtui  coDtraabfciucm,  atgum  vcibo- 

mef  d  Uc  aiol.l  i.CoAacannat  txc^t.  aoaolen-  i\xm,frq  itmdftnd  fctue.f  sfori  OMi  qutft  zf. 

tcm  vagabuudum  rcltiingatui.  A»C  tamcu  ip  «;+  Secundum  quodrf  /.  jy.it-cxplicandae- 

co.uranuin  mott»t»quodlClCiflc»riaaCUofacilc  r:t  fi  abfcus  piocuiatort  m  rcliqucrit ,  rcftitui 

da.mon  dcbctci.cun.npUMtl  j-otclt.qood  :c-  volcns  fcilicct  aliu^.  pixfcns  contra  abfcntcm, 

nictliutn  otdioaillMttneglciu:  c<  eaufa  icititu-  non  audietur  licet  alioquin  vcrbum  dcfcndc- 

ttonts  tjux  t.i  larfiOMt  lola ,  cx  COit>plcta  prx-  di  al'qu.indoabuliuc  vlbrpetar,  ctiam  pro  cau . 

f.nptunc,  quamaote  iiiifjccitc  noupoiciat,  fx  iu  luJtciut»  dcduclionc./.i.C.f///;/M  rts  tud. 

oricctc,conm*.u)ccliaiuc,  ipla  rcftiruno  ccl  ncnncca  Sc  abbi- 

(arcdcbct :  cx  cun.ai.tio  lelctiloiia  pr.-dita  ht  j4ntxtetoc.ifttti£nor*ntit. )VcT\(Tima&frtcn' 

ad  icicindcndan-.  v.ucapir.ncm  ,  cc  uitciium-  tiacft,  ncguma  Tri  utl.quum  defeodUQC  dvo 

fcn  i3m  .  rxfcuprtoncm.  poti^uam  j>cr  rcrnc-  do&isfimi  Hifpani  Vafj.iUyfir  eontr.e-T  i.TirtlU 

diuini/rt  /.thiccrUctusobtiiiiii  potclt.  &  ita  ingutl.cs:  ntftricenualu  Cod.dtlm.mat-.rn  nnm. 

achoptima  conicruan,(qui-  t.dc  coutiaco-  f9.&  roiti.fimish  sat.onibus  confirmatur,  1. 

miiDcm  Dd.l«tPOnUoormi»iiV<f.#.ri»r/«>»»i<.u-  cx  compi  rruiitcttibusimis/»/  fin  Cod.de  trt. 

mouct  Ciomcl.  1  vixcftvt  acl:o  tcic  ilon.t  az-  fmp:.lcr.r  tcmp.xb  ,  nulla  itnor.mtiavtl fcitntia 

gli«;cnti  dan  dcbcat ,  qux  ex  n<>u  d:llnnili  nc-  ex;  tclandat.j  Cod  ^tfrtfcript.^o  ann.  vbi  omnis 

e.|!gentixcaula,ci,coutraqucm  rcucifumpix-  dcfcnno  contra.gt*rcnpt:oncm  ,0.  annorum 

icnptio  coinplcta  clt ,  dciicgatur.  DCpatui  Smeli.11 g.ca.v!tr*  hac,vb\  poft  jo.  an- 

AUuditirtlt^atcdtctfnui  j  Hxc  pcrtincnt  ad  nos  pctuorcxcluditur  cap.de  attrti.  difrtfcript. 

cafumrcftuucndi  ablciuis  contia  ptilcntctn.  vbi  quad: agenal  s ptxfctiptto  omncm  a<ftion£ 

lllicquidciol.cuni  a^uur  dc  rcftitucndo  prx-  cxcludit  taf.votnmwti  tjutft.^.  vbtpoft^o  an- 

fcntc  coatta  abicntctn  ,  iutcrablcntixpcc.es  nospiaftaturqnicsi  uoncufla/ vlttm  Ccd  dt 

nundiltinguitur.dcquibus  vidc  Ludouic.Go-  fund  patnmon.lib  i:vbi  poft  ^oannos  poflcflo- 

mcf.  tn  dicl  i-ruijui  num  j  c^jeqtj.lnjon.num.  6.  rcsiubcnturuullam  molcftiamaut  inquictudi. 

O»7.acaiioslntcrpp  tbid.  Mauru.cap  j^i.Sfsrt.  n-m  ioim^dnc.l.  +.Cod  dt  prtfcript.\o.  ann.  vbi 

Odd  fart.i.quijt  t  artic.  t.  Hic autcm ut  rcltiru-  poft^o.annos,  plcnisfima  muoirio  Sc  lccuriras 

tioui  locus  lit,  lultamablcntiam cllc  oportct.-  nibuitur. qux  lcgcs,  vt  alibi  Pd  ioquiamanr, 

quxvcraptoximaSc  adxquata  ratiocft,  quarc  fcruircutnobisdc  vcuro.  ucquercbus,  fcd  vcr- 

tclcgatonoodcturtcititutio  :illa  lutcm  acccf  bis  fctipta:cflcnt,fircftiturioconccdcretur.vc 

foria,quodpotucrir  rdtoquctc  ptocuratoicm,  pioiudc  cauillola.  vt  Pinell.  loquitut  tnanthen: 

quam  nic  ptopooit  Trcutl   Idquc  vil  icdc  ap-  n/fitriesnnalk  Cod.dtbon  maternnum.jp  tcocc 

parct.quodcxmftancccilariaqucoula  abicn-  admittcndanccnominanda  quidemfit  Dd  rc- 

cibus.ctiamfiprocuratofcm  8c  ipli  iclinqucre  (ponfio,quitotmanifcftisiurisrcx:jbus  rcme- 

potucnnt,  ncc  rcliqucriot,  reftuutioconccdi-  dmm  tantum  ordinarium     non  rcftitutionii 

tur.  Scdmagisdubitatur.ao,  fiprocuratorcm  erdudi cauillantur.  Vttquc plcnislimx muni^ 

«eliqucnat,  icftitutioncm  10  lotegrumpctcrc  tioni  Sc  fccuntati  &  incnnculfxquicti ,  ccfla- 

■'■    •ttatcpolVunt.  Citca  quod pugnarc in-  tioniqucomnis molcftix dc  inquietudiDis,  ez 

teifc  videntur/.nS.^.-y/r/iw.AKf  ri/.f«/«/  ^  tcd.  diamctto  conttariumcft  inquicraii  ,  quod  it 

in  qua  vatias  concilia*iones  aftcrt  Accurf  cx  pctitareftuutionein  integrum,  vtrcctisfimd 

quibuscam.qux  intcrlcgatum  ptincipis  »Sc  ci-  notat  Altxaud.confm.infin.wl  z.Mud+uiadru- 

uiratisdillinguit ,  ptowat  Cuiae.  1  <).objeru.  14.  bric.CodfiadutrfvtndargumU.Codtod  ttt  vbi 

Polfu  vidcri  intcrcflc  ,  an  quis  icliqucnr pro-  per  vcrba.nulla controucifia  cxcluditur  bcnc- 

curarorcmgencralcm  anfpccicm  adillaipfam  ricium  rcfttturionis:  cx  quo  illa  picnisfima  Ii- 

caufam.fupcrquapoltca  pctitrcititutiocc.il-  bcratiodiciturqua:rcfUtutioncm  cxcIuditO'/. 

lo  calu  omuimodo  rcftuutioncm  obtinebit,  ejrDd.ml.y  $pertmtti:ur.dc>nin»r.t\\my\x(cz- 

quod procurator  rcm  ab  alio polfcllam  Sc  vlii-  timrcftitutio iixc  non  fit  bcncficium  ^ratix. 

capicQcptamtgnorarcpotuctit:  hocnontclti-  fcd  luris.edictopixtoris  ptopofita,  &al:asc- 

tuctur,  nib  tottcinfuolidium,  fi  procuratorno  tiam  tmploratioofticiinaturamaclionibrapiac 

tttfoluendo,  ncaliasofhciumpubhcumipfi  fic  l.t7.dtobttgat.rjaclton.Kctat.IaffcJt  Dd ad print. 

daraaofum^Cominuanisicccptumvidetur,*»  injtit.dtaiJ.n.t^.t^ft^  kycibQ  aclionis  lim- 

plicicec 
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pliciter  prolato  venitctiamofficium  iudicis,q>  pustcm  fuamnon  vindicav:'c,negIigeotiamlcx 
datui  pro  rcAituriooc  ib  intcgium,ita  ut  fobla-  arguit  ;  Ergo ei  non  fuccui i it  Ncque adeo  ob- 
ta  achonc  omni,  rcmcdium  criamomnc  fubla-  ftar,  quodnibil  imputati  poflc  vidcaturei ,  qui 
tum iotelligatur  ur  docct  poft  muUosTir*qutt.  ignoravit ;  quoniam  eft  nc  gl.gcncia prxfumpra 
deretr*clgtnt.§  \\.Gloffin.+o  tintll  inauthent.  oequetaotumiraundcperlonampctitoris.fed 
ntfttrictnnalitCoddebon.mat.  >;um  u  .  .Sccunda  cciam  bonum publicum,  &  pcrfonam  poflcllo- 
ratiocontrafcntentiam  L'd.eft,quod  caadmif-  n$,  cuipofttantum  cemporisfpattumtecnau- 
fatocomplanc  ju$ufucapiooum  &  pixfctipno-  fcrriiniquumfucrit.conlidcraii  oporret  Pleti- 
num  pcnicut evctterctur ,  cotracaafam  impul-  quctamcn  qui  refttruttoncm  cx  capite  igno- 
fi/am  &  ioduftivam  <  artim,  qux  cft  bonu  pu-  ranrtxconccdunt ,  hocad  1'ctiptioucmiO.  auc 
blic;:m,vt  litiumtandcm  fit unis, nccdominia  ad  ftimmuro  40.  annorum  reltringunt  Deeittt 
pcipcruo  fiut  in  inccrco/  i.deufucap.  cx  quolu-  eonfit.iffer  tetum  Alex.tnd.conjii '  nt.numir  i.vt- 
ititiam  &  xquitatcm  prxfcriptionum  adftruit  lum.x.t^  fluresreUtihVafau.x.  tllufxr.contrevtrf. 
Cov*r*.ine.maU  Jidti  dereg.iur.in  6  p.t.$.t  nvlt.  71.T1rafntli.derttrail.gent .§  fj.'Cltf^.  numer. 
tfrf  i.inprinc  nu.t.  qux  pcrreftirucionfnode-  }%.Vintutn  *u:htnt  nijurictnn*lis.  Codicde  bon. 
bcccludijquodoontamunoncxpicfscinhtbcr  m*tern.Sfort.O.U  tjvaJ.eo  *rt  j.  quamfcncen- 
lujtin.in knlt  Cod.delong.  ttmf  .frejcrift.  vbi non  tiam probat  Pinetl.  dtd  Uc.&de]mc  vciiotcr» 
▼ultattcjjdi  ic.cnnam  vci  ignorantiam ne  alia  ntCo-jarru  ineaf.mal fideidireg  iur  int  f*rt.j. 
dubitationisincxtiicabilisonatut  occafio:nut    f.nnmerj.  Sc  ita  communiter  coocludi  tcftatur 
lafcilicetalia.nifiquxprarcxcuignorantix,  8c   VVeJembee.in  tenfil  s  numer.fx.  piancquodnoa 
icapcrDd.  illamopinionem  iatioduci  poffit:  dccur rcfticucioconcra  «o  annorum  prarfcrip. 
eaqucoptimaratiocftt7/sjf/«r.C«w.f»f4/>  *udt-   oemcommunitcrrecepcum  tradit  SfortOdd  f. 
tts,dtreftitut.in  tnteg.  inf.verb.tutemmeris ,  ve-    9»  artic  6.  cxtcroquin  i!la  communiflima  fcn- 
riusmquit  vidctur ,  concraprxfcriptionemre-  rentia  cft  cx  capitc  ignorantix  icfticutionena 
Ititutioncm  noodati  ,  nc  fiuftra  jura  de  prar-  dari  ut  vidcrceftex  ttaditis^A-4»  eonf.yi.  nu. 
fcriptioncloquentiafiot  ftatuta   Tertia  ratio  f.voIKi.RebafdereJtitut  CUff  1  num.i6.Ttraquetl. 
eft.Qui  rc  fuadcfraudacur ,  qui  poflcflionc  fux   detract.gentil.§  jt  Gloff.  +.numet.  jf .  Wefembec. 
cadic.qui  cxcludimr.qui  icgtcfluro  non  haberi  confsJtum.x*.  Mynftng  decnd nrejfonf.  j  num  17. 
quimifcrcft.nonhabetbcoeficiumrcfttrutio-  lafon-Z*ffr  Gomet.in%.rnrfut%lnj\it.  d  *3ton. 
ais  in  Jnccgrum:  tum  ex  jam  di&is quod  teftitu-  H*il  x  ebfervnt.  19. Beer dtcif  jf.numer.i.  r?  feqq. 
tio.hocpixfcitimcafucompetitjute  acfioois  /.  Satb.de frefcrift  p.4  fart.4.  frincip.queft  x9.nmm. 
i.  txquib  ctuif.maior  tumquiancmo  cxclufui   y.Covarru  incaf  maUfidti  dtregiur  in6 p.j.§  j. 
dtcitur ,  qucm  ptx  tot  in  intcgrum  fc  rcftitutu-  Crav.de  antiq  temf  fart.+vtrfmateri*  numer  $0. 
rum  poliicetut  l  t.deinintegr.  reftttut.  Atquin   Maurit  dtreffitutio.intntegr  caf-  ss  &  yg.  Sfort. 
implcta  prxfcriptione  domini  priorcs  dicnn-  Odd  derejUtut.queJi  8  arttc  9.&qutji  90  artie,*.. 
turpoflcsfione  fua  cadctc,dicuntut  mifcit  di-  Fachin.t  controvtrf  eaf  69. 
cuntutrebusfuisdcfrandarijCxdudi.noobatK-      CartcrumfacitproTreut.  quod.vtfup  pro- 
re  tegieflum  in frtncif  Inftitutien  dtvfucaf. I.  un.  bactim,  tempus  rcftitutionis petendz noo a  die 
in frincif  Ctdic. deufucaf.tr antf.  Ergo rcftttutio  fcicnrtx  computandum  cft  ,  tum  quod  ita  10- 
non  datut  Nequc  vcrd  luftinian  dd  loc  hacio  tum  ptxfcriptionis iu$in  zteinura  tollctetur» 
re  jurivetcu  detogavit,  fcd  tantum  tcmpora  catnncmonifi  fupinusfc  ftultusfciens  1*  fuam 
ptxlctjptionum  ptotogavit  >  tchclo  lpfis  vctc-  pcncsalium  eflc  patiatui ,  &  in  dubioignoran- 
ri$|uriselFcr!ru.4.  Optimumargum  prxbetif  tia  prxfumatut ,nt  notant  Dd  argnm. I.  veriut  d* 
princif.  Inftitut  dtnfucaf.  Qu*  tcnjpota  fuffi-  probatitn  tvm  <pct textumoonobfcutumm/  nlt. 
cicntiafuntadinquitendumresfuasjtjsdicui-  C  dt  temf.inintegr.  refti.  exqua  minoiibusqui- 
iisnon  potcftieltitutiodarLprxtextu  ignotao-  dcmquaducnnium  iilud  CUCfit  ab  exaclo  xf. 
tix,quodaliasiIlatcmpoianoofufficeicnr  Ai-  anno,  maiotibusautcmcx diefublati impedi- 
quin ternpoia  ptxfct iptionum fufficcrc debcnc  mcnri.abfcntix.capti vicatis.vinculorum ,  Scc. 
dominisadinquirendas  rc&fuas  de  princip.  In-    Etbacftcno$fciIicettempu$il!udutilc&  fuit  8c 
fttt. Etgo,  &c.Vnde  coofeclariodcducituihoc  cft,  quatcnusoonadielxiionis.fcdadiefubla- 
aigumentum.Cujusnegtigentiam  lcx  atguit,ci  ti  impcdimenti  computatur  -cxterum iblam  & 
aoa  fuccurrit.Atqui cius qui iotra  tantun  tcm-  fimpiiccm  igBOraociam  iotar  ciuimodi  impe  • 

•  Ec  dmeB. 
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dimenracomputari,  ufquam  necfcriptum  ntc    icai^nm^quadncnDiu  refciiTorix  aAiont  defi- 
pictum  cft:&  ftuftra  idducttui  a  Dd  l.tfi  ft  f "    nttum  fcrtbit.An  atitcm  imtaquadricnntL  om» 
proftcr  deinnere  &>»3u.priv.y\h\  Sc  juftiflimuni    mnofinienda  fit.fupracxpljcatumeft.OmnioO 
impcdimcmumeli  &  minttnc  dc  rtftitut  onc    autcmincoofidcratc  act.onem  rclcifloiia  per- 
eoutratantucmporisfpatiumtiavftatur,  mic-    pctuam appcllat  :  quidenim  fi  prxfcriptioue 
QvPineU  t»»uthenttc  trtctnnnlit  Codtc  dtbon.m»-    cxclufa  fit  atfio  temporahs  t  qualesquid.  m  e- 
/frnnMiwfr.^.iraquefiquidemconttapixfaip-    tiam  funt  aftioocs ,  qux  cx  dominio  comnc- 
tioncrr.  40  annorum  coneedi  dcbct  reftttutio.     tunt.  &  vlttcapionc  tolluntur.  Quin  ctiamfi  a- 
•mui^opiobai.dafcntenciaclt.inqiummultis    ftioncm  prop onas  pcipetuam  ,  attamcn  ,  ciim 
difpuratistaodcm  condudcudo  dciccndu  Co-    rc  ftltutto  non  plus  rcponcrc  dcbcat .  quamab- 
v»rru.p»rt  3      qued  quadi ii  nniumcx  capitc    Itclir  abfcntia  vriquc  trmpotalis .  vcl  bac  de 
ignorantixmaionbnscotcflumcomputari  de-    caufa nonconucnit  rcfcillbiiam  actioncm  fub 
beatadiefinitxptxfcriptionis.  itautcx  cocna    primaperperuitansqualitar.econcedi.-Tt  pio- 
ignorannbuscurrati&rcclilfiraerir^Kf//'  dt   babiltus  dici  poflrr.aetioucm  rcfctflbriam  tao- 
rttrafr.gtnt        Glojf.*  num  *+.inf  vix  .inquit,    totempore  durarc  ,  quanto  aliasnon  inteiue- 
iftafcnteotiadc  quadricnnio  oon  cutrenreig-    nrcccabfcntia  duratura  fuiflct.Sed  Sc  hac  com- 
notaoti  apudoosreciperetur ,  quoniam  ita  nc-    mcntitiaopinio  cft.ficut  Sc  illa  Dd  difttnctio» 
mo  vnquamretum  fuarnm  fccurus  ellt  poflcr   rclaraa  Gomcf  in%.rurfus,lnft  dtnSton.numtr  z. 
velopttmxfidci  poflcflor.  quoniamhocmodo   tx  Br  &  Dd.tnl rjfhonor.is.dtObl.  &AeJ.iDi- 
ctiapoft  millcannosrcftttuctopccerctur.  Quo   ctioplaneextinctafit,ao  adhuctpfoiure  fupcr- 
pcrtinet.quod  ficiit  rainortbus  currit  tcmpus  a   ficillocafu  refcifloriam  acttonem  datiuam  cfle, 
if.  anno,  autadfummumprxfcriptionecom-    &  non  nifi  prius  iritituto  rcfcmdcnri  iudicio 
plcto.quodprobar  Sf.Odi.tt-io  art.  /•  ita  F.ccle-    compctcrc.hoc  autcmcafunativam,&  quc.fta- 
fixaccmpotcpetfcctx  Ixfionis  quadrtennium   tim  fubqualitatc  illa  actionis  refciffonx  com- 
currir,  quara  communiflitnam  fcntcattam  vix   petac.  Vetirasauremhxccft,  quam fupia  pio- 
vao  &  altero  dtiT.  refert  Sc  fequitur  d.  tjutfi.io.    pc fuimus,  quod  actio  rcfciflbria  non  priftioa  a- 
»rt.\.tjj>fl-tn c*p andittt.it rtfiit.  tn ivttjr.  vtrbit,    ct  io  fit.fcd noua,  Sc  qux  tt&i 2  prxrorc  r.  c  re- 
mrt  minortt.  uctfispropofirafiraprxrorc.eaqueranrum  an- 

LtT.  CD  Sc  E.  naltsfhodiequadriennalis  Jquoniam  contraius 

Qijod/i'  Timfii  a<tTieutl.  ptopter nouain-  communc  conccditur.-quod  quidcra pctfpieuis 
ftruracntacit  caufaignorantix  contra  rcm  iu-  rexttbusiurts  probatur  tnf  rurjus  ,  Infiitut  dt». 
dicatam  maioti  tcftitutioncmdart,  hicnocxe-  cfton  l  inhonor.it  11  jf.infin  prineip.de  obhgMtio.ry» 
quimur  ,  quoniam  tpfc  Treud.*rf  difputat.  1  j.  Mcli<n.l.»b  boflib t%  C  dehit  qui ptfiltmin.l.vltim. 
pMrtis  i.(c  rcmirtic  Prornerourfaltemcontraria  c-tx»»ib.t»»fm»tor.l.  j.Cdtrtfittut.mtltt.  facic 
nobisplaccrefententiam,  proqua  criam fupra  fuprahac  difputat.  th.  1.  Itt.  B-  cititaid.ftdtfi» 
dtfp  -t.thtf.6  Itt  C .  aliquafuntdifputata.  Literis  Jnfi.d.  »3tm.infin.  tn  quopropofirafotmulaa- 
auremhicnotatis  boc  propontt  Treutl  quod  ctiomsrefciflortx  actioni  prtfttnx  per  vfuca- 
remoto per  iudicium  rcfcindcns prxfcrtprienis  pioncm  cxclufx  nullo  modocompcrcrc  porcft. 
obftaculo,  vrilem  aritionem  Sc  rrfciflbriam  lxll  Erronca igitur  plaue  cftifta.qnam  Tr.cum  Do- 
rccipianr ,  qux ipfispcrperuA  compctat.  Qui-  ncl  .dcfcndit.opinio,  liceteam  ptobaic  vidca- 
bus  vcrbis  dnpljcitas  iudici)fuprMtffef  t.  tcfuta-  twtVVtjenb  tn  pxrat  tx»utbc»»f.m»tor  nu.$  vbi 
ta,  vitioicadftiuitur.-  &  hocquoquc ,  quoda-  etiama^ioncm  refoflbriamcamc  AV.qoaiefti- 
cliorcfciflo. ia non fir noua.fed illaipfa.qaxan-  tutto a pta torc pctttur,omnin6 abfordc cxift  - 
tcptiicupt.on:  nt impletam conrpetebat.Jtcm    maie vidctur. 

quodrcfcifloriaacrio  Doftartma  dic  tcucrfio-  §tn*t>n»»dtmt»mf»blic  }Hocquidcmaper- 
nis,&  itafublatiimpcdimeoticompctati&am-  tiffimuracft.necquicquamaDoncIl.hiccODtia 
plius  quod  quadrieonium  l  vlttm.  Ctd.  dt  ttmp»  Dd.pioponi  vidt  o ,  St  fufpectum  eft  .  qcod  nc- 
tntnttg.  rtfutut.  rcmrdioicfctndcoti  noo  rcfctf-  minc  ciratopletofquc  diflcntuc  aic  Planc  fipu* 
forix  acrioni  prxrinuum  fit .  Qux  omnia  falfa  bltcana tn gcn.  rc  pro  vindicatione  pratoriafu- 
fuor ,St  fuprarcprobat iSc  confutata.vt  ca qua-  matur , refciilona  taoquam  (pccicsfubcamrc- 
fiperiudiccmhicpro'ofu:flcfatisfit  ,  Sc  adcb  fctripoflcc. 
pcifiracbicdiflcatica  C»i»t.iS.objtru»tt  L#.  qui 
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THESIS  'XVIII.  dieiumfufcipcrcfitparatus. 

Lit.  A.  Stt»mtnmluM3$r-)Apy^ictczdl.f.^.vU.h.t. 
QutdinvinditMtionibutjemper.]  Pauliobfca-  iusqujderndigendieiTeactori,  vrramen vhlc 
riiis loquitut ,  fed  boc  puto,  dicete  vult  .quod  iudiciumrei  vindicationis ,  io  rcom illudfufcU 
huiccdicloiti  aclionibusinrem  ex  parte  aclo  pcre  pararum.didarecogatur :  vtpromde  doq 
ris&rei:in  pcrfonalibus.quiaaliusdcbitotiu-  rcctcfimpliciterhocaffiimetur  a  Tt.fintUt  *- 
vitocrcditotifubftituioequit.expaiteafloiis  elor.frc.  fiquidemhac  via  vtilisrei  vindicatio- 
tanrufitloccs  Etvideoquideabjlrrt^/ifl/.  tte  msaliqaandocogirur  vti-  .  , 

/yrfXl,yJ^/i*»/fffl,fc//r.cdiclumiftudetiamad  QutnttftMgnt/]  Vidcriposfir  Tr.confundcre 
aftouin  ^otngi,fcdw.V  \  farisproban  oon  vi-  diuerfoscafusrci  alicnatz  &  aclioois  ccfla  •,  ? 
dto, Sitnt  vlt  D  WquzeciamadducuuraCu-  aliasioquemrestranslata  eft .  &qoi  pbsfidec, 
iacie.-^rv^  j.tqui  ramen  i.tbftrvMt.  11.  edi-  vciquc  non  agac-  Sedfciliccc  Trcutl.adcafum 
cttum  iftud  ad  tcumnonobfcurereftriogit,}  ca-  fpecialcm  amUt.  A.  propofitumrefpcxiflc  vi- 
fasfpccia!is&  fingulariscftiudicijmixti.vbiv-  dctur.quicxtati«/v/fii»,D^/.vbiquistcmab 
tciquc  a£toiis&  ici  vicemluftinct.  eocmit.quiiudiciocomm.divicf.  c5uenicndut 

Lit.  B.  \     erat.cui  quidem  fl  actio  detur.cum  etiafocius  i 

NMm&fiptrindttrneMtur,]  Dubium  movet.  ncceflatio  propoflcflbrcagoofccre  ,  &  cumeo 
quodi»/.*  ^  uit  fc.r.tiadicur,  fi  dolofus alicna-  litigirecogerctur,  Jc  itaacrionem  cx  cdiclo  ^ 
tor  patatus  fit  vtilc  judictcm  pati ,  perinde  acfi  prxtotisamirteret  Tentati  tamen  posfit ,  pett- 
posfidetct,  dcocs;andam  in  ipfum  aftionem  cx  toremfortcpoflcsfioncmrcialicoacx  na£um, 
ediflo:  cx  quocolhgi  poflc  vidcacur ,  inwtum  exceptionccx  hocedictodcfcndidcbcre  • 
cumiucficiBilludvtilofufcipcrc  non  cogi  Facit  Lit.  C. 

ctiam  vnlgatum  illud.quod  tcmedium  ordina-      Prtftns  mlienMtione  non  tnutMtttr.  ]  Rationcm 
riumfaciat  ceflarc  cxtraordinariu.  Etdubitati  fubijcic  Tr.quia  quandorcsliripofa  fafta  eft.a- 
posfit ,  anquiantc  ludiciu  coeptu  ctiamiofrau  -  lienationullius  fit  momenti.  Qux  ratio  nuila 
dcm  alteriusrem  ahenauit.aftionc  io  rem  con  -  cft.qufr  licet  alicuatio  valcrcr.nihilominusta- 
ueniri  posfu:  quod  c.in  hacex  patterci  requi-  mcn  ludicium  non  mutarctnr.  fiquidem  haud 
ratur  poftesfio^Tlvc  licct  dolo.iure  tamcn  pof   dubic  illc  condemnatur,qui  poft litem  cotefta-  ^ 
feflciris  vfus,  iem  tiaftulcrit  inalium.quamfcn-  tam  poflcsfionem  doloamifit-  Cxterum  illud, 
tcotiam  ex  Panormitano  proponit  &  piobatja-  quod  de  nullitate  alienationis  proponitur,  noa 
fooinS.t  InfiUu.de Mtl  n  78.  tMmqutfauitur  Zm-  mak  ptobaturex  /.1  e^fetjq.C.dehtigiof  Sedde 
ji»m£/d.».a».ptoquaettamadduci  potcft/  iz.de  iuro  vctcriDigeftoru  rcsooocarerdubio.prop- 
Jt  rEaque  przrori,  vthoccdiciura  propoocre.  tci  /.18. &  io.de reivind.  tc  quod  alienatione  fa- 
caufafuifle  vidccur.  Er  icem  fanein  eam  lafon.  &  1  tudanim  vtiliter  peragirur  coatra  al'enan- 
fententia,nitl  reuocarc  tcxtusi»  1*7.  f-S.  dt  r.i  tcm:tu  deniquc  xrg  /tt.ttt.D  de  httgiof.quo  pto ~ 
i//W.(inquotamc  fufpccta  vidciiposfit  munus  pouiccr  cxccptiolitigiofi  ,  qux  fc  contia  cum. 
Tnbon  vel  ptoptct ft) luro,  vclproptcr  vmosa  locum  habct.qui  iudiciocccptorcmaccepit,  £ 
iilaciooem  apeticione hxicdicatis.in  qua  vcpo    fortc  amifla^poHesfionc  experiatur.quod  lpfum    „  _ 
tc  mdicio  vniucrfali  non  tamdciebus  fingulis,  argum.cft.alicnatioiicm  ipfoiurc  fubfiftcrc:vt 
quam  deiurepofl'cflbrisdifputatar)&  mli.^.fi.   promde  non  fitistntdligam.quid  fibi  velit  Tr. 
dttignoiundo ,  vbi  qui  lciens  juoxit  conuen'tut  dnmaitalienat.oneciicnullamfaltcm  opc  cx- 
adcxhibcodumeocolote,  taquam  fi  dolomalo  ccpnonis.  VciqueiutenououaouIIa  vidctuta-  - 
posfideredefiiflet.quorumtextuu  mitoralaf   licnacio  ,  ut  fcntcnria  cum  contra  tertium ,  ia 
&  Zaf. Dutlamficii.mcntionem  Neque obftabit   qucm  icsahcnaca cft  .cxccnrioni  mandati  pof- 
/.  fz.  deretvinJic  quoddiucifafit  caufa  hxrcdu,   fit   F-t  illud  tamcn  nihiiomious  vcrum  putd, 
inquoshzcquafi  dolopocna tranfire  oo  dcbet,   quodedictum  hoc  prztons  ad  ahcnationcm, 
&  doluspro  poflesfione  cft  fictionc iuns:quoad   qux  ccxpto  ludiciofadta  eft  ,  non  pcrtincat :  cx ' 
iJlum  ipfumqui  dolum  commiflt  Quod «///;.    hacnoobfcuratatioDc.quod  hoc  cafu  mdiciu 
i  ult.ht  attioct,dicendnmeft,quodadioqui-    contia  dolofumalicnatorcmpciagitut .  atquin 
demexcdictocvitan  potcft,  cxcipiendo  vti-   qunudicium  vtilcpaii  vult.etiamab initio.a- 
16  rei  vindieationem.fed noo  vicc  vcifacuitaii    clioncm  prztoriamex iiocedictoevitat. /.  3  |, 
potctit aclio  vtilu ,  etiamfi  quis prztorium  iu-  va.hoctu. 
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demu  criminalia  funt,  quia  i  a  h  is  vet c  de  crimi- 
nc  tractacur,&  pocna  dcli cto  adxquata:quod  a- 
Iias,  vbiaclor  pio  fuo  commodoexperitur,  non 
tam  dc  caftigationc  dclicli ,  quam  dc  co  quod 
pattisintcrcft,agividccur.Porrddiftio<3iohcc 
iud<ciotu cciain aboi dioc  8c  modo  ptocexlfdi, 
dc  quo  aliqua  Bnffan  t  JcUffsntiq;.  t.  8c  amplias 
indcq  uoqtie  dcfumi  pollc  vtdcacur:quod  in  ci- 
utlibusad  tcftitucionc rci  vcl  damnidaci  >  &  id 
qtiod  ooftraioterrftin  criminalibus  autem  ad 
pccoaagitui  8c  vindicla.  Cui  camcn  obiicicur, 
quod&  actioncscivilcsmultxfuntadduplum, 
triplum.qua  ituplum.&nominatim  aclioioiu- 
riarum  etiam  ciuilisn6  vnolocodicitur  eiTe  ad 
viodietam  Nili refpondeast  actionem hanedi- 


folliciti  poflent  faocommitti  vciba, 
rtieontroutrft:  quia  apud  judiccm,    ct  ad  viBdidam  refpei>iHC&  quatenus  compa- 
qua  taIcm,non  difceptatur ,  nifi  de    «tur  cum  alijsadlionibus,  quibus id  quod  verc" 

*  r   r  «e-    iii-  tu oobis  abcft ,  pcrfequimur ,  cxtcroquio  io  emi 

dicitut  venircxftimatioiniurixj.far»  i.lnfiit. 
dtinturi  Darr.ni  xftitnauonem  effcvel  ▼eratn 


re  controucrfa;  fortaffis  &  illa  .  ifttr  litii*nttn 
quia  Donoifiintcriouicemfibi  cootradiceotes 
apud  iudicem difceptaci  folct-  Quod aute  hunc 
titulum  contra  Cuiacium  ait  efle  gcoeralem.  cx 
eo  dubium  fit ,  quod  difceptatio  ifta ,  per  quam 
ipfciudiciumdcfinit.  inftqq.hte p.x  tituiufyt- 
cicsfubieetasno  habct ,  finc  quibus  nullum  ge- 
»us  confiftct c  poteft  t  v.  loh-  D*uth.  mtr  dt  tt- 
finm.txplicUgumin  rubr.num.i  fti.imiht)  471. 
ncquemovet.quod  qut  incipit.omntm 

Rtip.l.m  fttundoj.  fttund*p»rt  Digtft.  hb.  7.  dt 
tudtc  dicuntut ;  quia ad inftar edtctorum prxto- 
m,parsillafccuudaaprimociculonomeofor- 

•itut- 

Lit.  D. 


▼cl  a  lege  expresfim  defioicam  1  nam  &  in  booj 

acTi« 


fideiacTi,onibusfiinIu6 iuratu  fit,  fxpe*  multd 
plus  vera  quancitaxe  &  xftimatione  rei  prxfta- 
tut  .-&  in  illisaclionibus, duplum  v<  Ittiplam, 
ad  preportioocmciusquod  oobis  abeft,  xfti- 
matur. 

THBSIS  IL 
Lit.  A. 

ludieii  initium  litit eontejlAtio.  ]  fnrer  diff  alle> 
gat  Vigelium.cui lirisc6teft  fit  cooftitutio fta- 
tus  caufx.Atquiu  huic  affcrtiom  r.on  rft  cotra- 
ria  illa ,  quod  litis  conceftacio  fit  ioitiu  iudicij. 
Tr.  vcrodiiTeot  opioioncs.  ancitatioaolitis 
Propooitot  hic  vulgata divifio  iudicij  ciuile    cootcftat  10 fit  initium iudicij ,  1  at ione  cfTcfl us 
&  cviminalc ,  &  hxc diftiogucodi  tatio  ,  quod    conciliaeihiDcpoffeait.quodin  rcalibusrcsfiac  - 
in  illo  ad  commoduro priuatum, io boc ad pcc-    litigrofaper  citacionem  ,  in  pet fooalibusper  li- 
Bamcorporalcm,feupecuoiariamfifcoapplica-    ti<  cootcftationcm.Quarconciliatio ,  fiquidero 
damaEatur.Vbimiouscommodefehabct.tum   adquxktoncm  propofitam aliquid  coferre  dc- 
q«od  non  vidctur  direCTaoppoficio  incer  com-    bcr,  fcquerut  hanc  cffc  diffcrcntiamrcalium  & 
inod«im  privacum  &  pccnam  corporalcm  .  tura    pcifonalia aeTionu  ,  quod  inillisper  citanone, 
prxcipuc\quod  duoillamcmbva ,  qux  ad  alre-    in  his  per  licis  contcftationero  iudtciu  inciper» 
ramfpecicrnrefcruntuf.nihil  admodum  inter    dicatur.  Quod  vtiq;  pJan*  oouom  &  fufpeclura 
fecommunehaberevideocut.Etparumintcfef-   eft:Neque  fi  mrcalibuscitariofpecialem  habcc 
fe  vidctur  rei. an  pecuniam fifco  ,  an acToti  per-    effcclum,  vr  res  fiat  licigiola  ,  piopccrca  c ciam 
fol vac  vc  ade*6  iode , quod  lcx  pecunift  vel huic    prorinusiudiciu  effc  dicendu  cft  d5  &  in  pcrfb- 
velilli  vulcexfolvi.oon  vidcaocurfpecicsiudi-    nalibusetiam  lite  nondum  conccftacacx  fola 
cii  vatiari  Planecaufxactionumcx  conucntio-    ptxtotisaditione.rftcdtus  litispfdcntix ,  prx- 
Bibusdiftinc;UcnJxhicfunt  a  caufis  actionum    ocntionis&  prorogationis,  &c  mducontur.  I- 
cxdclicTis.  trio'3  iil.r  quidcm  fimplicitcr  funt    dioqoe  fimplicitci  d'ccnduni  cft.qood  cirario 
ciuilcs,  inbisautcmfubdiftfncTioncopuscft,    ncc|  arsfit  ncc  initium  iudicij  quia  nuila  .id- 
quodex  alijspccnaacTo;i,»  xah|s  quodammo-    buccoi»tioucifiacft.&  ad cum  tantum  fincm  fic 
doRcipubl.applicctui:  cx quibushxciudicia   citatio, vtpaiscomBareac,  quaficouirad.cat, 

tum 
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tnmdemum difceptatioeaafar.in qaaiadicij cf-  cioocm cam diftamruitTc.qua tcftes  eompella- 
featiacft.nafcitur :  coqucpra:fcnrcaliasparte  bamur,vt  conftarer ,  iudiciurn  c(Tcc6(ticutumj 
callacitacioneopus,  Plane*  fi  difceptationefc-  dcindc  conrrovcthr  ipfam  cohrcftationun, 
quat»,  paul6  laxiu j  tBiuerfam  tllam  tra<ftario-  ex  narrationc  actor is  &  cotradi&ione  rci  con  - 
«emfub  iudicijnomiuecomprehendas.non  a-  ftantem,  dicFam  litis  cooteftationcm )dcfucca 
deoabfucdccitatioprincipiumiudicijappella-  fortaiTtsillacontcftandi  formula,,  confcqucos 
ri  potcft  htccmalcObrecht.dtlttcont.ct.num  8.  vfurpatumproantcccdenti,pertextumn6obf- 
citatioNeminftitucadxaAioois.Iitiscontcfta-  curum  l.un  C.  deltt.centejl.  vbi  litisconrcftaca 
tionem  Iitiscxordiamappellat.  Etiftofcofu  e-  dicitur.vbi judcxpcrnarrationem  negotij  cau- 
tia Tr.  acciperc  vidctur  juJiciu  invtrf.  deiure,  fam  audirc  cseperit :  quac  dcfcriptio  vcpoce  cx 
tjfc.  vbiinitiutudicijcriminalisdiktctTerla-   conftitutiooc  Sevcn  &  Antomni:  ciim  enara 
more.id  tamc.hocloco, quo in  gcncrcdc iudi-  adius  vctusrcfcrri  polTit.5:  rarc  cn  dcfcripcioni 
Cijs  rraclatur ,  minuscomodt?  proponi  vidctor.  ifti  cx  Fcftonon  con veniat,  non  rcfte  fimplici- 
ln  rtalibusrtmfitrilitigufam  ]  Duplcx  eftqux-  tCihuicquafi  oppooitur.cumprarfcitimipfc  Ut. 
ftio,  altcradceff  Ctu ,  dc  quoaliquid  d\&udif-  Cper  iut  Dtgtfl-  cx  quoad  dcfcriprionem  Fcfti 
put  prae  th.vlt  altcta.de  caufacfficicnrc,  quan-   probandam(kdmalc;cexcusadducic,  insillud 
do& pcrqaidresfiatlitigiofs  :  quod  cum  Ud.   vctusintelligac  Nimitum  litis  conteft.tiooe 
e xpeditTr.  perdiftinctionem interaclioncs in   iudicium fuicipi  dicebaturiquod  initiofolcnnt 
'  tem  Stpcrfonam  ,  qnxdirFcrentiacxtirifTe  vi-   illateftatione,  poftcaipfiuscaufar  apud  ludice" 
deturex  N.m.f.t-  cumiureveteri.utCouarr.   expotitionefactum  vidctur.  Cxterum  fublata 
citatusfcribit ,  indiftin  Ci  c  poftlitem  contcfta-   dationepedaneorum  iudicium ,  poftqaam  ipfi 
tam  demumreslirigiofafieridiccrerur  Er  vc-   magiltraruscogoofcete  ccpcrunr,  hoc  quoqua 
rononvidetur  litigiofaresdicipofie.  nifi  quz    fimul confequutum  vidctur,  vt  fimplcx narra- 
in  iudiciumdcdurxa,  ck  fuper quaiudicium cft  tionon  fufficcrcr,  aurcaufraudino ,  ftdvtfc.  v 
acceptum,  quodfit pctlicisconctft. l.vn  C.dt  iudicium acceptumdici potfet,  rrotuacontra- 
Itt.ccnt.fichl i-in pr.  dtlttigiof.  Attamentatio    dicliorequiretur.-eoouc  referotcxtumadhoc 
differenrix  exrinoneiuris  inter  aclionesin  rc   exprefium/»/  1 4.J  C  h  th.Sc  quod  ibipioponi» 
'  ic  perfonam  duplcxdariporcft  :  tumquodillar  tur,nondeeo  quodfrequcntiusobtinet.vtma- 
iuredomioijintendantur,  hxcxcont;acFu,&   lecumlocum  uccipii  Sichardmlnn.C  dtltt  con- 
tbi  v.c.ex  ftipulatu  vel  teftarflentoagitur ,  reus  ttfi.  in  pr-  fedquodpeipctuofic  necellaiiolitis 
ttnecootroverfiadomfniscit.-rumquod  in  his   contcftationiineft,  explicandum autumo,  ita 
flemoprzciScadcradcDdamcondemnaripolfe  vrnullalitisconieftatiocittaconrradictionem 
▼idetur:quoforcatfisrefpexetunt,  quiiu  hisa-   parriumctTepoiTir:  qur  ctiam  commonis  cft 
Aioflibusrflirigiofamnerincgauerunr,  quo--  Dd  (cQXcni\i,Snltt>BM tjr*lmuminlvn.in  pr. 
rum  multascirat  Covar.aTr.  alleg.  Plane ut/.a,   C.dt  ht.eomefi.  liccti|dcfnquentiuspoftGlolT. 
CV*/f/jg.tcxtuseftgeneralis,per  quem  &  actio-   ibid  aliquandoper  confcffioncmlitiscontefta- 
acm  in  tudiciumdcducTam ,  Sc  rcmperitam  li-   tioncm  tnduci  ttadant  Bald.indt.  vn  Cyn  tlid, 
tig  ofamficriprobatur  :  ocqucquod  aur  reus   num.*  Bart  rjfCafirenftbtd.tnfin.  quodnooid^ 
dominuseft,  autprxcise  adrcm  iradcndam  n6   mittcndumccofco ,  nificonfcfltoilla  implici- 
condcmnatur,  indcrcmnon  cffici  litigiofam   tamhabcat  velprxfumpnvefcquuturam.cVrc- 
fatis  firmirerprobari  poteft  :  &  illud  caraco  &   fcrvaramcontiadictionem  cxr<*r«  quin  fatcn- 
altioriscSf  altciiuseft mdagacionis.  ti,dc  lolvcndo  prarceprumfieri.  &  adidrctmi- 

lurtvtttriauanda proprif.]  Expediru  non  cft,  nusftatui  debcr :  quodmagis vidcmr  prcbar» 
in  quoiurcaoriquopoficafueritlitis  conicfta-  Saltcttind.lun.num  -  .poftatiotrtlatttaBatd  ibid. 
tio.Non  videturabsre  cfic.quodcx  Fcftopto-  Obrtct.dtlit  cont  c  t  nu.tt  fact  /.7  3  dtprocu- 
ponitur,  vtlitem  contcftari  fit.  quafi  tcttan  li-  rator.fr!  \i  ittdtcat  folvt.  ErftuftraiSichard  8c 
tem.&ccrcumpcrfpicuumquefaccrc  quodin-  alfjsobijcitui  /  i.inpr  C  driuram  raiumn  quia 
teripfoslis  fit:  quomodo Ciceroni proFlacco  intciligcnda vftrttponfiofecundnro  (ubiecram  ( 
▼irtus  conreftata,  perfpcctam  cogniramquc  matertam,^ur'cm  fc.ltriscontcftar  oexfgir.  8c 
virrutem  figmficat  Sed  vidctur  poftea,(quod  quam ibi  .n:c!Iigi a.gumcuto cft ,  qnrd nuf,  .5 
etii  obfcruauit  Obr.d*lit  com.c.x  nu  it.t$>  9  ty>  &  a  p^i.ibus  &  piocararonbus  ,  jmrn.'  tttim 
tt.tnpr.frn  tt.  »bi  nocat,  initioJitiscontcfta-  calumniaclufttu  vult  mtcrfoni.  uqui» 

.    Ee  t  tui, 
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tur.cumintentio aftcnU fcmpcr  affirmativa fit,  tioni  rei contradicere .  &  priorrei cnntradiclio 

lit-s  contcftationcm  ,  qux  in  contradictionc  in  puramnegarioncm  rcfolvi ,  &  hactcnus  de- 

confiftit.non  nifi  ia  ncgationeex  parte rcicofi-  fcndi  porte vidct urquod  pcr  exccptionis  obic- 

fhrepoflc.-cutusfoimulamproponuot  Vd.ind.  c"tioacm  litisconteftatio  introducatut :  quam 

lun  cMlit  .contejlett.ntgi.nnrrtumty  dtcopttitnj**-  communem  Glofl.A:  lcgiftarum  fcntcotiamcf- 

rtnondtbtrt;  ita  tamcn  ut  altcrutrum  ad  indu-  fc.auparct  ex  ijt.quxtni  l  un  C.delit.  tonttjlat. 

ceudamlitis  contcftationcm  fufficere  cxifti-  tuduat  Suhnrd  num  n.Saltcet.num.  i.frhB*ld. 

mcnt  Dd  tbi.Cjn.nuni  7  Btrt.fr  Caf.nnf  num.  &B*rt  tbid.num  tt. C«/?rM/niiOT.#.apud quos a- 

4.$*lir.ntim*i  Sichnrd.numl  His  confequcnter  Iijc  quoquc  cxrant  rcfponfioncs*J^  cup.t.delit. 

ftatucmus.litiscontcflationcn.apartcreinon  conttjt.m6.  Ethoceftquodiit  Obrttht.de  Itt. 

fitHiaffirmativc.com  Vigcho  quem  nonlatiscx  ctntc  cnum.it  frc  jj.  fola  refponfione.  fi  adlor 

ficic  bona  videturrepiehendcrc  Giddtus  in/.itf.  ad  ultcnoranon  procedjt.noo  inducilitiscou- 

a V.S  num  t  vbi  putat.litiscoDtcftatioucm  non  tcftationem:  &  ,  nondumcflcliuscontcftati»- 

eflc  cont£ov^rfixc6ftitutioncm,fcdlittsa£tio  ncm ,  fi  rcus  oppofita  exccptionc  diftinguat, 

cifquc  in  judicium  deJucenda;  tcftationem  : )  fcd  ubi  ador  poiro  contradicit.^o/i  N/c  Vtgtl.t» 

quouiamutpauid  ame  dictum  harc  ddctiptio  d  libelledcltt.crnttji  e  i.cxpc  cT*bitur,inqmt,ad- 

competitiun  antiquiflimo,  (fccundum  quod  vcrfusrei exccptionem  fivcdifttnctior.cm  ,  a- 

non  quandam.fed  omncmlitiscontcftationcm  ctomrcfponfio  &  replicatio.Ncque  u  ovct.q? 

vrrinquc  amtmativam efle ncmo fanus.tantum  pro  Guid-dc  Sufaria apud  Dd  auror^ s affcitur, 

abcftut  Vigcliusncgavcrit)nonjuri  novo,  mt-  i.quodquicxcipiat ,  noo  -cfpondeat  libcllo.x. 

nime' verdnoviflimo&  ooftris  moribu*  rcccp-  quodexceptioante  propoiita  rcfervati  dicarut 

co,  fccundumquosVig'  J.lttisconrcftatiouem  poftlit:scootcftationem.  Quia refpondcn  po- 

definijfle  intclligcndus  eft,  quod  perfpicuum  tcft,  adprius.fufricerequodpcrexccptionem 

cftcx  ipfiu$libcllo</#  lit,crntej}.cMp.t.exd.i.i4.§.  ncgaturpctitaficn  dcbcre:adfecundum  :quod 

l.C.hjit.vbi  rcquiritorcontiadttyo.quarnul-  vcldivcrfa ratio fit  luris  vetctis  &  novi ,  vci 

lacft  in  ctteftationc.quarcuscV  aclor  fuper  li-  quod  dc  tefcrvationc  dicitur .  potiusad  exccp- 

tcaliquaad  iudtccrr.  fc  ire  contcftantur.  tllud  tiontsprobatioocmpci  tioere  ,Pori  6  Ut  .b  Cmr- 

quoquc  ibid.maleGocdd  quod  objcdtioic  cx-  tiun  conteH  30  plancdivcrfustarumcxpcrTona 

ccptionisconfcsfioni  fubiecla,  lit  conrcftatio-  aclorislitiscontcftationcm  arfttmat:quod  cum 

ncm  affirmatt  vc*  fieii  cxiliimat:fiqtndcm,quod  conteftatio  vim  habcat  denuntiandi ,  quado  a- 

omncsnotant  iaditf  /"»  ciulmodi  cxccptioois  cloi  iudicialitcrlite"  propooit&  dcnuntiat,lit6 

obicdio  ,  veram  ia  fccootinetdcbiti  4c  intea-  contcftari  dicendusu:  nc  aliasquafia  volunta- 

tiooisnegationem  :ne  dicara  ,  quod  per  obie-  te  rci  pc0Je.1t  qaando  cffc&us  litis  conteftatx 

clionemcxccptionisnon  vidcatur  induci  Jit.  incipiant  habcrc  locum.  Verum harc  fentcnria 

eontcftatio:tum«x/cx/Ki»  ctp.i  &  t  dtlit.cm-  ius  nimisantiquum  fapcre  ,  8c  ratiofubjccla  n6 

ttji.in  <rum  hacrationc,  quodcum  lirisconte-  concludcre  vidctut:vclquiaftatimprarfumitur 

ftatio  fit ,  quafi  quardam  lcgitima  pugna ,  vndc  contradiccre reus ,  vcl  quia  ei  moranti  dies ter- 

Germanis  diciturj^nc^fbcf«(ligun5/*t  ade6  minufqucprasfigi  ,  &  fi  non  parcatalijslcgiti- 

requiratconuadiftioncmmutuam pirttxt.ini.  misremcdijscontracumproccdipotcft. 
«4  f.i  C.</#i»Wir.nudaobieaionccxccptioni$,  L«t.  C. 

fiqnidem  hiccoufiftatut ,  contta^liclio  mutua     T*yi/$fo/*c74.JVideturin  verbo,r<-y?4/*,cmpha- 

non  inducitur.  quuvtrumque.&t  rcum  dcbcre  finaliquamcollocare.&teftcsadeflcnriamli- 

&v  c  paclumintciccsfifle,verumcfl*cpoicft.  tiscontcftationisrcquirerc.Quodnon  vidctur 

Tdc6  fortaflisdiccndum  fuerit  lit.  contcftatio-  convcnirc  defcriptioni  inl.  nn,  C.de lu  conttjt. 

ncmficnfi  vc)  reusfimolicttcr  ncgct  fc  dcbcre;  quarfimpliccm  narrationcm  coram  iudicc  fa- 

vclcofatentc«cdepaciocxcipicntc,a<aorcon-  aamrequirit.  liquc  ctiam  ootat  Obr.  dela. 

tra  rcplic^ndopaclum  (ceflc  ncget/  adcoquc  centc.imx. 

hoccaiu  tco  afrirmaDtc,&  a<ftorc  ncganrc ,  hih      lUudttumex  fuptrioribus  ]Ncceflario  requi- 

contcftatioinducitur.quateoushiccxcipien^o  rit,  vt  utraqucparscoramlitemc#tcftcntur-IJ 

tc  allctcndo  adoris.  aclor  contta  rcplicando  &  vcro  mxta  tradtram  cx  iurc  novo  dcfinitioncm 

ncgando  rci  vices  fubit.  Planc  li  rco cxcipiente  ex  prxccdd.non  infcirur:idcoquc  non  rcclc' ci- 

acaeiporjroprocedipctat,  fatiseo  ipfo  cxccp.  tanturaurotes,quibu$defcriptto Trcuil.  nun- 
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quam  venfctn  ment£;& peiu>adducitui Mynf.  *W/- Wr.40.HI0s  annos  nohaSIiclitiseohtcfta- 

ri/,ir,.'<>c.hocdif?utas,anubiuuaqucparsiuiu.  t*>  fed  a  tempote  omiilx  cognttionis  vclic 

dictoptxfcnseft ,  iliqtialitiscoutcftatioac  fit  compurari. 

opus:quxquxit:op  ancdtvcfa  cft  ab  hac.aa  Lit.  B. 

adiitiscontcftationemfacicadam utnufqi  par-  Quod drdt reali lu t  ]  DubiumboeTidetur.il 

tisprxfcatiaBCCcilaii£rcquiratur :  quod  licct  rationibusagctui:quod  conftitutiocxorbicans 

afiirmctur  etiam  a  SiYxc.tnjtpid  l.un.C  dtltt  c-  n-  porius  fit  refti  ingcnda,  &  aliasnon  nimis  extc- 

ttjl  n.i  pofi  BaU.tb  tol  t     Bart.n  ■  .ryft^  foi-  dcndaprxfcriptionumtcmpora>fatis  alioquia 

tasiisramcn  non  improbabilitcr  cotranum  de-  produdtaa luftin   Et  hac  fententia  contmger 

fendiposfu  cum  SichardoO£rrr/>f  dtlit.conttft.c.  fxpeS  vr  vix«So  aQnisdominiumquisacquirat: 

et.nu.i  qui  put.«nt  tcclc  ficu  hris  contt ftationc,  quid  enim  fi  petitor  decimo  nono  fortc  anno 

li  a:  l  i  r ,  hodic  pctentcdie  cruitiiiorcusrcfpoa-  inccntaram  aft  onem  omittar  ,'quin  &  ita  eve- 

dcat  auimolitcm  conrcftaudi  ctiam  aclorc  ab-  nict.vt  mclioris conditionis fit ,  quipcrpetud 

fcntc :  fiquidem  quod  actot  fcmci  ptopofim  tu-  icnula  fidc  tenuit,qu.m  cutu*  bona  ndcs  fa'tc 

dicialiccr.rcvecaic  facile  non  potcft,  Sc  qux  ta  pcr  littscontcftatioocm folictrara fuit  :quod  il- 

ludiciofiuor,  autoucatcpublicacipiuotrobur,  lc  fc.jo  annisrcmacquirir:huicprxter  rempus 

vt  velhinciftipulationcad  litis  contcftationc  antcaclaplum 40  annorum pixfcnprionc fit  o- 

oon  rcdc*  duci  arguaentum  apparcac    Etcrgo  pUS  EcquoddicicurpoftIircmcoBCcftara,om- 

utrumquchocdcfcndipotcft  quod Sc ex intcr-  nespoilclTorcscffc parcs ,  maximeratiooeftu- 

vallo.flc  percptiiolamlitiscootcltariofieri  uof-  Auumdicitur.aliasxquisfimucftcumporio  € 

fir.quxfic  feotcntta  videtur  Caftrtnfinl.un.C  dt  effc  .  qtii  falrcm  per  controvcifiam  moiam  dc 

Itt  tonttf  :  vbi  ait  fcfficcrercfponfum  pcr  fcrip-  jurc  fuodubirarc  cccpir  Pjoducendisaute'  per- 

roiam,ocquc  vuquamfe  vidiilcid  vocanindu-  fonalibus  a&ionibusco  probabihus  indulgetc 

bium*  poflumus ,  quod  cx  iure  vcreri  perpcrux  cranr, 

LtT.    D.  &  ioplerifquecarumnectirulusnecbona  fidcs 

Proponirur  hic  cfFccluslitisconteftariooi».  reumdcfcndit  Quxliceriradifputari  posftor, 

quipofituscft  in  actioais  perpctuatiooe:  ex  icftfreretamcn videotur vetbalgftimani  ind.l. 

quo  Trcutl.concludit,  quodacTiones  pcr  ltris  u.t  C-dt  pr*fcr.}o,*nn.frinl. i.f.f  in  fin.C.dtan- 

cootcftattoncm  in  annos  ^.o.eircndaiuur.  tx  /.  »14/  txcibi,IUetptrfinsHs*c7io ,  qux  mioorem  c  - 

«rVC.Atyr*/30.«>i>i.Vcrum hacin  rc ,  phrafi  illa,  tiam  in rcahbus  acTiooihus  dubitadi  rariooc  m 

quaa&ioncslitc  contcftata  perpetuari  dicun-  eflc evincunt-  quodetiamita  fimplicirer  affir- 

tnr.eum  abuti  cxiitimo.qux  fc.  cx  ratiooc  iuris  mat  Cyn.in d.lMt  injin.  eiufque  rciratio  fortaf- 

hocfignificat.quodacTioocs,  qux«liastrrapo-  fisaiurc  dominij,quoinrcalibus  pctitor  mti- 

xe  vel  moirerciperitutxfuiiicnt ,  iudicio  in-  tut,  dcfumcndaTideatur   Egotamcn  proptet 

elufx.mancaorfalvx,  Sc  peragantur ,  liccrpo-  ranoncsaorc  diclascum  Salic  1»  dlvlt  adiHas 

ftcadiesearumcxictir.vcl  reus  dcccfTeiit  qux  acltoncsreales.qux  jo.criam  annisvcrbi  caufa 

fcotcotiacolligi  potcft  rr/ 1 14  r^»i8»  dtrtg  tur.  proptcr  malam  ndcm  poflcfToris  duranr  ,  rc- 

l.ordtnata.x*.  dtltb.cauj l.omnts. 16  dtobhg  aJ.f.  ftrmgcrehoc  malira;  pro  qua  fenrenria  opti- 

1  infin.lnjl.dt ptrftt  Aci  Atquinin  conliitutio-  r.um.argumentumfumipotcftex  ipfa  fxpr^. 

nc luftio.-n/v/r.C  dt p rajtrtpt.  30  a~.n   quoTr.  l-  dtC.dtprdfsc.ann.  vbi  Infttnian.  confli- 

luinccrFcclumrcfctt,  noocofcalu  ^fqucad  40.  tn.ionis  fuxbaoc  rcddit ratioocm,  cur  ;o  t  n» 

annos  porngi  dicuntur  acliooes,  quod  tamdiu  oorum cxccptioocmobftare  nolir  ,  quod  non 

vivant,  fi  iorra moras  iudicij  taotum  tcmpus  fit  cadcmcaufacius,  quifcmc)  acliontmrr.o- 

ptxtcticnt :  fcdquodcttam  omiiUc  iotra  illud  vit  lotra  ;o.  aooos,  &  ciusquiomnn  dtacuiti 

tcmpoiislpaciumrepeti  ,Sc  in  ladiciumreduci  vtproindcoccelTariodc  co  accipicndus  vidca- 

potluru.  Qjt.xfancfanclio  abfurda  vidcri  pof-  tnr  luftin.qui  intia  jo  aDDOs  agendi  habuic  j>0- 

lii.fiquidcmcuincx  L.  Th.  odof  j  rempus  pcr-  tcftaccm. 

pctuumiucticeouiummiuatufit.incoTcoicns  '     EtttmporaJtbitt  ]  Homonymon  hoc  vcrbum 

vidcatur, aclioncm fcmel dcfcrram  3c  omiffam  eft.nam  flc  aAiones  imc,qux  10  vel  so  anno- 

intra^onnnos  itcrum  proponcrc  licetc}  cum-  iu  fpaciocxcluduntut,ten  porales fuot:fcdop- 

ptxictt  m  uacvcoturum  fit,  vtaftioufquc  ad  pofirioarguit  Tr.  agcre  de  actionibuspcrfona- 

7o.anucs^toducaim;a:axiinccumiuftiniaau*  libu*#qulbu*ale£cccrtutcmpusprxfixumcft. 
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Inhisaatcm  ex  rationlbas  antc  diaismuko  judiciumrransfcrripoteft.ipfecirandus,  &fa 
m.ousnovamiliamluftin.  conftic.  admittam,  ipfumfeotentiafcrcndarquxprobarafuntdifp. 
f-d  casad  fummum  *  fqi  ad  30.  annoshte  fcmel  s>.&  quorumade6  refpcctupipcur.toi  pcrlona 
contcftaracxtcndiftatuani:vtquodnatnrafua  ptincjp.hsappcllaripoflir. 
funtaflioncs  p  .'.onalcs.olimperp.tux.idpcr  .        Lit.  B- 

hiiscootclUt.oncmctrit.itu.  achoDcstcmpo-  Diftiottto  tudtcum  htcpropofiraadrat.one 
ralcs,  qu.bushscdiutnrn.tasmciitofufficcrc  jurisantiqui  Ronuoi  plaoe  viriotacft,  quoma- 
dcbct  Acccdit.dcmquc^  hoc.quod  alioquio  g.ftrarusooo  craotjudiccsord.oa:., ,  icd peda- 
nimisioxqualisfutuia  cftei  piopouio,  ftlttis  oci judiccsdicti.caufiscognofccndis &  dcc.de"- 
cootciUtionem.quxdcctnn.unitantumad.j-  dts  dcputati.  Quod fi  cODfcrasth.rpIanecoo- 
cicartioD^buspcrpcruistcmpo.al.busvltrajo.  fufim  hanc  .cma  Tr  tradi  dcprchendcs;  quod 
anoosaditccrcdicctcn.us.  N  :c  cft.quodobij-  ib.  notatade  dat.ooe  judicum  hac  th  j.propo- 
ctas  quobteviorcsfuntadiiones.  eomao.sip-  fitis  plaoc  non  convcniu.u  Et  prxtcr coufufio- 
ris.u?acicndae»tc..lJoncpcr  litiscootcftat.o-  Dcm,..r.santiqu.  8i  novi,  xqu.voce  utitur  vcr- 
ncmcU'cfavcDdumquiaim6eiipfaalcoCprx-  bo,»«V*.-y.,&  mag.s.veibis, ordw.tri}& exnAor- 
fciiPtabtevitate  mmus  favotabilcs  l.as  adio-  Ajm»)  E,lu.dcm  hocrcccptumcft.vtmagiltra- 
ocscile.coofcquitut.vradcomcifuht  scontc-  tus  ipfi  dc  caufis  oid.nar.ccogDofcanr -vt  pro- 
lUtonimiumiisfavcrcfucritabfutdum.Sccun-  indc  ,  tmpetator.regcs,  Scc.  vtqui  raniTimddc 
dumquxcipl.candacft/.iM.w^  C^**w/.  cauliscognofccrc folcor ,  vix intcr j.dicesordi- 
txc  &  eCncralitasillao».«»4«r^7io»i^  exprx-  nariosfintrcfctend.:quippecumtalcsdicatur, 
ccdcDtibuscocrccndaficlimitandaadcasaclio-  quihuic muneri turisdiccndi prxfccti  funt:ot- 
ncs.de  quibusi*  trtncM  tuaatur.id  cft,  per-  ficium  autcm  pnncipum  ,  licet  «llos,usd>Ccrc. 
fonalrtouxio  annisdurantqualc« rcgulaiitcr  aut fcuatum logredi ,  nihtlproDibcat,  inalijS 
omr.csfunt,  qux  cx  eoovcntiooibus  defc«D-  partibasoccupatur:  cum  pixfcrrim  er  rattooi- 
duot  FruftraautemaTr.adducuuturtexcuscx  buspoliticis  offic.um  judicisab  efficio  magt- 
iurc  veterhquooiam,  vt  paulo  antc  mooitum,  ftratusfcparatumfit.quomodopamrn  Ar.tt.  m 
lon<»ealiofcnfuillislocis.quamaIuftin.in/»./r.  poltt.tnbusrcbus.  feoatu magiitr.tjbus 6c  iu- 
C  Hpr*(cr.xo*nn  Per  l.t..  contcftatioocm  a-  dicibusadminpratiooem  Rc.publ.  contmcri 
«  oncsperpetaar.d.cuntur.  fcr.b": 

l*ill,L»rcnt<ft*»J*  }  Divctfamabbac  jud.ccm dcfinut  cum ,  qu.  ,ud»cai  jure  magt- 
quxftioncmttaclaDtry*  c*/.c  &*lifDd.inl  ttn.  ftratus.  AATr^url  affefTa 

C$4  deht.cmtefl  ao  fc  ncgans  intCt.onem  acto-  T*U*»>d>*4**!ffr"- ^Rcdc  Ttcath  afleflo. 
^inte  liratutlitcmcontcfta,,,  f.  ncgaticoi  ribus  Cametx  otdinariam 
proteftationemdcnoncootcftadohtcmadjun-  nem:  qaod coIl»Auur cx B^"*1  "^n^c ""^ 
Ver t;  quodquidecommu^usnegati  videtur.  vcrfalit.tc,&  Pc'Pctu'tatc'ur,5i?'°°"nt\U* 
Cyn.inll.unlum.i.B*rt,b,d.num  *  &feaa.S*  duocoojunfla  omo,n6arguuni &cv.ncu«t  or- 
/ir»««i.4C/i/If.»7.apudquosetiamallcgantur  dinatiaoliurijdiaiooern.  . 

&r,us.&pLeftat.ocoottariafa«o,&c,rcail: 


Bald  ,n*  Lun.touz. niinjui»cuiuo«i.i«>-«r'"'  """"77"  . _■ 

tcftatioDcmadjcftamiotcrprctetnr.quodreu.  c.qui  ille  tantum  proceflus  o rd.nar.n s  d ica- 

decootradiccDdononlatiscert.s.coofitend.,  tur,  *b,  pattes  cpm  f«»nulaad  Hl««J|* 

&  aluc  rccedendifacultatcm  fibi  volucnt  re-  dancummittuntur.  conttad.ft.o  hxcfoerir.o 

r«    «n  adica°  •  pf«torcm  orJ«o",c  lodicavifle.  Scd 

TH  ESIS  III  nimitum  hoc  quxrcudu.n cft  ,  ao  prxtar.j  (e 

L(T   A  „»UojudicepcdaoeodatoincauJisprivatispo- 

1 « f^"»  'f*»««- 1*™!*?™:. f^.srr.f 
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aliaslegera illam.qui privacaiudjcetiudicarive  tjy ndeamSc .Gtntd.im .iurifdil-i 8 
iubeat,  prxtor  efto,inccr  lcgcsluasoonrcculif- 
fec  Ciccro:  ( inde  enim  ufus ciusfeculi  cogoof- 
citur:,->roindcfruftia  eftrefpoofio  Duatcn.  lege 


Lit.  E. 

SubdtUgarenequtt.  ]  Apparer  hic  coofu&di  i 
Tr.iudicem  dacum  five  pedaneum  cum  manda- 


illam  a  Cicctone  conficlam  cilc  vc!  quia  ratio-  rariotunfdiclionis  :  fiquidem  fpecialein  dele 
pt  repugnat,  prztoti  ncgare  tllam  faculratcm:    gato  principisftatuitcum  Gail  txt  s-C h  tit  qui 


faciunt  ti  xtus*»/ t-fr  q.dtoffic.  frifid.  vbi  quod 
dicitur,  vcrbis  iitis./w///*  frtfitem  provir<cti,ryc. 
noa  impoiii  ipfi  ncccfuratcm  cognofcendi,  nc- 
ceflario  infcrt.ipfum  cognofccrepotuifle.Quin 
cxiftimavcric  qu»s ,  inittojudicarc  adofficium 
prxcorisfcitinuilTe,  fcdpoftea  obcinuiflc,  vt 
pizcor  illuil  vcl  propter  occupaciones  ,  vel 
quod minus  iionorifkum  viderecur,  pcr  ahos 
cxpediret'(ideoqucooa  probo.quod  Duarcn. 
1  dff  ih  prxtorcm rebusjudicandis  creatum 
futfle  ucpar ■  )  Quamvishoc  forraflis  rcrorqucri 


ccicus  dejudiccfpecialiapriocipc  daro  Ioqui- 
cur.  Czccriim  quivis  jurifdicTroois  maudata- 
riuscxratione  juiisnoftri  judiccm  quidem  da- 
rc.fedjuji/dicTioncm  rmndarcooopoteft  :  dc 
quibus  actum  cft  fupra  difp.j. 

Vndtrtttl  prtbat  deltgatup*  prtnripittxttjui.]  I- 
dcm  bic  crior  &  corrfufio.  Vtiquepedaocusju- 
dcx  ordioariuseft&  cicralic.C  &  D.oftendunr, 
quodTt  pcr dclegatum maodataiium jurifdi- 
cliocisiotclljgac  Hanc  autemexcqui  poflcsc- 
tentiam veriuscft.cum habeat impcrium  miz- 


poifit  i  quod  poftquam  illajudtci|  racio  fcmcl  cum  l  t.in  fi.ryl.ult.de  offic  eiut  tjc  &  quodma- 

coofticucaoc apptobata fuit ,  ab  capixcornon  gilhacus pcr abfcatiam  fortc  jurifdictioncma- 

tcmctc  rcccdcrc  porucnr  :  fiCUt&  adilludCi-  dans,mir:me  vcllc  tnrclligirur ,  vc  in  puncfo  c- 

ccronis  facilis  rcfponfio  clt ,  relpcxifle  eum  ad  xecutionis  adfe  rccurrarur  facir  quodfungituc 

diverfitatemcauiarum>quarurnalizjureacTio-  vicc mandantis/.ifi. n/eiwn/i.  &  quod  iudicum 

nis,  alizcognitione prxtoria  cipedicbancur,  dacorumfenrenciascxequuncur.  quicosdcdc- 

quzetiam  intcr  fe  opponuntur  tnl.idt rti  vind,  runt/.ic.i» pr.dtrtittd.Hon  igicur  probaodi  sur, 

qua  dc  tc  ctiam  Sttp.Gtnt.t.diiurifd  .33  tjfhb  t.c.  qui  d.l.vlt.  de  effic,  nui  ad  coeiccndam  in  pro- 

at.flcuti  nccobftabunt  d.l.8.tjr$.  dt  offic.  frtfi  ceflu  forre  cootumaciam  nimium  rcftringunr. 

quod  eo  cafu  porcftas  cogoofcendi  fingulari  Scd,de  bis  quoquc  cracTacum  cft  pluribus  d. 


commiifioni  acccpta  referri  posfit*  Er  fane.fi- 
quidcm  ioomnibnscaufis.prxcercxceptasfpc- 
tiali  rerum  vel  pcrionaru  favorc,  judicc  fpcoali 
opus  fuifle  vidcacur .  talcm  fefe  nec  ipfeprxcor 
aur  przfcsconftiruere  potuerunc  /.  ult.  dt  c-ffic. 
frttor.l.t.deoffic frtfid.  Vcrumhoc  inmedium 
relioquo. 

Prtterts  cum fttii  ct»tumviris.]Vix  puxirim.iu- 
diciaccncum vitalia,  qux pio  objccfo  certas 
caufiseafque  majotis  momcncihabcbani  ,  cx- 
ttaordinatiahabitafuifle. 

L.t.  C. 


difp.i. 

TH  ESIS  IV. 
L  t  t.  A- 

Proponit  ranquamgenus.receptosarbirtoj, 
t\  horum  duasfacirfpecies.compromiflarios  £c 
arbitratorcs.  Vcrum  hi  nequc  cx  vfu.ncquecx 
rationc  iu:  isrecepri  arbirridicuntur.quippc  ad 
quoscdictum  piztorisde  cogcndisfententiam 
diceic  ai  birtisooQ  pcrtiocret ,  idquc  magiscz 
fcqq  apparcbit. 

Hoc  pecunu  ttrtt  t.lud  inctrtt.  ]  D  i/Tercn  ti  a  h  zc 
arbitnj,  Sc  iudicij ,  quod  lioc  fic  pecuniz  ccrrz. 


Vtlextracrdiajriut  ]  Ordioarium jodicc ftri-  illud  inccrcx.vcra  non  vidctut. ilvc  loquarisdo 

ctiushic  acipir  Tr.pro  eo,  ad  qucm  rcgularircr  coquod  in  judicium  &  pccitionem  ,  five  quod 

tc  rationc  officij  caufarum  cognuio  cV  dccrfio  io  fcotrntiam  drducitur  :  quia  uctobiquc  cadc 

fpcclac:czccroquin  dclcgacusordinarius judcx  t.iciocft.  &  non  minusarbitii  quam  judicisfen- 

appclluipofle  vidcatur.vclquiafungttucpland  icnna  ccr:a  cflc  dcbcc/  it.J  \dtrtctpt.*rbttr.  8c 


ticc  mandancis,  vcl  quialcx  ipfa  mandacam  ju- 
1 1  fd  i  c  1 1  o  v.  c  m  c o ii  fi r  nu C  /■  (•  dt  ittrifdiH. 

Qttiv  tuutsre  komintt  ]  Non  refte  videcur  fc 
haberc  hzc  definittojudicis  extraordioarij :  ft- 
quidcm  qui  a  pnncipc  dacus  judicar ,  plcrum- 
qucordinariui ,  &  princcps  uttqucpcilboa  pu- 
blica  clt.  Cztcium  dc gcnenbusjudicum  vidc 


in  judicium  quoqnc  incertum,  velut  cumad  in- 
tcrcfle agtcur>Sc  in  atbiuium ,ccrtumhauddu- 
bic  dcduci  poteft. 

Iniuditiitot*{ii.]Ex  hanc  quoquc diffcrcDtia 
dod  facts  alTcquor,dc  quod  dc  aibitris  propooi- 
tur  magis ad aibirratorcspcttiocrc  vidctur.ni 
&  arbittr  proprie  dicTus  condcmnat aut abfol- 


cciam/.  rtmn^nr,ovatn,t^  CJj  tit,l.n!t.f.todtm.    Tic.Eoqucuiiuus.quidTr.ibi  vclit,iotelligo, 

1  f  quod 


II* 


•     DISPllTATIO  XII. 


quodcicatCharand.AjJVij vtrifimil.  nthil  nec  atbitcr  itidex  .  neceinspronuntiarumfen- 
haedere,  fcd  dearbitrarijsaclionibustiactar.    tcnciaeft,  iuxta  /./ C  dtmrbitr.  Et  imuriam  hic 


&quodiniJl3;bitrioiudici«.aaori  fatisfiatrc-  facitBart.  qui  loquitur  m  tctminis/.  j  C.dt 
&>lIimcdo(ct:& locas  Scnccx  j  dtbtnrf.7  etia 
al.iud.cem  jonxfidciiudicijs  jddiclum.qut  in 
Ipccicarbiccrdicifolebat.rcfcrri  poteft.Sccun- 
dumquzilludquoqucnon  (jtis  liquidum  cfTc 
vtdctur,  qund  irbitriom  comprom.iTarium ua 
judicioppoo.t.vt  illum  vuum  bonum,  &  illius 
fenrentia  vin  boni  opinacioncmappcypt:fiqut-' 
demetiam  judcx  vir  hoouspaffim  vocarur.&dc 
fcntcntiaaibitri  hocproditum  cft.ci  (tvc  arque 
£vc  miquc parcndumciTc.  Farcndumtamf  eft 


mr- 


^ri-quomodoctnmciratui  aMaranr  p.6  dtmp- 
ptll.n  2jj.de  quomoxio  veibis,»**/)? patnmmd- 
u3m. 

Rtjulmrittrdiee  ]Rc{Milam  hanc  ponirTrcur. 
quodafcntenriaaibitrinoappcllcturffc  com- 
promii7arij,fccusinarbitrioiuris/  cum fptcimli 
Chtl9  qui fmitfdeg  «.uxramenl.cft  dcdclc- 
»  Jto  Dd  br  Hl  Smitc  inl.t  C.dtmrbitr. )  Cui  duas 
fub.jcitexceptioncs  i.Nifi  fordcs  vcl  nunifcfta 
turpicudoapparcac.Atquinhxccxceptiodcre- 


hac  in  re  d.ftcrrc  ludiccroabarbicro  ,  qui  nu lla  sula  noo  cft  fiquidcm  ipfc  hoc  cafu  non  anpcl- 
plaoe  formulainclufus, quodfibixquum  vide-  jat.oncm  .  fcd  cxccptioncm dol.  conccdir  Ec 
turpronunttar.vtitafcntcotiaTr.comparativc  i.laqoidcmexccptio  nonobijcirur  atfioni  a!i- 
acccptadcfcndipojGt.  o.icxfcntcoria.  fcd  ad.on,  ex  ftipulatu.fi  rco 

*    >     j     -,  VJ'         t ■  ~,       r  „•  Pcrfot<,c^bf<.luto.  «caclore  itcrum  agenre, 
AntynudopAl:}  imputat  h.cDd.  quafi  1II1  rcus  ex  ftipularu  pceoam  perfequarur/  ,ij  t4 
nudo  paflo  fimpl.citcr  comptomitti  tradant.  dtrtctptmrbitr  Etquodillamappcllat.oni^qua- 
Idvcri.nonobfcuriTrcutl  probatumproban-  damfpec.cm  appellat  ICrus.crTcaum  rci  rcfri- 
dumnoncft  &  hoc  ranrum/.f.C^/^rrrf/r  mr-  c.t.quodcxcepcton.sremediohocconfcquarur 
bttr  inquaT.eurl.fcfundat.co.ifticutum,  vt  in   aflor.quod  aliasrcmedioappellarionis ,  vt  vi- 
iftafpectc  fcotcnciahabcatcrhdumurio.jlu,   dJ.cctfcntcotianon  forr iaturerTccTuro' 
tbipaiteseamvclcxprcfsc  vd  tacitc  filcntio  Vtipmrttsmtittrc9nftnftrimt.}K\rCT»\\cztictx>- 
10  dicrum  approbavcrunr.  aaaripfaPd  .  quos  tio  cft:  cadcmquc dubia,  quodfc  vtantcadi- 
fru.eaccepilIcv.jccui  Trcut  fentcntiacft.qu.   C\vmtxl.,.C.dt  mrbttr.ztbh?,  p.onunt.ar.tm  ve- 
!ummarMim//./.vtviderecftaPudB*r/.B-/i.   lafcnrcntianoncft  quxnaturacV  condrr  or-ius 
CrC^rci/itaproponnnt.quod»  vfententiaat-   convent.onc part.um  mutari  noo  r-odc  t:de. 
bimnudopaclojilumpti.  tactte  vel  ciprcfsc   tUr:cV  cum  omn.sappcllariofiarajt.dicc  vclm- 
homologata.adrio&cxc-ptio  nafcacui  :  ficut  nmovclfubalteroo.aibiteineurromodojiidcx 
ijdcra  Dd  vbiftipulauoinrcrvcnitcommuni-  cft.qux  vcraquc  ratioponirurflicct  in  divcrfa 
tcrcoofticutiooi  d.l  ;  locum  edcnegaoc  Cyn.t»  quxft. ^mSmUt  in  !i.Cdtnrbitr.n*.y.friBlibid. 
d.ii.tySmUt.tbid.numtr  7.  Etnimirum  non o    «/..  quamvisBr.r>4/yi^i/.nccontrafidemc6- 
puseftinarbitriuna  confcntit  :  pcr  ftipulario-  vcntionisalrcra pars  dccipiatur.  non  qu.drm 
■  cm.modGit.pulatiodeparcndofcntcntix  in-  veramappcllationem.fedqucrcla conrrafcnti- 
fercedac  Homologatioautcm illa.de quaiW/.  t.ara a  jud.ee  ordinario,  tevidenda  .admirtant. 
j.dcbctfiernoprxteritumnon  infuturum  Dd.       Qutdft  petnmmiicamnin  ftt  ]  A  rqu.n  hoc  cafu 
••dl  t.Cj/n  Smhc.n.\7  Bmrt.n  s-Bmldcol  L.CjtJhrf.  mnmsroboti,  v.dcarur  habcrc  fcntent.a  arbi- 
9.4  vbid-ft.nguunrabappcilationc.quoniam  tii,&  proiodc  ca.uo mmns .fubitandum  .  ab  1  o 
fentcntiaiudicisfuatVptopfiaautontatc  vaict.  a^pcllari  non  pofTc.  N.fi  bxcforrc  rario  dubi- 
L'T.  1J.  tand.fucritTr.  quodiftocafu  a^;one  pccnali 

Bxeoquodlit.  praccd  dix.r ,  .n  arb.trum  ccuantc  rcmi  d.umappellat.onis  fir  concedcn- 
comprom.ttifubftipulationcpccoaliiofiitthac  d.iro.Vcrumha-crariov.cofacft:  fiquidcmca- 
Iic.D  appc.llarinonlicerc.  Qux  conncxio  non  dcmfcmpct  natutamaict  atbi:  1 .  iuMmdli,C. 
vidcturfatisbooa,  quod  nihil  prt-hibcat  ct -am  dt  m^bur.&i  imputcnt  fibi  partc  s ,  q.iod  Itipula- 
iniudicemfubparnaliftipulationc  coofcot.re,  tioocm  om.lcrunt,  ncquc  idc r.  quod  hocomif- 
vtvidcl.pc*naqu'dcmpr*ltccur.appcllit:ota.  fumrft  .  pronuntiano atb.rritan  o  maci^  fen- 
mcn.iibibraiui:  |  ucm.idmoJum  et/mi  ft.pnla-  tfnx  judicial.s  v.tn  obcincbit  Pla-  c  modofti-  ' 
tioiftapcci.alisnon  impedjt.quommusfcotco-  pulatiolicctnon  pccnalis  intcipofita  fit  dc  pa- 
ti«  cootravcoiripqjlit  Vtriautom  tatio  noo  icndoltnccncix.jurcnoftroadtioiiiiueemlo- 
«pmpcccntisappciloiioui»  h ac  «lt ,  quod  f  crc  cus  kU  ad  iutcrciie,quod  ipfc  tiadit  Tr  Itt  C.  tx 
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/.17. f  fidtsrb.  Quo  J  fi  nudum  paclum  intervc-  ctiam  hoenomine Dd  i»// i.C.AdrJirr.appcL- 

nctit,fucccditconftitutio  luftin- i« /f  C.dttt-  lanr. 

uft.Mtbitr. dc quocafu  vidgtur  intclligcdjquc,-  Qui  iuriiftltnnibui  aen  tbftrvMtit.]  Definit:» 
ftiohxcTr-Et  fanecuex  cal.  poftapprobtrio-  ifta  vitiofavidecur:  quod  rarioprocedfdi  natu- 
nctn  czfcorentia  arbitti  actio  &  exceptio  naf-  rameffcntiamque  live  mdicit  >  live  jud.cij  non 
catur.naturam fcntcntix  ludiciaiis  ea  inducrc,  mutataut  variat.idcoquc  nec  probandum  quod 
Ac  quafi  tramformari  videtur;  ciim  alusctiam  ttadit  G  ul.i.tbfirv  ijo.cum  cenfctiarbitrum.in 
patngravatxiHiuiiainfcrrividcatur,fi  einullo  qucmita  compiomiflumeft,  vt  obfcrvatoor- 
icirti  diolcnccnrtam  ab  arbitrodicla  impugna-  uinc  mdiciali  proccdac.arb  cr  acorcm  autcm.in 
reci  nccdatur:  Difi  fu:te  raciopetitur  ab  appro-  quemita,  vt  dcplano,  &  fioc  ftrrouu  &  fuffla- 
batiODcparti»,cui  ipfamciitoftaie  dcbct  ficut  mioe  iudicij :  Quid  emm.fi  hic  ftipulatio  ptr- 
&  ciprcisc  nc  tppchctur ,  convcnirt  poccft,  &.  nxaddicta  fit  ?aut pattcsapudjudiccm  conve- 
▼  t  cilinl.gtntrnlittr  ,  i.r  dt  rtb.crtd  qui  iuramc-  niant.vt  fummatie  procedat  ?  Etfunt  quxdam 
cumdctulu ,  afcBtentiapoftlcquutand  appcl-  iudicia  cztraordinaria ,  Acfummarix  caufx,  ia 
Ijc.  l.r  hoc  non  rantum  in  cxprcno  lcd  etiam  ti-  qutbas  fine  ftrepitu  judicij  &  foleanibus  pro- 
citaapprobationccommunirerpoft  gloff.inl.  I.  ccdifolet,  dequibusipfeTrcutl.  rUf.ilit.C. 
C  dtmrbttr.fl*tunnt  Dd.ibid.Cyn.in ft.BMld  rtl.u  Potri  fireiiftaadratiooemiurisaoftri  cz-tm:- 
SmIic  n  1  frCttftr  vcl  quod  aotc  lo.dicsnon  netut.  nullusplaneciufmodiiudczagnofcen- 
llcfcntctia.tuuc  autcmfcrd  appcllctur:  vcl  po-  duscftictcnimarbiiraror  ,000  tanquamiudcr, 
ciusquod  imputct  fibi.qui  nocoatradiceudo  8c  fcdtaoquam  audus  mcdiator  iotetvcnit  ;cuiuS 
pariendoIabideccDdium  fenteoniapptobauit:  opinat  o  oullo  modo  effcclum  feoteotix  ha- 
cootra  Bart  tnl  Mtbitr»,$  infi  aut  jatifiar.ctg.in  ber,etquc  parresnulla  planc  neceflicace,acc  di- 
d.l.i-Cdt  Mrbitr. qui  appcllando  aocc  10  dics.se-  re<96  ,  ncc  obliqueparere  teocntur.  Adcoque 
centiam  non  bcnc  latam  ,  fcd  ut  latam  fimplici-  q  ic.dc  reduclionr  int  a  tricennium.Gail  allcg. 
ter  approbari ,  &  hincappellacioncm  fubfiftcre  ex  Dd  difputat,  mioime  pulchra ,  vreaiftimar 
contendic  Porrdquqftionem  fubjeclam  dc  fc  n-  Trcutl  fcd  a  tatione  jurisnoftn  alicna  eflc  cxi- 
ccncia  a  divcrfis  aibitris  dicta  rcmutiinus  *J  itimamus  Nequeobftat/.  76  cutn  ftqa.pto  fouo, 
fart.iJifp  ij.tb.t.in  fin.  quta  atbitraror  ibi  cum  arbitris  oon  eo  modo 

Lit.  F.  coniungicziftimaodus  ef!,quafi utctq;  iudicis 

Afrirmat  hicTr.  nullumcfle  arbitrum  iuris.  vices  pariccrfuftiacret ,  fcd  taniumquod  vter- 
Gut  afTcrttoniobftat  i.Quodjudiccsbon.T  fidci  quc  aliqu.d  itatuit:  &  matctia  fubtccra  doccr, 
iudicijsprxfcrti  11  divifoiiis ,  addidli ,  paflim  in  atbitt  Jtorcm  nooad  dccifionemiudicialr  cau- 
jurenoftroarbitri  appcllabuotur :  quicumnon*  fxcontrovetfx  ibi  afTumi.  fcd  in  contiaclu  ad 
fint  compromiilarij ,  juiis  atbitu  non  malc  ap-  dcfinundjs partcs  locicraris  :  ciufmodi  fcrc  e- 
pc  labuntur.  1.  Quod  nec  comp.omiflain  func.  11  am  .n  bitcr  eft ,  incuius  dcfinirioncm  mcrces 
qutai  birn  nuncupari  aJ  quoldJiu  actas  ftr.gu-  aut  ptccium  m  iocacionc  aut  cmptionc  coofcr- 
larcsdabaucur  ,  ytmcafu/  <t.ijdijAtijdsr.  ceg.  turiuxu/.x  \  tn  pr.locMi.tyl  ult  Cod  dtcenrrah. 
c^ucm  tcxtam ptflgitjf.  df  Dd  tbid.  (j-m  l.  i  .C.dt  c>npi. N6  obltat  Ld.Cdertctpt  4ri.quxom.n1nd 
Mrbitr.  de  dclegattb tuterptccantui .  putoctiam  dc  counpiomiflarns,  vel a'g  rubr.  czplicadacft* 
xecte  ad  arbitros,  abipfis  tudicib  prdancis  da-  Non  eciam  / pen  C.de pacl  infin  ib\  .(jr  nd  comprt- 
tosrcfcrii  licct  VMttd  1  ^i^.cumlocumdc  aibi-  mifiUrtti  &  Jtrhtreitle  7o/.4cc.quonijm  vciba  il- 
cris  compromiflari|siotcrvcoicnteprctousau-  laifunt  accipicoda  cxplicative  ,  quod  cum  Jn- 
toritatcczplicat  j.  Quodi/>/.i. i/j/r  C  AtArbttr.  ftio.  duas  iudicurn  fpccics  proponrrt  1 ,  pcda- 
compromiflarii  aibitrt  opponuntut  tji.quia  iu-  nco>  &  compromnl  utos.qualcs  hosiud.ces  11  - 
dtcibusdati  funt.  6-  Quod  no«  pilt  arbitn  juns  tclligcrccplcoius  volutr  cxplicaie.nifi  quispt  - 
dici  pofluot.  qui  indicc  rccufatnadcuntiM  ;qui  Itenora  vcrba  adarbitios lurisrcfcrrc  »c'.it,  de 
Jicec  apartibus  electi ,  inter  compromilljLios  quibusm/ it>  C.k  t  Sccundum  qux  ctiam  expli- 
tameo  deqtiibushic  jgitut.rcfcrn  noo  pollunt:  candicft/  14  tn  prC.tod  &  de  arbttraroribu» 
quodnccftipulatiointcrvcoiat .  Sc  eotumclc-  ptopi ic  lumptts  ibi  non  agi ,  illud  indicio  cfle 
cttonon  libcia ,  fcd  occeflana  Ct ,  &  abcorum  }>oct  ft,«.]uodab  hisiuramcnrum  ,  qnod  bt  pro- 
fcnci  mi  a  appc  llctur ,  dc  quibusagitur  tnl  tum  ponicur,  czigi  v>d;-Jtur  ahfurdum  :  Cxcctfm 
fptciMli,vit.ty  tnl  Mftrttjjir»t>i&.  Ctd.h.ttt ^  quos  Accuif-  vccba  illa:  qut  Mrbttnum  frtMgunt ,  de 

F f  a  arbitns 
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arbitris  citra  ftipulationcm  ptxaalcm  clcdti  j,  ctx  adimi  poIfit.Ccnce.ht  tamcn  Tr.arbit ro  ju* 
intcrprftSfUt.  pumcndi  contumaciam htip,.ir~ris,fA:/.i9  itrt- 

THBJIS    V.  ttft.mrintr,  vbidicicur,  quod  atbitei  contuma- 

Lit.  A.  camluigatoiispunircposfit ,  pccuniam  eu  al* 

Proponitut  hicquxftio ,  quifbamjudcx  pto  rcri  darc  jubcndrv  Quod  duphcttet  cxplw 
rcdu&tonclaudi  fit  adcundus-  Equidem  iunt  Dd.& Bart  ibid.  vel  qudd  atbiter  non  faclarc- 
qui  judiccmappellarionisproponunr.quorum  itirutionejuramcntum  in  litem  ahci  i  dcfctrc, 
mcminit  Sa!tc  tn  l  s.  dtarb.nu.  14.  Vidcri  poflit  vcl  quod  contumacem  mulrt  a  pccuniaru  cocr- 
cius partisjudcx.contra qucm  petitui  rcduclio,  cctc posfit.-quod  ipfum  tum dcmumadmutunn 
adcundus.cuiusfcntcntixibidcmmcmioit  Sa-  fi  nominatim  potcflas  mulctaudi  ai  bttio  fucric 
licctus  Scd  veriorfcnrcnciacft,tumimploiari  conccfla.qtiod  fcquitur  Sluftcrn,',:  inrifd.n.iij. 
•flicium  judicis  pro  icducrione  Saltc.  d  loconu.  Vciumcxphcacioprioridcdnon  placcr,  quod 
xj.tumipfiusilliusjudtcis.qui,  (vtrcclcTrcut.  ind  l.  19  non  dcfcrcndalenrcntia ,  fcdde  hio- 
lemoroatbitramenroordinariuscfl:,  adcoquc  gandaaliquapacnapccuntaria .  tractarur.  Ne- 
fempcrjudicemrei.criamfihicgravatuspropo-  quc  vctdlocum  illum  dc  ca  pccunix  datione, 
natur:idquccft,quodfxped.loco,hcctdubi-  qax.pct  fententiamimponitur,  commodc  cx- 
tans  Salicctusrcfcrr  cx  Bartolo ,  poflc  implora-  pltca;i,illudtndicTOcIlIquod»»ir,/i?/.;0 niopo- 
riofficium  judiciscoramjudiccipfius  tmplora-  ficuscafus,  quo  mulclandi  lusncj-.ar  IC*tus,  Sc 
tis:fiquidem,vrpiuld  antc  didum  prouunria  qucmutiquccumprioriin  aliquo  fimihm  ciTe 
tio  hujusaibitn  nullumiudicialis  fcntcti x  ha-  opoitct ,  milln  modoad  eiufmodi  eonrumacix 
fcetcfFcdum.  Ahasptobata  fcntcntia  commu-  gentis.quod  latafcntcntiacoetccatur ,  rcfcrri 
■i,qux  projudiccaibittum  iftum  habct.  vidcri  poteft :  ne  cticam ,  quodcum  fupcr  quavis  re  in 
poftit.atbitratorisiudiccm adcundum,  &  apud  aibitrumcompromittatui.admiflatllacxpliea» 
•um  miquitatis  querclam  mititucndam  efle,  tioncnonr»  Ctipccunixdandx  mentioocm  fe- 
cumpctitioredudionisfpecicm  appcllationis  ctflctlCcus:  irquod  continuatione  protcflu» 
habcac.  conrra  abfcnccm  3t  promulgarieoc  lcnuntix 

Ltt.    B.  non  diri  cld,  lcd  p:r  obliqiium  eonrumacia  j>u- 

Connexa  priori  croponitur  quxftio  ,  an  a  niatuiicumptxfcrom  modus  illcpunier.di  co- 
fencenciaiudicislaudumconfirmantisappellari  tumaciamcx  rovaconftitutione  lufiin  »«/  ij. 
posfit:  cuius  dccifio.  non  ufquc  adcddiiriciiis,  C-dtiudtc.  cflc  vidratui  .■  nt  quevcrd  ptoprer 
TtTr.  putat.ellc  videtur./iquidem  judex  ille,  quamvrs  contumaciam  in  judicio  eommtflam 
«on  ut  arbitcr .  &  arbitracous viccm  fultiucns,  ftanm  ad  icntcntixdicltoncm  poterir  procc- 
wt  mal<?putat  Sahcct  tnit.Cdtarb  num  18-  (vbi  di.AlteraexplicarioUd.diTtnatoiiaell  &  coa- 
«xfalfoiftoprzfuppofitojusappcllandincgat^  tragcnerahtatemtextusfnd/  19.  Idcoqucdc- 
fcd  ur  judexordtnariusadirur.quodipfe  Trcut.  fcndi  pofTccxiltimo  etiam  contraTr  jus  muU 
quifl.prtetd.  rcfpondir,  qua  decaufactiam  no-  ct.indi  habercai  bitrum:nunob(tanre  /  dedtt  t 7, 
^asprobationes  %&mirx\,tpft  Sdtt  ftnbtt  d.Uc.n.  §.+  dtarbimuon  quod  vcl  i»d,l.iy.ic\tnd.  \.\fm 
a«.  Fac  /.-  9-profcc  vbilCcustm.iniquitatcm  ar-  ita  nomtnatim  in  ompromiflo  cautum  fir,  vr 
kitrujinftituroiudicio  corrigi ,  quo  cafu  appct-  ibi  rcfpondent  Gloff  &  Bald.  quam  porius  quod 
laripoflcdubiumnoncft  Quinimocx  vcia  ij-  fprciahsi«V/.i7.prot.ooirur  contumacia ,  qux 
tione  iuris  in  judicio  il!o  nulla  confiimattonc  fc.  ditccla  cft  principahter  adimpcdtcnda  tciri 
aur  retraclationc opuscfle ,  fed  fimplicitcr  dc  fenrcotiam,  vr  pciinde habcattir ,  arqtic  fi  ij  & 
«aufaprincipali  quxti ,  lc  lupei  cadcm  prooun-  fentcntixpaiirum  non  fuiflcr.Ncque  n  o»crta- 
tiati  exiftimo'  tio Cofialijin.i  l  >g  quemfcquitui  Tr.  qucd  ar- 

llludctrtumtfi  ]Qtixhicfequuntur  non  atbi-  biret  vrpocc  hpmo  privarus  .non  pc  sfit  icbete 
Bratoiem,  fcdad  arbittum  compromillarium  mulclam  fifco  infcrn-quonia  Iiac  dc  qwa  qux- 
pcrtincnt.Vbidc illovidcndum.quodai  bitrum  rimnsnon  cft  vciamulcla.qux  tantiim a  m 
mulclam  dicetepolTencgar.  Quod  quidcm  cx  itrjru  iiroqatur/ i.%.u:t  dttudtc  l.yji.infin  JtV. 
prxmiiloarbitrum  noii  pofle  ftjtucre.nifi  dc  co  S  fcd  cfFccittm  mnlclx  habcns,&  ron  fifco,  fcd 
in  quod  conipromiflum  cflr,  no  fatis  bcnr  infer-  advrifatio ,  tt  ipfc  tcxtusfiabcr.apphcacur ,  Sc 
xi  viderur.-quod ea  tacionemagiftiatut  quoquc  ptznim  indidam  non  folvcns  ex  Iripulatione 
'ludicaotilupcrcaula  pa»ata,jusdtccndxmul-  panah^pcrindcatqacfifcntctitix  oon  patutf- 

fct# 
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fcr,fenebirtir.Qaod  fi  dixerrsmatc^arbirrioco-  quum  cfle  puravic,  *t  cum  utriafque  compra- 

ccdt.quod  ntifquam  iudici  pcdancopetnuflum  mittentis  par  ius  Sc  raciofic,  m  qucnicuoqu.  c- 

lcgtmus.  rclpondcbodiffcrcnrix  hancrationc  riam  cvcocum  fcnccncix ,  abarbitno  lar.e ,  4t* 

elle,  gjpams  rnulflandi  inhoccafufuorpix-  qualicer  uriquc  compromicccntium  cofulacur. 

toiis,  quijtidiccm dcdit,  &  abhoc  didamfcn-  Ecicafancclt,vc  fercndum  ncn (lc.rcoquidcm 

tcnciamcxfcquitur,/.iff»^r  dtrt  iud.  abfolucoexceptionem,  aiftoii  auccm  vi&ori 

E*  fententtavrre  arbitri.)  Ptopofiriohxc  Tr.  coorrareumcondcmnatumnullum  icmedium 

quod  e*  knrcnria  arbitri  tam  aclio  nafcarur  fupcrcflc  :  &  vixcft.vtunquamica  jus  fuiflc, 

qitam  cxecptio  falfacfle  Tidctucquiafcnrcotia  quinpotius  Ttibonianum  ignorantia  juris  vc- 

atbirrt  non  fultinccur  pioprijs  virtbus.  fcdfola  tctislapfuin  hicellcfcic  mthi  pcrfuadcam.  II- 

fttpuhtione  pcena!i ,  cuiusmctu  lcntcntixpa-  lud enim  uciquc minimc' tcntan  potcft  ,  v t  rcx- 

ictur.  Et  vtriuuc  membro  pi optiitiouis  illius  tusilledcaibittJto;ibu«accipiac«r,pcreaquai 

contradicuncidc adionc,/  )C. iertcept.arlirr.de  pauld ancc funt difpucaca, 

cxccptionc  / 1  f}~  to.i.  qux  tantumexacTtionim  THESlS  VI. 

posnx.ex  ftipulacionc  (cil.eflc  doccnt.  Neque  L  i  t.  A 

oblcacAs  Ctd.dt.quz  utpaulo  jnte  Doratum  ad  Parum  concinnc  conjuogit  hic,prxtaru,  Iu- 

cafum  fingularem  pcttinet ,  quo  nudo  pjclo ci-  dxos,paganos,  vafalos  Et  quidcqaod  dc  prx- 

trapremiiTtonem  pccnx  comptomifluni  cft*  ni  ljtisdicitur,  accipioportccfaliasenimnulta 

cuod  de  atbicris  juramcnto  tcceptts  ftatutii  cft  e(Tct  latiodubicadi )  dc  compiomiflofupcrbo- 

ilnjlin.ini  4. C.di  arbitr. abeod.mutatum  cft.K.  nis  Ecdefix.quxipfi  fructuanomrc  tcnent.A- 

fi.r.11.  Et  dc  hoc  fcil-  Cafucompromifll  nudo  dcoque,cumprxfcrtim  exipfiusTtcur  fcnrcn- 

padtofadtiagiturcriamw/r.// j.quomodo  e-  tialit.  G.  compromiflum  Lt  fpecies  quxdam 


tumClef.  tyBari.  d-  /.  t.  tum  k.  L  t.  com- 
ponunt  Mihi  tamcfcrupulumhicmovet,  quod 
tiiationejurisnottriarbicrium  omne  itiputa- 
tione  vallarumcflcoportet,  ncquealiasatbircr 


tranfacrionis.reorari  posfit  concraTrcucl.  non 
recr^hiecompromicci  £c  Alexandcr  allcgaru* 
fcntentiamTr  non  probarcfcdcantumhocaf- 
fiimare  vidctucquodprarlatusconvcniri  po>fic 


a  prxtore  fcntctiamdiccre  cogitur.  Ncquehic  cx  ftipulatione  pccnali ,  &  hoc  ramcn  argutatio 

fatis  apparcr.pofterioribuslcgibusefle aliquid  quxdam  vidctur, &  fortafle  verius,  vbi  fupcc 

anutacum:  Sc  vc  maxime  luftio.  dc  exceprioBC,  jpfare  compromi'  ti  non  poteft,  nec  ftipulatio* 

aon  tam cx  fcntcntia.  quam  cx paclo  dcfceo-  ncmpocnalem  valere. 

dcntem  accipias,  vc  quipaccum  eciam  nudum  Pagani  ]  Hi  vciqucres  ptoprias  posfidere  ,  Sc 

fecic de parcdo fcntentix.cxceptionepacli po-  in  iudicio Itrigacc  poflunt ,  quod apparcr  txti- 

iteaconcrafcntentiarn  venicndo.rcpclli  poslit,  tuloC.dt  Pagan  cum  illotcmpore  eoudum  om- 

qu.imcxphcacioocm  Iuftin.etiam  vctba ind  l.t.  nibusconveifisad  fidem  civesectaeflcnrqttod 

in  tr.idmitniox,ibittxetftientm  ti  vttut  p»Oi  gt-  hodie  f<cus  eft ,  &  rroitbus  noftris  papani  non 

ntran:  attamcn ita non fatis removctur  llJud,  nifi  inrcrpciegrinosrefcrripollunr, quibusra» 

quod  cx  t  auone  iutis  noltri  compromiflum  lh-m  men  ms  &  uiftitia  adminifttandaetit. 

pulationecancumintcrccdenterccTc*  ficti  dixi-  VafaUi.\\^\i  eos  comptomitcetc  pofle,  mrdo 
auttt,  Ncquc  enini  eipltcare  posfis  Inftin.  dajav  nihil  fiat  ln  prxiudictum  domini.  Arquin  hoc 

fufinguiari  qui  proponitur  tnl.litigatcttt  n.§.  potiasquxrendum  ,  anhic  aliquod  ptxiudiau 


inttrdnm.)  dt  arbttr .  vbi  nudopacto  fic  compto- 
miifuminter  vtrinque  dcbitoics,  &  utrinque  G 
non  pareatur  fentcorixarbitri,de  noo  pctcndo 
pacifccntcs.  Verum  ifta  alijs  confidcranda  rc- 
linquamus Faoliusfanccft  , vtexccptio  detuc 


domini  vttfecuj  Equidcm  rtmu  m  altcnus 
prxiudicium  compiomuccie  fotcfi.  Quod  fi 
ira inrclligic .  non poflc comprom:tti ,  vtalccri 
pci  fcnicciamfcudumadiudicaii  ncqucar,  ne- 
que  difl  Clatusmalcalle^ac  &  eo  ipiocomp  10- 


qnatn  acxto,  &  ut  inrcrveoientepatfto  cxceptto  mittcic  cum  aoo  poflc  elticieciic  contta  textu 

nalcatur ,  cum  cx  communi  rationc  iuris  atftio  ir.tit  d.L  Cetra  .  e^mtap  «»  etir.vfluut.  it.  ma\m 

tx  paclo  pioduci  nou  poflit.  t  Vcrum  Juftin  in  d.  nt y"--c7j.Ncqi  obftat  quod  Clar  movrr .  vaia'!! 

/•  t   C.  dtrtctpt.  arifit.  quod  ibid.  communi-  de  fcudo  -*ilponcodi  ic  illudai  riiandt  po>. .  f.a- 

tcrnotaot  Dd.  xquicacem   im6  xquaiitatem  tcnOtih  ibcir-quiaarbiriiaitdicio  C  it.ftai  ha- 

ob  oculos  habuir,  neque  ex  inccrro  «.vcn-  bent/.i.V(«r^cr.adcoqi>epcrindcerit  ac fi apud 

lu  ius  compiomisii  pendcrc  to1uiC|  fcd  x-  iudiccmfup ccfcudocorc-.racunjfuiilct. 

f()  LlT. 


L  i  t.  B. 

Hie  quoque  pirumcoocinn^  copulantur  di- 

verfx  pcrfonx.fcrvi .  lmpuberes ,  mulicics ,  fu- 
tiofi  Ecnimirum  hxcres uoncxcinplisnudis, 
fedregulis  exnlicanda  erac.  Ec  coniunguntuc 
nerfonxqux  fimplicicer,  &quxfecuodu  quid, 
&-ez  dmeifis  planecaufi*  prohibentur.Scilicee 
mulietcstccie  compromitrunc ,  nili  ouatcnus 
eompromiflum  incidit  in  fpeciem  intctccflio- 
ois,  adeoquc  hoc  pettinc  a  J  cractatum  dc  Vcl- 
leianfi.Impubctcs.funou.ficut  &piodigi,fub 
locumcommuncmpertincnt  corum  ,  qui  ncc 
obligari  pofluocoec  idoncam  in  mdicio  ftandi 
pcrionam  habcoc :  et  quibus  duobusxftiman- 
dum vidctur.  an  aliquis  compromirtcic  poflit 
ncc  ne  Poftcrior  racio  milicac  infervo.vc  doccr 
Lf.ffiftrvut  t.Jt  ptrul.  vc  nccactiodc  peculio 
er  cacaufaindonunum  dctur,  dequobcocC*- 
tac  d.tbfn. 

Lit.  C. 

Huncquoquelocum  ,  inquoscompromitti 
portit ,  tantumpcrcxcmplatraclac  Tr.  Diccn- 
dum  vidccur .  cum  qui  judexclle  poteft ,  ctiam 
arbicriumic&efulciperc  ,  cx  lationc  l  i-  dtnr- 
bttr  inndsi.4.1  tod  vbi  cx  co,  quod  minor  20  an- 
ntsjudicare  non  cogitur.ncc  rcttcin  cum  com- 
piomutt  infcrtu: :  fct  icrtignar  tcxtui.quod  Ptt. 
Y*b  nit.x.Jtreg  mr.n  1 7.minorcm fulceptoof- 
ficioiudicis  fcotcnnam  dicerc  cogi  cxiftimac. 
£t  hacinrefarcnduimft  ali.im  arbitrij  ellc  ra- 
tioncm  per  J.L  41  qua  a  minotc  uo  aonisarbt- 
trofcnrentiam  didlam  invalidum  cllc  piobatur, 
qux  taincnfpontc  dictaab  coiudicc  pioculdu- 
bio  valcbit:/««W  n.dt  -ttud  ht  triplcx  ratioda- 
ii  poreft  .  ptopter  quum  facilius  judcx  qtiam  ut- 
bitct aliquisclfc  qncat-i   Quod  ille  mdicct  ao- 


DISPUTATIO  XII. 

non  de  atbitro,fed  de  delegaro  loqaaf  ur. 

®uodnrbitrntor tjfe ft>ffit\  Patticula htdit  fu- 
petvucua  videtur ,  quod  nihilhacinrc  murat4 
eiJe  oftt  ndi  poflit:&  cum  ut  fxpc*  dictum.arbi- 
ccatoriudexnonficquomiousaminore  10  an- 
nisctia  olim  temcdia  traufacriomsproponi  po- 
tuerincdubicarioccporcltnccdcbcc.quain  rc 
divcrfaarbirriracio,  qui  fenccr.riam  diccic  co- 
gnur .  &  adcoinfuiccpcionearbun^quxdain 
iubi-ftl*fio,quxct»«mrcfticuciooilocumfacir, 
/. 4 1  infinJt nrbitr. Ec  ftufciauuc aifc tt u r  nuth.fi 
vtroC.ht  inquanihiidemtnore,fcdbocra  ura 
dcciditur.quodbpifcopus  cum  fufpccto  jvdice 
caufam  audirc,  camquc  vcl  iudicialirct  dcluac 
tctmioare-  Lit.F. 

Intcrarbitriprohibitosrcferrhic  iudicf  or- 
dmaviti  Qu*fcntentiavcibo»rrf/»jry,  como- 
do.quo th  i  fum;tur.;quomodoaccipi a Trcut. 
indc  co.ligcrclicct.quojjuncivilihacin  rc  iu- 
rc  canon.  dcrogatu  ctlenonobfcurc  cxiftimaij 
aceepto.vcta  noo  videtur:  velquodnonfacilc 
ftatueodacftdiverfitasiuriscivilis&  Can.quo 
iu  otdinatium  luduem  compromicci  poteft  c.r. 
frit  dtnrbitr  velquoduciqucnihilimpcdimc- 
cocflepotcft.quominuSTcrbicaufain  pra-toic 
vel  prxlidemrccle  compromittarut.  Ncc  ob- 
ftac/.y  *  1  Jt  *rb  quialoquitut  dc  iudicc  pcda- 
nco,  qui  cumcx  tormulafufccpcaiudicarc  de- 
bcacarbitriumciu'  coanoveiltr  non  redce  la 

fcrccipiclilud  ve;dfrivoIomqur)dhuiciuri,TC 
nc  compromittatut  iniudiccm  otdinarium  co« 
luctudinc  putatcflcdcrogatum.tefpicienspr 
cul  dubioad  id quod  Accurf  notat&  obijcit 
d.lp  |  a.ir *r//tr.folcrciudnesanrequam  fec 
tcntiam  fcranc  ,  tranfaccionc  tcntarc  intcrpa 
tcs  quiahocnon  ladiccspcdanei.fcd  mag'ftr 


torirace  publica  ,  hicprivara  a-  Quodillccx*  tusoidinarij  faciunt  itcc  male  rcfpodet  Accu 
prxlcriptofoiniula: ,  hic  cx  arbimojudicut  j.  tudicesituu£.rcviccsnonarbitrorum,fedaib 
Quod  illius  fcntcntia  appellutionc  cmcodar^tratorunu  fex  quoqurdcm  confirmantur ,  qu 


potcft ,  huiusfcntcnrixmetu  pccnx,  fi  vc  arqua 
fiuc  iniquafu  ftandum  cft. 

£.ti*m iu dtgmtitt  confiitutot.]  Hoc  quidc  catct 
omni  dubitandi ratione ,  qua  tamc"  fubcflc  par- 
cicula.rMm ,  arguerc  vidctur.  Et  rllud  mcon- 
cinnum  quod  hi  cum  infamibuscoiiiunguntur, 
Lit.  E. 


pauld  ante  dc  arbiciaconbus  diximus  ,  cum  i 
dcx  .  quoc  ifu  concoi  diam  ccncac,  non  tudicis 
fcd  mediatows  vicc  fuogatur  ,  &  quicquid  it 
intcrpattcsactumcfcnooautoritatc  mdiciali 
fcdiufc  tranfactionis  valeat.  Hinc  ctiam  dcci 
di  potcftquxftioquam  Accurf.movet.an  in  dc- 
lcgatum  hodic  compromitii  polfir :  qrod  qui- 


Si pATttieum  eltttrint  ]  Fruftrahocadjeflum  demnondedclcgatoadccitamcaufam  ,  fcdad 

eft  ,  fiqiidcmnulluscftconipromillanuscitia  umvcifitatem  tcclc  affirtuattir ,  dc  quo  grucre 

pattium  ckclioncm.  Etm  boc  iniuriam  facic  dclcgati  agitur/nc pennlt  dembitr. 
VVtfcmbccio  ,  quilocoallegato  vcrius  elfi  a  c 


L  IT 


mmoicm  10.  annis  juie  cmli  arbit:  um  clfc  Kon  criminnli.nifiz^AtnrcivtUtrr.]  Pr.-pc ic  lo- 
ponpolfe  &  rcfpoadctiid/.f 7.drrc ix4.  quod  illa    qucudoiciuuafic  nullabxc  limuatiocft .  qr.ia 


lixc 


DE  IUDICTIS.  ut 
hxccaufacivilis  cft  iuxta  diftindlioncra  Sc  cx-  quidem  infamts  mtgiirratas  ex  cerra fcietn.a 
plicarioncraabipforraditamffcf/i.  aprmcipe,  te  contracum  cooftiruturj.di.fici- 

Son  fn; rr rr bm meriimperij  H  i  c  quidem  tau-  lius,  contrapcdancum  ludiccro  autcm  factliu» 
rologiacic,  quiaoinnismcrninpcrijcaufacri-  a  partibuscxcipi  8t  illc  ob  periculum  corrup- 
minaliseft,  &  vicc  vcrfa,  luxtatradtraabipfo  tionis  a  partibus  tccufan  poteiit  •  ipfc  auictn 
Cuptidifput.i.tbtf  r.  datus^quominusiudicct.vix  lcpoterirexcufa- 

Vtlmixti.]  Rcperendahucfunrtradita  fupra  icnrglun  C.  d.  infMm.!;tnciM.l.\t.$.i4  d.mun  & 
ddifp.\  rfc.4.vbiquxnjmmixti  impcnj  fint.cx-  bonor-  quxcriamcft  fent en t ia  C*jlrenf  ml.  cum 
plicatum.  Porrocumcomprorr.T..oncc  impe-    frtter  ii.J  i.A.i.Vtproindcfpccialc  vtdcaturin 

eo  quiobturpirudinemcxfcnatu  motusclt  ml. 
jdeftnstor. 

Lit.  C. 


rium,  ncciurifdictio  tribuatur  ,  vbi  quxtitur, 
fupct  q  .i.buscaufis  eompromim  i  olfit .  non  ad 
iunfdicrioiis,  an  impcrij  fint ,  di  Itiiiguendum. 
fcd  ex  conditionc  caufarum  de  hociudtcandum 
vidccur 

StcfuptrrtiudicMtM  ]  Cum  ipfc  compromif.il 


UonhabtMmtti  ctcum  ]  Probarurhxc  fenteria 
ex/ti./)./quxmalcdcco,qui  poftfufccptuoffi- 


cumtraDfactionchiccomparet ,  dubia  vidctur  ciumcx  cafutalisfacluseft  explicatur  .qu.a  vt 

cxccptio  qua  fupcr  rc  ludicata ,  fi  huic  pet  par-  jud.*  pcdaneus  fupcrpfivatafpeciali  caufa  da- 

rcs  rcnuntiaiun.  (it .  cfipromitti  poffc  arriimat:  tusintcrim  cxcus  efficiarur ,  non  nifi  dcrarifli- 

cjm  tcxtusiurisfimplicitcr  fupcr  iudicaro  cra-  mf  co  nnngcntibus  efle  potcft.Facif/.ti  §.  i.h. 

fioi  poflc  ncfccnt,  quibusaliasfacile  fiausficn,  tit  Vbi  tantum  muti  &  furdi  fit  mentio.-  ex 

imdmanifcUoilli  cludi  pofTent." ocq;  ver6  per-  quo cxcum iudiccm  dari  poflc.ibidim  collig-C 

mitti  debet,  vt publicaautoritarc  dccifum,  a  Caftrcnf.Plaic  dubumrtoncft.quin  contrae- 

privatisruriusio  controvcrfiam  vocctur  lic  al-  jufmodi  iudiccm  cxcipi  a  partibus  poflir  quod 

\cpixumtap  txptfit».  i.Je  nrbttr.  fcnrcntixTr.  acxco  multaminuscommode  cxpcdiri  quear. 

potiusrcfiagarur,quippcquodce.mpiomiflum  Quod  fi,vr  ipfc  iudcx  fenrentiamexfcriptore- 

fupcr  iudicato faitum  omnin6  improbet  8c  ao-  citer.ncceffariumhodiefjt.cx  l.ftn.God  dtftnt. 


nullct. 

TH  ESIS  VII- 

Thefisiftancque  cumprxcedenribus.neque 
cumfcqucntibuscohxrct.  fiquid.mtradira  tb. 
x.tb  B.&feqa  ad  iudiccs  ,  dc  quibushac  th.  tra- 
ciat,  five  quxrasdc  ipftsquvdautur .  fivcaqui- 
busdaDiur,accoT.modarinonpoflunt  imo  ffs 
Ut.A  hMcth  inalUg.fiopolui.  cum  iure  vcteti, 
quod  in  tpfach.proponicur,  nullomodo  convc- 
niunt.  Etomoin6Tr  jus  vcruscum  uovo con  • 
fundit.  &  xquivocc  vcrbum iudtcis .  mod6pro 
mapiltrarii,mod6propcdancoiudicc,cittavl- 
lamcauttoncm  confulim  ufurpat. 

L  i  T.  A 

Quibututltl*.  ]  lus  dandi  iudiccsfpcci  ali  hic 
concclfioni  acccprum  fcfcrt,  quod  tamcn  fufrs 
dtj}.}  fi.4  lit  ^.dixitcHciutildictionis  Atquin 
h*cduo  interfcopponuutur  /  i  tnfr.it  offict- 
ms.Ac  quo  vidc  noratafuptaa^  th.s.. 
LtT,  B. 


tx  frricul. vtiqae  cxcum  iudiccm  eflcnonpof- 
fccoiWequitur:  dc  quo  adtum  ctiam  fupraW/#. 
4.rA.i  dijp-%  rh  1  lit.B  quibus  locis  cad  hxcqux- 
ftio  a  Tr  proponitur. 

L  i  T  D 

H.ilemus  imperitum  i u rii. Neg ar  h i c  T r . i m p c - 
rirumiurisiudiccmdati  poflc.  Cuiobftare  vi- 
dctur.non  tam  Ipm  C  b.t  quam  pottusquod  ia- 
diccsdati  olim  magis  de  faclo  quam  lurc  co£- 
nofccbant.vtipfc  rraditTr.fuprai»»  4  *"  yl,r' 
C  &  quodindiccsICtosconfulcrefolcbant«rx. 
f.rtfponfalnjl  d.tur  nat  &  fane  olim  cam  ICto- 
rumcopiam  fniflc ,  vtomnes  iudicespenr  cf 
fenr.verofimitc  non  eft-Er  proinde,  non  ra  um 
inrer  magiftratum  diftingucndum  eft  .  &  mdi- 
cem  pedancum,led  amphos.  inter ios vctus  & 
novum  vtilloquidcmctiam  impenti  luns  po- 
inerinrcflciudiccs  ,  non  aotcm hoc,  vidclicec 
poftNev.xa.qoa  Juftin  in  mdicibusrtquint  pe- 
ncc  aliunoc  cos  vlilt  1  mtndicare. 


rtriamiutis, 

j»cti*mrr*vreTtrninenitati.]DMnzncTielam  vt  ipic  loqmtur,  ludicandi  honcfta-rm  :  &  hoc 
hicvidctutintcfordinaiium  magiftrarum ,  &  fcin  ludic.bus  otdi»anjs  ad  dcciftoucm  con- 
iud^cmpcdaneum.-acaniudcxaliquisdari.an  ttovciflaiumdcputatis-/  N«/  Si. mfr  fr  rap.t. 
cnnrracumdatumcxc.pl.  &  aoipfc  datus.  ne  Nih.l  autcm  mutatim  in  mag.ftian-s  adm.ni^ 
tudicaiccogaturfccxcufatcpoffit.EtcoQftitui    ftrattoni  jlicoip.a-poiim.qunrrq  u,^.  cra, ■ 


tJl  DISPUTATIO  XII, 

homines  militares.aiTcifoicfque  habcbar ,  qui-  giftratadarasaddicriifque ,  iudicare  &  potcrif 

bus nnpurabatur  ,  fi  qutd  mmus  rectc  md.ca-  &  dcbcbitoon  obftantcpatiiapotcftate  Quod, 

tumfuitlct  CasterumTr.nonrcclcvidciurca:-  fc.tnnwt/7»  diud-quz  iudicarr  miouspublictl 

piffe  Dd.quos  pro  diiT.alicgat.qui  tatum  abcft,  effe  tradit :  quibus  rcrbisrcmovctur  obtecTio, 

vt  in  iudicibus  pctiram  iuris  dcfidcrcnt,  vte-  qux  a  iurc  patriar  potcftatit  potcrat  dcfumi, 

tiam  imperitoslitctarum  adm  rtat,  dc  quibus  quod  nimirum  hoc  in  munctibus  publicis  roa 

etiamnonimpcritisiuii»,difputani/.^cn.C  /».^  attendatur/.  i.dthisqui funtfitivtt  mlieni  ittris, 

idqucita  afljtmat  il>i  Cjn.B*rt.S*!,&  Cajir.qui-  Circamagiftratum.dtftinctiointcrpoflc  &  de^- 

buitamcnobltar  Ipen  C.defent  txptrit  cui  non  bcrc ,  oon  divinatoua.  lid  vtra  6e  on.nind  ad« 

convcnit ,  quod  tbid  Cyn.&ind  Iptn fufficcre  rnitrcndacfts  vt  fc  ctiamfi  mhilhicoppoBatuc 

ex  jftnn.it .  fi  pcr  norarmm  prarf:nteiudtcclc-  velcicipiarur.reclius  raracn  faelurus  fir  magi- 

gatutfcnrcnria  :qti6d  itanuIijciTcr ,  qur  tnd  /,  itrarus.fi  fuperc:ufmodicau.raaItcri  mandcr  m- 

p»n.inhoc  ftatuirurprrrogariva  magiftratuum  rifdictionem:  cxtcruqutn  tamcn  tusin  cadicc- 

matorum  quam  rationem^/f  Gloff.i»  dtci.tptn,  re  posfit  argdl  10  d.iurifd  quamoninonc  oput 

C.h  tit  expcoditcoutraCyn.S*/»*.»»»  d.l  ftn.C-d*  ooitfuiflcr ,  fi  nullomodo  magiltrarus  ii ;■.  dicc» 

ftnt  txftric.  tc  potuiilcnt :  oifi  foite  poflei  lort  tutc  hic  ali- 

L>T.    E.  quidmutatum/.  un  C  ntauittnfuacauf*&ly% 

Oclodccimanniimtmrem.  ]  Hunc  plane  rcmo-  Vant  .d.Sullit.txdtf  iurtfd  n.6*,  Ncquc  putamus 

VctTr.afacultatejiniicandj.^ioquonon  facit  divcrfis  hac  in  rc  fuiflc  fententia»  ICtoiii ,  cu« 

lu.f-i  ff.t-  quin  oppugnat  magts.quodcxclu-  iurmodi  divctfitatcm  mioime,  vrmalc  exifti- 

Hoimpubcrisvidcatui  includcrc  pubcrcm.  Si-  matTrcut  inouit/ 6  dtarb  quippc  cui  optimc 

cut  Sc  magiscontraeumfacir /■  qui.Um  17. dt  r$  coovcnit  cum^77.</.w/ncqucquodibi  plcrif- 

iW.quxintcrconfcnticntcs  minorcm  ij.  annis  quc  placuifle  dicitur  ,   indc  fcholxs  Si  fccras 

judicarcpoirccofiimat  quomodortiamlocum  ICtorum  ,  indivcrfasabiviflcfcntcotias,  vllo 

illumaccipir  Accurj  md.l  12  h.ttt  dyfojltuSart.  modoinfcrri  potcft  vidc  ctiam  dc  hoc  aotati 

fS>Ca(ir.md  is7  vbi^uatuorxtatcs  dilringuut,  fupra  difp.i  thS  la  A. 

impubcrispUnc  inhabi'is.pubcns  vfqucad  1*.  J//«///i«/'/i<>»H«i»i,y?.]Exrrapropofitammar«- 

aonum  ,  habiltscx  confcniu  partium ,  vcl  fi  a  riamhocaffcrtur ,  ranroincommodius,  quoA 

priocipcdarusfit  vi^  icad^o.  annttm  ,  habilis  cumtotahacth.  aj;atur  dc  iudicibus datis  pe- 

gtiam  citrapartium  tonfi.-pfiim  ,  vttameofcn-  dancis,  bt  omoino  uullam  habucrinr  iunldi- 

tentiam  dicrrc  non  cogarui  /.41. tiearbttr  &de-  cTioncm. 

niquepolt  xo.anoum  Jtmplicitcr  habilis.vtctia  An  in  tauf*  libtrtatit  ■  ]fn  quxftionchac  an  in 

cogatur,niliquod,  vbi pcriculum Irfioniseft,  caufajliberiatis  dari  potucnt  iudcz,  ncfcioqu( 

rcititutioncm  implorarc posfit-  Manc  lurc  Ca-  iciunamarTeclatfubtilirarem,  dumait  .prxro» 

non.  ncc  confenfus  parriumminoris  18.  annis  res,  vfqucad  Conftantini ,  prxfidesufque  a{ 

pcrfonam  I  jonjmarc  polle  v:dcmr,  tx  taf.  cum  Diortcriani  rcmpora  tudiccs  dc  Iibcrtatc  dari 

ntctfmum ,  *nt.ptn.d.rffic.dtltg.  quam  diverlita-  potuilTc.cztcrum  v  ci  bis  iflis  nihil  aliud  diccr? 

tcmtutiscivil.de  Canon. not. C«/2.xn // I.jj.dt  rt  vidctur,  quam  morcm  dandi  iudiccs  a  Diocle- 

iud>  tiane  inprovincijs.a  Conftanrmo  Romxfuifle 

Lit.    V.  fublatum  ,  &  adcri  rc  ipfaquarftioncm  propofi- 

■    Proponitut  Ii;c  pugna  &:  conciliatio  /.  jo.dt  tam   affirmat.    Et  idco  fimplicius  dixifier 

iurifi  cuml  T7.dtiu.itct]t.\\.n  vulctur  dtfttnguc-  potuiflc  in  caufa  ftatus  dari  ludiccs  :  ttcnim 

Jum  intcrmagtftrattim &  uidiccm  datum.qud  fublatoin  univerfummore  dandi  judiccs,  nee 

ad  huocnonreclediftinguitur  intcr  caulas  pu-  decaufaftatuspotuiflc  daricofcquitur-  Duplcr 

blicas  ic,  privatas ,  quiafu^cr  his  tantum  ludi-  itaque  hicquxftio  enafcirur  .  an  &  quando  fuc- 

cc$dantur:non  ctiam  intci  <us  diccr«  &  iudica-  rit  fublatusdandi  judiccsmos:2  ao  olim  decau- 

tcquoniam  non  ius  dicerc  ,  fcd  tantum  ludica-  fa  ftatusiudcx  dari  poruerit.  Acccdit  j  incidc- 

redtcuntur  iudiccspedanei,dc quibuscum hic  rcr,an  prxlcs  poruerir  cognofccre de caufa  fta- 

agatur  ,  nonrcctc  hxc  diftindtio  proponi  vidc-  tus  lliud  initio  non  fatis  bcnc*.  quod  prxtorcra 

tur.  Nominatusautcmiudcx.V.C.filiusincafu  itaopponitprrfidt.quali  raptumin  vtbc  Roma 

pattis,  rrctc  fc  cxcufabit ,  Jc  a  partcadverfa  re-  prxto:fuerit,cuiusconttariumappatecet  Kav. 

Ac>rccufabatut.admillus  autcuapatrc,&  a  ma-  tj.xs-tf  O>       licut  &  fublibcra  Rcp.  m  pro. 

vmciag 


DE  IIIDICIM.  tff 

▼  iociasmultas  prxtores  miffbsfuiflc  conftat.  telIigaturdcorcfinari©procedcdtmore,fecun- 

Adprimamquxftioncmpertinci/..z  CJepeJan.  dum  qu6in  caufaftatusiudex  datsduseratiquo 

tnJ  cxquaprxfidibusipfarumcaufarum  notio  (ca[\iind.l.2.C.dpeJan  tuJte.  prxf.dcsde caulis 

itnuo&acft, extra  quam  fi  impediant  occupa-  civilibusantca  cognofccrc  potu:fl"c  ncpantur- 

tloaeidl  i  vclficaufxeflentvilcs  authumilcs  vclquodvabid.l.i.&fiJuprrcaufaftatuscognLif- 

l.nlt  C  d  r.f>NSa.r«/>.r.vtrc£Unotat  Cttiac.m  certnon  poffttM judtc-m aprrfidc ,  fupcrcaufa 

parat  C.h.t.Scip.Genti.dtistrijJ  c.n.  Kchaftc-  rupti  teftamenti  datum  rcfcit  i  poiluDr.cu  Gcv. 

nusperfpicua^./  i.fcntcntia  C\catScinvtrf  quod  t  *j*rixr      quemfcquTui  H  ttomttn  a^obferv. 

noaitm:  in  quo  facuica*  dandi  judicisnegatur  in  *  quod  fcilicctilhs  veibis  miu^rtfiJemprov.n. 

caulis,  qux  etiam  antca  ad  cognittoncm  Magi-  cit,  cognofcendineccflitasipfi  pixfidi  impofita 

ftr^cui'ni|jLttiocbant,ncalia*jutifdicliopii(i-  non  cft         9  deoffic  frtfid  vcl  dcnique.-quod 

dumviJcjtur  imminura.  Scd  vcrf.  ult.dumta-  illa  verbanon  arguunt  dcfcclum  jurifdiclioni* 

tnen,ryc  obfcuram  planc habct  fcntentia  .quod  jn  prxfidc ,  fedrcfpiciunt  quahratc  jndtctj  r  of- 

autcaufxillxingenuitatis,quarumibifitmen-  fcfl'ori|ibiinrcntatiapupillo,cuiquxftioftatuf 

tio.anteapotcrantdclcgari.&pertinentadpti-  movcbatur,  quaexdictoCarbonianointem- 

mummcmbruin:auroonpoteranr,  &  pcrriiicur  puspubcrratisdiffcrtur :  quam  crplicatioDcm, 

ad fccundum.Vr  proiDdc  negationcm  locus iltc  fcd  tamen  a mcotelmpctatoris paulo  altcniotc, 

viAcnui  dctidciAtc.fuperquaettamnonpoterant  fapptditat  Accurfttu &  fcquuntur  Cyn.Cafir.ry 

antt  cognofctrt :  vt  fitcxceptioa  primo  membro  altj  Doel.ind.l.CoJ  orJ  iuJictor  Alixcxpltcatio- 


quodicil-  hxcaufr  fintrcdadxadinftarearu. 
quxanrecognitionisprxrorixcranr,  &in  ij$ 
nec  proptct «ccupatiooesliccat  datc  iudicem. 
Vix  cnim  cft.vc  tria  caufarum  genei  a  ftatui  pof 
fint:aliudcarum,fupcrquibus  (vtdelcx morc 
judiciorum)iadexquaiineccflaiio  iaduscrat: 
ahud,  in  quibus  nccclfario  ipfi  magtftratus 
cognof  cbaoc.aliud  dcniquc inter  mcdium,fu  • 
perquibusproarbitriofc  iudiccmdarc  ,  &  ipfi 
porcrant cognofcerc-  Vix  ct iam  cft.vt admitti 
poflit  explicatioSfi^  Gent.z.iurifJ  n.quddprx- 
«dcsolimnonjure  prxfidum  ,  fcdjorcprxto- 
riovcjproconfulaiide  caufis  ftatus  cognovc- 


nesfrigidioresfunr,  velut Lyclanta  umemml.i*. 
Pac.inl.6.C.dtrtb.ered.vtd.l.t.  dc Prxfidealte- 
riusptovincixaccipiatur :  vclut  dcquocunque 
iudice,qui  caufxprxeffedici  potcft ,  explice- 
tur.quam  ibidcra  rcfert  Cynus ,  vcl  illa  vctba, 
tyfifttpereaitfaflatus,ryc.  pet  conccflioncm  di- 
cta  intclligantur,  rclata  ab  codera  Cyn.  &  pro- 
bata  Dent'l.t7.eommtn.f.  Illud  quoqueferri  noa 
potcft.vt  ind.l.x  lcgamus  ,  adttt  praftdis  deleg*- 
tum.  quippe  quiadtre  noo  potcft :  ncque  illud 
Amon  Tab.  if.ctniecl.S.  vt\tcxb3>*ccepto  iudice, 
textui  inlcrantur.  Vite etiam add.Li.C.de pedm. 
iuJtc.ryaJJ.l.t  C.JeorJ.iudie.  Den.iy.  tomment. 


fiDt.-vt  vidclicct^./ .2  jusprxdumhaflcnusau-     u  Longr.val.dt  iurisJ.p i.  e.i.  ey  j.Fw».  i.  felecf. 
«umfit.&ipfi  quatalcsdeingenuitatccognof-    t!.  Porrd  an  codcm  rcmporc  Romx&  in  Italta 
canc.adcoque  vei  ba  fuptrquo  poterant  antta  c  g-    ius  danrli  iudiccs  abfoluetit  non  fatis  in  ptocli- 
»ofCeTt ahquandocos .  vidchcct ,  iutc  pr*  tons 
▼cl  procofulisinprovinciasmiflospotuiflc  fig- 
nificcni.luvaturplanchxcexplicatioex/.i.C 
d.orJ.tud.  quadecaufaftatusptxfidcmcognof- 
ccrenonpotuifrcoonoblcuiiJoftendttur.quod 
firmat  Ptm  Ep,ft  77  M4  Traian.  &  probac  Cut.  tn 
rtcttatadtit  C  dt Carb.e Jta.licctiaconttiiium 
Tocet,  quod  abfurdum  vidcatur ,  fuprcmum  in 
provincia  Magiftratum  cognofccndi  ca  dc  rc 
jusnohabuiflc.cumprxfeitimaliudio  provin- 
cianon  fucrir.a-.  qucm  carespotuertt  fpe&arc; 


ii!  cfti  ncquecx  co,  quod  formulx  &  a&iones 
non  amrliuspetitx  &  tmpettatx  l  i.eyi  .C.  dt 
form.tyimpttrat  fatisfolidc concludi  poteftiu- 
dicesampltusferti  non  potutflc.Ncque probac 
hoc/.i.C  Jtoff  prttor.  vtmaximc  admittasper 
campta.toiiiniun^um  ,vtipfc  dc  caufa  ftatus 
cognofccict.quod  cx\i\'\TX\*niSc''p.Get>t.i.Jet u- 
risd.it.  RevarJ  j.var.io.  licct  nccabfurda  fit 
cxplicatio  h»hf  6-quod  ciimolimcaufa 

ftstusiudtcijccntitm  viraliscflcr,  caconft:tu- 
tioncprxtonsfaclalit  proprta.  Quin  quod  ia 


&omniumomnin6  caufarum.quxRomxa  va-  fpccie  dccaufaftatus  d.  l.  i.  loquitur  ,  inalijs 
rijs  judtcibus  &  Magiftratibus  expcdiuntur  caulis  morcm  anriquum  obtinuifie  con- 
cognttioadprxfidemrefcratur.ifqucomnium  cludi  poflit  :  qucm  tamco  fenfim  fublatum  ( 
"  eique  dduetudini  fublatnm  ,  vetcrcmpro. 

ccdcndi  ritum  caufam  dedifle  factle  admic. 
tam.  Supercft  pollrcmum  ,  quod  fccund0 

Gg  loc# 


Roihx  Magiftraruumofficiofungidicatur/.ifl. 
"  &  u.d.ofjSc praftd.  Nequc  dccftaliasquod  ad 
Ui  C.detrJ.turtd.  rcfpondcatur. vcl quodin- 
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locopropofitumetat.anulimfupercaufa  ftatus  quippcquodiaea.^ri/.a.CJf ftnitni  inl.r.C. 
ludcx  dari  poruerit  •Quod  Dd  comtnunitcrne-  deiefum  ry  ml.  \  adlUcid  acrus  aliq  u  pioptcr 
ganti/»</  /  i  .1'  deord  iudu.ry»in!.)  itimtitd.  vbi  publicam  vtiiicjt^m  favorabilircr  luftinepiur, 
caufasftacu>faciunt  impciij  mixci ,  io  qmbus  6c  hoc  opcratut  o;.uuio  Sc  error ,  vt  pcninlc  lic, 
ron  admiccuncdcli*e,ationcm.Lrfacii/. jx.  *'  7.  ac  fi  ab  homiuc  liocio  actus  illi  cclcbraci  fuil" 
deuro.  quxmaiores iudires  in  caufa  ftatus  i e-  Um.Spectalis autcm  i-tio  eft/  j  mfin.  de  fufelL 
qumr  Jfl  cotranum  facmnc  quxaffcrt  Rcvnrd.  Itr.>t. vbt  ctror  dccidc  quxftioucm  ,  ao  arpcnro 
}.v*r.iO  cutn  cx  al  js  auctcmbos  ,  tu-n  cr  /  i.d,  cuiuiacaut  r  candJjlua  aigcntea,  ad  hunccf- 
Ub  c*h[ ey>l  f.tnprtn  ti  quj.ndoqmikro  a  (uxto-  u  ctum.v  t  Irgatario  dcbcanrm.  qtiam  qua  ttto- 
ic  pattesa  I  ludiccm  pcdancum  mitti  dtc<.  ban-  u.  m  cil  communis  vfus  dccidat,rcctc  lusfaccre 
cui  ,qua  fotma  loqucndi  vtuocur  1C-  tnd  /  8  CT  d:citut :  1 1 ccc  lalptCtarci  vciitate  c:tot  lu  &  a- 
y  Iracic? '  tnfindcfetit.lt>Ared.Qiuo&i\i*i\u\(\  bulus  imprntorum,  quomodoibi  iegcdum  cft, 
delcgJtusaut  pcdaneusiudcx  mbcri  potclt  pa:-  no.i/K/^rdr-rrii&ftiauitciAcciirfius  ibi  dtfpurat. 
nbusfuisfuogi.Ncqueobrtjbit W/.ja.».7.  ear-  quomodo  unp,  tator  crtare  portit.qui  tamcom- 
ttt  vcl  qnnd  euam  pcdanci  mdiccscum  arbittis  uia  lura  in  lcrioio  Dcctoris  lui  habirc  dicuui. 
ptiuatim  c  Uctis  collaci  .  maiores  iud  c  s  dtci  THBSIS  IX. 

pofsuc.vc  ilrvara7.*i#.  ?  v*r.  lo.velpociusquod  Lit  A. 

tnd.i.]i  non  lim^lexdccifio  &  coguitio  qi:xad  Prtterem  laterdottt  ]  Cum  prxccd.  ntibusmi. 
iu  ~icj:m  pcdancu  Ipcctat.fcd  toca  tractario  cau-  nusicclchx;  conoccruntur .  quxad  magittra- 
U  conlidcrjtui.in  quam  etiam  prxtotis,  qui  a-  tus  8c  iudicesordinatiospertiocnt:cxtctoquio 
ditut.formulaquc  dataiudiccm  conftituir  ,au-  clcricia  Jaicomagiilrarudati ,  vcl  vt  hodtc  lo- 
luritas&cogDiuo  verfatur.ccm  inatbitiosinc-  quimur ,  dclcgaci .  u  credc  caufis  laicorum  iu- 
taptiuata  conucntionc  compromittatur.  dicjbunt  :luct  non  facilc  ciufmodi  ncgotiafuf- 

T  H  6  S  I  S  VIII  cipcrc  debeaot  AreumenttLa.C  dtttfiament. 

Propouiturinttioaliquiddcicicctioiieiudi-  L  i  t.  B 

ais.quodrcdiius  tra&atum  fuifletr/j  it.  Iu«c  ve-  Ni>nr4*»ifflw'j(/fiw.]Vitiofahxcoppoiittoeit, 
tcn  ,  dcquoctiamaliquidootatumfupta  dilp.  quod  diucrfacft quxftto dc iuri«dicttonc,& dc 
4.  cum  prxfcntibuspattibus  iudcx  alTignaba-  cicmprionc,  PJanc quominus  laici  a  clericis 
ti*r,  f-tatim  i  umrcpudiarc  liccbat  quorcicrri  magiftrattbus  iudices  dati  pofTinr.  dubium  bod 
poteft  illud  Pl  nii  in  pancgyr  Sors-Sc  vrna  Midi-  cft  vcrum  Trcut  hxcfcntcntiacft,  o'tod  uwc 
ccm  afli^DJt.licrt  ciclamatchunc  nolo  .hicti-  imis  uctiooi  laicotu  clcrict  fint  fubiecti  :id:  o- 
aniduseft-  Cxterumad  i  Jtioncm  iliam  .quac-  quc diccndum crar ,  clcticosnoncfie  luftos  iu- 
tiam  abfeotibus  partibusiudcx  daupotcft.  alio  diccs  n>  caufis  laicorum.at  beoc  laicosio  caufis 
■todooppooendi&rccufandiopus.  Oidinario  clericoium.-quodhinon  cddiriooefua,  fcdcx- 
plaoc  magiftratui.  cxceptioab impcrnia  iuiis  cmpcionK  iutc  Iibcn  fiot  ab  iilorum  iurrsdi* 
aut  xtarc,  dc  quibusin  pixccdcntibus  actu  cft,  chonc  :  quapattim  bcncficio  &  facilitatc  nnn- 
non  obltabit:vtproinde  oon/atis  beacltt.B  htic  cipum,  parrim  ambitu  propno&  ponnficu  fuut 
refctatut  traclatio  6c  cxplicatio  L\.de ifffrttor.  confequuti:  vr  proindc  cum  pontificijs  crtet 
10  quadeprxtote  arjtur :  cuiustamcn  Jtcilio  Ant.V.ib  ml.jK  dtf*r}  cicmfuionrm  illam  tcfc- 
«riam  in  ludice  pedaocolocum  habcbu  ■  i  rcns  ad  luv  di  vmum.  Commifct  t  auti  in  Ti  di- 
|C  hicautnritacc  publu  i  &:  pe  fbnaamagift  a  vtrfasqu.t  ftioncs ,  an  hodic  fiat  c  xcrnpti  clctt- 
ta  fibi  imDoliramgcicu  ludicct  :  cx  quo  u-  ci, dc  quo  crftar,& an  iir.texcm»ri  uirc.  dc  quo 
Ipoofiocit  f>/  t^.nut^rktfutbutr}fndl  4  4  §-h  t.  nini  mcconftatf  vidc  hac  d<  rc  r  jctatus  r  jnos 
quomodocrtamrf./  j  fojiDd  lij.limitat./-»/-  eoL  a  doctisftmis  vitisio  caufa  Vcucta.aoteahquoc 
mttfen.  quadcrc  ctiamCwMf  \%j>bjtru. \\  Ct-  aoooseditos. 

•uenn  \.*jMrt*r.7  .Hcttem.tlufrr  q  ty.Ant.  Ccntim  ItMt}uivictverf0.]Ait,'ta  quibiu  caufis  cleri»i 
f  t.dtff.iurxtutl.t.i  Qua  de  caula  rcctc /»r.  audicntiam  habent  ncc  quoadf-ictum  ludiCv-na 
fciio.rTi'  dccifioncnia  /  \iidjf.frit  ntgar  ha-  la-cum  rcctecognolccrc  A  quin  (i  mrc  cxtmp- 
bctc  locumiu  notaiioputauco.ctiiusfcilicvt  a-  ti  iion  fuot  clctici.vt  Tr  difputac.&  audirocia» 
/tusouilaclcdiodefcndit ,  fcd  ipfc  fe  ingerit.  qua  cletici  babcnt  ipfisoon  tribuit  miifduSio- 
llludredeTr.quod  Dd  ootar.qut  cxd  tj.cx-  ocm.peca  iuufdictione  laicoinm  ipfoj  t»«tnict 
acuuai tcgulatn. tjuod ctitnuBjs  cxroi faciat iusj  cOfcqucnui  ca^ucc  toiJc t laicoium mt ildjclio. 

BCOB 


DE  IUDICMS.  aji 

b;  m,&  iia!aici,de  cacfisillisomninepoterunt  vendcndis  bonisagirar ,  peredlcraicni  cirario- 

cogaofcetc  &  iudicate.  Ecfanc  itaelt.  vccxra-  ncmadiusfuum  deducendum  &  compacendu 

tiune  iurtsnoftn  audicntiacleticofiim  cum  io-  arctan  potcft.  nequc  hic  ditecln  fcotcntta coa • 

iisdi<ftionclaicorum  concarrat.  nequeilla  ad  craclericumfcrmr.fediDgcoercfuperiurccre- 

ccrtascaufarun.  Ipccieslimitatafit,  fcd  hacty  d>totum  Quomodoctiam  dubioprocu!  cx  ftu- 

nus  EpifcopisconcciU.  vtantcquamresad  iu-  fal.DirfamariJaicusiude.TcitJiccicricum  ,  & 

diciumfccuIaretrahJttjr ,  ilit  ptius  caufas  au-  fubpccnaperpetoi  filennj  ad  agcodum  cetar» 

diant  tc  pro  conditioiu  rci  compooaoc-  fc  arctarepoteft- 

L.t.     C.  L  i  t.  C  &  D. 

VnJe-n ^mbm eaufts  )  Ait.quod  clerici  in  qui-  Agit  hic  de  proropatiooeloco  alieno:&quod 

busk,ciscor c>  jria:un  rontificioinvalueritcc"-  ait  vnumqucmque  proro£»arcpoirc  ,  co  nvous 

fucttido,  lineculpaiurisdictioutJaicor.imiub-  btcquidcm  defendi  potelt.  quodcum  prxmirla 

mittere  pofliat.Atquio  aut  quetttur dceoquod  fioc  dc  clcricis,  hi  tameo  prorogarc  d6  pofluar 

iuxtafcntcatiam  Tr.  cx  rationc  &  iureciutli  Illudquoqiieiioorcctefchabet.quod  cum //r. 

obttnct.dt  etiam  citraconfuetudincrnfcfc  fub-  C.  prorogationemincxprcriam&  tacns  dtftio 

mittete  potcrunrrautdc  lureCanonico,  &ic-  xifl'ct.:amen/»r.D  quafi  perampliatio»efubi|- 

cundum  illudcooluctuJoetuImodi  vaictc  non  cit,  ctiamtumcrntcri  prorogataroiurifdicrio- 

poteft./>«r etf  ii.de ftr.comp.  9c  porrdcumclcri-  ncm.cum  dilatoriacxceptioponitur:quiahxe 

cifancJio  iibuspoottricijs  teneantur,  circacul-  ipfatacitxpiorosationiscftipcciesScd  vidca- 

pam  etufmodiconfuctudint  fubmtttcrc  fc  nea  musannonhoctpfumfalfum  fit ,  quodobietfra 

potctuot.  exceptioncdilarotiaptororationeminduci  atc 

Lit    D.  pott  Counrr  pr»1*  za.m-i  &Ferrt  mairprcdijr. 

Perrectnventionem  J  Quxftio  in  eopofita  vi.  olltgatum.  Etcnimquodpoft  lircm  conraftatam 

dcrur,  anreconuentioni  locus  fit ,  voicftm-  iudicem  recufari  non  poflc  dic.tui ■,  argumeo- 

compctcntiatudicis:  quodquidcm  ncgar-rfwf.  tum  a  comrano  fcnfu  prxbcr,  pofle  anre  litis 

Tmb  20  eenttcl  \ .6  &  ?•  qui  tcflringit  ius  rccon-  contcftationcm  ,  quam  po  ob  cdioncm  huiui- 

ucatio  isad  caufam  ,  quo  tccoucncus  alias  pii-  modi  cxcrptionis  nou  ricticcfbt  a.fi  peraclio- 

u  lectufoiidefendcutur  Qj.ofuieadrtitflofe-  ni$cdendx  pctitionem ,  &  fathuationisdc  :u- 

tc  tollctetut tus  rccouucntionis:  &  repugnat  ea  dicio  fifrcndo  prxftationem  non  mducirur  pro- 

fcntentiatextibusgcucrahbus,  &  raitoni  qux  togatio/ nonviJcturh.t.  tc  pcrnoratafupia<T»;p. 

iusrcconucntioouml'uaiit&  introduxit.  luxta  ^rh.vlt  lit  H  rtiam &mul(ominucfici  pieroga- 

l.i.&^.t.&Lzz.h.tit.lt+C.defenten  S  9t-x.de  rio pcr  obicctioncm  huius cxcrpcionis..?.  qt;ia 

3uo<»/r.<%.ac.rA«/f.Vidccu:hxcTr  fcntentia  cxccptiodi!atoria  vcl  concernit  iudicem,&  n» 

cfendipofleiuretacitxpiorogaticnis:  &  ra-  prtcftfiiri  proio«atio,  velprocciTiim  &  pcrfo- 

mcn  cx  hoctpfodubiafUi  quodclcricicxprclsc  ,  am  j^nc-  farn,:  &  h.rclcuiot  vidcrur ,  qtiam  vt 

ptoiogatc  non  poflunt :  nili  matorcm  hic  du-s  raoti  n<omcnti  efi>  ctum  di bcat  opcrati  Kc- 

vim  protogationistacirx  ,  &  ab tpla quodara-  tjnc obftatquod  Ntaranr  mouet.cxccptioncin- 

mojolegc  intioduclx :  quxcttato  loco  Batt.  ccmpctcotixdtbcrceflepiimam.adeoquc  vbi 

icfpoofiocft.  alia  prxmifla  cft .  illi  oon  ampluisetTc  locum: 

THESIS    X.  q«!oniamvcibanonfiintcavilIanda. &quodtl- 

Lit.  A-  bcxccptiopiimaeflcdicitur.noniraprxfraclei 

Ait  hicTr  quodinactionerealicoram  iudi-  ad  fcnfum  Matantx.Ud  hocfenfu  accipicadi  m 

cclaicoidcoclericiforumfoiciantur.quia  ter-  eft.quodinitio.lecomrcfcntia  iurlcisfir  agc- 

riroriumnonhibeant.QjixratiocIiudicattvbi  dum:  &  vctn  \  U\u<  ad  litcm  contcitaiam  hanc 

resmobihspctttut.  &  indcquoqucdubium  ha-  ciceptionem ob'ici  pofle.de ccr  I.4..C .deinruU. 

bct.quodinhisquoqucaftiooibuspcifoaaco-  >:ccobltabit  t  io.Jeftnt.ryre  tW- tum quod  ibi 

nenitur.&excommunifsimafentcntianoncan-  (ubtjfle  tudicium  (ignificat  litem  connftatain 

tumlocusrcifitx,fcdctiamdomicilijintcalt-  ciJej  tumquia  agirur  dc  exccptionc  fufpedi, 

busaclionibusttibuitforum  aparonrotcft  vidci  induci  proiogatio.  Ncc 

ttelrtcumtitMtum)  Vcta  hxc  fcnrcntia  eft:  Dbftat  l-vli  C.dt  exeeft  quod  ibi  priocipiumlir  s 

quiaclciicushic  funguur  vicc  adons:  adco-  0p}  oniturlitis  conreftationi  poft  quam  iudcx 

qu;mei.t6ioconcutiUcrcdii»rum,  &ybidc  Iccufari  non  poccft  U  9  C  dc  mrud.  &cxtll.i 

Gg  1         m  «pu 
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ipdl.vlt-Tr  th.fta.ltt.t.aotn,  quodlitisconte-  ult.  erpreffionecaufxopnsnon  eflc.communii 

ftaiioneiudcr  fiatcompctcns.  Nonabftat  Je-  eft  Lcgiftarum  fentcntia ,  quam  rcfcrunt  &  fc- 

niqucM/i  i.mpr  A.f.quxnon  dc  prorogatio-  quuntur  Br.ry  fi!indl.i6 .Zafibidn.it  .Caftr  tb. 

nc.fcJ  Jcfuwcpiionc  actionis  loquitur.  pcrli-  n.-j  laftol  f.Stchard  n  n  Smli  n.6  Ccuar.praB a. 

tiscmrcftationcm ,  vt  icctctbiJcraannotauit  e  la.n  i  Pio  qualcntentiaoptimc facit  quoJ  iu- 

AccucC  rc  ciuili  iurra  dd.tcrtusiudicc  rccufito  clccli 

THESIS    XI.  arbitri.dc  ipfoncgorioprioeipali.iion  dccauiis 

LiT.  A.  fulpicionii  cognofcunt ,  &  tamcn  abfutdumcf- 

ludiciop*9nunturetiamaJu.]r\tc\\i\ti6ciacom-  fct  caufaexprclTa  noti  audni  mdiccm  faltitjrern 

petcntia.quamfubijcit ,  iam  aliquid  aclum  cft  caufx.oftcnfurum  autcius  veritatem  probandt 


th.f  C*10  Cxrcrum  in  vniucrfum  obijcirui  ex 
ceprio  fufpicionis  aat  deficicncis  iuiisdictionis. 
Dvfcclusiui-.sdidtionis  velcft  omnimodus,  vcl 
rationc  caufx,  pcrfonz  vclloci &c  dcquibus 
\nc\'antintin  cap.dtnuUitat.txdtf.imiid  nu.  jj, 

&it1el- 

GHttomnium  p  r/pw.jlntcMige  iuxta  ptxdicla. 
yz  vlquc  ad  litem  contcftatam  locam  habcaat 
/.4.C  dtiuriidtCi- 

Lit.  B. 

Htctxctptiofori  prafcriptio.  ]  Paologcneralius 
hocaccipicndumcft,  vtctiam  contiucatui  lu- 
•ompetcatiatationccaufx  vd  loci,&c. 
Lit.  C 

lllatttampofl  jRcgularitertamcnctiam  hxc 
antelitcm  contcftatam  ptoponcndacft:  fcd  cx- 
ceptioacs funt,nifi denouoemergat ,  vcl lufte 
ignorata  poft  dcmum  in  notitiam  pcrucniat 


nuilam  neccflitacctn  allcgantt  impom.  Atquia 
iu:cCan.  ubitri  tlccti  r.ddecontroue[fiaprin- 
cipali.fedcaufisfufpicioniscognofcuntc.  u.  dt 
tfftud.dt  l*i  mt.  cxquodirfcrcnriaquam  ora- 
nesagnofcunr ,  altcrailla priordc  cxprcfliooe 
caufx  dcpcndcre  vi  Jciur.Sccundumquxdice- 
mns,  inhbclla  recufatorio,  cuius  mcnrionem 
rjcicluftin  fufficcrc  fimplicircr  rccufatioucra 
ptoponir,  Si  ad lirigandum coiam arbirris ,  Sc 
adiuiandum  dccaiumuiafcfe  t  fTcire  .  hoce- 
nimiuramcntum ,  quofufpiciocalumniofx  rc- 
cufariooispuigctur.ijdcsnfupiacitati  Dd.  rc- 


quiiunc. 
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S*</c5«0r<f7»*r/«m.]Delcgatumrccufati  pofle 
coftat,per  nudam  ctiam,  vt  pauloanrc  dirftum, 
futpicionis  allcganoocm.-quoluftin.  vcrensiu- 
ris  i  ationcm  imiratus  vidcri  poteft-  Deordioa- 

Cajir  inl  *peui(funi\6.C  htit  Sali.ibtd.nt.laf.col.  rio commums  itidcm  lcgiftaruro fcnrcnna  eft, 

j.tnjin.Sichard  ibi.:  nu.i.  rccufati  cumnon  poffe .  fcd  falrcm  pcti ,  vtalias 

LtT-    E.  adiuagator, ex  Auth.ftvtroC.h  t.Baljnd.  I  aper- 

Coramipfortcuf*ndo.]Hocipf\iTt.c\\it'\tn-  tiffimtiS.to  tit  lnf.ibid.col.i.Sirhar.nu.6  &jtqq. 

i\jatinl.t6.tyult  C.h  t  pcr /■/./. vlt.  Cumaurcm  Sahc .ibid.ntt  4  De quactia  communi  fentcotu 

Tr.  mox  ctiam  otdioatium  tccufari  poffc  fta-  ar  tc  ft.it  u  r  Covar.pracl  quafl  c 2$.  Zafm  d  l  if. 

ruat.adkunc tamcn conftitutio*/ l-ult, non per-  C  h.tnu.-j.  quitamcnacommuniillaopioioiie 

tiocc:  ficut  &  qux  dc  cligcndisaibitns  tradun-  ».«.rccedir,tum  ex  ratiooei  l  iG  tu  ex  co,q  «J 

laribid.minustcctcadiudicemoidinariumac-  ipfi  Dd  oonpaucas  admittuotcaufaspcr  modu 

commodaii  polTc  vidcntur:  vt  fecraflis  hoc  ca-  exccptioois.quibusin  torum  tudcx  ordinariui 

(uiudicisotdinarijfupetiorfucritadcundus  Ex  rccufctur.vteft  viderc  apud  Caftttn.  tuftptA.t. 

rationciuris  vctcus  tujVr  prxfcntibus  parri-  i«r.C  &  tit  num.6.taf col .2  ibtd  Sich  n  P.Etfanc  vt 

bus  addici  Si  icc  ufano  c.usco:am  :  1  Xiotecitra  qim  loramfufpecloiudicc  litigare  cogarut  ra- 

libcllum  ficri  foiebat.  tioni  6i  xquirati  rcpugoat :  ncqucfatis  conftil- 

Caufafujpicto/iii  txptimatnr  ]lurc  Canon-hoc  tumcftpam.  li  ertam  cum  aliofuf;>cclo  iudici 

iiquidumefttfcdidcmiuicciuiliobtincrc  Tr.  caulam  cognofccrc  &  dccidcrc  pcrmittatur, 

ftatuit    Equidcm  tuicantiquo  m  gcncre  prx-  qucd  confhtuit  luftin  m  Auth  li-trsC.h  t  vix 

rcxtuiniquitatisiudiccm  datum  rccufari  pof-  cnim  cft,  vt locus ille  dc  lcuifjij>;ciouc  &  nu Ja 

fcipfca  Trcutl  citarusCuiaciusftatuit,&  pro-  dubitationc  poflit  cxplicari  cum  Zaf.tn  d  l.  16. 

indc  caufam  infercndam  cflc  malc  piobat  cx  /.  C  h.t  Et  vidctur  hic  fibi  noo  laci»  cooftituMfe 

5  dtltbtral  inuf  cx  quo  tcxtu  lurc  ctiam  vctrii  luftin.MUippe  qui  ia  e.t.ejr-  N  1}  cap.t, 

aliquando,v  c.vbi  alias  contint.ntiacaufx  divt-  fqnx  Iocaad  delcgacum  nou  vidcntur  poftcrc-. 

datur,rccufation.srationcmrcddcnJ.<m  hnlfc  ftringi^iiogcncreconfticuit ,  cum qunudiccm 

«onfitmatur,  Cxtcmmhodiciu i^cctc  I.16.&  fui^cctum dicit,poifcaliUmmcrcii.I'otciitigi- 
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tn:  Sc  otdinatiusiudexrecufari ,  fcd  aiio  foitaf- 
fiscffectu  &  modo:  vt  vc!  caufam  mandarc  co- 
giiatMr.l.pritordritirisdqxioi  notat  ctiamCa/iV. 
in  l  t6.C.h  t  nu.6.  aut  utique  caiifa  rccufationis 
cxprimatur,quam  quorundam  fententia  rcfcrt 
Cyn  inead.!.t*.Salit.ibid.n     &  caufii  gtauior  rc- 

3uiratur  •  { quomodo  conttarix  lcntcntix  noo 
ifficulter  potcrunt  conciliati)ant  ctiam  fupe- 
rioradeatur.&abcoaliusiudcx  petarur&  im- 
pcttctat  arg  d  N  69.c1.cr  Jf.f  J.c  j  Facitat^u- 
mratamfxl.H/i  C  ft  quaprtd.  ;  t.  vbi  pctfonx, 
CUtproptcraffccl.ua.  nuptia,  prxks  fufpcdus 
cft,  dcfeofioadfupctiorcm  rr.agiilratumdtci- 
turpcniocrc- 

De hoc dubitannondtbet  ]  Aitquodiudexre- 
cufatus  vtfufpcclusin  caufafufpicionis  pcr  ar- 
bitros  clcctosintcrmgari  poflit .  vt  ventatc  di- 
cat ,  &  ad  rcfpoodcndum  tcncn  Hoc  quidem 
'  Tteuttcr.  diflettationi  etiam  dciuteciuili  in- 
ftttutx.malc  fubijcit ;  cum  hociurearbitn  clc- 
cl'  dc caufa  fufpiciomsnon  cognofcant.  Idcoq; 
addcndum  crat.  tioc  fccuodum  ius  Canonicum 
pcoponi,  quofanehxcquxftioex  guam  mihi 
dubitaodi  rattoncm  habcre  vidctut :  quod  hic 
atbitrisde  fufpicionis  caufa  cognofcentibus, 
iudexquafi  partis  viccs  fuftincte  intelligitur. 
Idqucctiammagisiocaufa  criminalt  obtinere 
debet.Micet  Tr  italoquatur, quafi  in  hacmaior 
firdubitandiratio.Verum.Tr  autfallaciam  hic 
admifirhomooymix  ,aut  malccepitTcflautu, 
quiaoon  decaufa  criminali  delcgata.fcd  iudici 
obiccta  loquitur :  cuiuscgofcotcntiam  vctam 
cxifttmo  ,vt  fi  forte  iudici  crimcn  adulrcrtj  vel 
homicidij  ohicclum  fit,  ipfc  dcfupcr tcfpoodc- 
renontcncator.Mulrominusadmitta,  vtquod 
•Tr.fubijcit ,  etiamiurarc  teocatur  idcft,  vt  iu- 
ramcotoinnoccntiafuampurgare  uncatur.  Ad 
quam  rcm omninofrivolv  aTr.poftTcflaur  ad- 
ducitur  Autken  nomiuteC.de  ten.iud  vbi  ncquc 
dc  ai  bitris  dc  caufa  fufpicioois  cognolccnrilus, 
ocque  omnino  dc  iudicc  recufato  agitur:  (cd  cu 
ml  t.C.dj.^atmm  amiflioniscaufxci  qui  tudi- 
cialiquiddedit  inogctur  ,  fubijcitur  cx  Hou. 
1x4.ca.eum  veniam  mcteti.quimitiolitisfca- 
ltquiddcdifleprofcflusrucrit,  ita  vt  ludex  con- 
uidtusgravitcrpuniatur,  alioquiniuramctoin- 
ooccntiam  foam  purgarc  renctur.Quod  autem 
fequiturtanquam  pet  n-odum  limitationis ,  ni- 
m  cjmantc  conclufum  caufx  ,  &c.omniooob- 
fcurc  &  contortcptoponitur,&  haclenusquidf 
ex  Covarr  bxcfcntentiacolligitur,  fifufpicio- 
mscaufa  aotc  cociuGoocm  to  caufa  cmctfctir, 
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&  poft  conclufionemdemum  p:c;>nfira  funir, 
nonaudiiipartcm.necremoucr!  iudicem,  fi  ta- 
m e n  i u r a m e n t o  fc  p 1 1 :  g a v e  1 1 1  Qu  x  f.i n e  i  a  c 8 • 
fufimproponi  non  dcbcant ,  &  111  hoc  quoque 
vitiolunt,quod  iftocafu  non  antc,  vt  TreutU  r. 
loquitur,fcd poft coclufioncm  iurctur.  Poftre- 
nia  autem  vcrba,  quod tudtx  txtraiudicialittr  in- 
terrofare  poffitttamantequam pofieonclufum  caufa 
egononfatisaflcquor ,  &  conic&orc  hicfucric 
opus  Jllud  pofttcmum  addamus,  ex  tattone  iu- 
nsciuitisiadicem dclegacom rccufarom  lcn-c- 
tiamabarbinisdaram  cxc  cutioni  mandarc.cu- 
que  eflc  fcnfum/x'/r  tli  executorene^etiicuiman- 
data e/1  raufit  exan.inaiioimminente^c  qnod  re- 
Gtt  ftatuunt  Bart&Baldindd.uU  &Sattcet  ibid. 
infummsr  tk  male  lafibid  col /.oefcto  quosexc- 
cutortsfpccialcs  comminifcitor :  tt  ratio  cius 
contra  cxplicationcm  Bartoli  falfo  nititut  fun- 
damento  ,quoddclegatusab  alioquam  princi- 
pcfcntcntiam  excqui  non  pofliti  dc  quoadlura 
iupradifp.j. 

THF.SIS  XII. 
Lit.  A. 

Aitclaufulamprincipis,  remotarecufationc» 
tanrum  intelligi  de  caufis  frivolis  &  lcvibus.* 
quod  etiam  poft  Gl.  traditJaf.  inl  aptrtifftni  16. 
Ch  t.cot.a,  frtxSpte.Zafibidnu  ti.  Scddubium 
facit ,  quod  Tr.  hprarccd  caufasexcufatioms 
exprimendaseflc  rradit,& lir  B  hacth.cxqui- 
buscaufisteftisfufpedusarguirur ,  quasiuftas 
&  nonfrivoIasciTcoportcreriam,  iudiccm  tc- 
cufari  docet.Sccuodum  quam  fertcntiam  .cnm 
io  cuiufvisiodicisrecufationeiuftas  caufas  al- 
lcgare  oportet,efficictur,vtfi  claufulaiftaprin- 
cipis tanruro  de  friv  oliscaufis accir itur ,  ca  vc- 
potenihiloperansprattcr  iuscommune,  fuper- 
vacua  6c  inatilisfit  futuia.  Quodticrt  abfuidtl 
vidcn poflit,ei tamcnon obftat ratioCail  quod 
fi  ptinccpspoflitdclegare  remota  appcllarionc, 
ctiam  cxmultomagispoiTirrerrotarccufatione 
quonia  licct  hoc  aliquorcfpcclu  minus  fit ,  hoc 
tamf  intuitu  magis  cft ,  quod  cum  in  dubiopto 
fectentia  magiftratuspixfumatur,  cx  advcrfo 
contia  iudict  mfufpcdium,  quod  illcparrcm  li- 
tigantemgravatorus  fir.prxfumitin  ,  &  cogi  li- 
tigarc coram  talijudice.  pcr  quam  gravc  &  du- 
rumcft  PonoadmiflaDd  feotcntia  fupratcla- 
ta  ,quod  lurccivtlircgularitet  caufafufpicionis 
cxptimcrda  oon  fit .  hxctcs  itacxpedin  rote- 
rit.vt  adicclasflaclaufula.non  ampIiusfuWiciat 
fimplexrccufatio,  fcdcaufaseiuseafquc  rcle- 
vantcspropoocrc  oportcat. 

Gg  $  L tT« 
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Lrr-  B.  Sc  C. 
Cmu  t  mutttfunt.]  Vidccasctiam  enumeratas 

*  Imjcnry-Stchird  mL\6.C.h.t. 

Em qumutttriuigtruntur  ]f\it actaliudice  poft 
rccuiationem  propofitim  iplbiure  cflc  nulla. 
Scd  i.  tctefle  videri  poflic  ,  an  caufa  fufpitionis 
yioponatur  antc  .  an  poft  Iitiscoiueftationcm: 
qood  lixc  obicctio  lic  quili  irrcgularis  Sc  cz- 
t:  aoidmana.  cxtcroquin  antc  vcia  vidctur  Tr. 
fcntcotix  cum  hancformam  rccufanonilcx  dt- 
d-*r«t  >  vt  ftatim  rccufationc  propoittaaibirn  e- 
ligautur.qai  dcipfonegotiopuucipali  cognof- 
caot,vtadcoftjtim  fufpenlo  iudicis  ofHcio  5»- 
Lctt.nl  i6.C.ht.n.i.  mcrito  qux pofteaa  mdice 
fiuntpro  ipfoiute  nuilis  fint  habcnda  :  quam 
commuucfcribciuiuopinioncrmtiadit  Vmnt.in 
t  dtn  dut  tx  Jcfitf.iurt)J  nu  140  Videatut  etiam 
hicdiftinguipollcintcriusctvilc  Sc  onooicu. 
quod  hoc  poft  rcculationem  oon  dclinat  eflc 
tudez,  nili  poftquama.  bitri  luftam  fufpictonis 
caufamcflc  pronunctavenot :  qux  vidcturfco- 
tcotia Csfir.tnJl  i*c,.htn*. 

THESIS  XIII. 
L  1  t.  A- 

Pnuicrimmmts  qummctviUs  jNimirum  aut «- 
craque  proponuur  ab  actoie,  Sc  in  eiuselcctio- 
nccft.vtrampnus  velitcxcqui.cum  uoa  aitcra 
Boocoufumat'  L  un  C-  quandt civilit milio  crtm. 
autcootrovcrfixcivili  mora.  infcitut  quxftio 
cumin.-tlisabadvcifa.io:&:  hoc  vcl  pcr  modum 
cxcipiendi,  &  utraquccaafailmuldcciditnr,  /. 
ftn.C.dt  erd-iudic.^itptt  modu  accufaodt,  civi- 
iisioterimltleredebet.criminali  p.  j  l.ita,  (uili 
ClVlllS  flt  prxiudicialis/  qucmmm  16  C  d:  mdull  ) 
ctiamlictiminatiscx  divcrfa  caula  dclcendat, 
&  qux  civilem  non  abforbeat  .quamfrequctio- 
rcm  fcntftiam  tcftatur  Smiic.inl.ult  C  dt  nimi- 
rum  proptcr  dignicatem  Sc  gravitarcm  caufaru 
ctiminalium  quamobtem  intcr  plurcs  cautas 
criminalcsprxfcrturgravior  .  dequo  pluribus 
Ci.if  ^mlic  ry-ml^  Dd-md  l  utt.tyin  Li.C-dt  hisqui 
mccuf  ntnfntfunt   Scd  obiicitur  hic,  quod  pnus 
t  vpcdicnda  dicitur  caufa  podcUionis.qua  cau- 
lacitminiscxl.tu!ij/j/7!'MC.i/*v>/7«'//r<  ty-l  '• 
C.dtnff  Scd  Ipccialishic  cftratioquod non  mU 
cogaitapriovqtia.ftiot;i  fupct poflcsfione  con- 
ftarc  potcll  qns  cnmcn  v  lolcncix  commifrrir: 
quodfaciipcilpicue  docct  </./  (iqun,  vt  vidcl. 
primd  eo^nofcatur  quis  vim  .id.nifcrir ,  cV  pol- 
tciTiooisiuia  rcltuuaninr.cV  tu  co  ltra  r.olcnru 
.  •  lovaibrcm  crinunatitct  pi. 'CcdatUt.  Vctum.vt 

^addan.  houaddan.us.advnfuv  d  t  f.quti,  obi|Dtur/  \7. 
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h.t  &l  s  i  i.dtvipub  Cuimes.eV  :c.ry.T1ett.i!!ujt 

q.\iin  fin.  pugnanteshic  imperatoium  cuftitu- 
tionesagnolcunt.Aliter  Sc  laboriose  hostcztos 
c6poacrc oitirur  Albtric.Gtnt . :.Eftfi.  12. Stqm- 
dcm  conctlianda  iftalorafunt.ex  fimplicilfima 
AccurfttSmlic.fr  Dd.ind  l  f7      eytnt  \.C»  dt  mp- 
^«.fcntccia.quod  tndl  n  eymi  j  .irvtpubl.  di- 
citut ,  non  adord  mc  crimmalis  4v  ci .  ili'  acl  o- 
nis.icdittdicii  poflcflbru  &:  pctitorii  rcfcrendil 
cft.&  lcdr  dicitur  de  vicognofci,  vbt  cz  ca  :fa 
ioteidtcti  vndc  vi  poflcilorii  rccuperadx  infti- 
rutum  cfttocque  oovumcft.vt  verbutn  1  olT'c(- 
hoois  iplamrcmpctiram,  Sc  contequcnrct  pro- 
prirtarem  dcligni.t:dc  quo  cafu  ctiam  rcdc  cx- 
plicariporciW/.i.C.irY  npptli.yt  io  eavcrba, 
itm  non  ludictum  aliquod fequcns.  lcdirsttcti- 
tus  in  pr  mcntiofadta crat,dcnotcr«t,&;  hocip- 
fumionuant,  ptiusdcpoiTcsIionc  .quadc  pio- 
ptictatcco£non.cndum  Bi  pronunciandu  cflc: 
quomodoillum  locuaccipitDon  tn  /. j  C.dtin- 
tcrd.  camquc  olim  lcdtura<rn  Sc  mccrpictationi 
fuille  Pcrritcftatut  Satic  ind.t.t.C.dtmpp.  Poslic 
etiam  diftingui  nvtetpoilcflbriu  rccupciandx, 
plcnarium,&  ut  loquuntur  raoroeoti ,  incuiuf- 
modi  poilcdonoetiam  viocit  prxAo:fccundura 
quod  bxcerit  feotcntiad./ |7  ht  ptiusdevio- 
lentia  coguofccndura ,  Sc  vidclicct  fpoJtatum 
anteou.oia  rcftitucndum  cflc. 

Lit.  B. 

Tetfrfficnis qummfrcfrutmtu  lConfequitur fioc 
cz  iamdidtis&  probatur#x</ 1  j.C  dtmttrd.lxj. 
C.dtrttvmd.Sc  luadcc  rario  ludiciorum,  vt  quis 
pctitoriso'icic,qu:s  commouo  poflcsnoais  fiui 
dcbcat  couftare  po>.iic  ;  in  quam  fcotcotia  plu- 
ubus  difputat  Dcn  md.l  i.C.  dt  interJ  olim  tuic 
Joh  Si  Azon.tcft.-Sj/iV  ivd.l.\. vhm  \  coturc- 
ifcrt  rcfpoulioncsad  /  tumfundu.%.t.dtvi  »rtnm-  j 
f4,vci  quod  ibi  fnci  ir  pctiroi  io  reounciatii ,  vel 
quod  rucrit  dilatu  Sc  (ulpcnfum.velquodaliai 
fit  pcndcntep.  titon»,tranfirc  adpoflcflbtium, 
aliud  loveifa  tationc  pcndcnte  poflcflorio .  pe- 
titocio  czpcriri;  cx  quibusillud  rcclcfit  cx  1  a- 
tiooe  /.  14.  dtrcivmd.  Sc  per  imprudentiam  vcl 
ignorantiamqui  occupavit  agerc  pctttotio,n6 
dcbctprotinus  a  poflcflorioczcliidi./.u 
mcq.pefjf  Hoc iuzcm  rrclc  non  fir.  qi''ppc  contra 
rcgulas  iuiis  qux  pofli  (s»onis  cautam  ptiusdc- 
Cidi  voliint:  idq;  cimuucttqtiodTi.  au  Itt  D. 
pcndcntc  poflclloiiopctitoiio  agt  non  poflc$vt 
vidcliccthocfiatpcrnvoducumulatioi.ix  .xtc-. 
rum  li  quis  .  dumamm.idvcitit  in  pct  roriore- 
cliuslctundatum  cflc, poiiVflouo  icncm  tate,  . 
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&  ad  caufam  propricratisriaficim  faccrc  vclit,  aliam  concedatur ,  adeoque  penJrrc  una  altcra 

non  dubiccm  ipli  hoc  concrdendum  clTc.Scd  vc  intcrim  inhibearur:4c  hoc  duplici.  qux  iam  oc- 

ad  ipfam  qualtioncm  dc  cocriiu  aut  prarlatio-  curi  it  intionc >  tum  propterprxiudr tum  ,  rum 

cione  hoium  ludicioium  rcdcamus.qua:  tracla-  ptoprcr  ludicii  coiiftitutioncm  cV  ipfam  prc«.c  - 

tut  hac  th.\\.lit.b.ty D.ttcs  lunt  opimoocs  ,  rc-  dcndi  lationcm.Itaconcurrunr  condielio  furri- 

lata;  aDd.<5cprxcipucS*/i«r  ind.l  }.C.dt  'mttrdtft*  va  &  adriofurti,  fcd  h«c  perdcmcilladcncga- 

Piima  qucdbxc  ludiciafimul quidcm  proponi  hitui  ,nc  huic prxiudtcium  fijr,  codcmmnda 

poflint  ,  fcd  noo  fimul  fupcr  eiseognt  fci  Vciu,  concurrunc  vindicatio  fundi ,  <3c  fervitutis  ,  fc<4 

vt  rcfleSal  »8  cu  hic  dilputctut  dccumulatio-  illa  pcndcnrc.hac  intcrim  dmeeat \\x,l  funiium 

nc  non  imaginaiia,&  fruftranca.fcd  qux  fiar  ad  1 cdttxctf  Eodcmodo  dici  potc  ft.cocuricrc  pc- 

effeclfi  coguofccndi  &  pioaunt : aiidi ,  hxc  fcn-  tiroriu  &  t  oflelloiiti.fcd  aoc  pcndcntc  illudin- 

cenri  ainc-jta  facit  quacltioiic  Secuada  quod  v  -  bibcti.-qi  od  ad  conftitunoncin  titom  iodicii» 

tiumquc  limul  pro^  oni  &  de  vtioquc  cognolct  pttuspoli.  lloriu  dcfimtu  cflc  o-oireat  Ex  qui- 

polfit:quaAcc  fcutcntiacommunisfcquuntur  DuscolliC't»reiiarcDd  vulgb  dum  ncgant  cu- 

Dd  <8c  prolixc  Saltt  ind.l  },  Cdtir.ttrd.Bmrt.ini.  mulatiencm  aclionum  ita  (e  habcniium,  vr  ab- 

li.f.t. dtmcq.fef  Et  hoc  quidc  ln  poncflbrio  rc-  folutoru  in  unapariat  cxccptioac  m  rei  iudica- 

cuperadx  cVjdipifcendx,  fimplicitci.inpoflef-  tar  in  aliaSa/Vr  tnl  td>tmC  dttdtnde  B»rt  md.i  ,. 

fono  teti«icndx  ,  r ationc  divei  fatum  pollclTiO•  C  deinterd.Drcimn.rtjp  id.vel.f  Brrn.Grtitn.md 

nis  fpccierum,  quxcirca  eaodcm  quoquc  tcm  Gmtl.l.\ .cencl  oj  nu .3  frffqq  Ncquccnim  cafuft 

apud  duos  cflc  poflinc  quod  iu  tradunc  Bmrt  in  tantum  abibluconts ,  fed  etiam  condcmnatio- 

d  l.x.Cdt tnttrd.fr  tb.Smltc  n»  {.quod  poftciius  Disconfidctanduscft  ,  &  iPx quoquc  aftioues 

taruen  vidi  tut commentiriu.vcl quia  tcpugnat  rcctc  cutBuIaii  dicunrur ,  vbiex  utraquc  uus 

fcntctix  Vmuittn  I  }.J  f.dtmcq.fejftj.vc\  quiaqua  fuccc  flive  condcmnari  pott  It  :  quod  accidit  iu 

tcnus  pctuor  Acrupro  pi.flclforc  agnofcit ,  co  aclione  fuiti  6c  condittior.c  furtiva  curoumcn 

refpedtu  ipfepoflcflbrjs  viccsnon  babct.Tettia  abfolutio  io  illarcgularitcr  pariat  cxccptioncm 

fentcntiaut  pauld  anterclatufuit  lohan.  tc  A-  reiiudicatx  in  hac, 
lonis,  iudiciahxcduo  nullo  modo  cumulari  Lit.  C. 

pofle  Et  fane*  cumulationi  illi  pixter  rcxrnsan  •        TrmmdicimlttqmmmhArtditmtis.  ]  Equidcm  illc 

tc  citatos.hxcquoq;  tatioobftat,quod  aut  pro-  actioncs  no  tanrum  harreditarijs  ,  fed  ahif  quo- 

■  untiarur  proaftoic,<5c  nulla  poflctToii  Otitttas  que  conttovctfijsfaciunt  pixiudicium.  S'd  tk 

eflc  potcfl  cumcx  fentcnna  fupcr  pcritoriolata  nihil  hucperrinet  ciura/.i.  C.decrd  .  qnx  c  fr  <lc 

plcntsiimatcftitetiofieridcbeat.illaautcm  re-  qixftionc  ftatas  incidcnti   Cuius  occatione 

media  dcmu  vecc  cumularidicanturex  quoium  quarftiencm  alnsab  hoclcco  alienam  pio^  601* 

ntroque  aliquidc8fcquimur  :aut  rtonutitiatur  Tt.an  dc  caufa  incideoti  iudex  dcbcat  pionun- 

prorco,  &  rruftraquxrirurde  clfcclu  cumula-  tiarerquar  tiaftaturaDd  »»rf./.i.C  dterdiud.  Sc 

tioois:aut  amisiiopoflclloiiorccla  fuper  Jomi-  exhoram  numeropiolixc  ab  Odofrtd.Cyn  C^-m- 

no  &  petitoriopionuntiatur,& ptxterquam.cp  lic  Diftinguunt  Dd.  bic  caufas  incidentcsqux 

hic  lniutiafit  posfidcnti  mtg  l  i.C  dtm};eli  hic  iudicio  cxpto  funt  antiquiorcs:  &  cracrgentcs 

q-.ioq  ut  in  ptimocafu  inutile  polli.  Ilonum  cft:  qox  dc  novo  cxptoiudicio  fupervcniunt:it  j  n 

aut  dcnique  fupet  vtioauc  hirc  pioaclore  h;nc  (pccic  doccndi  caufaappcllatas  :  quodaluv& 

pto  rco  piotjuntiatur  ,  <5c  exit  forma  (entcntix,  hx  incidentes  &  vicc  verfa  dici  potTint:  v  t  pon 

noa  immetito  irrilaa  D*n  ml  j  C  dttnttrd  qux  ncccflaria  tk  forteinertafit  dcfif(to5*/jc  n  ii-cii- 

pioponitut  int.twndtUHtv*  dtcmnf pejftffPlicct  ci  incidentcs.fccunda producla  quod  v>laoc  :n- 

feiturcumTr  8c  loh.  Sc  hzoa.  Vii  hocnocan-  cidant,prxcidant,cSc penmant p-occilum  &  iti- 

<fu,cumulat:one&:concuffumacT»onuexrauo-  dicium:  ficut  &  ibid.  nimisfupcrftitio^c caufas 

nc  iuiis  noftn  d  vcrlimodc  fc  habcre  Aliquan-  iocidcntes  <Sc  cmcrj;eres  dcfiuite  &  diftmguce 

docuim  ac"tioitB,quf.vt  loquuntur.camulactve  videtur.Scquot  fimphctm  Cmflr  indhb.i  fcntc- 

concutrunt,  ita  t  unj  jltcc.iru  non  coafnmat,  tiam  &  diftmcliuncm.-  intcr  caufai  incid'  ntcs» 

eacumulandi  ati.  cft  ,  vt  vtraque  ilmul  &  eo-  quxpcrimunt  negotiu  fupetquibuii.-or,  fit  ne- 

^cmtcmpotcliccat  cxpctiri  :  aliquaodo  vci6  ccflepronuntiarc  liccr  ptonuntiatia iudicr  pof- 

Jicct una alreram  n  >n  confumat,  fi  taracn  intct  fitfqnoniodoqnidem in fpecic  /  mtrmio  dtn.i- 

ca&oi4o,it*ucnoulia>ul»fc<if4CcciUYeujiapoft  ^r.  aua  jcctuc  tuiiL  dc  atate  ptouuatiare. 

lcd 
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fcifimplicitetfaperreftitucndocovcluo  ,feo-  ftimanoncm folidam prrftar;  faneatur,  qu6d 
tenciamferii  poruiiTc  cxifttmo:)  &  i«ter  caufas  fc.tradiruria/.t.C.^parn.iK/if.cyr.ioqua  dc  pcc- 
emcrgcntes  .quxconcernunt  proccllum  ,  qux  nacriminali  ad  quam  maleadducirura  Treuc. 
cumutiqucdecidcndx  fint.ncctangaot  articu-  nullum  verbumslicetaliquadocxcaufa.qucm- 
lum  cauixprincipalis.confcquentcriu  fcntcn-  admodumcx  aliisqnibufcunque  malcficiis  ex> 
tia  derinitivacontincri  non  polltint.  Si  ramen  traordincm  criminalirerralemiudicem  puoiri 
nonpionunriaverir,  procclluni  in  vlrerioribus  pollcnon  ncgavcrim  Namquod  Bart  citat.xd- 
noocllc  ipfoiure  nullum  .  frcqucnnus  conclu  ducir  dc  L.  luliatcpccundacum,  paulo  alienius 
d  mr  Dd  tnd.Li  Cod  dtord.tud.  quod  fcil.  iudci  eft.nequcad  iudiccm  dacum,  lcd  ma«iftracum 

riorr6  piocedcndo.excepnoncm  racice  inhabi-  iuftirix  nundinacotcm  perrinet.  Ec  bic  igitur 
em  ludicaflc .  &  tmprobalTe  incclligatur :  licct  iudcx  propric  lircm  fuam  facerc  dicirut  i.h.t. 
hinc  exccpcioncm.  quxnullitaccmiurifdiclio-  vctb!saucemgencra!i.is  a^quandofumpcis.  c- 
oisconcccnit.excipijc  Caltr.  Illaalia  quxftio  tiambicqui  perimpcudcuriam  tudicavic.qua- 
eft.an pronuntiatio  fupcr  incidcnri patiar  prx-  ccnusoblucmmalcdecifam  patri  lxfx  actiooi 
iudiciumitaucilludpunctumnonarnpliusmo-  cxquali  deliclocoiivencusaliquid  nrrftat-te- 
▼eri  &  in  iudictum  dcduci  poflicidc  qua  vidcn-  nctur  pr.tnfl.de M  quafi tx dtlt  'h  ty  l  tin  dttx- 
di  func  Dd.ett.ind.l.t.C.de crd.iud.v.di  tur  succm  traord.  c<-gn.  Nequc obftu quod  ex  irapcntia 
duplicidiftmdlionc  decidi  poflc:  an  incidcns  pcccaoscx  vero  deiiclo  viJetui obligari  %.  tin» 
rct*taanobliqucfaltemconccrnacprincipalc.&  per.-j.lnfl  .td  l.Aquil  quoniam  alia  rario  cft  co- 
aniudcxlupcrincidcnti  illo  etiam  pnncipali-  rumquiopctam  fuam  artis  peticiam  proficfdo 
ccr  cagnofceodi  iushabcac  ncc  nc.  ultro  ottcrrc  intelliguncur:quajTi  rationcm  dif- 

THESIS    XIV.  fcrcncixnocac  Ang.ty  hh  Fab.addpr  /n/reiau- 

Lit.    B.  tcm  quodi/j/ ir  $.i.h.ttt  mdcx  prettocorrupcui 

Aiciudicemdebcrcccrcxrci  fcntcntiamfer-  litcm  fuam  faccrc  iicicut ,  magisobftare  vidc- 
re.alioquin  litcm  facctc  fuam.Ego  vci6obhoc  tu:,quod//j  l.venalet.  t.C  quansbprovec  nontfl 
folumquodinccrtafcntcntialacacft.Iiccm  fua  ntc.  fcnccntia ciulmodi  dicirur  ipfo  iurc  cllc 
iudiccmfaccrc.numtiuamcrcddciim:  fiquidc  nullaicccnim  faJvo  turc  &  aclionc  principali.  a- 
ccrtijuriscft  ,  eumdemunilitcmfuamfaccrc,  dcoqucparrcrcveranon  lafa,  &  cumncnsobis 
quipcrpcram  iudicat ,  &  iniquam  lcntcntiam  idcm confcqui dcbcaciicis in  ludiccm  transfc- 
contranus  pattis  dixit.-5:  idcolitcrr.  fuamface-  rcndx.futriticnsrationon  vidctui.quodmovct 
tcdicitur  quiacaufamem*  kcuadum  quem  iu-  Gl  i  >  d  l.fi  dt  txrraord.cog.Nill  refpondcas.qnod 
dicavir,  fulcipcre ,  8c  qualt  fuam  dcfcndcrc  co-  iudex  litcm fuam  faciac  quoad cxpenfas  litisfic 
gitut,vtnoranc  inttrp  nd pr  lnfl.dtobltg.quiquafl  aliadamna  qux  fcncencia  cft  Bar  md.l.fi.q  9n. 
txdcl-  lo.vclquodin  pccnamiudicishocincroduclum 

Lit.  C.&D.  fic, vtquoadipllusprxiudtcium.&actioconrra 

ttquidtmitKprudtntt»]  Hxc ita  conncctit,  ipfumfundatr^oflic ,  fcnccntia  pro  valida  ha- 
tanquamincoipfoiudicc,  qui  fcntcuciam  in-  bcacur.quod  vidcrur  probare  Ang.nddpr  Infld* 
eertamtulit.locum  habctent.  Vcrum  pcrtinent  obLsxqu*fidtl.tj>Saltc  tnd  l  9  C.quando  prov.nt 
adquxfticacminth  quapanaiudcxqui  Jitcm  eflmt  nequeabfurdutn  firactioncm  conrra  m- 
fuam  fccit  tenctur.  Quod  autctn  imprudcntia  diccm.cuaiftioncprincipalic6currcre.Quam- 
lapfumpocnam  aibittariamfuftincrcdicit ,  ncc  vis  criam  vidcii  poflic,  aliquid  novi  conftitu- 
probatur  cx  rcxnbus//r  C.  notatis ,  in  quibusa-  tum  al>  Impp./W./.p.v*/  toarg  quodind.l  is.$.  t. 
gitut  dc  mdicc  dolofo,  &  in  vctbis ,  nrbitrnrin  h.t.  Idcm  iusftacuicur  dc fcnccona  laia  ob  ac- 
pacna,  homonymia  laccc  qux  cxplicandacft  ex  ccptum  prccium,&  pcrgtaciam:  quxtamcn  iu- 
pr.lnfl  dtobl.quafitxdthch&txl  utt.de  exrraord.  rc  vidcturfubfiftcre  arg.  I  <sc.  f.  cum  prtttr  ad 
«f.vbidictnr  ,quod  ludcx  imptudcntialapfus  Trfi.per  quam  /  Cyn  ind.l  venaltt  incci  fcntea- 
teneatnrinquancum  xquum  vidcbiturreligio-  riamprccio  accepco,  &  cx  gracialacam  diftin» 
oi,&  na  aibitno,  radicaotis :  cxtcroquin  aibi-  guit.  Iicec  aliasdici  cciampoiTic  quodcompara» 
rtaria  pccna  criminalem  fignificac ,  dequaagit  tiotnd  /.ij.fitaccipicndafccundum  quid,  nc- 
Treut./i/  D.  Vbi  hoc pcccat.quod  omittit  pa-  que  ibi.fi  vcnccin/  z  C  dt  paen.ind  dc  validita- 
nam.quxciufmodijudicii  infi»gitui  cx  actione  tc  fentcncix  difputari.  Tcntari  cciam  potTir.io- 
ciyiIi  Umola,  idcft  ut  cum  damnofamxluisx-  tcicllc,aaiuJiciprctium,abhocipfum,  vt  fca- 

•  ccotia 
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tcntia  pro  fc  fcratur.ao  ftmplicitCI  honorarium  ipfonon  tam  iudicis ,  qua  ccftisration  chabcns. 

quis dederic :iccmquc  de gracia, an pacs  koc ip-  II.  obijcicur qnod cu  judei  fic  miotftcr  iuftitije 

ium,  vt  pto fe  fencencia  ferretur,precibtts  imptt-  &  Dei ,  vtiqtte debeat  judicare  fccundu  verita- 

travcrit  >  anjudcxaltas  motuproprioamicuia  tcra  R.idcmhicefle  vitium,& vcrumilludre- 

ductuspronunciavciic.  putari.quodiniadicioprobatumcft.Etomain» 

Lit-  E&F'  rectcconrraTr.inpr lit.G.daplexhicifataitat 

Proponirnrhic  vexataqoxftio.an  judexfe-  veritas,aliain  rcbusipfis.nobisfxpcocculta.a- 

eundumacta  Jc  probata ,  anfccundum  confcie-  !ia  in  Actis,verirai iudicialis ,  quoniam  verum. 

tiammdicarc  dcbcat :  de  quaillsd  ofurpari  po-  habecur  in  iudicio.qoicquidlegirimismodito- 

teft,pulchrara  cHe  quxfttoncm ,  fed  derard  co-  ftenfum  eft:  vndercgulaturis.qued  res  iudicau 

tingcntibusquoddiracultetcontingere  potfir,  proveriracehabctur,idqueconveoitlcgi  divi- 


vcrcrafcicntiajudtcis,coccftiraoniis&cinftru- 
mrncis.quibosnihilobijci  poft.puguecAicaa- 
cem  Tr.  nunq  uatn  judicandum  cflt  contra  con- 
fcienciam,nunquam  contraacla  ft  probata,  fe- 
cundum  confctenttam  tum  dcrrutm,  fi  appcllari 


nx,fecundu  quain  orc  duorum  vel  triu  rcftium 
ftat omne  veru-Et n6 femel eveoit ut  judex  re« 
faliisprobationibusoppreflum,  citrauiluinia- 
fticiam  condcmnet  .-qu6d  manifeftu  eft  illuftri 
excmplo  Sufannar ,  qax  re  vera  non  adultcra.  a- 


ooq  poflic.ln  quibusvcrbiscoutradidtoaliqua  dulcerij  tamflegicimecdviAaSc  darnnaca  fuir. 

iaefle  vidctunquiacumcontroverltxhuictura  Ploac itin Idcaeiafmodi iudic2  proponas,qu5 

dcmum  locus  Gr,Tbi  acta  &  probacacum  fcicn-  denis  vel  gratiaincotraptum,oalli  vnqua  aftc- 

tiapugnant,  Cquidem  fccundum  confcientiam  ctusa  teSto  dcfledtanr  ,facilc*  huicex  liberoar- 

judicart  poceft,  vbi  non  poccft  appellari,aliqua-  birrio  Ac  fcientiafuaiudicadi  permiferira  facttl- 

do  contraa&a  Scprobata  judican  poflc  cofequi-  catem.  Verura  ob  huinfmodi  borainu  raricatem 

tur.  Dcinde ex illa oppofirione  fcquitur. quod  pcriculofum cft.ca liccntia mftruerc  iudic£; nc 

incalicafu  judexinferior  nequeac  judicarc :  a-  aafadecuc  pecvcrfisiudicibusiniuftas  fencen- 

dcoquecxplicandumerarquxnapattes  hic  cf-  tias,  prxtcxtu  fc  colorefcicntix  &  confcicntix 

feot  judicis.-quxfc.nullxaitx  cflc poflunt * qua  fux  excnfandi  &  defendendi-  Obijcicur  III. 

ucorrtciumiudicisdcponacfic  ceftisinfefulci-  vc  Tc.hicaitprobationes  non  poffincefle  futn- 

piat,quod  reraedtu  vtdccur  probare.Tr  in/p-x.  ciences.  R.  Hocfaifum  eflc  quonia hic  no  hane 

diff  +.th,  9  lit  D.  Vcium  h  pooas  iudice  iu  dicarc  vcl  illam  iudicisperfonam ,  fed  iudic£  abfoluci 

dcberc,exiftir  conrlictus  duarum  opinionu.-du  tanqua peifonam publica,cofi dcraraus, ie  ill  ui 

alij  tllud  quod in  faclo  judcx fctr,fc  ica confcif-  probaru dicimus.quod cx  maioribus  &  legibus 

tiam.alij idqood probacu eftin  iadtcio,fequen-  '  judicioiu  iudice*oporteC fcqui ,  cuiasnatara  n5 

dum  pucanc:quxcommuniscft  Dd  fcntctia,o>  mutabit,quodhicforreiudex*ft  :&quodpio- 

fcil.judcxhocnovcrttnontanquam  judcx,  tcd  bacumcfletTitiojudici ,  nondcbet  exiftimari 

tanquam  pri vatus  ut  aot.inUUtcttJtsi.  veritMfdi  aoa  probato,eo  quod  Caios  iudex  aliter  c{cdit: 

'Jfprtfc  Cyn.fr  Suh.inLi  Cuttnu  dtf.ndve.pun.  &  rcctc  Wtftmb.inf  a\t  d.pr»b*t  nu.io.ytx%%,\a- 

frc.fr  Bntd.ind.iS. vtritnt , confctentiam non tci  qait,probationes hic accipimus.quas leges  prc* 

fcddicti  fcqucndamait.  Ec  vet&iudcx  quinc-  verisfc  lcgitimishabent.-nequeiudicis eft  hd€ 

gleftafidca&orumfccandumicientiara  ptiva-  inftrumeoti  publici>&  triufoitc  teftiu,  quibus? 

•amjudtcacnunquam  evicabic ,  quin  injuftam  nihilobrjcipoccftobceutufciencix  fitxelevare 

fcnccntiaro  dixtfle  crcdatur :  qaod  prxteofam  Sc  contcmncrc.Proindefalfum  hab<*duoi  eft,  o> 

fuam  fcicotiamnulli  petfuafutus  ,  &  uemonon  dMt.E  aic  Tr.veraconfcientiacumvcritproba- 

tcftib*omoiexcopttonemaioribasporius,qua  tionibus  nunquam  pofle  pugnare:  ( quomodo 

nudxattcftati^nijudicisdefcicnttafua,  fidem  qntdcm  hccdifputatio  nulliusmomentifutura 

fithabitutus.Ncq,obftanchuicfenccncix,qux  eflctjnequcminusfalfum  illud  ,  quod^  i.dt^ 

ab ijs.quos  ctcac  Tr.  &  fatis prolixc addacuncur  4  jh.9.lit.  A.  fcribic ,  fid£ adt orum  ommnoaiu- 

mh Alb.Gint.lib  %  tpr.i.^y  fcil.quodactafintin-  dicisarbitriopcndere.  Proquonon  facit.lV./. 

dudaadvcritacemeruendam,  tdcoquc  oonde-  j.§.i.«/«f<>/t>^.iudiciseoimarbitrioinexamiBa- 

bcant operari  contrarium  Refp-  non  operati co-  da fidc  &  unccriratc  ccftium  &  aliaru  probacioT 

trartum.&pcti  hicprincipium:qUonia illud  po-  num:mulca  quidem  commifla  func,  vcium  ubi 

tius  vetum  prxfumimus.quo d  v.c:ccftibus  pro-  nihil  cft  quod  illis  opponi  potcft ,  folam  iudicis 

batum  oftjquam  q«gdnudcaftimac  iqdex,hoc  a^ihoytaccm  & oudam  afleicioBein  ad  £dem 

lik  N  »ii 
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illis\lero£andamfufliccrcconcedcndunon  cft.  Aliut  tnim  magit  ,&c.  }  Hxc  cjux  fequunrur- 
JMovecur  V.aTcd p.  t .  quod  iudct  norotij  ctil  oon  rcctc  fubijciuntut  ci cafui  quo  n&  eft  locus 
*en  aflfgari  polfic&  debebar  habcre  rarione.  appellarioni.fcdeopcrtinent.quodjudez  noo 
K.abfutdchtcpTopoDi  nocorium  cffc  ,  quod  ju-  fatisbencconfulturusficparriioooccnri  {&  ra- 
Acx  folusfcit.autfeieitc  prxccndit:cum  in  ilia  mcneriam  dcpartenocencequxftiohxc  ince- 
ptopoficion  c  notortu  intclltgatur  ,  quod  liqui-  dere  potcft  J  fi  eam  corra  acla  &  probara  fecun- 
d  u  m ,  &  apudomocsferc  conlcac ,  &  in  evidco-  dum  confcicariam  abfolvac;  quod  iudexappel- 
tiaquadararcifacliveconfiftic.  Fruftra  aut£af-  hrionis, cuiuseadem  (cicntianoafit,  actomra 
fcrrnr/.-ro.d.iKW.qux  hoc  falremptobar,  multa  fidcmpotiusfitfcquururus. 
ioquxftione  fadi  arburto  iudictim  pcrmitu:  Prmcipem  poffe  sndicare  ]Ita  acciptendum  cft, 
ic  q>in  ea  fpecie  prxfcs  fuper  facro  conlulicur,  quodinth.  propoaic,  fiafcntcntia  appellan 
de  comdiccincerrufuilicfarisevincit.  Deuiq;  ocqucar  :  quod  appellacioni  &  pacto  reoun- 
tn  Auth.hedttC.h.tit  xquius melius  minime op-  ciari  pofiic .  &  aliis quoque  cafibus  ei  locus noo 
pooitur  actis  &  probarts :  in  hoc  ramen  viuosc  fic .  ad  quos  ha c  dccifio  non  rcclc  accommoda- 
i)la  Auth.concepta  8c  conftitutioni  l.i^.  utpr.C.  rctur. 

h.t.  fubicctaeft,  quafi  hodiejudicesfccundum  Quuratient  reeliJJtme,frc.]Si  verbafcquiraur, 
Jeges  judicaren6renerenrar:cum  Nov  exqua  hoc  dicirTr.  inferiorem  judicem  (ccundtim  a- 
lllaauth-  dcfumpcacltloquaturde raagiftrari-  cta&probara,princtpcmfccundum  confcieo- 
bus,  qtiibusintcgrx  proviocix  adminiftiario  riam mdicarc debcre  Hoc  verd  acc  fimpticitcc 
comroifiacft.  Vtcuaq;  aut£bxc  irafc  habcanr,  admitceodumeft,&  pugnat  cumiis,  quxinr*. 
sninimc  tamcnfuafertmiudici  cotra  confcicn-  /rr.E.ptopoouorur.  Nequeinrelligo,  quofcnfu 
siam  fuamjudicare  ,  &  vizvetum  credidcnm,  hxcaDd.  divelli dicat.a quibushoc  de  iodice 
qaodfcribic  Cy».i»/  t  mJi.C.  vtquAdtftmtadvo-  infcrioriquxritur,  &  priBCiperofupremumfe- 
<a/«,ioforopolictiamexcufarumeiie,  quifc-  cundumconfcicuriam  oegleftis  adtis  judicare 
«unduma&a&probara,euqucmfciiciTciirao-  cooceditur. 
«entf.coodcmoat.  Idcoquc  hicrecTius  feccric  TH  ESIS  XV. 

fadex.fi  abftineariudicto.&reftimoniofuopar-  Lit.  B. 

temadiuver:quod  Iftet  fingulacis  fit ,  ramen  &  Nonitemprerog*ri.]Bqm6cm  utilirarispubli- 
aurorirare  &  circumftanriaiu  ezplicaciooe  iu-  cxcaufa  trienoium  hoc  inrroduclom  vidctor.* 
dicem  movere  pollit.cum  alias  pott  fcBienciam  noo  rameo  dubiro  vel  prxcipue1  conflderaium 
afelaramreftimooiumciusnutiiusfit  futurum  favorcmpartium,ne  oimisdiuextrahantur :  vc 
snomeati.RecTcetiarafecerir.firenidcferarad  forcaffisproiabilircr  dcfcndi  poffir,  partibos 
aiperiorem.qui  veiautorirarefua  remcorapo-  non  urgcncibusnec  inftancibus  hoc  ttienoiom 
aat,velrcmdirferat,dum  vcricas.qyxfiliaccm-  productpoUc,«Tj/.ij  f.frfiqutdtm  i.Ch  t.  ibi, 
ooris  dicitur.emctgat.  Quodpofterius  cautius  fartefugtemttaHorts  *l,  tnttam  iucujantt. 
fortaffiijudexfupiemus.fi  coraroipfocaufave-  Lit.  C. 

tiletur.obfervabit ,  quam utcootrapiobataio  Ptoponiturhic  ,  quodvulgo  obomnibusli- 
judicaodooudani  confcienciam  fequarut,  qua    quidiltimu  habetarpartibusnon  citatis  ad  au- 

Joteftaccm ipfi  facit Tr.ptJlCja.&StthMrd.i» d.  dicndam fententiam ,  hancipfo jure  eiTe  nulla. 
i.tnfi  C.vt  qut  defuntad-vocatit.  Quxopinio  dubia  redditur.  i.quodad  fingulos 

Ttnpm  confcitntimmiuttlUgo.  ]Aitfe  intcllige-  actusjudicialcsnon  videturnccctTario  ciratio. 
ie  confcientiam  pubhcara  legiique  rounitam.  l.pcttczcumi»  li.f.mlt  quandtsajfcliandum.vWi 
Quodqualeficaut noa  locelligo.aac hxcfen-  dicitur fi contraabfcntcm pront-ociacumfit,bi- 
tcociam  contranum fibi Trra ,  lcineptamfa-  duumeicuirercadicfcicntixtquodfaaede  ci- 
citbancquxftiooero.  BquidcmDd  perfcieo-  raro&  cootumacitcr  aoa  camparente  accipv 
tiara& cenfcientiampublicara &  legibus  rau-  nequtt, cuma  dic  fcieotix dcmuracurrat  tem- 
attam,eamfcicociamioteUiguot  .quxezactis  pus:fed&  cui  citatioinfinuatanoncft^&itaci- 
probarisproveoit:cxterum curo  aclis  & proba-  tatioocm factant  ignorat,pro  citaro  haberi noa 
tisio  bac  maretia  fcientia  &  confcicntia  iudi-  poceft.-.pcr  l.i  C  qucm.  tyquem  iudex.  quxc- 
ctsQppooicur  hxcpublica  &  legtbusmunitaci-  '  t iam  contraabfeotcs  foluum  fuirle  pronuncia- 
cra  concradi&ioBii  impltcatioactn  ,  appclkui  n  piobaca.  txlult.C  tt-dtit  ei  qua  ofteoditar 
aoapoteft.  lifficcrctjuodJKtiaterpii^atcifucritiBchoa- 


Digitized  by  Google 


DE  TUDICJIS.  M,- 
eaincquefinedivinatiooeciratiooemad  audic-   concra  abfcntem  cirarum .  8r  rtm  tamcn  non 
dam  fcntcotiam  prjrcefliflcprarfuppooi  potcft,   contuinaccm  prooantiari  poilc- 
auodprarfcrtimaliasoulla  eflct  rario  dubitao-       lnC*mtr*f*tiseJf />nrrw/*«»f/.]Cur  inCanrcr* 
di,  8c  fruftia  Jmp.  cum  prxfeore  tircmiochoa-   fufficiatcitatioad  totam  caufam,  hac  rationcm 
tam,fufficcrcrefcnpfiiTct  s  txl  4.  C.4.froc. ubi  rcddit  Treut. qaod citatio  Irnpcratom  babcar 
dtcicureicoocraquem  abfentemiudicatum  cft  vim  peremptorii;  Arquin  hzc  ipfa  aflertio  li- 
rcftitui  caufar  defcnfiooera .-  adroque feotentia  quida fort  affts fatis 06 cft;  vcl  quod  ttioa illa  ci- 
nonfuit  ipfoiurenulla-liccr  ibi  fpccialis  fit  ca-   tatiorcquiriturad  e/Fcclum,  yc  qui/  10  vera  c6- 
fus,  auo  omoia  abfeotc  marito  in  iudicjo  tra-  tuniacia  conftituatur ,  quod  116  vatiatuiex  per- 
cJatafuerunt  «optime>facir/«//  C7/  ptrvim  v-   fooacirantis.vclctiaquod  dclmperatommen- 
birefctiprum  cft  ,  ab  abfcnte.oecimpcnali  re-   te.an  illam  fimplicccirationc  vimpercmprvtf 
fcriptopoiTesfioncm  auferri  debcrc ,  quoniam   habete  velitnon  farisconftjrcpotcft.  Veruad- 
mcnracaufarum  paitium  aflcrti«nc  pandaiur.  miiraiftapropofirionc,ratiomiDim6c6clu4ir. 
Quifcil  locusdocct  nccesTitatem  cuadipartcs  nequc  cfficic,  ad  audiendafcBCcociaoova  opus 
iadccflcvtmerita  caufxcognofcacur :  quxra-  000  cflecitacionc.  i-quta  ctcacio  babct  virapc- 
tiocumecflat.vbi  partesfatisauditar  fuot,  Sc  in  remprorii  rattonc  illiusaclus,  adqucrnfic  cira- 
caufa cooclufum  eft. confequeorer  cttacionc  o-  tio.imnimc1  autc efFcftit  fuum  ad alios acrus  di- 
pusoocrit  Et  hinc  commodeexplicaotur  rx-  uerfosporrincrepoteftj  &  adcdiicct  cooccda- 
tns /»/.47  dtrtiud.l.i.f.  ?  qutjententu  /tnt  *pptl.  cur uoam  citarionem  Impcratotis.qua  v  c  rcus 
l.-j  .C.quom-tjfquA  iWfx,qtiod  fc.  pt  xfcotes  op-  ad  comparcdii  vocatur.fufficcre,  ca  tatnc prop- 
ponantut iisqut  nunquam  fuerunt  io  iudicio,  terea ooo operabitur,  vt  nullacitatiooc ad fcn- 
quoruiDtetcft.quiadecaufafeotcotialatacon-  tcntiamaudieoda  opusfit  fcdcfficiet,vt  fiqui- 
tra hxrcdes no  nocct  legarariis  /14        4t*p-  dcm  ad  audieodam  fentcnti a trinacitatione o- 
ptlL  (to  quibusrermiuis  fatisdifcrceloqaitur/.  puseft,vcquidempurat  Tr.infp,x.4ifp.iytht[i* 
29  f  ult.4.minorib.')vti\  hisqui  poftliremconre-  litl.  Imperatorcm  frmclciraflc  firfaris  a.qma 
ftatam ftatim  abfcnrcs  aac  planc1  non  aut  n6  fa-  noo  tantum  io  Camcra.fcd ctiam  in  aliis priuci- 
risaudtti fuerunt,  ad  quoscotumaces  efficicn-  pum  fupremis  provincialibus  dicaftetiis  idem 
dostrioacita'ionc  velcdidto  pciemptorioopus  obfcivacur,  vtpartes  tantom  fcmcl  initiolitts 
cft|,  quo pcrtioct  I.S.& s>.C  quom.tyqu*n4o  iu-  ad  totam  caufam citcotur:  quia ici|. cum  in  illis 
4tx  Seditciumprocommunifcorcnciamovcc,  iudicits  ccrnprxfixifincad  fiooulos  iudicii  a- 
tuqaodexratiooeiurisvetcrisio  fingulis  ac*i«  ctusexpediendos|crmini,partcsterminosiftos 
busiudicialibus  vocc  prxconis patrescitari  fo  ■  obfcrvare  poflunt  Sc  tencotur. 
lebant:tum  textus/.z  ?•$ .4. 4rtctpt.*rbitr.  v  bi       6U*omt4o  inflnnti**b*tliont  ]  Hxc  duo  diflcr- 
nonnifiexpactO|U$cftarbitro  pronnntiare  al-  rc citra controvcrfiameft  VerumTr  haujfcio 
tcratroabfcntc  Ncqae diffialis  rcfpoofto  cft  an  latius pr«r>rcdi  &  itaaccipcre  videacui  /.  1* 
*Al  ult.C  qutm  &qu*n  /Wrxquod  ibt  hocqux-  C.h.tit  quod  tnennium illud  rantum  adinttaql 
ri  iotclligatur,  an  omnind  feorenriaconcraab-   riam  pcnmeodam  ,non  adjpfamlitcmfiniendi 
fentffarn  potuerit ,  quod  rectc  affirmarur  mo-  perrineat.Quod  tamcn  voo  tantumcafu  vcruru 
dd  inter  prxfenres  &  ira rectc  lis  fuerit  fufcep-  viderur, vbi abfente  Sc  ceflaDtc  acrorc,nondum 
ta; quooiam  dcficiente litis r6tt  ftarione  cx  ra    fatis.cx  quo dc  mcritiscaufx  conftate  poflic ,  io 
tiooeiurtsadfenteoctamperveniri  non  potcft,  iudicium  cfc  deducTum,iuita</  Lit.  f.  2.  ver'.&> 
fedaliisreracdiiscontraiatitantcm4c  rergtver-  fiquiAtmnihilC.h.u  *  '  J 

fantcmfnccurfumcft  Dtceniusigtturinhocca-  *  THESISXVI. 
fu ubideaudiendafcBtenria  agttur ,  noo  rrma  Lit.  A 

deouDtiatiooeocediito  pcrcmprorio  opus  ef-      r«v/«i«f4mfa/o.]Tcxtuseftgcoerali'/ n  f 
fcfedfufficcre.fimplicemcitationemac  admo-   9.Cht  &  Nov.Bi.t.to.  vbioppofitiodccopeo 
nitioocmex/.i  Cqutm.fr *n*n.iu4tx  f>  quo   faodiscx  caufa  cxpenfis. fatisargucrc  vidctur* 
WZxTrp.z  4ifp.xythtfi.Ut  l Jquoniam  dod ad    vbi  oon  compenfantur,  iuramentirm  cflc  prar 
eumfinemutaliquidaparreproponaturtfcdut   ftaadum  &  facirquod  alitcrquam  pcr  iuramc 
fententiaconceptaaudtatur.  fitciratio  Adco-   tucxpcnfaruratioprobari  vix poffir  Debctau" 
qucquatenusiHiTOntumacesdicuntur.quiter-   tcm  judcx  fatftacxpcnfarum  dcfignarionc  eas 
tioevocatifcfcnon  fiftanr,  fcntcntiam  ctiara  Mxarc&fuperiisprobaodisiuraroccudcfcrrc: 

Hba  quam 
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2uamfaxationemnece(TariameiTettadit  Uf.in  tiooem,  quodextatiooejotis Tefetts  .qnooo- 

(j.f  fivt*itttm*lttrHtr*-C  h.nt.cei  8.atquc  itn  mioefumptuum  decimaria  aclio  cbmpetcbati 

acdpicodumcft  quod  ait  Tr.  quodiudexiu-  maiushicetat  dabiurvel cum  Bart  ry  c*j?  .thid. 

tamcntum,  five  acftimatiooemjutamcoto  fa-  opavaleretbi  argnmeotum  a  conttano  fenfu/ 

Aamfcqui  tcncatur.  qux  rcfponfioinde  fulcienda  eft,quod  propofi- 

Lit.    B.  tumfucrit  Impcratori  tantum  ptoponerc  pct- 

Anhocetinm  in  criminalibus.]  Triplex  circa  oam  principalcm  &  prxcipuam.quxcx lcgibut 

hocopinioeft,dux  exrremx.tcrtiamcdia  Pri-  manct  aclorcm  fuccumbcntcm  in  caufiscivili- 

mo  quodnullo  modo  in  criminalibus  mdiciis  bus&criroinalibus.TettiafeotentiapIushabcr 

Erxftcntuximpeofx.nccabaccafatorefuccum-  rarioois , quia accufator  fpontcprofilit  adjudi- 

entc.  Secuoda,  quodomoimoddpraiftcntur.-  cium  &  hicnon  intercfle  fuum,fcd  publica  vin- 

etiam cx partc  tci  coodemnati.Tettia.quod re-  dictam  pc rfcquitur,  vt  ptoiode  a  rco ,  que  non 

ficianturexpenfxrcoquidemabfoluto.fed  non  tanquam  fibi  fcd  reipubl  ad  pccnlrrrobligatura 

accufatori.licet  vinccnti.  Primam  tcnuitolira  in  iudicium  deducit  ,  expcnfas jurc  petcrc  non 

lacob.Butrigarvrtcfcruat B*rt.  B*l fralijint.  videatur.Eaque  videtorfcoteatia Cyo  inl  i  C. 

nonignort.C  dtfruaib.  frlitmmtxp.  qucmfc-  t/ui  *ccuf*renonpo{funt.nHm.9.  dum quxtit  an  io 

quutuscft  Ftrh.i.tontrov.+i.tumpti  d  *  /.«.io  caufa criminali  veoiaot  expeofxfaltemex  pat- 

«luaitaoppoouoturcaufxcrimioales&civiles,  tc  accufatons  Attameo  fenrentiamfecundolo- 

vt  io  illis  aAot  pccna calumoix,  i«  hisob  cxpc-  co  piopofitam ,  quod  etiam  accufatoti prxftan- 

fas&  fumptustcncatut:tumquod,vtfxpiusin-  dx  fintimpcnfx.communiastenent  Doclores, 

gerit  Fachio.oullo  iate  hoc  cautum  fit,  quod  io  probante  &  atteftaote  Uf.inl  1  j .§.6 ,C.h  t  eol  7. 

criroioalibusprxfteDtarimpeofx.  Quxpofte-  pcrtcxtumgeneralemrW/.it.f  .6- vbiIuftio.in 

tiorquidemratioioeotaeft  ,  quodctiam  dcfi.  gcnere  conftituir ,  vt  viclusvicloti  ptxftet  ex- 

cientcomnitextu,  latiseflet  maoifefta  ratio,  penfas,incaiuslegisptincipioetiamcrimina1ii 


uacalumnixveltalioois.qux viodiclampubli-  potiustextusi» /.«//.  C  d.t.  vbifancirluftio.  vc 

«am  refpicit:  ipfe  autem  impeofas  petcdo  dam-  qui  pri vilfgium  coofequotus eft,vt  oc  coo ven- 

«iamteifamiliaris&  iotercUe  privatom  petfe-  tusimpeofasprxltet,  idem  fialiumconvcniet, 

«jmtm.vt  iecli(uW  refpondit  Cyo.i*  /  yC.aui  fiveinciviltfiveiocrimioalicaufa,  abeocxjfe- 

mtcufnrtnonpoffunt.  &  vulgacifltmum  eft  quod  fasitidem  oon confcquatutjcx quoaliasio  cau- 

itrogatiopoenxadvindicTampublicam  ,  ood  facriminali ,  viclumimpenfas  prxftare  dcbere 

«oniumat  perfeqautioocm  eius  quod  lotcrcft  iofertur.  Licet  enim  caufacriminalisibicxpli- 

«tivatim.  Scd&noobfcurustextuseft  prohac  caripoflitdecaufacivili.ob  dcliclum  iotenta- 

icntcntiai»/  qut  crtmtn.).C.d  Wu  qui  acculnrtnot*  ta.arg.eius.quod  lbi  di&tux  obnoxiosfibi,  (jrc  Cu 

tejf,  vbi  in  iifdcm  termiois  prxtct  cxtraotdioa-  io  caufa  vcre  crimioali  reus oon  acloti , fcd  ma- 

xiam pocnam fumptaslitis prxftaodi  fuot  ab  ac-  gis reipublicx obooxius  fit ,  qux  verba  ad  boc 

«ufarore.  Vt  proinde  frivolum  fit,  quod  lachiu.  expcodit  BuUusindluk.C  d fruaib.frlu.txptnf. 

Jpeciale efle ait  io accufatore contumacc ,  cum  attamcn ita fubtiliter ea  verbanon  acccpifle  vi- 

tarique  &  hicincidat  in Turpillianum:  &  h  pce-  dctur  Iuftiu  &  fuomodo  etiam  in  crimioalibas 

na calumoixquam fuftioct  accufator ,  fatis cft,  reus  ac"ton  obnoxiusdici  potcft  :  nequc  fortaf- 

▼t  ne  cogatur  prxftare  expeofas,etiam  faris  eflc  fis  abfutdum  fir.accufatori  eriamfi  opcramRei- 

•otetitpaoaTarpiIIianivclextraordinariac6-  publ  prxftar.impenfascx  bonisrcircfucdi.Vbi 

*izd.l.i  C.qui*ccuf*rtnonpofHnt  Quiti8iiitcx  tamenfortaflis  andiftiogui  poflit  inter  caufas 

Canooiftisrcfctc.  B.iiinl.  +.C.d.lit.exp  magis  criminalcs  cx  quibus  pocnapccuniaria.vcl  cor- 

peccat  qui  temere  infiftit  quam  qui  dcfiftit.  potalis,  maximccapitalis,  morsfivcnaturalif 

Qaodautcmattinet«id./4-  io  quafola  Butri-  fivectvilisfcquatur  1  quomodoin tcrminis di- 

gar.  olimfententixfux  pofuit  fundamcntum,  ftioguir  B*ld  ind.i^.C  dtfrufiibi  s  &  lit .  txptnf* 

«cfpondeodum  cft  vc!  cum  S*lteibU.  idcofaAa  licet  Snlic.int ult  d  t.nu  2  ctiam  in  cafu  confifca- 

^cafumpiustajuaracmliiim  cauUrum  mca-  totam  bouorum,  accofaton  cxpubltcoccnfcac 

impcn. 
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impenfas  accufarionis  c fle  reftiiuendas.  Dd  in qaibas  multafauorl  dari  folenf :  minus 

Lit.    G-  aacoricaciscribuacar. 

TunctnimM3tr  tttMmfivi&or.)  Petcndumeft  CMufMMoninftriturjpeciMtim.]  Confuetudinera 

excitatofachin.  quomodo  hinclaf.  Acalijdif-  hanc  ,  vtcancumingcnerecx  iuftis  caufisim- 

fcocianc.  Nimirumcirca  ciplicationcm  l.fro-  penfascompenfarifcntentixadijciatur.iurerc- 

pttMdum§.fr  fiquidtmverf fin.Mutemex  gtflu  C.  pugnarc  cenfet Tr.poft  SicbMrd  inftptd.l.prttpt- 

6/.induas  abiuere  opinioncs  lohann.  dc  Pla-  rMndum%.fiueMuttmMlterutrMn.  ti  vbiplaxcal- 

ccut .lltc.vc  cif  licat  Atturfin  verbo,  excipiendit,  legar.Atquia  cumrcgularcfir,  vt  caofanonin- 

hocluftin.voluiflecenfuicexpenfas  rco  faclas  fcracurfencentiacidcm  de  fcntentia  fupcr  ez- 

dcducendasdeexpenfis  aftotis  .  &  icarcucra  penfiscompenfandisftacuipocericnonobftan, 

rcum  condemoari  ioexpenfas>quasafiorfecic>  cc.quaTr.  vcicur  Uou  Si-a-  .  vbihocfalcem 

vc  falcem  cx  ea  fumma  dcducancur  .  qnas  ipfe  ttadicur>quod  iudex  uominanm  compenfario- 

rcusfcfcciffeprobaucrit-pio  qua  feotentiafa-  nem'  expcnfarum  fcntcntix  inferete  debeat, 

cicquod  tn d.l.preptrandMm §  fiut aw.cn, >  6  indi-  caufamaucem  eiusrct  adijciendam  eflc  nC  cra- 

ftinctc  rradirur.victum in expenfas  c  ilc  damnS-  dicur. 

dum.cciamfialcerucraparteabfenccconcrouer-  Quid  fi  sb  inhio.)  Communis  nimirumharc 

fiafitdecifa  Et  haoc  fencentiam  fequicur  eciam  fcnccnciaeft,  vccciam  qui  perrexic  cogoica  in- 

Cyn.d      ftquidtm,  frCnflrtnf  d.vtrffm.  Muttm  iufticiacaufa;  in  expcnfas  prioris  cemporis  non 

ixgefiitmfin  &>  BMldutinprine.d.  §.&fiquidem,v-  coodemnecur.  Mihicaraenroagisarridct  fcn- 

bi  hocfummarium  proponic  exmcncelobann.  tcntii  Detinlqui  Mlteriui ,i^.dertg.inr.pum.r. 

q  uo  J  vincensoonrecuperet  expeofas  vfque  ad  vt  tcneatarinomnes:qaia  exquocognitacau- 

concurrcntequantitatetnexpenfarum  a  reofa-  far  iniuftitia.non  deftitit,  quo  cafu  abexpcnfis 

Itatumt&itaomnestencre  loc  citat.  teftatur  abfoluenduseflct.fed  litemimproblcontinua- 

Jafon.exccpto.vr  ibidcm  addit  vnoSalicct  qui  ait-lmprobitas  iftamcriro  ipfi  oocerc,&  ad  in- 

in  fin  «rfS.paocifljtms  verbo  addudo  capit >  ci-  itiumlitisrctrahi  debet :  fiquidem,  quod  hinc» 

himniam  dc  poeois,  dicat.ioquic,  miht  Iohann.  vt  bene  Dccius,  prarfumatur>  quod  (i  a  pnnci- 

quod  flreascflec  abfolatus  afa  expenfisadloris  pioiniuftamliremfciuiffc.c  eam  tamen  in  ia- 

propter  iuftara  caufam  litigandi  ,  quomodo  dtciumdcdaclurnsfuirTer. 

fuastuncdedaccretnon  video>  nifi  dc  quanti-  Siitquiinf>riori  ]Mihm  generaliteratTirmari, 

tate  principali.  Ec  faot?  Placeoc.  opiuio  verior  eumqui  inprima  inftantia  vicit,  iuftara  liti- 

cfttquodluftio-  cumareo  iuramenrum  faper  gandi  caufam  io  fccunda  ioftaaciababere  vi- 

expenfispraeftari,  &  faaucpartemcoorumacia-  derijquippc  cum  pro  fcnrcntia  iudicis  prasfu- 

Aori  infligifanciacquomodo  alijs  locisciufde'  marucacqucadeoprouocatustcmcreiusfuum 

tegisvi&u.eodeminillafpecie  victorcroin  cx-  indcfcnfumrclinqueredebear  Mrg.UUud  40  tk 

penfas  coodemnari  velleiotelligcndus  elc,  Jc  petit.ki,r*d.niG  timcn  infcntentia  maoifcftain- 

apparetaTuftin  quodadpuuclumexpcnfaium,  luftitia&iniquitare  laboret. 

ineafpecieaaoriscontumacisidemius  ftatui,  IdqutoptrMtur c/«»/«iW.]Crcdiderimvtmaxi* 

fiucreut abfolurus  >  fiue!condemnatus  ptopo-  mabatcclaiifulanonadiccta.  nec  expenfar  no- 

narur: &amplioscum  veiafimilircrareo  vcpo-  minatim petitac fuerint  .  iudiccm tamen  poffe 

teprcfcnremaioresnant  expcnfz  ,  illa  taracn  imodeberefupercxpcnfisproouatiarc.pertcx- 

faciodeducendi,quamlohan  probac,  non  nifi  vtmind.  Nw.  tt.e.  xo.ibi  eportttexpenfMrum  rM- 

vbiactorplus  expcndic,  locum  babet.  Nequc  tiontm iudtcti err>*in»tXMmiBMrt&  in  l.  prtftrnn- 

•bftat  d.$ 6.  quemeciamFachin.  redlcacccpie  dum%fiutMuttm6.C  h.  r.fcianr,  inquirluftin.o- 

de  co  cafn,  vbi  pratfenrc  fentencia  lata.  mnesiudiccs.vidum  in  expenfarum  caufa,  vi- 

Lit.  D.  «ori  effe  condcmoandum.  communior  taraea 

§Utiprofeb*bet  confilin  ]  Hoc  quidemlafon.  videturopinio  Dd  quod  citra  adiooem  illius 

tradtc&amplius.fumcereetiam  vniusDd.fcri-  ciaufula;  expcofas  non  pettcas  iudex  adtudi- 

bencisauftoriraccm.  Scdvtrumquedubium  vi-  carenonceneacur,      not.  AngeLin  omntum 

docucqued  in  canca  diucrficatc  &  copiafcnbc-  InJIJ.  mShvm.  n.  7 .wrj '  MAdttur  etutm.  dequetttam 

tium.vix  vlla  cctam  abfurda  opioio  cateacaf-  GMil.t.ebferu.isi.nu.z\.Mynf.  eent. 4- obfern-  jj.Si- 

fcrcore,  icafuturumfic,  vt  vix  quifquam  inex-  ehMrd.ini probMndum^.fiue *Httm MttruiruC.d.iu- 

pcnfas  condcmactutf  cum  ctiam  aUa$  cqn.filifs  tU*m\9.fribid.l*f.n  ■  o-N eque  obftac*i/»ii  M* 
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qaiaprxfapponcndameuexpenfasrWe  peti-  numadagendumdi/Famantiprafigipctif,  iadi- 

ras.quodalusabfuidumfu.vt,  quodibifanct  ciumappcllarinon  mererur. 
tur.iudcx  carum  xftimuionem  parti  prxftare  Lit  D 

teneatut.&quodiudexfuperexpenfisiuramcn.      Quodhodienon  lictt.]  Minusre£a efthxcop- 

tumadmittcre.cafquctaxareiubetuf.easquo-  pofitio,  quod  fc  prxmifluma  Tr  de  iudicibas 

qucpctitasfuiflc.oonleueprxbetatguraeoru.  fibinon  liqueteiurantibus  .  ad  iudices  peda 


THESIS  XVII. 
Lit.  A. 

Non  tdofficmm  iudicu,  ]  N  im  i  ru  ra  officium  i  u  - 
dicisduplexeftaiiud  vcnit incidcntcr,  &  noo 
ftupcrlc.fcd  fubfcruir,  actioialiud  vcnirpnn- 
ctpalitcr.Uludmerccnarium.hocnobilc.vcrbis 

Jjuidcm  miouscommodis,fedqux  doccdi  cau- 
•  toleraripoflunt,  Dd  appcllarcfolenc.  Deillo 
resliquidacft,q«edaclionisvice  no  fungacur, 
hocaurem.feupotiusimplorationcm  huiusof. 
ficij.adtiomsioftar  babcre ,  probatut «£37  dt 
chlig.&acl.&not  .Ufad  f>>tnjl  a:7n  S+-&f'<f<j.X- 
clioramcn  non  cft  quod  ipd  I  :  quibush-cin- 
iuriam  facit  Tr.docent  inlt  i.dtiurtfd.  Bart. 
Caftr.&Bald  ibid  hanccfle  ait  vciitatcm.quod 
iuztafedtcntiam  loban.altio  ooofit,  ideoque 
monent.nonelfcconcltidcndumi  quodparsad- 
uetfa,fedquodipfeiudexaliquidfaceredcbeat. 
Idq,  maxirneobtinet  m  coiudicisofEcio,  quod 
iure,vtita  loquar.formuum  &  conftitutueft; 
cumaliudfit,quod  permodum  fimplicisgratix 
impettitutmagiftratus  :  dcquo  dcmum  reclc 
dtcitur,  quodnafcaturcx  xquiratc.  Cxterum 
tertia  fpecies  officij  aduofauj  incptl  adijci- 
tuziBart.ind.1 1  d  iurifdtxl  iZ  &vlt.dtfetit.ht- 
red.  fiquidemea  fpccicscft  officij  mercenanj, 
quo  iudcx  aftjoni  toti.  criam  qua  refpicit  reum 


neos .  quod  autem  fequitut ,  ad  otdinartos ma- 
giftratus.quibusptzcifaiuris  rcddendi  nccef- 
firasimpohtaeft  peftinct:  Iicctctiam  dtuerfus 
cafusfir.quoinferioresiudices  ,  afta  mittunt 
adfuperiores» 


DlSFUTATIO  XIII. 

L>E    INOFFICIOSO  TESTA- 

MENTO. 
Refpondtntt 

Ioannh  $radj|?<&t7  Hali,Saxone. 
T  H  E  S  l  $  !, 
LtT.  B. 

Mmerht.]  Speetata  iatcntione  ageo* 
tis;  Cxteroquin  cuama  iuftc  cxhc- 
tedatoqoerelamoueripofeft  :  quod 
ciicus  luJici/  oftcnd/t. 
Exheredatii.}  Subhoc  verbo  etiam  compre- 
henditprxreririoocm  parcntum  in  ltnea  ma-r 
teroa:quodadmittipotcit,  non  cx  ptoprictate 
vocisquxrepugoar.lcd  ratione  efFectus  de  quo 1 
hic  agiruf  i  arg  !.\ i  rnfrinc  d.htn  !ihert.vbi  prx- 
teritio  dtcitaf  ulent  io  facra  exheredatio. 


prartcn 

tioncm  pro  exhetcdatione  eflc.  De  vttoque 
iute  oooonoofatisconftat  :  &  dcpriorihacte- 
nusdubitatuf  an  in  cafu  prxtcritionis  illius  lc- 
gatadcbeatur:quoaffirmatut  communius  tcfte 
CUroq-tt  nnmer.z  neque  adco  afurde  :  fiqui- 
dcm,  vt  mox  dicemus  ,  tcftamentum  non  fa- 


ciufquc  exceptioncs,  fibferoit,adcoque  cxce- 
ptionesinbooxfidci  iudicis  ,  ctiam  formulx      Trfnhnltntaf-aterna.]  DuohicdicitTreurl. 
BoainCctt*yiimiitidl.3i.&vttd.pet.ktred.dt  Pr*tcruiooem  patcrnam  rcftamentum  ipfo 
cuiusexplicationeagiturW^  t^.th.o.  iureannibilare ,  fed  in  linca  materna  prztcti- 

trtimdiciumquidftt.  Allegatuthiciotef alios 
Vulrciuf,  qui  prxiodiciaks  aaiones pctfonales 
efle  conrendit, quz  fentcnria  propoouur ficie- 
futabituf  infrf  i.dtj)  a  cth.a.  Ut.  A- 

^ZlttrZ  c  l  A  reSU,a^u^  ^umtuxtaformam  .V.„f  ^.ipfb.urenullum 

itZr,  ESZ  A T tCh  ,a^^bt,,UC,  im6m*1*  <" ■  &  P«'nde  adeo  qooa/huni  eifeaum  cfle 
VrlZl  ^lrU  ^f^"1.00'55  ,1UUr&  rCUf  videtur.fi  filiusprxtcr.tus,  &  miuftc  exhere. 
i ^ hoc  Ci \fc*  tt  f01  f°rUm  r  rCaTUr ;  datUS  fit :  OUO<J  hoc  «cftamentum  annuU 
«J?ftm7*  K "ale!V.°?P*lCBf«*a?'fi-  lansexheredat.onemrcdigitadi.ftarpixtcri- 
oernc^uS^  comra.nat.on,  tionis,  iraotalucr  exhercSatum  Pro>rxtemo 

Lr^Q  i  J'  ?,ODCmfuam'  &  S»'^">«  habct.S.dincontrar.umfacir  ,  quodconftitu- 
«3  cb2rP°atre^,tUr!&d,i:  tiocortcAonanoncxtcndenda9.  8c  veiba/, 
ceptatio  fiuciraplot«,o,qaa  diftWustctmi.  prmcif.d.c^3  exbertdarevtl pr^.fub.ecl,s 

Pf°Pfijs 
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DE    INOFFICIOSO    TESTAMENTO.  ti7 

proptijs  commodtUpplicaodafunt  i  quz  fen-  Lit>  D. 

ecotiarndc  fitmatui  tum  quoJ  'uft  n  totoillo  Q  ixftio  hicnic-ctui  dc caufacfficicccS:  cx 

locodcccltamcuto  quod aote  lpfoiurc  fitmum  quo iute  litquercla.-&  ca alij iuri  ciuilj.alij  prz- 

crat  >  oonobfcuteloqui  vidttut ,  tumqnoddi-  torio.alijcoofuetudinatio,  alij  ctiam  ruixto  iuV 

citTcllcfcvtnon  arophus  Iiceac  parcnttbus  li-  ri  adfcribunc.vc  Vulcciusi/r/n/fcf  ht.  Primam  o- 
beroscxhcredarc  velprzccrirc  ;  cxquocolli-  '  pio.cumCuiaciofequiturTr.caiobi)citurcum 

gttur  luftiaiaoam  corrigcre  ica  ms  vctus,  vc  l.%mfrin.dtbtnftjftfftontt*bk.  vbicxhzrcdaci 

nonampUusIiceatquodolim  Iiccbat  :  liccbat  negantur  iurcciuili  turbare  tcftamcntum :  tum, 

autcm  oiim  (aluo  tcftameuco  cxhercdarc  fi-  rario.qoodcraancipatis.quiiuteciuilinoofuc- 

liumpatti»  prztetircmacri  fcd  practctire  patri  ccdunc,quercladatur,qjx  tamcubocfahemo- 

faluotcftamencononlicebac  Et  hanc  mulco-  petarur,  vt  reducatut  rcs  ad  caufam inteftati, 

rum  ex  antiquis  fcntentiam  fuiflc,  rcfcrt  inf  in  quoJremediufruftradcrur  cuiaucipccocoiurc, 

Auth.tx  i.uija  nnm  i.fcd  ipfe  pio  cmiri ai  ia  com-  quoab  inceftatofucccdcrc  ncquit.  Harcquide! 

muni opinionc  arFcrt  hoc  argumcnr.  cui  totum  tanti  vifafunt  Vult.  vt  ptoptcrca  qucrclam  paru 

mundumrefpondcrc poflencgac  :  quod  exhc-'  fubtrlitcr iurimixco  fcrretacccpta  &  tftquod 

redjcusfinecaufahabcatur  pro  praetcrito.  Ve-  lftisrcfpondcri  queat.  Etquidem />></.  /  8.  iliud 

rumhocquidcm  iurc  veceri  mamfcftd  falfum  genusturbandiintelligeodum  cft  .  quo  pritc- 

cft.-iure  nouocx  comm.  Pd.  fcDtcncia.  vcium  titi  tutbant,  quibusineafpecie  exhztcdati  op- 

'  quiadciTccTumDuUitatis  inftitutionis ,  faluis  ponuntur :  vt  ita  fcnfuslcgis  fit,  qucm  exprcftic 

legatis  :  quodidem  mprxccrico  a  patreobti-  G»Mt*n.i.x*rinr.6. cxkxtcditi  dcc  cootratabb. 

ncrc.non  lcqauur.  Inalccio,  dcprztcritiooc  pccunc,  ncc  ioiuftum  tcftamfrum  patrisfaciur. 

matcrna  ,  camhodicprocxhercdaciouc  non  Adratioocm varicrctf oodctur  Tumquodetia 

habcii,fedobcam,tcftamcocum  eflcipfo  iurc  iureprauorto Hlius vtiq;  oon  fucccdat  perque- 

nullum, communis  itidcm fcntcntia cft.trft.ttd.  rclam,  per quam cancum  refcindicur ccftamcn- 

Cl*r.%.ttflmmtntumn.  47.  caquchinc  confitma-  tum  t  tum  quodctiamfiquciclaminitiofavo- 

tur,  quod  prztctitiooi matcrnz iuxta  U  exhe-  rcm  fuorum  introduclam  cfle  dicamus,  ea  ta- 

rcdatioui  patcrnz  eandem  formam  praefcrip-  mcn  poftcaademancipatos,  quos  fuoiureprz- 

fit  luftin   adeoquc  fiquidem  cxhcredacinoe  ccrircpoterac,  cosquafi  ad  inftarfuorum  rcdc- 

nonticcfadatcftamencumcftnuUum.idemdc  gcrir,quodhiabbzicdirate,quzipfisiareciui- 

illaerit ftataeodum,  idqucpro  certoaDd.  ha-  linODdcbcc*r,oonnififubqualitatcfuorumre- 

beri  pacct  cx  r.idu\silafon.ini fifattr  4  c.itinft.  moucri,  Sc  exhzredesfcribi potle  videotur:  vr 

btbftu .nnm.  \  contra  quampucac  Ttcutl.  d.  itaquerclauon  dctur  cmancipatisqua  talibus, 

jdilpucn  th  i.lit.  C.efficictuttamen  hinc  .  vt  fedianqaampaflisiniuriam  cxbzrcdationis:  ic 

materreipfaliberoshodiccxhcrcdarc  cogatur:  hucrcfcrri  potcftcolorille  furcns,  quodfc.pa- 

quoniamoracio  talis  ,  prztcreo  filium  meum,  terfilio  licet emancipato  ,  iurcramcnoaturali 

quiamanusmihiinculit,parum  diftat  ab  cxhe-  hho.hnnc  noram  &iniutiam  inuiTeiit:quode- 

rcdatioDe.poftquamiohac  quoque nulla certa  tiamadmatics& lioca  materoa pertinet,  poft- 

autfoIconiaverbadcfidcrautur./.j.Cir^fr4-  quam  cx  SCto  hic  libcris  fucccffio  dclata  fuir. 

ttrit. quamuis boc  vidcaturfufficerc  >  fimater  Neq;  obftacquod  *»</./.£. i»/r.<tV bonfofftjf.  eont. 

firopliciter  &  taotum  ,  c-tra  verba,  prztetco  tsbb  quercla  opponituriun  ciuili  :  quia  nibil 

filium>caufam  infcrucric  tcftamcnto,  </<</<<<>  i»/.  abfurdi  cftiurcciuiIiquodaeiclufurorvclutex 

tb.io.  1.XII  tab  alioremedioiurisciuilisiuraui:  quo- 

Lit.    C.  roodocoatrattusiureciuili  validustemcdio/ 1. 

AdquodnondtutnitMr.)  Obijcifolet/.!*  b.t.  C.dortft.vtmd.tctciadnnt  Magisobftacquode- 

iuofta  U  6.$.t  .tod.frl- 1  fiifmr.mMitmmn.  Sed  rc-  macipatus  cxhzredatus  ctiamfi  querela  vtatur, 

fponfiovulgatafuroiturextraditis4</ ffc  i.  dtff.  tamen fioeprzrorisauxiliofucccdere  nonpof- 

it.  quod  cxcraordinarium  tcmedium  coocur-  fit.qaodfruitrafit  fcciiTcpattcmfam.iotcftatu» 

ratcum  ordioario  ,  fi  iUud  fit  pinguius  expc-  fiipfcabinceftatofucccdcrenequcar.confequi- 

ditiusvclplcuius;  eaderaquercfpoofio  cft  mdl.  curaucem  bona  bencficio  bonoru  poflcflionii* 

«.§.14.  quamqucrelammorurusagoofcit. &quxipfo 

jiaienittMntnvi*]  Dchoc  ftatim  diccmns  vinccotc  caro  rc  cfle  ioctpit  iuxta  /.  *.  $  t. 

adlit.  E.              *                            '  trL?,h.tir.  Atquia ex  quo  imc  cft  bonorura 
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iftapoffcflio,  fundamcnturaquerclx5c  prxpa-  &  ipfa  dcfiniriohic  aon  faus  conilenire yidecar. 

ratio:ezeoipfaquoq;JquerelaeffcTidetur:neqj  Portdcumularioduaium  diuerfarum  actio.iu, 

cicdeoducftquodiusciuile  prxrorio  alias  po-  quales  Tr.  agoofcit  qaerelam  &  pctitioocm 

teacius,impcrfe<£tamedideriroperarionem,nu.  hxreditatis,  rationiiuns  noftrinonfatiscoue- 

damqacrelamquxfioeauiilio  praetons futura  nircTidetur,  Sc  barum  aclionumcuraulationi 

fuiffetimpcrfecta^coocedcada.  Etezindcfortc  hocquoqueobftat.quodpet  alteram  altcri  fizt 

itbitiaiiquispoflitprobabilcm  eflcfenccntiam  prxiudicium.Vidcamusanaon  ita  ftatuipoflic, 

Vulteijraizioiurequerclamadfcribcoris.quafi  querelam  &  pctitioncmbxrcditatis,  vcdiucrfa 

▼trumqaeiushicccufymbolamfuam  contule-  qtiidem  poflc  confiderari  tTelquodplerumquc 

rit.Ettamcn'fcntetiahe.cpatum.fortaflisvidea-  hxreditas  petitur.vbideinofficiofonullaqux- 

turfubtilis.quoddiuerfaliiitrcmcdia,  qucrela  ftioeft:vcIquod  etiamaliquandoqucrelaagic» 

&bonorumpoifc(fio,  8c  aircrutramhorumiu-  quiiusfacccdendinonhabcc  :  l.tS.t.hccm  X 

rium,  fiueciuilefiueprxtoriura  fatis  fuer  tpo-  rortaffisctiamcxhxtedatumquercla  & pctitio. 

tc$,vr  plcnc*  &  pcricctc  liberisfuccutrcrct-  N«-  nchxrcditatisfcorfim  ytipotuifle,  yndc  Sc  d« 

«ue  abfurda  fcoteatia  eft  ,  quod  perprodu-  rtraquein  Digcft  &  C.feparati  titulifunt :  ca- 

ctionem,  quiainfuisaullapoflcflionisagnitio-  terumfreqacntius&czpcditushxcitaconian- 

neopuseft.ad  emancipatosquercla  fucnt  pro-  ctafuifle.vtnon  duatum  actiooum,  fed  vcius 

ducta.Nec valdc1  tamenrcpugnaucrim .  fi quis  vicem obtiocrent: idque inde firmatur,quod t- 

iuriprxtonohocremcdiumadfcribat  :  contra  mancipacu&tezhxiedatus  inftituturus  qucrcla 

quamlcueargumencum  cftCuMcij.cz  infcrip-  priusdcbcr  agaofccre  bonoruni  pofleflioacm: 

tionc h.t  cumprxfcrtimCuiac.ad.Claudiu  quofcilicct  facto  hxreditatemcz  caufa  iooffi. 

Glyciaralegem illam  rcfcrar,  &  a cognominib*  ciofipctctecVude  cxplico/ao.fc  r.vbi  traditur, 

Icgiflatorumoon folitx fucrint  lcgcs  appcllati.  cum  qui de  inotfictofo  dicit  mouere  poflc  peti- 

NcqucfatisvalidamelUrgumcntu.quod  Vul-  tioncmhxreditatis:nonqaafiinftituraqueiela 

teiusmouet.  cxcedetc  hoc  poteftatc  mtisprx-  hxrcditacemcoramalioiudiccpcrcrcfcdquod 

toiij.vtdcfcctumfaciarintcftatum:fiqutdedici  hxreditacem  cx  caufa inofficiofi  petcrcpoflit: 

poteit  ficti hoc non  tam  poteftatc  qucrelx, qua  idque  eft  quod  dicitur  inl  i+.C.hj.pctittohx- 

feateutix.  quamagiftrarusccftamftumtaoqua  reditatis  oominc  inofficiofireamquc  quafi  ide*- 

a  furiofofactumrclcindit.  Neqae  obftar  quod  dicatem  ptobskthf.injfn  h.t-vbi  viftoriniudi. 

qucrcladicitar  cflc  exlcgibusanriquis tv&  cioquerelxftatim  vtituractionibus  kxredita-«, 
ji.C.  h  t.innlfaNttt  I*.  c  i.iwyfrt.quialiccr  i  as  •;•»•/ tl  infin.0td.fhi per  mofticiofi  quciclam 

pcrlcgesantiquas  iusXU  tab.  TerWat,  id tamen  dicitureuinci  bxrcditas  f>/,  if.  §,  ttd.  vbi  pcr 

in  propofito  minim^vetifimilecft  ,  8c  maeis  quetel#ndicuntut  vindicatifacultates  :&«»/. 

piobabilcquodluftio.alias  parumaccuratcto-  t.§.sb.t  ibi.fi  dicaminofficiofam,  hxrcditatcm 

SiifolitusUcut&in/.vir  C.A  f.  intelligac  fim-  dcbeopctCfC.Vndeczplicari;poteft  obfcurusa» 

m  iciter  legesprtores,  tclot  edicta  prxtorum  ic  lias  locus  in  t.i.C.b.t.  vbi  qucrcla  c6ccditut  ad- 

refponfa  ptadeetum.  Bziftimauerit fortc quis,  ucrfus fidei  eommiflarium,  pcrindc ac fi bic pro 

«oiure  introductamquerclam  ,  quolcgitimc  hxredevelpropofleflorepoflidcrcc :  qux  pro- 

qaaotitasconfticutaeh.v«rumhocinxca  iuob-  priaoota  eftpeciciooishxredicacis.  Baquefutc 

Uuroeft.  LtT.  !■  »  olirafententiaantiquorum,  quamrcfcrt  ficma- 

AithicTr.petitionemhxr«ditatislcquerc-  lcimprobac  Cv«.ii»//  i.&ln/ /i.w.j. quodquc- 

jarapoffecumulari,itavtpetaturteftaracot«m  rclainofficiofi  reftameoti  &  Ttilis  petinohx- 

zcfcindi U  adtudicati hxteditas.- k  tamen  lit  C,  rcditatisin  illo cafu  foneat  idem :  & qttodqutrt- 

Tiaadtionisproponendam  eflc qucrcla  Acquia  Uimplicttnmhnbtiu  fttitiontm  htrtdittttu.  Ethoc 

curaactioocs  coiamiudicibus  pedaacis  ex  ra-  fcil.refpeCluii»/.ra.*«/«.<^/./r  f.i.Sc  alibi.quc- 

tioneiurispropooatat.iasrcfcindenditefcam^-  tc/amaclioncmappellariintciligenduc(f  Ncqt 

lom.horumiudicum  porcflatem  ezccdere  vi-  obflathuicfenccntix,  quodcum  pctitiohxre- 

dctur:&  ver6  querelam  in  iudieio  centum  ti-  ditatis  cotamiudicepedancotraclatafuctit,  t» 

rali  ptopofitam  fuiffc  arg./.i  j.h  #,flc  locus  Cicer.  colligitur  ez  toto  titulo  dc  petitioe  h^rcdiratis, 

t.dcoratorcTbiinter  caufasc«ntum  vitalesrc-  ccftamcnturatjmen  aiudicccali  non  rideatur 

lcrtiuraceftamcntorum  rupcorom  &  ratorum;  pocuiflerefciadi:quia  rcfpoodco,  tc!  hoc  ab- 

fcdat  kbrmulaac  alixproprUcaws  adioausaf  &xdwn  unoaqAciljti  cunfiai  automaceprx. 

iosia 
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torisquiiudiccmdcdic.velquodnonomnispe-  exiftima^.quodfcquuruscft.rf»/.F4£.4fcf.r4.#rr. 

titiohxccdicatisncc  fcmper  coram  iudicc  pe-  «S.Tbiaic,  quodooquxlibctcxhxrcdatiohodie 

<laccotractatafuic:fiquidcm  ceft.  Cic /.  deo-  fufficiar  adimplcudam rcftamenriiolennicacc, 

ratrclramenfarias  caufasiudicium  centuraTi-  fcdquxfirqualificata&quivfcil.habcaiadiccSa 

ralciibi  viodicauit.&ipfcTr.difp.  fcq.1h.4lrt-  caufam.aquatamcnccccdit/iW.ip  err.  j.  contc- 

D  ail  pctitioncm  hxrcditacis  olim  in  ludicio  drns  quodin  Nou.  uj.dc  illotantum  caiu  aga- 

ccntum  virali  agtcaram  fuiffc ,  quodconfirma-  cur,quorcftamcncumipibiuiefiirpum,&  cxc» 

cur cxl.vlt.  inpr.de  petit.b*red.  &  forraflis  vbi  dc  hxredirasadita cft.-& ibid  iiicpttduplicemfa- 

iurequxftioincidir,adiudtciumcccum  viralc,  cn  qucrclam,  vctcrcm  Jt  iuflidun  a,  &  nefci» 

vbidciacto,  ad  mdiccm  pcdaneum  przcorpar-  qiixcommenrafingir.decouoicnicdioaluftin. 

usmific.Nonobrtat,  quodpoft  Dd  mouct/*/  in d  Nou  1 1;  introduclo.  Mihi  Dd.fcntcntia 

inli.C.h.t  n.mtr.  |  hxc duo ludicia uon pollc  fimplicior cflc  viderur.vclquod  Iuftin  intara 

concuucrc, quodqucrclaagat  «onhatrcs  con-  proluo capiccnullam qucrclx facit  n.ctionem: 

travcrumhxrcdcm  ,  fedpetitione  hxreditatis  velpottusquodcaufanulla  vdioiuitacxprefla, 

yerushxrcscourra  nonhxredcm.  Etcnim  ad-  hxrcsnon  admitcicuradprobandamingracitu- 

icclio  &  mcntioinofficioii  facit.vt  hxrcsfcrip-  dinen»  filij:qux  commumscft  Ud.  f.ntcntia,  & 

tuspioiniuftopolltfloie,  & ex aducifoqucic-  fundaturin /.jo.J  i.(W|4  Ch.t.Sou  uj.c.j.n» 

lamintcntanspro  vcrohxredeaffioteft  hueci-  /r.rjrjffl.vc  adcoimaginaria  &  iudicisfaltccaufa 

Uill  fiueptxrorioiurchabeatui  :  iiquidempro  infticucaqucrelafit  fututa .  in quapcipcturN  & 

3ualitatcpcrfoox/vclurifi  emancipatusfic  ,  a-  ncceffatidobtincacfilius.  Qnod  vcrdtandcru 

itionchxreditatis,  aut  petitionc  poflcfllonis  iudiciumiiludioofficiofi  ctit,  inquonihilhz- 

bouorumad  qucrclam  ptxparandam  opuscit/.  rcdi  opponerc.  ncqj  dcin^ratitudiucfilijliccac 

7-ht  vtadcoiurc  hztedis  vcl  bonorumpollci-  Jifputarcfatuusitaqncfututusfithxics>qui ci. 

fotis  eam  intcntari  ncccflaud  confcquatur;  tatuscompareat  ad  iudicium  in  quo  nunquam 

quodctiam  confiimatur«Wa.C.     /  &  facit  vincere poflit.incptusctia iu  icxqui cam  aclio. 

quod  tcftamcntum  iubp;xtcxtu  &  coloie  fu-  nemrecipiat.in  quanullacaufx  cognitio.nullx 

fotis  impugnctui.Sccundu  qux  dcfcndi potcft,  vnquam  partcsipiiusalixfuturx  fint .  quara  vC 

quodctiamfimpluitcr  hxrcditas  hicrcdrcpu-  condemnct.Etfrurtrahicaffcrtur  cafusfilijab- 

tatur,&obie<5toabhxtcdcteftamcnto.pei  ce-  fttncncis&  quccelanonagencis:quia  non  facihi 

plicjtionemqucrclainducatur.  lalfa  tgiturcft  hocptaf  irntturfaccurushlius,  &  hicnondcfa- 

fcntcDCiaDd.quamprobat/a/tfwini./.i.C.A./.O'  <ftofcd  iurc,&  dccafu qucrclx infticutx vclin- 

fequitur  Ant.Ftb  n  .ceniedur.t  querelainprxcc-  ftitucndxdifputatur  Illaautcm  Dd.opinio.qua 

dcrc,pctitioncmhxreditacisfcquidcbcrc  :  cui  rcfcit  &  pxobn!*fiaAuth  txcmfaC  deltberpra.' 

GaiCj/K.frlafjnd.l.ifrAtij  Dd.vttbnm.perindt,  ttrtnptmc.  vidctur  incpta.  qua  reftametum  qui- 

pro,cAr/>/iV#,iDcpte  mterpretantur.  dem  nullum  cflc ftatuunt,auditi  tamenhxrcdc 

Lit.    F.  ingracitudincm  probaturum.-  vr  ica  filius  abin- 

Prxcipuahaclit.quxftioeft.anteftamcocum  tcrtacorcmoueatur,  &tamenccftamcncofcrip- 

DonfaclumfccundumNiif.f.  t  fitipfoiure  va-  cusmancathxrcs  Suncquiobicccionifuperioci 

lidum  nccne.PtiusaffirmatTr  haclit.in  F.dum  ab  abfutdo  duccz  occurrunt  excmplo  pofthu- 

air,  ctiamficxiuftacaufa  000  fit  fadracxhxre-  morum   ex  ratione    iuris  vcreris  exhzre- 

datio.fi  tamcntitcfaclafit,  teftamctum adbuc  datorum.  Verum  rcplicari  poflc  cxiftimo.Tcl. 

pcrquerciamcflcrcfcindcndum.  Equtdcm  il-  quod  tusgcoctalc  non  porueric  mucati  proptct 

lud  vcrum  eft,  ex  rarionc iuris  ooftn  oupliciter  pofthumos:vcl  quod  illoiutr  aliquando  ex  per- 

exhxrcdationcm  confiderari.  &  pro  folennita-  fonaaltcriusexhxredari  quis pocecac /.}.§.  f.dt 

cetcrtamcnti ,  &quateouscum  cffcclu  rcmo-  bon.pcffcjf.coatr.tAf>».  vcl  dcoiq»  quodpofthumus 

uecfiliumab hxrcdiracc  :  fiquidcmiure vctcri  iurevcteiictiamcucffedtuporeratexhxredarit 

ctiamoptimus&bencmeritusfili' faluotcfta-  fi ipG quarta  titulo  patticulari  rclicta  fuiflct  §. 

menropotcrarcxhxtedari.Verum  Dd.commu.  ptnul.lnfi  h  t  &Seu  iS.ci  inHn  quodhodiemu- 

nitcr  alitetius  cflc  putaat  poft  Nou  1  >  pcrqui  catumi  Sott-m  c.    Ultid  planenon  obftat  fcn- 

Iuftin.formam  iftamcxhxrcdationidcdirtc vi-  tcntix Dd.quod in  fiad.cap.)  lefciflumdicirur 

dctur.vr  cxiuftisfiarcauiis  &  inNou.expicflis,  tcftamentu.  vclquia  vcrbsimtciciodetealiqua- 

quafoimanoofcruata  tcftamcntura  nullu  cflc  dofignificat  nuilumdccl»iaic>vtnocantDd  /» 

•  Ii  h.C. 
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DISPUTATIO  XIH. 
l.f.C  dtrffmJ.vtnJ  quofcnfulibcttasnulliter  titulo  particulari  quorrodoeunque  Iiberosex 
datarcuocuiidicitur  l.t .C.qui manum non foff  Sc  hxtcdare.j  legata.vtcunque  cottuat  inftitutio 
ir.  •  onftitutioiiibusluftui  frultr.i  accurattoilla  conI'ciuare:&  igitut  cxtcra  difpofitioi  iuvisan- 
^tlidcratnt :  vtlquia  refpcdu  luusvcceris  quo  tiqui  rclitftaintclligcntur.  Sccunduqux  mcdia 
fitmutncrattalcteftamcnuim  ,  Sc  hodicpccc-  ltxccrit intcr quorunda ucotcricoiu &D d. vul- 
ftatciuiisquafi  lrfctudititr  ua  locutus  videii  go  fcntcntia.vtfimplicitcrexhxicdarofiliote- 
potcft  luft.  vcldcniq.quialubirritotcftamcn-  ftamcntu  fit  nuIW.adie&aaurcmingratitudinis 
to,  uux  vex  m  Grxco  tcxtucztat,  vcrbogcnc-  mcntione  ctia  ingcnercquctela  fit  expetiedu. 
raliuslumpto,  teftamtturr.abinitioquoq;  nul-  tthoditinlintntnmrtR».  ]  Ait ctiam hodic  in 
lum, contincri  docer*  ^  lnft.qutb.mod.tr ji  trfir.  linea  tam  rctfti  quam  tranfuerfali  locum  cffc 
Iilud  moucii  poflit,  quodcumcx  vetioti fcntc-  quciclx,  &  in  allei;atisfubijcit  hoc  ita  obtine- 
tia.de  qua  pofte  a  alixprxtercxprellas  ciulasin  rc.quandocx  iufta  caufa  cxhxrcdatiofa&acft» 
t.\  N^a.iif.fintadmictcdx.caulxqi adcti cxhx-  qux  ab  hxrcdc  ncqueat  probari.  Atquin  hoc 
rcdatioms  inccrrx  fint.ne  vidcatut  ftatui  pofic,  malcad  vtramqur  Jineam  refcrturjcum  m  tranC 
iunspoteftate  nullumcirctcftamcntum.  Vcru  ucrfali  etiam  non  cxpreilacaufa.ctiamprxteri- 
non  propretea  epus  erit qucicla.fcd  implorabi-  to  fratT  rellamctum  ipfo  iure  fubfiftat-  Scd for- 
tur  orricm  ludicis,  qut  da  luftitia  caufx,  an  cx-  taffisTr.hoc  poftcriustantum  de  linca  recTa  m- 
ptcffismaiorxqualifuefir.cognofcat  quofatfto,  tcllcxit,  cum  Dtl.quorum  hanc  fcntcntia  icfctc 
approlvuacaufaietro  nullum  ccnlcbitur  tcfta-  Clar.in^.tejUm  ?  4.0  4.<$><  quod  vbi  caufaetil 
tncntum  Quxluci  itadifputaripoffunt.vcnie.  lcgicimainfcuacft.fedflonprobataabhactedc, 
bat  tamcn  111  mccemtcntate,  uunquid  inrerfit,  rcftamcntum  lit  impugnandum  per  qucrelam  : 
anpatcrfunpluirerexhxrcdaucrirfilium  ,  ma-  cxtcroquin  ea  ptobatainanis  lit  quetcla.Quod 
iinicreliCtalegitimaportione,an  vcrocxlixrc.  paiumfubtilitcrdieividctur  ■  quia propnclo- 
dauenrcx  cau«a  etiam generali  &  non  dcfinira,  quendoa  probatione,  an  qucrdaopusfit,  dc- 
quodcircafcfucmJDgratus:vt  i  loquidcm  cafu  peoderenon  poreft:&  rerftius  dicitur,  quando- 
nonliccat  hxrcdiobijccrc  &  probarc  caufam  a-  cunqiiuftacaufaadieclaeft,  querclacifc  opus» 
liquam,hocautem  liccat  Quod  probabilc  facit  iu  cuius  vidcliccr  iudiciode  vcrirarccanfx  dif- 
confideratioiurisvcreris&  inco  mdtandofco-  ceptcrur.Nifi  forre1  quis  exiftimaucrrr.cum  elt 
pus  Juft  ind.  Sou.ti)  cj.quialcil.  lurc  vercrili-  fcntcntia  N  uj  ceftamcntumrcguJarirernuJlut 
ccbatcxhxic  latc  criamopM Ttum  filiumcu  cf  fir  cciam  hoccafuiuftxadtcclx  caufx ,  querela 
t'ccTu,lilcgitimalaltcmieiiiftifuilfctquocunqi  inftituendamnoneffc.fcderorricio  f.lrem,  ara 
titulo.hoc  nimirum  tollu  Iuft.iW  Seu.  1  tj.lc  ad  caufa  vera  iu.inquircndum  cfie  :  quo  pofito  ob- 
hunccafumcriampertinere  exifttmandum  rft,  tmcbit fcntcntia Martini,  cutusaTr.  faclaeft 

3uodhxtedi  negatut  ius  obijcicndi  mgratitu-  mcntio.q^uerelx  hiclocumnon  effe.  Ioeoaut£ 
inem.quodptxfumiturtcftatornon  quod  io-  manifcfto  fibi  cotradicit  Tr.dum  Dd  fcquirur» 
gratus  cflct  fiiius,  fcd  tantum  pro  folcnuate  te-  qm  cxprcfla dcmum  caufa  iufta.qux  ab  hxrcdc 
ftamcnti  cxhxrcdationcm  feciffc.  Hxc  autem  probari  nequear.locum  qncrdx  fa.  n:nt.&  tamc 
tatioccllat.quandopaeerfilium  ingratum  dicit,  infin  lit.  cum  Doncll  &  Duarcn.  cciam  fi  nulla 
cumq;  exhxredar:quo  cafu  non  audiri  hricdc,  vcl  iniufta caufaadictfta  fir.pcr  quctclam  tcfta- 
ingratitudinisprobationcm  ofFcrcntcm,  fucrir  mcnruminfirrnanduclfe  ftatuit.qux quidc  duo 
perablurdum.Idqi  confitmocxi /.  jo  infin.fr.  fimul  confiftcrc  noa  poffunt.  Cxtcium  inlinca 
Cod.b.vbi  remoueturfilius  .  quem  parcr  arguit  rcc>a,non  tantum  quxrcndum  ett  dc  rcframcn- 
iogratum,  &  tumdcmum  non  pcrmittitur  hx-  tis  paicntum ,  fcd  ctiamliberotum:an  ,  fihivcl 
icdi  qoxftiouf  ingrati  introducerefi  patct  nul-  prxtctierinr  parcnrcs.vcl adictnaioiufta.cVc^ . 
lamomnino filijtanquamingratifccetitmftio-  d.N.ti^.nonprobatacaufa cxhxicdaueriot.tc- 
sem  Hocemmitaiuxtatcnoicm  verborumio-  ftaincntum  ipfoiurc  nullum,  an  pcr  qucrelam 
tcrprctor,  vt fufficiat ctiam ingcnerc  citra  fpe-  firrcfcindendum.  Erprius  cooimunc  ic  verius» 
cialiscaulxeiprcflionen»  filitim  mgratu  argnil-  &  d.c.4.conucnienttuseft:quod  lufii»  tod  mod» 
fc:  Etfaqetna  iunouatc  tnd.  &*m  /if.r  3.  lufti-  mfrd  c  4.  nonliccrc  libcriiparcnrcsfuo^pix- 
«ianopiopofitumfutlic  viJeit  r  1  certas  ingra-  tcrircauta  rcbusproprijs  alicnarc  :  &  in  fin  ft 
titudiniscaufascxpnmcrc-  a.inmriam  exhxrc-  contrafaiftum  fit.perinde  vt  inc  xnV.nullarm 
tiauenistoUcte,ttaoafuliicjaiich«ftah:gitiaa  vimciufmoilitcftamcotum  habcrc  conftuuit. 

«THti- 
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THESIS  II. 
Lit.  A. 

Sivtemane'tpatifunt.]Cum6ixiffct  querclam 
darilibdis  vrrtufq.  fexus,fubiiciridhodie  veru 
cflfc  ctiam  in  emanctparts.Paru  fubtihtet.quod 
dubium  nou  fit  >  ctiara  iure  vetcri  emaoctpatis 
exhxredatis  datam  fuifTc  querelam  pcrTex.ge- 
ncralem  iml.%  m  fr.debon  pojf  contratabb.it  fpc- 
ciatcm  dccmancipacit  in/.r.iw./?.»  t. 

QuiHvHlgr.detamniifii.]  in  utramqucpartem 
ditpurat  Treut  an  pofthumus  bodic  cxhxrcda- 
n  filvo  rcfcamcntop olfir,  Ec  ipfcquidcinia  af- 
fi.mauvam  vtdctui  prochvior:cxrctu  «cgativa 
prxccd^nribus  coof.queoscft:quodhodieDon 
fimolv.»,fcdqualificaracxha;redatiorcquiratur 
ad  fufrincndum  reftamcotum.&  pofthumofivc 
iam  :-,atodoh  incapacmec  fpccialucr  ncc  gc- 
ncralitcr  caufa  logratitudinis  adfcribi  poflir. 
Cajlr  int.x.Dbtnt  &>9.  Pofiraautefeoccotia, 
quam  Tr.ioexrrcmorh.prxccd.fequicur,  oe- 
Ceflario  affirmacivapooeodaeft  i  fiquidcm  illa 
admiiTa ,  hodieque  cxhxredacio  fimplexad  fo- 
Iconiratcmtcftamencifufficiec.  Ptout  itaquc 
auc  Od.autNcotcricorum  quoruodaua fcquaris 
fcotcntiam,ita  ha-cquxftioccrtd  aucncgaoda 
aut  afKrmanda ,  non  autcm  ,  vt  Tr.  facit  dubi- 
lantcr  dc  ca  d-fputaodum  eft. 

L  i  t.  B. 

Hec  eji ab afctndenttbut  adoptati.  ]  Quod  dc  le- 
gitimistanrumdixerat,iiscomprtercqucrcla, 
non  recte  reftringit  ad  adoptatos  ab  afccndcn- 
te  -quoniamidcmlecum  habebit  in  arrogatis 

Juibufcunque,  in  quibus  vcteraiura  cum  Iu- 
in.intactarcliqucrit  illiconfcquctcr  potcftjti 
patiix  plcne*  &  pcrfcctcctiaru  bodicfubijciuo- 
rur  Neque  obftar/.if.ic  h  /quiafpecialc  cft  iu 
pubercarrogaroquicumquarramex  I  habcat, 
qucrelaoon  vtitut ,  ficutnccalius.quicamex 
voluntatetcftatorisacccpir.ioalusautcmarro- 
gatisiuscommuoc  obiiocbit. 

Lit.  C 

Kiftdtfieientib$ultgitinrii.]  Falfavidctur  hxc 
fcntentia,qu6d  hherisnaturahbustautuni  dc- 
turquercla  inofficiofi  conttatcftamcntum  pa- 
tris.lilibcn  lcgitimi  &  tuftauxor  deficiant.fi- 
quidcm  hi  &  civih  &  prxtorio  iurc  hcitc  &  li- 
bcrc  prxtcriri  pofluoc.  Ncc  vidcvjquidpro  Tr. 
faccrc  pofliot/:;  &feqq  dtjiatuhom  Necproco 
facit  X  S9.e.i2.§  4.  quouiarn  quodibidc  cafu 
fucccltionis abintcftaco ciaditur,ad  eum  cafum 
quouftamearo  faflo  allus  hxrcs  fcriptus  cft, 
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mioimccftcxteodendom,  quodeciam  difen^ 
fc 1 1  b  1 1  p oft  alio s Cajir  inlfi  qua iUmflris  fen. C. a* 
SC  Orfbit.  cpfcil.  naturalcsnunqua  adquerel* 
cotraparrisrcftamenruadmittantur.Nihil  pla- 
ne  facit f.x.lnjih.t.  quoniam  vulgatu  cft.quod 
«aruralesliberi,  vbiopponunrurFegicimisran- 
tum.fignificent ex lufto mar  mooio natos,  vc- 
lur  in  pr.lnfi  dtadoptton. 

l/r/oJimaterfittiluJir.]\.iber\s  natur«libuscon- 
rra  Teftamtnrum  marrisillufrris  ncgar  qucre- 
lam,procnldubiocx/.yi  jw/!///«y?r///«i  C.adSC. 
Orph-.c  vcrumilJanomioatim  cxcludit  liberos 
fpurios  iocertopatrc  oatos,qui  a  oaturaiib.pla- 
ncfunr  divcrfi,&  quibusDd  poft  cY.-^nomina- 
tim  BartSalic.& Cajirenf.d.  t  ptn.  contra  tcfta- 
mcntumetiam:Uuftris  manis  querclam  cf  cc- 
duor.ErfanccoricCio.-ialcx  &  in  fpecicdcfpu- 
riisloquens ,  ad  cafum  dtvcrfum  hberorum  na- 
turaliumcxconcubinanatorumtcmerc  rrahe- 
danon  cft.&  cumluftm  ind.l  nonobfcurc^can- 
dcmftatuacrarionemmatrisilluftris  &  ingeo- 
ux.hxc  ctiam  cx  ratiouc  iutis  vctet  is  io  coocu- 
bmatueflcporuir  prxcedcnte  rcftationc/.j.n» 
pr.de  concubin  Dcindc  Trcut.indiftinctcncgat 
qucrelam.cum  ;.imcn  luftia.ind  l.pen-  nomma- 
rim  loquatur  dc  cafu  exraotium  altorum  lcgiti- 
morum  hberorum  :  coquc  a  contrariofcnfu  his 
00  cxiftcnnbushbcri  ctiam  fpurii  ad  fucceflio- 
ncm,  &  porroprxtefitiadqncrclaracontrate- 
ftamentummacrisilluftrisadmirrcntnr.quxcx 
hacipfatationcfcntcntiacft  Dd  Cyn.Bart  Salic. 
&C0f:rer{indI.pen.\n  eoantcm  criatCvn  ibid. 
quod  rrxrum  indJ.ptn.  rcftringit  ad  caft»m fuc» 
cefI.oinsabinc<ftato,&  nonol  fciUv  cnamfpu- 
riis.ciiam  abi aliiltbcii  cxtaut  ,  advcilusrc- 
Hamcncum  matris  ilhiftnsqucrclam  cono  dit: 
cumumen  dtfficihus  vidcatur,  vtquisadque- 
rclam ,  quam  ad  fucccflioncm  ab  ioteftato  ad- 
mittatur. 

THESIS  III. 
Lit  A. 

Cum  exhtrtdttntur.^lntcUigc  iuxra  acceptio- 
ncm,quauluscfttlnf  1  lit  B  vt ctiam compre- 
hindaturcaluspratfritionis. 

VnJt  recli  colltgttur  ]  Ait  cx  luJh.t  reclt^  colli- 
gi,q«oil  in  qneu-Ia  advcifustcftamcnti:  parris> 
filiicxhcrcdati  prxpooaruravoprxreriro &hic 
dcmu>n  illiscxclufisadmirtarur.Quxcollciftio 
paiu  vidcturfabtilis :  quiaquodcxprcflavciba 
uxtukiiabccidn  n/rcclecoiligi  dicitur:&  cx 
maiiifclia&  ccira  fucccslionis  tationc  (  agitur 
autc  lbi  de fihocmacipato)potior  cft linca  dcf- 
ccadcns.  Ii  *  Stvt 
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Siutinp  ttjatt.&e  ]  Aitdati  aduetfustcfta- 
mentaltbcroium,  fuu  (inr  in  porcftare.due  cx- 
ira  eam.ftb.p fta duphci  limirauooc  Pnmaeft 
lu  Bn.oJoabitucftjrofnltcrtufcefTuri.Quod 
cx  iationc  .ut  svctc.is  expllCaadumcft  ,  HOC 
pixtoriofiu.ciuil.iurtfucccfluiifuiflct  •  qiiod 
alia^cmaDCipati^u-rti^ucrcladarur^iiucci. 
uiti  abintcftaiononfneccdani  Altcraeftlit  C. 
modobooi  liberoiom  noo  fint  Caft.eofii  vcl 


X!'!. 

fi  feccrit.q  icTela  imr-u£nari,ve!  fccundumN**. 
II-. f  +  n  i!  ii  dici  roitcextlbmcut, (;,».©• M*'J. 
inl  vlt  C  h  t  Part  i*-  Anth.tx  c*uj*,C  utlittr.  t: x- 
trr  >».,  j  coruiaqu'»:uudam  cpinioncm.qui  ran- 
tumlcgitimx  cood;ctioncmcSccciebant,  uuoi 
etiatn  cx  *.4.rctutat. 'ialic  tnAuth  frtibfttrttC 
d  bt!jco;i.,jrCi'rr  Planc, vt  boc  addamus,  /. vit. 
Ch  t  non  obltat  i».  <>.e;d.  qma  loqmtui  dc  pa» 
ttcfam.ii>  qoo  .  um  nonicn  pcculij  ccllct  d  l  vtt* 
quafi.  Qux  limitdtioprxccdentcm  pioro'irio-  c.hj  ciliat  criam  ptiuilceium,  &  cxaccidcnti 
ncm  dc  libcism  rtorcftate  deftru.t :  quod  hi  Jc  C(K  quod  tantum  haSear  bonaCaftt  ciarqux  rc- 
oulln  a  .jsbonisius  t<  lladi  hab»  ar.aucoq  li  .5-  (ponlio.  ft  Cyn  rjrCjjir  md  Lvlt.  &  tb  J-  S«l  n.i. 
ttaccitamcntafupcrbis  bonis  toudita,  quwicla  vbthcnt  t  >*e!t~r  ]  1'crrincc  hoc  ad  cxplicario- 
nondatur,  fequitutcootra  teftamcnta  Ubcro-  ncm</  /  vlt.f.i  vfj.jiei.nnfiuroKwC.ht  EtTr. 
ruminporcftate,  noncllclocum  quciclx.  Nc-  ncgat  ibiciic  imiionmca.ifam  filiorum  &  pa- 
qucdiccrepoflis.quod  Tr.  rcfpcxerir  ad botia  icctunuquam pationo.mnddquc  acutcaCuia. 
aducntuia,  m  quibusfiliusplcoam  habc t  pro-  proban  a.t.Vc  um  n.hil  apud  C  mac  c.tatolo- 
prictatcm,  iuquibus  ex  quorundam  fcntcntia  coacuminis,  fcd  (implicircr  iftam  opinioocm 
filiusrcilariporcft  vclquia  ca  opinioomiund  p  opolitam  vidco.ftc  improbaram  Accuriij:  & 
falfa  cft  dc  ^ua  agirur  mfrap.t.difp.  to.  vel  quia  cam  ranu  n  force  probabiliorcm  :  fiquidemge- 
Tr.addut!t/  v/»*C.*.f.cxquafimplicitcrnc»aD-  ncralccft.quod/n.i'  f  ait  lullin.  patronum  coo- 
dumcft,  contrarcftameotalibcioruai  inpotc-    rra  tcftamcntum  Iiberti  fupcr  caftrcnfibus  pbf- 

fclioncm  bonotum  acciperc  non  potuilfc  :  cum 
tJincn  cootra  tcllampntum  a  vctcrano  milite 
faclumfupcrcaflrcofibus,  3car.on  irilirc  fupcr 
quafi  caflrcnfibtis  fucritlecus  qucrelx^rj/  v/. 
C  h.t  tjfl.S.S. )  jf.ttd  nam  quod  Cuiacius  illura 
locum  dc  miliraotc  libcrtoaccipit,  noo  conue- 
nitgeoeralitatitcxtus.  Erfao<?rarioBis  cft,  vr 
areorum&IibcrorumpotiotbaciD  rc ,  quarm 


ftatclocum  cilc  qucrclx  :  vt  fortafl.s  non  iuic 
caufain/  if  ^mentiofiat  fi!:j  cmancipan. 

Inttrimqtt^ <l»*f>  C^rtnf:*.}  Coiuucnjer.du 
boccftcumptxccdcntibus.qu.acont.uctcor- 

rCai0Dcm/.^.C.fc7.hten.m  NoH.*tf.t.+  »«- 
manciparostcftringinonpoteft.  quod  h.indi. 
ft.nclc.us  tcftandi  habent.IuftiD.autcm  ibi  lo- 
quifurdcbonis,  inquibus  fi!.,  tcftaudi l.ccn- 

iiamhabcnt  *e<i  cV  amp  ius, haudfcio.au  quod   pationorum fir  caufa. 
Tr.nad.t.d.N  fitadbona  quafi  Caibcnfia  rc-  THESIS  IV. 

ftringpnda:cumtcxtusfitgcncrahs,  &  dcca- 
menfibusbon.sxquc&magrscr^ 

SSSiSS^l:-  eonft,t?t,o^/coifta.tin,,»/PVC,^.fiqu.d€ 
£„ri«W  rcxtus.uiisvctcnsfimphcterfiattibuspixte- 
ou,  diftinguant  incaftrcnfi  pcculio.au  tcftamt- 
Cumfadlum  fitin  cxpeditione .urcmiJitait,  ao 
iuiecommHui.  Vcrum  itaptuulcgium  nou  tam 
rebustributumfucrir,qtt.ammodorclltndi:  5: 
fi  vtrifuucbonis.  caftrcnU'>us  &  qual,  xqual,- 
ter  illud priuilcgium datum fuit,  oon  v.dcatur 
admitteudaciuYmod.dift.na.o,  cu.  inaltciu- 
trisvidcl.ccrquaficaftteufibus  noo  fit  locus  : 
Bifiomuimodaxqual.tatcmncpaicvclis.quod 
iDcaftrcDfibuscoocuirat&fauorrcrum.  &mi- 
lit.x  armatx.cumropatx  tantu^  fano,  nor,  Ut  : 
ii  ftancditti'icl.oncmi.qn.turrK/r.4*^  i-Jl  n. 


nr.vqucrclam  coDceduot,  &  cit.a  oiuioariooc 
ad  iftcmcafumreftrinpi  oon  poflunt  L.x.l  6  im 
pr  fV/8  i.f  /?r./.ai.C.f<'i/.Ncqucobftat/.a4  ht. 
iu  cuius  'pcciccommodi/fimc  fiogitur  vnofia- 
trcpixtcritoalrcrcom  exrtant.-.  kxrcde  infti- 
rutu<fuiflc  Illudfao^uueifiiilfc  cxunc  vetcri 
ana  frarrclibcr.vcl  cxrrancusncc  nchxrcsfue- 
ritfctiptus,iodiciumprxbct/^i  ^  x.ht. 

L,t  B 

THrptmptr[on*mnonHCcipirr>utf;urium.')  Id  al- 
lccati&fubiiciti  quodimoncc  inian  ,a  faA.  la- 
boi  cr  Atqum  vidci  i  poflit  plos  cllc  in  iacti  inta. 
raX'oVoniatubcocaTr.allcgainid«eecoiil-  mia.quamtn  maculailla,  cxquam  hacmarcria 
muniusDd  tndjitioClc4  cti.immilitcm',  inofri-  a  I  rlTcclrimadmittcodi  frat.cs  adqu^  r  Sam.ae- 
•iosc,  vi.pfiloquuoiut tcllaii  j  oilcocgcnt ,  <Jc    ftimatur  turpuudoiuxra/.a7  C  h.t-  Cxtcrum 
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quodipfamrcm  attiner,  vx  putanm  A.l  l^.tc- 
ftiiiigipollc  ad  nocam.quam  i^leinfticutus  co- 
traxit :  ievrm  auum aliquam  maculam  ,  cuius 
mcnrio  ind.l  ij  1.6  nzrcre  rn  fpuno  ,  vix.dcfcn- 
di  poflc  cxiltim.ivcrim  ,fivc  de  iurc  divino  fi  ve 
Cauonico.fivc  cgibus  &  moribusaliarumgc- 
tium quieratur:  iecundum quoscum tjntu  pto- 
becur  coniunclioncs  lcg-tima: ,  ficri  vix  poceft. 
qum rx  improbaco concubitu narafobolcs.ali- 
qualabc  afpcria  vidcatut :  &vclidco,  vthac 
quoq'ic  rationc  t  vago concub  tuci  vcsal>ftine- 
rc  difcaDt ,  nc  d>catri  quod  qui  ncc  gentcm  ,  ucc 
fam;liam  nccomnind  parr..  m  habtt ,  pro  mtc- 
gra.&  ur  toquiu.tut ,  lcgali  pcrfona  habcri  non 
poflc  vidcatur  dcquoctiamagituryi^r.  difp.  t?. 
th  ulttdd.Theffaur  dettf.xxi. 

Lit.  C. 

jlUish!trafrAtriteegnatis.]GcDC(*\]i\s  hoc  ver- 
bum  acciprcndum  eft.vt  etiam  agnatos ,  quotu 
multi  quoquc  ultrafratresfunt ,  comptthc Jar. 
Obftar  autcm  /. 6  inpr  h.t.\b'\  qtiod  ancea  &  fuo- 
xum  &  lcguimotum  fit  meotio  ,  vcrbu  fcqucns 
eognatorum ,  ad  fratres  rcfcrri  non  poccft :  vt  a- 
deo foitaflis dc  marre ,  vcl porius cum  Accurfio 
ibid.dc  ncpotc  ex  filio  emancipato  fit  accipicn- 
dumrnifi  quiscxiftimet fpcciale ciTe in pofthu- 
mo , qui  cum  oblivione  prxtctitus  cenfcri  pof- 
fir,fpem obcinfdi  perqucrctam  habcrc  noteft, 
quamaliinonhabcnc.vreftrn/.i/u.IIIud  icctc 
in  d / .6. Accutfius  notat ,  quod  t atio  ibi  fubncza 
de  furc  pcrcndi  bonoram  poflVsilonrm  ab  in- 
t  t  U  i  nimcfit  gcDcralisaut  adxquata. 
Lit.  D. 

Vndenoninfubtiliter.  ]  Difficiliorcm  difquifi- 
tioncmhaber.quodhicpropoaitur,  vbi  fratres 
prattcrititcftamecum  qucrelarcfcidcrunt,  fia- 
trumhbcroscum iisnon fuccedcre ,  quibus  fc. 
qucrelanon  datur  /.  x.h.t.  Eiufdem  gcncnscio- 
pofitiocftin  exegcfi ,  fiatres  utrique  coniun- 
ctos  non  fuccedcic  cum  patennbus ,  fi  hi  filmm 
fcccrint  iutcftatum  pcr  qutrtlam  Qutbus  con 
fcqucns  eft  terriuma.Tr  omiflum  ,  fratrcsuic- 
rinos,qui querclam  non  habent/ lyC.h.t,  hoc 
cafu uon luccefluioscum confanguincis  cantu. 
Eamque  fcotcutiam  Dd  eflecolligicur  tx  lafo- 
neindlf.C  ht  erl '  j  rjr  Bald.tbid  eol.i.poft  Odo- 
frtdtbid  vbi  refpondcnt  ad  2icv  \i*c.j.  cxqua 
utetinusconcuint  cum confanguineo,  quod  a- 
liud  fit  ab  inccftato.  In  «ontranum  autcm  ita 
difputati  poccft;  quAd  cum  ratio  lir  ammalc- 
gn,&  ceflanteracionclcgisipfaicxceflat.quod 
cxDd  traditU/w/.i  C.ht.n.}.  &  latiocurjurc 
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veteri,  v.cfrarrumliberis&  vrcrinitnon  da.r- 
tur  qucrcla.harc  unicafutm.  q  aod  ci:m  pati  u*s 
&  confanguineisnon  ct>ncurrcrcnt ,  hac  rat  o- 
ne  fublata.polt  N  n?.in  qucrclaeos  quoquc  (6- 
currci  c  dcfcnd'  pofle  vidcacur  :  aut  certc  viflo- 
riam  patruoium  hisquoquc  prodc  (Ic  dt bere,* t 
cum  illis  ab  inrcftato  fucccdanc.Ec  hoc,  t-  quia 
pcr  qucrclam  resdcducitur  ad  caufam  inttfta- 
ti.t.quia  N  Ji».omncsfuccefsionesab  lorefta- 
todrcidit :  nec  tantum  coscafns,qi:ibus  abint- 
tioquis  intcftatusdcccdicfcd ctiam quibuspo- 
ftca  tcflammtum  rumpuur  •  aur  imrtitn  fic ,  a- 
dcoquccnam,  vbi  pti  qucn  Lm  tanquamin 
officicfum  iclcmdicur  }  quia  politojure.vt  ute. 
rioi  &fianumlibciiabiDtiftaco  cum  confan. 
guincis  &  paciuisfucccdunc,  non  minus  illis^ 
quam his prarteritionc  iniuna  fieii  viderur.  + 
quiadujr  tancum  fucct  flionis  fpccics  funt  ,  ex* 
trftainrnto  &  abintcftato.Ncquc  facisfacit ,  q-» 
ex  Vigehorrfpondct  Vulccius»*/»  p.  fccuseHe 
vbiquispciqucrclamfir  iotcftaius,  quodhic 
teftatusdeccflctic  patcrfam  tum  quianihil  in- 
tcrefle  potcft.  fivc  quis  nullo  trftameoco drce- 
dat,  fivcpoftcaintcftatusclficiatur,  quia  vti- 
quc  cumintcftatumciTc  vciumcft ,  avg.  I  i  m 
prtnc  defnu     kgit.1.6  f.i.h  r.tum  quia  aliasfe- 
qucictur.criam  vbi  pcr  dtftirutionem  hxredis 
vcl  agnacionem,  teftamfcum  lrutacur vel  rcm- 
picur.ab  incciiaro,vr  alias  con  fucccdi  Etvero 
nihilhtc  intcrcfic  iurad'  ccncnifi  hoc.quodu* 
bi  nullum  tcftamentum  fidum  cft,  qui  tcmpo- 
rc  moTtis.vbi  aurcm  faclum  cft  qui  t  o  tempo- 
ic  quoccrtum  tft  nrmincm  cx  co  hxtcdcm  fu- 
tuium.proximuscftifuccrdic^./r«ximr/j  Inf!  d* 
leg.Agn  fuee  Eacit  j.  quod  trftamcntuminoffi- 
ciolum  rcfcinditurprarti.xtu furoris,  vt  tanto 
magis  pto  inteftato  pattrfam   dcbear  habcri. 
Facit  deniquc  6.  quod  lusnuilo  tcftamcnro  fa- 
clo patrui  non  habuiflcnt ,  id  ctiam rcfciflo  per 
ipforum  faclum  teft?mrnco  habrre  non  dc- 
bcDr.  Arqnin  non  faclo  ri ftaraenco  nullum 
ius  prarrogari var  parrui  habuiflcnt  :  cgo,  &c. 
Ratiomaioris  eft.qnod  camipfirontfavoiun>» 
tatrm  dcfunt2i  &  trftamcntu  dircclo  vcn-anr» 
abfurdom  fucrit  »oluntarcmdefunct:ad  exclu- 
deodoi frarrum libctos illis piodtflc  furt.fi  te- 
ftatot  de  hoc  cogitaflct,  potius  inrcftatus  pro- 
ctildubioccdcremaluiflct.  Ncquctact,  quod 
lcgata hodic  drbcotur .  vtnon  vidcacur  planc? 
ab  intcftato  fucccdi :  vcl  quia  hoc  ipfum  ,  vbi 
fratris  tcftamenrum  imrugnatur  dnbiuro  cft, 
dc quo agitui th  ;  ta fio  vtl quiahoc  fit f«la po- 
li  i  tcitate 
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teftatelegis,  ve!  qmaetiamabiotcftatolegata   cftinter/.ii*  i'»^r  ht.&U.C dttranfaB.  Diftin- 
dcberipoflunt.Ncqucobftat,  quodfactumpa-    ctiorcIaraaS*//c/n///.  6.  an  difccflumfii  abin- 
truorumnon  dcbcat  prodedc  libcris  fratrunu   ftantiaan  abactionc:  ficur  4:  illa,  quatrtfx/f/. 
Yclquiacxadvcilbimpugnatio  volttntatis  de-   ciat.tcfcixCafial mU$  $  ult  an  pet  tepudiationc; 
fttndi  illorum  condicionctn  mcltorcm  faccre   ao  liberatioocm  :mcnti&  fcntcntixICttiJi//. 
nnndcbct,  vel  quia  non  prodcft pcr  fe  fed  cx   a7-non cor.vcntc  Pnma folutio Accurf  quam 
acctdcti  ,  quodicsrcducirurad  caufam  intcfta-   hicquoqncinnuic  Trcur.  vt  tiuer  ipfumrranfi- 
u:exquofit.vc  viciotiaciusquuus  fucccdcndi   gcntcra  ciufquc  hxrcdcm  diftinguatur,<r54/ic. 
nonhabct,aliispioiit/<>.^  i-ht  Nonobftatde-   &  Dd  tcmmuntttrmd  1.6  teneturf  Proquafacit 
nique  ratio.qua^oft '/ultciuin  movcturTicut.   duplcxratto.  tumquodquerclanarura  fua  in 
quobcncficium  nondcbcat  extcndiulrramen-   hxrcdestranfuorianon  cft,  vttancodifficilius 
t.inlcgisi«eiU!.t'.iiidcm,quiai>!lnlplaocfirtn   coutro.  eihx  fopicx  refufcitatio  ic  tcftauiatio 
fiacd  -mlcgis.quio  (ecunduni  ntctcm  legis  cft,   illis  lic  coaccdcndartum  quod  tn  fnccic  /  27.  b. 
yc  hatrumlibcn  abitucfta'.»CL-m  nacruis  con-   tit  (ytml.6  Ctod.fcrtLtt  Saltctt.)  vidcturrao- 
cui:ant,&,  vt  pau)6  aote  piobatutn  ,  poft  Nov.   tum  priucipium.vr  ira  loqna,,  »cftimcnri ,  cx 
li».  jur.s  antiqui  ratioccirat.  adco  ut  etiam  in    quon.ilcitur  ictio  prxfcriptis  vcrbis,  quod  ,  vi- 
ouerclahatriHibciosconcuiicie  .  ccntaripof-    deiici.c  difc.rtio  a  litc,  pcificiturdcmummorte 
lit.  Quamviskgvsnovxnon  hnc  ci.nisexcen-   tranfigcntis :  vt  iraincafu  pcrfon*  pnncipali» 
dendx:&  adir.iflo  !lo  fratcum  liberisetiantubi    traofigctisadhucfupcrftitis,  rcsquodammodo 
foli  iinr,  vclrcpudirtatibnscciampariuis.que-    iu  teiminunudi pacrifubfiftcrc  videatur.qjod 
rclafucritconccdcnda  Etidcorcdliuj.hicfub-   fccuscftm  1.6  C  htit.  in  quafiucieadedcum  8c 
fiftemus,vtcrTc£umquetclx&frucliimadfra-  t;anfaftioncs&ttftamcnrafiotfavoiabilia,po- 
ttumIibrospi.rii.-Kic,  vcladfummumcumpa-    tiusactioprxfcripcis  vcrbis,  quaminftaurari» 
truis  querchimmovcntibus,  concurrere poflc   qucrclx  cft  pcrmitteoda.Videetiam Hottcm.m 
ltatuamus:  quod  aliisquoquenovum  non  fit,    d Lti.C.de  tranfal}.Tachin.\.umtrovtrf.iO. 
▼caliquisproptcr  tcrrium  beneficium  habcac,  l,T-  c.&D. 

«juodpropuoiurc&cxfuapcifonanon  habc-  Duplcx hicproponiturquxftio,  de  iare  ac- 
tet.  crcfc<ndi,&cdidofucccflono.  Dciiladici- 

THESIS    V.  musadth.  i{.  Huicinqucrclalocumefle  affir- 

L  1  t.  A  vcMiTr.p0ftBart.inl.i4h  t.num  4..Gofiai.ini.  C.$ . 

TradidichicTr.  quod  quctclaad  fuos  indi-  ult.frind.l  t4.D01r.16  ctmmtnt.-j.6i.  aliosrelatog 
ftincte,& quodcxoppoticionccxtraneoru  col-  mUomtfi.variarrtfolut  u.nun  p  trl.14.fr  l  l'jf* 
ligicur,  ctiamnonprxparatatranimicracur.  Ad  ^.f.quibusquidem  tta  movctut  Donell.  vthae 
quodprobadummalcadducittcxtum  mris  an-  inrc  IC.difleofifleexiftimct.  Vccum huicfcn- 
«iqui,cx  quuquctelamnifi  prxparatam .  neciu  tcntixcontradicic  d.l  j+C  ht  vbi  luftin.difer- 
hiredcmiuum  tranfmiifam  fuiflc  ptobatut  tx  tcait.patrecxbxirdatonon  ptxpararaqucrcla 
l.6.§.uU.h.t.&  i.fitjHu  filtJ  <  4  t  eod.  ybi  Jn  1:1  n.  prxmortuo  ,  omnc  auxilium  ncporcm  dcreli- 
favorabiliccr&  novc  nepoti  conccditquctclam  quifle.-quiadeolocusnon  nifiablurdcadcafum 
ex  perfona  pattis.qui ca noo  prxparata  dcccfle-  nepociscx pcrfona  patris  agere  volcotis, rcferri 
rat.quamvisTr.mixtimallcgct  tcxtusiurisci  -  poreft.Scd  &  ratio  iurisantiqui  haceft  txl  6.d$ 
vilisantiqui&novi.adcoquchiaddivcrlaprx-  tniuft  ttfi  vrcxhxrcdatusobftct ocnoti /quod 
dicatafintrcfctendi.cumhoccxiure  vctcrirc-  pluribusrati»n;kis  confirmat  Gomtf.  citat.  loc. 
liquum  fit,  vccxtra  cafum fuihxrcdis  qucrcla  quod  vidclicctfilioquocunqucmodoa  qucre- 
non  ptxpatatanon  tranfmirtatur.  Scd  &  non  lacxclufo,  ncposnoadmittatur.qtnppecui  ntc 
tantumintcrbxrcdem.mqucm,  ftdctiam&  ioiuriafacra  eft ,  nccprxcedcnte filiolejiitima 
magisaquo  tranfmittenda  quctcla  vidctur  di-  dcbctur.F.r  facilis  rcfponfiocft  ad  i.l  \4  cr31.h. 
itingucndum  *r//.7  i>.r.quomodo5*/»r«.i»/.tf.  /.qu^fcil.loquuntur  dc divctfisgiadibus:irata- 
Cod.dttranfaciton  Knm  }  noacurandumcflcair,  mc.vcquoniamalreriusiuspociuscft.  fimulin 
an  libcri  m  quosqucrelatranfmiiratur,  fint  fui  quctclaconcurieic  non  poflinr.Fiugcfilium  c- 
auemaucipati.  mancipatum  cxharcdaflc  filium.piqtcritllcpa- 

Lit.    B-  trcni  vtriquc iniuria futta cft.non  tamcn  equa- 

^*«r«fiiiiAarr</i/>ii;»/ji(iir,JNotahicpugua  litcr,  fcdma£isfilioquampattiiidcoqucfilitis, 

cuius 
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cuiusctiam  in  fucccffione  ab  inteftaco  potius  vidctur,proprerfavorcnwcrtamenrorum.  Cx" 

juscft.adinjunam  cam  vindicandam  ,  Sl  tcfta-  tctiin:  bodic  duplcx  ratio  Tr.advci  faii  vidt  tur 

meotumimpugnaadumptiusieoautcmexclu-  /  quod  u:  ipfe  uq.th.  ua»iit ,  lcgaraprxftacd.1 

fo vclrcpudiantc  ,  ctiampatcr,  noncxcdicto  funt,qux afunolc  itlicla non  dcbcniur  /  i<  tie 

fucccffotio.lc  lquiaipfcprxtciituicft,adque-  Itgnt.  y  ucproindchodicnonplenusdcmcntiar 

rclaraadmutitur  colorprxtendi  poflc  vidcatur.i  qwod  hodiecx 

THESIS  VI.  rcriori  fcotentia ,  vtiquccommuoitcrtcecpta, 

L  i  t.  A  dequaactumeftth.i.  nonlocuscltquetelx  ia 

Etnuncupatos-  ]  Nccdubitaodi  quidem  ratio  linea  tcctu.nifi  ubi  caufatufta.fcd  eatamcn  du- 

hicciTe  potcft.quod  in  hacmatcria  cad.  pljnif-  biaexprcrtacft :  qui  autcm  ex  iuftacaufafilium 

fimeteftamcti  (ctipti  &  nuncupatt  r  uioeft.vt-  exhxrcdar.no  poteft  vidcti  dcmcns .  qu*  latio 

potc  luquoxquccxhxrcdarioS:  prxtcririo  fic-  cft  fiart.inl.f  tnfin  frl  i$.injm  b  tit  idque  com- 

ripoffic  Ncquc dubitoiniuriam  hiclicrt  VVc-  munitertcnctia Dd.vt  tamcn  hodic diccndum 

fcmb.apudqucmnihiltalc.  &  Schocidevv. qui  fit  caufam cll'efaIfam,fcnbitCrf/?ffn/i»/.i  h  t.n. 

dumcu-locofcriptihxrcdisfacic  mcncioncm,  t  Ex  quibusapparcc.  cx  cotumdtmumfcntcn- 

noo  magiscrcdcnduseftnuQcupatumexcludc-  tia ,  qui  hudicqucexhxredatione  qualitetcun- 

re  voIuiffc,quam  iCtus  i«/  14.^«  1 >j  %,vlt  h.  t.  que  iactaquctclaopuscflecontendunt ,  co!o.  c 

vbutidcm  dcfcripto  hxrcdc  loquitur.  hunc  dcmentix  admitti  poflie.  rianccum  illc 

Lit.    B.  coloifunderurineo.quodomiflx  fint  pctlbnx, 

Kf/^MfflwmijjTiriw.jQucrcIaipfautpotc  teo-  quibuspictasaliquidrelinquifuadet.  minusia 

dcnsadrefcindcndumtcftamcncum.non  vidc-  linea  tianfvcrfali  occcflarius  vidcri  poffit  Pla- 

tut  recta  concia  fideicommifTarium  iotcntati  ne*  rationc  intcntionis  ,  quod  vtiquefilius  un- 

polfctfcdpotiuspctitiohxrcditatisex caufain-  mento  &  contta  orficium  picratis  cxhxreda- 

officiofi,  vtexplicatumeftfupta*///;.!.  Ncque  tum  fecontcndit,  cum  noiidum  dc  iuftitiacarj- 

obftat  quod  Dd.movcnti» d.1.1. C.h.tit.  petitio-  fx  tonftet,hodieque  fubcolore  furoris  qucre- 

nemhxreditatisn6  dari  contra  titulo  poflidea-  lam  infticui  dicemus- 

tcm:  velquiahxcregulainrclligiturde  titulo  Lit.  F. 

particulari,  fidcicomiffariusautc  loco  hxtcdis  Ait  hodie  hxredcm  probare,  1.  quia  nemo 

cft:  velpotius,  quodipfa inofficiofi  caulaadic-  prxfumatur  malus-  Imo prxfumctur  qucm  pa- 

ctafacic.vcfinccituloporlidcreintelligatuf.id-  tcr ,  cuiusfummus  in Iibciosamor , notatit ,  x. 

quc  eftquod  dicitur i«</./  i.pcrinde  tcncri  fidci-  quia  Gnt  certxcaofx  Arquin  rantofacilius  cau- 

commiUarium.arque  fi  prohxrcde  vcl pro  pof-  fasillasin  fc non  cadcre  oftcndcrc  poflit  filius.' 

fcfforc  poffidercttde  cuiuscxplicatiooc  vide  e-  Simpliciu»  diccmus,  hoca luftiniaooriibutum 

tiam  Ant.Gavtan.i.vartar  Ucl.t.ty  Ant  Fab.  17.  favori  liberorum.cum  aliasctiam  ciuspotius  fic 

tonitcl.et.  probare,qui  affirmar.quam  qui  ncgat. 

LtT.    C.  THESIS  VII. 

6jHthtrcdiilocii9bt1r.cn;   i jcm;  >lu  rradirinfif-  Lit.  A. 

co tx ift htrtdit  to.Ch  t.\a  cuiusfccunda pattc  il-  IlluJ  quiderectc  fe habet  de  loco,ia  quo  que- 

ludfcrupulumovct.quodde  bonts  vacantibus  relaintcntarl dcbct,fcd incccmnaexccptio  lir. 

proponituirquiaconftatqucrclxnifi  tcllamcn-  B  oifi  filius  pet  rrodu  contradiclionisapat ;  nc- 

to  facto.Sc  iraaliohxrede  fcnpto,  Jocu  n6  cfle.  qucenim  cft  dercgula,  oecdtcitut  recleagcic, 

Etigiturauthxresfcriptusadnt.&bona vjcan-  qui  covcntusexcipitdtinofHciofo.& quod  di- 

tianoa  funttaut  rcpudiavit :  Sc  ita  dcitituto  te-  citur,rcu  excipicndo  adote  cflTc,  cdtantu  pcr- 

Aamcntoabintcftatofiliushxrcsetic:quianoa  tioet,quodieusnon  minuscxccptiontmfuam, 

adita  hxrcditatc  oulliusmomcti  cftexhx.cda-  quamaclor  intcntioncm  ptobaie  tcnetur  :  Sc 

tio/  if.inpr.  dtbon  pojfeff  eont  tab  in  quo  vidc-  taoto  incommodiushoc  dicirur  .  quod  hictra- 

rurlabiS*/ic.»»*// 10  C  h.ttt.  Vidithoc  AccurL  clatui.dc  foitiendo  foro ,  cuius  iotuitu  otn.9 

idcoquefccundampartcmi/ /  10  nondcqucrc-  vnquam  dixu,icum acroiispattibusfuogi. 

la.fcddcpetitionehxreduatisiatcrprctatur.  LlT.  C. 

Lit     B.  TtactaturhicdcioterpretationeifiirMffrriuv- 

Hoceolorettiamhodt!.]E(\wdcm  hiccolor  dc-  j*tC.deltber  prtttr  quam itaaccipit Trcuc.cum 

imcatixiuftudafcrupulofitatciurispofitus  cdc  ahii  vulg6,  quodicfciflbpcr  quciclam  tcfta- 
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mentolegatadcbeancuT  Echoequidcm  liqui-  fcil.innuit  Tr.inextrernorb.nefratresmeliorec 
dum  cftcxeorumfcnrenna,  qui  in  cafu  Sov.  fint  condirioms  Et  hnctamenduplicicciremo- 
Hf.c.j-qucrclaopuscflcputant :  Vcrumdubiu  ven  poflit.tumquiadivcrfa  ratio  eft,  vbi  tcfta- 
habctfecundum  eamopinionc,  quxcitraque-  mentumpotcftatejuris,  tc  vbi perquerclx iu- 
ida  ipfoiutctcftamcntum  ftatuit  cflcnuKum.  dicium  cvcttitur.tum  quia  aiiasi  Kov.ttf.  c6- 
Ncquc  dccft  dtvcrfitatisratio.  quod  ir.  iu dicio  duioncm  libciorum  in  multis  fecit  pitiguiore", 
queiclx.dubiuslitiscvcntusfubcundustft ;  at  quxadfratrcs  non  nifi  turpi  pcrfona  inftituta 
infpccierf.Nov  itf.ipli  lcx  citrau!!.  m peticu  fuccurratur  Ratio autem  Tr.  a gcneralitate  au- 
lum  hxrcdiratcmadtudicat  :  &  nihil  eft  vulga  -  thcn  c x  caufa  dcfumpra.  nulliusmomenri  cft: 
jiusaot  reccprius ,  quam  quod  co.jftitut:oncs  qaoniatn  Sov.  iif  r.j  ^4  fatispcrfpicuc  dcpa- 
corrcdtorixad  cafusdivcrlosotquccx  paiitatc  rcuttbus  &  ltberisloquitur. 
ratiouisfinttxtcodtdr.  Poccritjgicui  boc  for-  THESIS  VIII. 

tafleparadoxondcfcudi,  refciffbpet  querelam  L  t  t  A  &  B. 

tcftamcntoDcqucho.tic  lcgata  dcbcn:  idquc  Jmmerito  ]Rationc  intcntionis.quiacai  fa  c- 
forraile  iccltus.qitamutctiin  A  .TAr .  dtctd.  39  tiam  c{\~  |Ufta,&  quiqucrclaagit,  iuccumbcre 
$rr.  5. dupliccmquctt'am  conft:tuain.s  .  altcta  potcft. 

▼ctcrcm.altcramiiovamiitaqiiidcmutfi  vcteii  Cum  Itieros  ttimparentes  ]  Non retfte  omittic 
quisuti,  &©nuspit>bandilcu  .0  tuillc  mgra-  frarrcs:  Aifortasiis  v  bi  quxritur ,  anotaviorcs 
tum ,  in  fc  fufcipctc  vcltr ,  hodtcquc  tcftamcn-  CVJ\x  admittcudx,non  rccte  parenrcs^cxxqua- 
tumtotumuna  cum  lcgatts  3c  fidcicommisfis  cui  libcris.quoniam  vcrba  taxaciva.qux  funr  in 
expugnate  poiTir.  Hov.itc  c  i.non  extant  cap.4..  &  Hbcti quibusi 

Soh  tnprtteriticne  per  patrtm  ]  Diximus  de  natura  &  magis  dcbctur  hrrediras  parcntum, 
hocadth  i.lit.B.  dithciliusabca rcmovcripolTe  dcbcnt .-quam- 

Aninprtterittone  prftbumt  ]Non  obfcurc*  affir-  visrcplicari  poflis.qutS  gravius  pcccanr  liberi 
matTt.eamquccommuncmUd.fenccnti«mef  offcndcndo  puentcs  .cofaciliusparcsaut  ma- 
fctafon  (fibiiamcncouttaiius/.g  C.deimpub.  iorcscaufasciTcadmirtendas  1  & cumidcm  iu$ 
fubjlit  n.Z  }(ci\b\tir.U  tuth  nz  Conciatia  came"  apparcar  uttobique  ftatucre  voIutiTe  Iuftinia- 
opmioverior  vtdctur :  vcl quiaciufmodi tcfta-  num,  claufulxc  i.^/c.^.eruntforrasfis  repe- 
mcntum  vitto  intecoolaboraci  velquia  vcrius  tCndx 
eft,d  auth  txcaufiadpi.vuTitiopt  m  patcrnam  Lit.  C. 

nonpertincrc.quamopinioncmaClofla&mul-  Opinioquamhic  improbatTr.&qua?  ma- 
tisantiquoiumpiobatamfujflc  tcltis  cft  laf.tn  iorcs  vclxqualcscaufas  admittit ,  communis 
dauth.n.l.  m,    cft,tc fte  Iafinautb  nonticet.C.delib prat.num-6. 

Anin  prtttritione  fratiis.  ]  Difficultas  huius  (vbitamcn  rcfcrt  Alexand.  cotrarium  ftateen- 
quxfticmsnon vidcturmagtiaexopinioneco-  tcm)  &,  vtcgoquidcmcxiftimo omnino reci- 
ruoa.qui  cu  Tr.th.x  infin.cx  caufa  Sov.us-  quc-   p>enda.-licccncc  mcnti ,  vtiquc  non  vctbis  Ju- 
rclaopuscflc  cxiftimant.-  ira  cnim  ftatucmus,   f\\n  convcniat  ind  Sov  'if  c  j.qu:  cumduplex 
quodauth  illaadtcftamcntaipfojute  valida.clc    vitiuaniiquxlutifprudentixcorrigercfe  vePe 
pcrqucrclamrcfciflapcrtincat.-cumctiatcfta-   proficeatut;quodolim  &  admittcbantur  iniu- 
mcnrum  in  quofiatct  prxtcrituscft  miniis  fit  ftx.cVomittebanturitiftxcxhxrcdationiscau- 
odiofum  Cxtetumfi  inofu  d.Sov  u>  ttftamc-   fa.,fiquidcmalieadmittunrur,poftcrius  vitium 
tum ipfoiutc nullum ftatuas.&confcrvationcm   fublacumnoncft.frivolum  enim  cft .  quod  dc 
!cgatotura,iuxtapau!6antcnotata,adilluca-   Ccrtis  quibufdam  LL.  quidam  comminifcum- 
fum  rcftringat.dcfcndipoiTit  ,  cxpugnatopec    tur.ciimprxfertim  caufxcxhxrcdaiionisohrn 
querclam  fratris  tcftamcntolcgatanon  dcbeii;    cflcnt  in  arbitrio  &  cognitionc  ccntum  viroru 
quamf  ntcntiamtanquam  ccrtam  &  commu-    pofitx. Vcrum  quxcunquc  ctiam  fuir  mcns  lu- 
nctatcfeit  icCca^mtur  Iitfonmd.aMthex  cauf^n.    ftiDiaDi,  vrmaiorcs  &  fimilescaufasadmitca- 
16.  tamq^  dc  itirc  vcrioit  m.fcd  alteram  xquio-    mus  fummaratiofuadct  :  nequcodiofum  ,  fedl 
rem  (iicitS4/*f.»'n/-  t?.C  h  t  &  vnumdiflentirc    iuftum  8c  favorabilc  habcndum  cft.  ingraruru 
Bjid.idcn. /*/ jcrtkitind.l.zi.col.i.  6»>.exco    filium  abbxrcdiratc  natcmaexcludi  id  vcroo- 
quodconftitutio  coirccloria fit  cxtcndcnda.v-    diofiffimum  eflct,  patrcm  cogi ,  *r  impio  &:  in- 
bialusfcqucrctutablurdum  :  quodablutdum    dignofilio  booa fua  tcliuquat  Scio  cquidcm 
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tfck  cxhorum  numcto  citarum  Coonan.qui  poto  coauzGloJf.ineit.Lg.debon.  pojf.  cont.tnbb, 

difttnguanr  inccrdelicta  ,  an  reeta  in  alios  an  &l*fpoji  Dd.tuauth.nontictt,CMhber prtt  Nc- 

Rempubi  committantur.velut,vcncficium,to-  queo<jltatifl./.8§.c^uianocctillaadfcriptiot 

bel!io,prodiciopauiz.quzprocxcmplisgra-  vt  ezcludatura  bonorum  poil.  contrarabb.  de 

viorumcaufa.umrcfert  Ujonind.nuth.nonttctt.  quaibi agicur,  &  vttcftamcntum  valeatquod 

Cdelib  prtttr.zn  vcioimmediatc  ipfumparcn-  aliasclTct  nullum ,  non  autcmuc  cxcludatura 

tcm  relpicianr,  cuiusgenerispcccaraluftin.rc-  qucrcla, 

cenfere  propoficum  fuifle  exiftimat  Coocan.  Lit.  C. 

non  vctd  ca.quorum  convicti  non  hzrcditace,  Diftinguendz  hicfuDtquaflioncs,an  v.c.fu- 

fcd  vitaprivanrur.quametiamolimfententiam  rotauc  pccnitcntiaezharrcdationcm  factaprz- 

fui Uc  MArttm  Lnudtnfd.loc.refert.  Imfim.  Vcrum  vcrtcric.an fcquuta fit.Equidcm quod  cxhzre- 

aumiflaha..  opiuiooe,nihilominut.iftoserrarc  datiofaclafurore  fupervcoiente  non  tollatur, 

eztftimo.quod  omnesomoinAcaufas,  quz  \u-  magisaffitmatlafon.  cuieod.tcftc ,  conrrarias 

cremconcerncrc  poiTunc,A»<&A.N*v.tif.  enu-  cftBarr.vrcrqi  adc6  maleaTr  lit.D  allegatus. 

meracaselTe  ,  necplures  daripoiTeopinancur:  SonperuMdamreconciUMti*nem.]K»t\ooem»d- 

quippccumfartafingularia.quodammodofint  dic,  quodfi  cxhzicdaciocirinctaeflct,  filiirs 

lofitnta:  vrptomdcremerariusvideacurfuifle  mancrct  przcericus ,  &  tcftamcntum  nulium. 

Tribonianus,  liquidemomnes  ingiacicudinis  Eccamcn  tnhocnihilvidcoabfuidi,  &  favoza- 

caufas,quandocunque  cmerfuras,cnumerarc  fe  bilicetccftamcocum  nullum  diccrc  przftac.qaS 

pode.iibi  petfuafic;&  prudenriusfcudtfta.fem-  filium.cumquopaccr recociliaruseft ,  cum  oo- 

pernacuramatr  depropcrare  novas  edere  cau-^  ra  abhzrcdicace  ezcladere.  fic  curo  plerifquc 

fas.IUiauccmplanenoaudiendi.quifubfccun-  cafibuscadcm ficvis  tacici  quz exprclti,  pacer 

damcaufamcafusfingularcsrcferrc  volunt :  &  rcconciliarusmiuriam  remifiiTe  vidctur.Sed  &> 

illafecundaomnino  de  toiuria  verbali  accipic-  iudiciurahicTr.defidero.quinonanimadvcr- 

daeft  tquodaliascaufageneralisprzmttcenda,  tit.idcmhoc,  quodproabfurdohaber.evenru- 

&caufamprimamdeiniunareali,  quz  vnque  ruincafurcmiflionis  exprcflz .qcaramcn cau- 

graviseft,  &  certiam  eiprimereninil  neccfle  fasczhzredacioniscoMiipfeafirtnac-Sedntmi- 

iuiflec.NcqucdubiumeiTcpoccft,quioluftin.  rumhoc  abfurdum  quoquc  facilimc'  remove- 

caufasfpecialcscradcrepropofitufuerir:czce-  tur,fi  dizcrimus  .fivcremiflione  ezprefla ,  five 

toquio  ineprealiascaufasadmicci  prohibuiflet.-  tacira,videliccrreconciliariooe,exhzrcdatio- 

quingenctalitateiftaadmiilatota  ifta  difputa-  niscaufamnon  itatolli.vrhabeatur  proo->n  fa- 

cio  ,  an  fimilc*vel  graviores  ezhzredacionis  cta.fic rcftamencum  annullctucfedur inhibea- 

cjufzfincadmitcendz,  iciuna  plane&  inanis  tur  eifcclus,5c  filioquerelaagenti.fiingrarira- 

futuracft.  dooSijciaturc^ereplicationis,quodingratitu- 

THESIS  IX.                  *  dorcmiilafit.fuccurratur. 

L  i  t-  A.  Lit.  D. 

QHiufiliusvoluit.]  Verahzcfententiaeft.non  Netjue pluttt conetltMtio  ]  Eadem  difttn&ioeft 

ezclu^ipropteteahliuaquercla  inofficiofi .  &  apud  Covsrr  tncnp  tXmnuciuidtTtflam  n.  X7.fed 

rationcs  Accurf  cic.loc  milicanc  in  cafu,  quofi-  ramcnincafuy  /     I  dt  pcenitentin.au»  lit.  fr» 

huspoftmortf  partis  confcnfum  accommoda-  dtff  Covnruviasciratur,fednonfarisbonafide: 

vit :  Vi vo  aucc  patre  voluatasilla  crTeetu  carct,  fiquidcm  Covarr  ibt  nu. J7.diferte fcribit. quod 

cum  eotempcrenullum  ad  hzreditatem  patris  pocnircntiatanrumoperccur  rcmiflioncmdeli- 

iushabcar:quadccaufaconftac ,  hzredefcrip-  cti in  foroanimz  ,  noo aurcmtollar  ezcrrioris 

cum  vivoscftatorefruftradeFalcidiapacifci:cu  iudicii  prrna;r.  Difftnclio  aurem  illa  rcclccz- 

cciamhutufmodi  voluncas  admiffa  implicaret  plicacadcfcndipoflcvidetur:v.c  fi filius arcna- 

rcnuntiatioacmhzrediratis,  jure  invalidam:  rius,obliquc,  fi  manusinferarpatri,direclc  of- 

qazrccliorratio  videtur.quamquaTr.  vtitur,  fendtvpatrcm  :  hoccafunihil ,  firdilla  aliquid 

quod  voluncas  illa  adverfccur  difpoficioni  le-  paniccnciaopcrabicur.icaurfi filins  rcliclo illo 

gis:quzquidemiranudcacccpca,  principium  viczftacualiumelcgcrir,  concia  alicgacam  in- 

pctn,&  aliamporrd  ranoncm  defidcrac.  gratitudincm,  tcplicarione  mucacz  vitz  fe  de- 

Lit.  B.  icndcrc  pofllt :  quandoquidcmetiamhzc  nou 

QuoHfitxktredimfcripfit.]  Hocquoquc  vcru  iuriuibui  uudz  &  fimplicis  pccnircnciz  fubfi- 
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t5t  DISPUTA- 

ftit.fcd  rem  in  integru reponit:facie ,  quod qui 
arcnariusfuit.fi  tcmporcceftamenti  coditiam- 
plius  no  hc.no  rccleexh^redabirur^.NffV  n*. 
r.).|  1«  lltifl  *rto*riuip*rma \tt  il  iquomodo  crc- 
dtdctim.hxreiicu.qutteveifuteft  ad  fidcm.ad 
bxreditatfpatrisadmirreoduetle.  Lt  icafc.ac- 
cipico Ja crit  c&muuis  Dd.fcotftia.de qtu atrc- 
ftatur  I*fin  m\*uth.ntnU:tt.C.d*Ub.pr*t.nnm.  i. 
THESIS.  X. 
L  i  t.  A. 

Etqui*.  ]  Redditioum  idtt  &  qux  illud  fe- 
quuntur.adca  qux  initiolicA,  B  &  C.  propo- 
auntur  ooo  rectc  referunrur. 

Nomtnattm. )  lure  v  etcri  inter  gradum  Sc  f«*- 
xum  differentia hic erat :  qux propohta & fub- 
kta  a  luflinJttiM  txb*r.Ub. 

LtT  D. 

E/  qnidtm  c*uf*oppcfw*  JConrradicit  ei quod 
tradidirr/j.  tnfin.  ctiamfi  oulla  caulaiit  adiecta, 
rcltamencumtamen,  v altdum  &  qucrclaira- 
pugnandumcifc. 

Lt  t.  B. 

Admitttndintn funt. }  Diximus  de hoc ad th-i . 
Jc  diftinclioocm  ibi  traditara  huc  rcpetimus. 
L  t  T.  F. 

S»/(yf/i«i/r4/#ri/*/.]Prcteritusfcil.cft,qutoe- 
quccxhxrcdatuseft.aeque  iu(titutus,/Bfr./.«V 
txk*r. !ib  gl  inl.s  f.t.k.i.  Nequc  fi  pater  v  c  di- 
cat.fimplicicer .  filius  violcncasmihi  maautio- 
rulic.protinuscxhxredatusccnfcri  dcber, cum 
\  fubtali  dcmonlbacionertliusinltiruipoflic/. 
+  i  M  bsrtd  mflit.  8c  tn  cxhxredationc  ooo 
quidemfolemoibus,  fedcamen  verbisopuseft 
l,\.C  dt  lit  pr*t.  &  exhxredationcsadjuvandx 
noofunr  l.w.dtbb  typtflb  Plane"  fi  paterdize- 
nr.filjum  prxrcreo.quiaiogratus,  procxhxre- 
dato  eum  habeodum  noo  dubitem,argwm,  4.1  j. 
Ctd.dtUbtr  prtt.  Cxcerum  illocafu  .  quo  pro 
ptxteritohabeturfiljus  rccte  nrgat  Treutler. 
cum,ticet  probatafit  caufa,  ezctudi :  proculc- 
aim  illorum  fcotcntix  nuctcr.dus  nuntius  elt, 
quictian-  abiotrftaco  tograt  itudiocmfilioob- 
ijci  polTe  eziftimaot :  oraoio6abfurd£,  cume- 
tiam  ezhxredatofiliocitra  cxpreflioocni  cau- 
fe..Iuftia.quxltioucai  ingrati  movcri  ooltt  l.,o. 
Ch.t. 

N*m  ntauttunt.  ]  H  x c  tranfpolita  fuot,  &  ad 
Itt  E.pcrtioeot.adcoofitraandum.quodraufa 
probara.au  czcludatur  filiusprx  tentus.quam- 
"■/isquoidccaulainfctta  diciturad  lit.F  rcfcic- 
duralit.tcd  tofubtilem  planccc  nullameiusco- 
«nc t  piobaxioaem;fiqmdcin  vbi  GiiUi  ptxteri- 
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tus eft, vir u'  ooo  peodet a caufa,  vt  ade6  ea pto- 
bata  fiuftra  de  con  valefcentia  teftamcnti  difpn- 
terunfcutum  vbiczhxredationi  filii  caufaad- 
jeclanon  ett.quiatucn  videri  poflir ,  fi  caufa  ab 
hxrede  poft  piobetui.pcnode  habeodum ,  ac  fi 
ab  ioitio  teftameoro  fuiflct  toferta. 

Lit.  G. 

Etji  aditcta cUuful* c *  i  u ; IU r i s . ] D c  rribusprx- 
cipuccircahocquxripoteft.de  tcftameotorel- 
ciflbut  inofficiofo.de  teltameotonullo ,  &  per 
apaationcm  rupto. 'n  pnori.quod  prxcipue  h u- 
tus toci malc omiflum  cft  a  Tteutler  ea  ratiooe 
iunsaotiqui  ccrrum  eft  ,  claufuiam  codicilla- 
rcm  fi  uflra  efle.quod  votuocas  a  furiofo  coodi- 
ta fingitur/  t;A*.cuius neccodicilti  valerc pof- 
func  d.t.tj  tj?l  \6Mltgot.i.  Etegotecuodtl  eos, 
qui, vt  fupr.noracum,hodic  id  fublatum  pucaot, 
aliud  forcif  ftarueodum.cum  Bart.tnl '  it  h.t.  In 
a'cero  feoccociam  fuam  obfcure  proponir  Tr. 
dum  air,ooocxc!udiriltum,eriamfi  titadjccla 
claufulacodicillaris  AtquintcftamcntonuIIo 
pofito,quin  filiusabinreitatofucccdat.dubita- 
ri  nonpotc(t.Scdiiludquxrendumcft:Ao  filius 
ab  loteftato  admitfus  vi  illius  claufulx  fidcU 
commiiTo  •  tanquam  codicillis  rclido  obftrin- 
gatur.Quodquidemnegaria  Trcur.cum  addu- 
&\$iCl*r.qitifl  Ao.frFjchtnt*  +.tmtrrv.  ti.ex 
ratione  fubiecla  apparet.quodclauiitlaillama- 
enci  coofuecndincNorariorumapponarur.  Et , 
haccamenrttioooocoocludic.quuhicquxri-  * 
tui  dejureaecrfecluilliusclaufulx.quania  te- 
flacore  velilliusvoluotate  adicdam  io  dobio 
prxfumimos :  cum  ctiam  non  occeflatioocque 
fempet  a  Notarijs  tcftamcota  fcribuorur.  Ego 
coiicraTrcut  &c  Fach*cum  communifcntio,  cx 
hac  ccrrararione  ,  quod  ctaufula  cod  cillans 
hocoperacur  Ttdefunctusab  intcftatocum  co- 
diciilisdcccflifleintelligatur :  qto cafu  vtique 
filium  gravari  potuiflc  fidcicommifso  ucmo 
ambigitivtproindc  ineptafit  quorundamobic- 
ctio ,  "t  -Sd  filiusnon  babcat  Icgi:imam  ritulo 
in(tituticBis:dequopacrefamil  inrtltaromor- 
tno  ftuftraditpuratur.  Ptobatliaocfcotcotijm 
tumgeoeraIistextus»)!.i9.f.j  dtttflan  .(atquin 
exccptioprobari  oon  potelt  )  tum  ma«is  cx- 
prcilusM/.t///.§.i.C.^/r«W/ri//.quoprobatur.  te- 
itan.cotum  cciam  ob  defectum  folcmoita  it 
nullum.puca  firogario  omifla,  veltacum quin^ 
quc auc  fcz  ccftcs  adhibiti  funt ,  vircutc  huius 
claufulx  fuitiarti.-quomodo  quidem  vu!goDd. 
loquuntur.licetpauldinfubciliusiiedaftccluom 
rcircfpiciuat,&hocintctli£uoi,quodperctau- 
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fulam  illam  cenfcatur  harrei  rogatut  ab intefta-  preflat.JIIud  conftat ,  quod  fub hii aullo mod» 
to,  rcftitucrc  hart  t  ditate*  per  fideicomrniflurn.-  comprcheofum  voluerirpoiihumum ,  qui  naf- 
vt  dife«chocexplicatC/«r.t»f  tefimm.  rn.46.in  citurumignorabat,&  fi  fciviflet .  veroumiliter 
prtac  &  proinde  non  erar ,  quod  tamopctc  hic  fideicommiflbgravarurusnon  faifict  mrg.l.  cttm 
8t  nudis  dcuubusirnderciDodtorcsfupcrcilio-  mvttt.i02.dtctmdtt  frdtmor.fi  Acceditqaodaiuc 
fut  ille,& iniquiilimutDd.interprerum.atra-  gcnerit  cenieclurKprccipt-ctoeum  haben-c  in 
mcn  finefutTiagtisccnfor.<rfer  Fmb  dtcnd  zo  trr.  matcriafideicomiflorum.  in  quibusdominaruc 
f  Et  igirur c5clu<-o ,  vi  claufularobligari filiufu  dcfuncti  voluntas.cotra  quam  rcccrit.qut poft- 
fidcicommiflo:nifica  fola  conluetudioc  nota    liumum,  proculduhio  i  -    n  teftatori 

riiadtcfla  piobetur  Teitta  quzftio  dc  tefta    a  icicommiflbhicobftrmgat  .  cuiufmodi  con- 
mentoperagnarionempofthumi  rapro ,  magis  icctunsetiam  in  alus cafibuslocus  tft/./.C.A  J. 
dubiacft,  refteCiar  d  m  46.  VbicumBarr  &  l.c*mmmttr.\%.f  tod.  vcadcd  vel  maximipoft- 
Clar-quicamopiniOBem  &  veriorem  &zquio-  humum  ftncloiare  obligaturo,  defendere  «e- 
rem,  Sc  hodicutiqscommunem  magiscflc  air,  bcamasexceptiouedoli,quaexcluditur  «111181,1, 
diftingueodumputo.anpoithumusfctenterap  quiconrcaprxfumprant  ctiamteitaroru  veluo- 
ignoranter  fitpirrcntus.vt  fcil  hocpoftcnori  tatemperir/.M./»/ &•!.-.$  demdim.iegmt  M 
eafufidcicommiflbnontcneatur.i  Qujacodi    dtioUtxcept l\6.S.  \  dtmH\t.ttfimm.l.x%.d$mert. 
cillisad  filiumfcriprispoithumuspoltea  natus  cmufdonmtion  mrgl \9  f.fdtRJ.  Enimvcroin  eo> 
partcmfideicommiflj  nonprxftat.  qudd  oikil  cnat  Anr.Fab  rationcmlegumftipra  citararum 
tum  de  pofthumisteftatoifpcraviflct  /  it  mmv-  l.\t.*)m\m  dtmr.ctdicilli 77 .dtltgt.i.  in  eo po(i- 
mttm  t9.dttitricoditil.iAea\c\ac  defiiiapoft  mbr-  tam  cxiftimans.  quodadcertamperfbnacodi- 
tem patris ouiti eadcm tationc rcfpondc tur m  cillos fcripfcrir ccftator.qaippc quam magis ir a 
l.mutgrmvi.to  todttt  cumonobita:**.  /  19  infin.  onerarc  voluiflcvidcripoflit :  cum  ramcnhxc 
quiafpccialiscfttatio&favoi  koerratem/  tttm  veraratioficquoddeperfonaconcurrcnre  ucc 
f*tttn.%.\9  dtteg  x.  DeinJe  quouiam  .  fi  de-  fperavitnec  cogiravit  teftator.  Hisc5fequen$ 
fandtus  tcliquit  fidcicomimlla  aconfobiina.ca  cft,cumopiniohzcioprxfumpcatcftatorisvo- 
taoium  proparte  przftantur,  fi  coofobiioaR,  lunrarefundetur,fipofthumopoft  teftamcntii 
cantumfucccfluramcxiftimavitd/.77  *       Si  nato.  pacerfupervivent.illudcumpoflcr.noa 
igitur  illc  qui  parrem  aufcit,  m  partem  interci-  mutaveric.upofthumemfidcicommiiTe  tcncri 
dere  fidcicommida  facit , fi  tcmpore  codicillo    dicamut:quod  hic oihil  auc parum  ab eo difFcr- 
rum  fctiptorum  dc  co  non  fuitcogitatum.ctiam  re  dicatur.qui  fciensprxretituifuir;  quam  cti* 
pofthumunatopoft  tcftameutum  coditum  fo-  multorum  fcatcntiamtcfertC7*r.«' e  4*. aqua 
lidum  aufereote ,  quem  in  utcrocflcignoravit  malerecedit  Fmthim.m.contr.  1».  fruftra  addutfta 
teftatcr.  nullaommnb  fidcicommifla  prxfta-  /.ti.D.&./.vbiexcaufa  inofticiofi  tcftamentum 
buntui ,  neqtte  dubitabimushoccafu  pofitoide"  tauquam  a  furiofocotiditum  refcinditur.*&  fal- 
dicere,  (cxquoprxctpuomFabricoriuitfuu-  fum  illud  ut  Fachin.aic  ,  cum  qui  pofthumum 
damctum^ctuii  omoino ab  inrcftato, qui gta-  prartctiit ,  habcri  pro  dcmente ;  quoetiam ad- 
▼  l  vtero  vxo.cmcfleignerabat ,  fcciptis  codi-   nnflo  kqucrcturcontra  ipfius  Fachin.mcntem 
cillisdcceflrrit:  ciim &  tejttuifupraadducri d*  tLltbr.  4.  c  1*.  nccfcicnter prxtentumpoft.hu- 
hacfpecieloquantar.  Scd  obiicit  Ant.  F*b.  dt-  mumfideicommiflumdcbere:  inquotamcnfi- 
emdxo  trrtr.  7.  multumintercflc.ae  dcrunclut  bi  parum  convcmt.qtiiaeiufdcmlibricap.  ii.ja 
adcertampcrionam.anindcfiairc  lcripferitco-  gencreoegatclaufulxcodicillaritefie&um,  ad 
dicilios  t  Refp.  codicillis  fimplicitct  rchdit  cafum  filiiapatre  prxtcritipertinere. 
comprebeofas  intelligi  quidcm  cas  pcrfonas,  THESIS  XI. 

qazabinreftatofuotfucceflura*,nontamcnea$  Lit.  A. 

quatteftatornulio  modo  fucccfluiat,  im6  nc  Sfrtliclmfitltgitimm  jHocquidc  inrec5alinea 
quidem in  rerorn  natura cfle  puravir  futurat .Et  liquidum  cft.ied  ia  tranfverfali a  Dd  c6trover- 
quidem  favorabiiiter  pro  poithamo  dicamat.  fum  Bait  »a/.i7  C.h.tit.  fratnprartetitoctiamfi 
parrem.quieuminuteroefleignoraot.fideico-  totam  Itgitimamhabcar.Salic.  ibid  fi  totanon 
miflarelinquit ,  aon  omoino  incertatperfonas  habcat.qaerelamnoaactioaemadfupplemcn- 
gravafle  vidcri,  fcdquasaLcgcjproximisagaa-  tumdat.5unt&  qui  ilmplicitcr  frata  przterito 
tishx-xcditatcmadjudicaute»  iatisfcicbac  ex-  ctiamfipiutlcgitiaiaacccperit.qucrclamcon- 

Kk  x  ccdunc. 
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ccdunt.quorummcminitlaf  indl.  i  7.  c«l .1  tjr 
4.  Aln rcgul  im  fcquuotur . quod  (i  vc  k-gittma 
tota  tiuc  pj;  s  1  eicla  iit .  quetcla  non  habeat  lo 
•  cum  Qux  vidctor  fenrentia  E*id  m  d.l. 17  C  h. 
rcamquc  piobit  Tfff.%rMs<iectj  nt>  vbiplurcsal- 
ltrgat.&tcxt.gcncralcmin/.ewniwo^a  jo  C.h  t. 
fac.quod.vt  Bald  ctt  .loe  ait.etiamfi  patcr  tur- 

f.cminftituillet  perfo.iam.filiustameo  accepta 
cgttima  vcl  partc  .  teftamcntum  imr»ugnare 
nonpoflct:  &quodpatentibus&  liberisncga- 
tmncft.fiatribusconcedmondebet:  &  quan- 
tumhtcmovere  poteft  odium  hxtcdts  infti- 
tuti.in  quofolo  dtfl.  opintofundatut ,  tantum 
ibiponderis  habere  dcbct,  favorparentum  & 
libcrorum- 

Lit.  B. 

Tertiotiusquod  *b  inttjlnto.  ]  Iciuna  videtur 
hxc quxttio,  an  lcgitima  fit  portio  cius ,  quod 
abintettarodebetur,an  totius  fubftantia?:  quo- 
niam  hxcnonniti  paaefam.  mortuo  debetur. 
Bt  Salic.  anootato  locoillud  non  ncgat,  fcd  iu- 
tcr  alia,hocquoqucargumento,contracos>qui 
fitiamafuccefsioneinteftati  czclufam ,  lcgiri- 
tnam  petere  pofle  negabant,  vtitur,  quod  Jegi- 
timafimplicircr  ei  fubftantiapattis  debcatur, 
quomodoipfcloquitur  luftin  in  Sov.it  c  i-Cx- 
terum expedita  diftinctiocft :  quodaut  quxii- 
tur  dc  omnibusqui  fuccedere  debeot ,  coniun- 
Ctitn,aut  quibufdam  eorum ;  1II0  modo  legiti- 
maportio  totius.hocpottioportionis.adcoque 
ubi  unas  fucccdit  femper  port  o  totiuscft 

lmltgitimumiuru.}  6x prxmifsisfacilis vide- 
rur  decifiohuiusquacftionis,  qux,  vt  rccte  F/»- 
(hm.  4.CJitf.»*,formanda  cft  cic  cafu  fuccefsionts 
teftamenrarix.vbirnatcrinftitura  eft.&  nimi- 
rumantftatrcsios  fucccdcndi  cum  mattc  five 
ioitiohabcot,fivc  per  querelam  confequuntur, 
aut  non  habeot.illo  cafu  legitiroa  matris  cft  rer- 
liaterttac.hoctcrtiatotius  :  fiquidem  conftat 
«nam  legitimam.fivcuoam  quartam.in  omni- 
Jbusettamfi  multifuiflcnt  ,  mre  antiquopofi- 
tamfuiffedcquo  v.ttUmSmtit.  in  Auth.novtjjl- 
m*>C.h.t  n.%. 

Autfrmtrtt  funt  f  rtttrtti  Jlntcllige,  nifi  turpis 
peifonafitinftituta;  quiaaliasqucrclamhabe- 
icnt ,  &evetfoteftamcotocuminatie  concur- 
xcrent. 

Aut  ttrtum  illxtltgutum  reliflum.  ]  Non  fat  i  s  c  a  - 
pio,qu6 bxc  vcrba  pertineant, fiquidemfratrf 
fimpiiciter  nullo  ctiam  dato  legato  prxterirc 
licct.Nequc  poflis  eareferre  ad  casu  turpis  per- 
fonx  ioftuutai,  qud  vidcl  iux  ta  notata  lit.  A ,  a- 
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f.«.u  .\i  fiippK  nicntum:  fiquidcm  hoccafu  con- 
currcntcummute,  cuicsadco  legttima  tcrtia 
tottuseflc  non  porcrit. 

QMMmttmcu  legtnminuunt  jHoc  quidem  re  • 
gulx  conti aiium  cft ,  iuxta  quam  non minuunr 
ttgatalcgitimam.fcdillaper  hanc  miouuntur: 
ncque  eiccptioncm  non  fundatam  tcxtibus 
adniittemus. 

Lit.  C 
uurenMtMrt.  ]Nonfatis  fubtiliter 
vulpo  dici:ur,!cgiuma  dcberi  lurc  naturx.  Re- 
cliusica.quodcutotahxrcditas  Itbcristurcna- 
turx  &gcnmidcbcatui  /  7  m pr.it bon.dumnut. 
I  7.1»  jin.un-ie ltberi.(ia  qaolibuot  Ant  Fnb  decud 
il  trrer  i.fucccfTionc  abinreftatoquoque plaoi 
adjuscivilc  rcfcics)iuii  illi  hacin  rcper  iusci- 
vilcha&cnuscfleckrogatum,  vt paictesliberi 
dc  booisfuisdifponcrepoflint.exccptafaltf.ne 
iuccivilein  totu  a  naturali  recedcre  vidcrctur, 
aliquaportione  ,  quar  refpcclu  dcfinitioois  8c 
quantitatis  no  male  dicitur  efle  iurisci  vilis :  06 
obftantc.quod  iurccivtli  induclum .  c udc  tolii 
poflir:  vclquiarationcquantitatishoc  verom 
eft,vclquiaeoipfo,dumlegitimamhacdcter- 
miaavit  luscivtlc.a  iure  naturah  rccefltr ,  neqi 
ius  civile  hanc  portioncm  Iibctis antea  nihil 
habcntibusa(Tignavir,fed  ex  totopartem  dcci- 
d:t  L:r  hoc  refpcc*tu  dici  porcrit  legitima  iure 
narura:  dcbita  1  velquiarorum  eojuie  dcbcrur. 
vcl quia  dc  parte  faculratcm dilponendi  paren- 
tib  ,  &  ipfum  turi  nacurx  vel gen- 

tium  potiusnoneftioconvcnicns* 

Verum non JiguitMr.  j  D d  fe u rcntiahic  impro- 
bata Trcut  ptobabilis  vidctur.non ead  ratione 
bonaiiberoium  pareotibus ,  &  horumillis  de- 
bcri.fi  fidcs babenda  lCtoin Ly.injin  vndehheri. 
vbi  oppofitio  arguit,natura  parentibus  bona  li- 
bcrorumnon deberi  -  &  quicquid etiam  vidca- 
tur  Tt.coDcludcosratiocftcx/  ir  D.&/<r.quoo! 
ubt  torbatui  ordo  naturx ,  non  fuccedarur  lure 
onruiz  :  quo  facirtjuod  ex  coufti-  utionc  lufun. 
tnl.xi.C.  de  legitim  htrtdth  cuiusiurisetiam  im 
Infiit  muib.non  ejl  ptrmijf  jdcer.teji  mentio.  fra- 
tresfratiibuscxclufopatie  fuccedebant:  &  ez 
rat  iont  turis  aotiqot  pattesfere  non  nifi  torc 
patrononimaut  pcculii  bonalibetorum  confe- 
quebanrur:  Iicet  facile*  admirtarr  ,  qu6d  etiara 
ex  ratione  iurifgcnt  pafres  tatione  proiimae 
coniunclionis ,  ad  tuccesfiooem  libetorum  vo- 
cctur.Facit,  quod  lultindu  quodamnaturx  Ji- 
bcr«stibioptanifupciftites,omnialiberis&li- 
beioiucaofapaiaot,qoiide6  riro  ctiampatrc 
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quaiidomtnibonorumvidcnrur/'  u.d.  itb.  ty  mos  Vult.i.defeud  9  nttnr44.de  hxrediratio"*'* 
pojinum.  quxviccverfa  dc  paicnubas  dicinon  i.feud  6 filw.fr  t.feud.17 .verf.nonenim' 
poilunt.Vnde  illud  Senecxd.  confolat  ad  Mar-  VuU.xftudln.ia  Pijl>r.p.\.a;  jj  n.ia  Zaf.dtftud- 
tiamca.10  omncsnoflros,  Sc  quos  nobisfupcr-  p.*  n.4.4.  infin  Boreh  defeud.c.7.  n  6  6.Rol.m.V*Il' 
ftitcsnalccudilegcoptamus:&:  infigoisiocusa-  tJ^.conj vol 4-»  \*..Ofafc  decif.ij  ».j  Knieh-dtve- 
pud  Tacitum  16.  annal.  vbidclocrugcneroo.  jlit  p*il  e.+  uum.  1 1  frc.t  n  9.  &Je<j^.  Ratio  con- 
filta.tytanni luflufcCtis  vcnismortem  iibnnfc-  ncxieft.quodcollatiorem  erYcdtuucuhjrrcdi- 
rentibusfingulos.aitprccaros  animxfux  cclc-  tariam  Az.o  infumm.C  de  coU*t.  nec  taotumrei 
remcxttum  6c  rcltnqucrenrfuosfuperfticcs,>T  ipfius,  fed  etiam  xftimarionis  prxftarionc  col- 
MoritvROs  ;  &  hinc  iiiud  Eumenij  ingratia-  latiofit  Dtc  tnl.ix.C-de  coUat  ita  vtquibus  xfti- 
rumacttoncad  Cooftantin-  Omncs  conuola-  raatiocoofertur.confcruipfares,  &ineafuc- 
runt.vt  vidcrcnt,  qucm  libenter  fibi  fupeifti-  ccdcrc  videantur  .•  qmbus  adc& ius  fucccdcndt 
tcmoptarent :  &  illud  Plucaxch i  d.  conlblat,  ad  non  cft,i|sncc  confcrcndum  eft  Pifi  part.zq  ..•«. 
ApolUu  $*it\{  9*»*thV TlAi/*}i<o/Ki-¥  M"  **'  t^yfyf-t.Quxratiocftfilixin  folidumcx- 
tq^lUkkJdhtnm  Tif  |S/0».  xJroyaf  tr  clufx.quoadcollat.oncm  abfolute,  cadcm  .1- 
-  i"i      1       »  %    «V  »    Ituscitcxclutxafucccfsione  rcialicuius.quo.id 

UMttr»  .tdrit  *|«  iMtrlf»  d),\o»o1i  x|  ™-  iftlusrci  colhtlooem  .  Quia  quod  luri,  cft 


dv3f  •»/ n»,Illud  quoqueadmirto.ex  iute  gcn- 


ntoto  quoad  totum  ,  Scc  quomodo  hoc  in- 


tium.magispatentibusquamfrattibus  bonali-  ducit  Ptfi.  d.  *.  numtr  tr.  in  fin.  atqnin 
bcrorumdcbcti  :  & propterarcliorciricooiuii-  filix ftatuto afucccfsionc infolitumcxclufx  ni- 
ctioncm.lcproptcrfummabencficia  ,  quxli-  hilconfcrendumctTe  conftu  Ergo.&c.  3.  Qu* 
bctiaparentibusaccepcruot.  eoque  pcitinct,  rartocfteorum.qux  iurc  maioratus  primooe- 
quodiCtusaiti»/.!f.*.r.  parentibuspic  relm-  nito  foli competunt. ad frattcstcliquos.eadcm 
qucndumcfle  :  qua  de  caofaetiam  indiftinctc  eftcorum.quxmafculis  tantum  dcbcntur,  *d 
parentibusprxtcntisqucreladatur.  focminas.  Atquio  iila  fiattibus  reliquisnoo  co- 


geotfumadfucceflloncmvocariputamus.lllud  ct.fcudinouitct  cmptixftimationcm  fccminis 
tamenfacilcadmitio.qaodoonexfpcciali  ali-  confercndumnoneflc.quiaincanoo  fucccdat ; 
quaratioBeiurisnatutxfrarres  voccntunidco-  &quodexfeudisbxredirarijsnec  quoad  xfti- 
quciun  ciuili  in  modcranda  bac  fucccfsiooc  matioocmiegitimafiliabns  dcbcatur,  rraditla- 
pluseilepetmiflum.etiarofi  ufquead  fratres  o-  tc  Ptfi.dp.x.q^t.nio.&x»Sthr*d.difeudp.-,.e. 
soorao  lucccfsione  exdudcodos.  ,  .„.  4« ,  VuU. c.  0.  n.tt.  fiquidcm  ocgato  iurc  fuc- 

-"lT-  cedcndi  negatur iuslegitimx  FifiJ-loeon.it  Ti- 

Sie  Ugitim*fiiisrum  in  btnufeudnlibut.  ]  AHcrt  r*<j  d.iur  prtmogtn  q. <  sm.  vodecx  eo  quod  pri- 
hocprocxeraplo.lcgitimxiurcnatorx  dcbux,  mogcnitus  prxcipuum capit,  occlcgitima  fra- 
ftarurominutx.Haudfcioauiatiscautcfiqui-  tribus dcbcrur, Tirnq.d  tr*3  q.s.Pifidq.  \%.n. 
dcmbonorumfeudaliumdiucrfa  ratio.  &inijs  j+ Etcumigicurin  feudo  empto  fceminx  non 
itaiuscooftirutum.vtomnioofiiixafucccfsio-  fuccedaot,  uquitut  cootta  Treutl.  occ  lcgiti- 
nefintexclufx  :  vt  pfoiodecoouarfgul.min  mamjisdeberi  Ncq4 obftat.quod fcudumem- 
tbcfiaTr.propofiiam.nihilcxfcudisfiueipfis,  prumfitimproprium,  perlat.notata  kVult.Ub. 
fiuceornmxftimatiooe,  nec  lcgitima  quidem  iftud c.i  n.44.  quoniamiodeex  eo  lcgitimam 
famioisdebeatur.etiamfifeudum  hxreditariu  dcberi  nooinfcrtnr  ,  quoniamfcudum  m  vno 
•ut  cmptum  proponator :  qux  fcntentia  hac  ra-  aIteratom,oon  altcraror  m  alio  .  fcd  t egulatur 
tionefirmatur.  Quodnon  cikconfcrcndume?  fecundumiuifeudorum  Fult  d.c.t.nu.  vj.Cltr. 
eoqooquenilalijsdcbctur.  icdid  prxcipuum  i.feudum.u.  lO.-.a.  &  10  tcrmiois  fcudumcm- 
retioctur.Atquifcudum  hxreditarium  velem-  ptum.cxccptoco.quodgratuitumnoo  iit.in  a- 
ptum.nonvenitincollatiooerrt.E&c  Adfumtio  lijsomnibuspropriumcenfeti,  tradic  Tub.pmt 
probatun.quiaio  hisfeodisfamioxvel plani  t.etmfto.n  5 -Z*j  dfeud.p.n.eoncUij.z.  earaquei 
non.vclextantibusvnquemafculisnonfucce-  communcm  tcftatur  fcnteotiam  Ro,'t»tb*t  x 
4uot:quoddcfeBdoemptoprobat  poll  pluri-  eoneluf.oi.uum.i.  &  quddijfckmmodisadmic- 

Kk  |  tatur 
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tix  DISPUTATIO  XIII. 

tzuxTc  io.cttcluf  jj.nu  gi.  Hancautcmquxlt.  nishonorificoiaelantur,  ic  io  tmdfs  vcrbls  fub- 
repetit.Tt.th.  vlt.infin»  fiftuot.cumille,  quiiutis  vniuerfi  fucccflor  no 

THfiSISXII.  eft,  bxrcsreueraeflenon  poflu.  Enimvcrdcx 

Lit.  K.  vcraratiooeiurisitaconftitutum  oportcbat.vc 

Anltghim*ftloinfHtHtionMtitult,  Com-    filius  inparrealiqya  hxrcditatis  ,  vcl  minima» 

muntflimchocafriirnatata  Docloribusii»*«r*.    vcl  vtiqueio  legmma  ,  quxpro  trteote  vclfc- 
ntuijf.C  h.t.ftr  Sou.ix t  c.\.inpr. pcr  quam dero-    mifle recte  accipictur.hxres mftttueretur.  C6- ' 
gatumeftiutivetcri.quodabipfolultioianoin    fcqucntcr dici poteft,  etiamhodic  lcgitimam 
Inftit.traditnm& icpctttu  cft.Nrw.i*  c  i.  (Ne-   rcipfatitulopatticulati  rccliieUnqui.modo  ne 
quecnimnouumluUiotano,  Proprtjs  fanelio-   exhxrcdctut  hlius.fcd  quamuisnudc  hxrcsnu. 
ntbusidcaiidcradcrogarc.)Scili.ctiure  vcteti   cupetur.  Ptoindc  etiam  probanda  erir  Dd. 
filiusetiam  optin.us  quocunque  titulo  tclic"ta  pott  Bart  fcnteotia.relata  Sc  pioba*aad  Iaf  ind. 
legitimaexhxtcdari  potciat  ;  quam  ioiuriatn  l.*utttttC  dthtrtd»infirt. n  4.  quodinftirurus  in 
Iuftiniannstollcrc  voluit ,  vt  iplc  piofitctui  i.  rc  cerra  mixtam  Sc  mediarn  obtincat  naruram 
Ktu.\i;.e.yinfrinc  Et  tamen  non  rotam  lcgiti-  inter bxiedem  vcrum  Sc  lcgjtanura.  ita  vt St  ei 
majnncccflum  cft  tituloluftituticnisttlmquc.  accrcfi  at.Jc  rcmtllamautotitatc  propria  occu- 
tc.fcdquamcunqucpjrtcm,  tta  vttcfiduum  a-  paicpolIit:vtitacrTcc*tusaliquisnuda:  tllius  in- 
ctioceadfupplcmcnttimpctatur ,  vclquocun-  rtuutionislultiuianec.  efle  pofi.it  Exquibusetia 
quc titulotclicTum  10  Icgitimam  jmputctor  :  hoccthcitur.improbjndjmcijcomninodiftin- 
quioimoctiamin  tcfingulari,  in paucisctiam  &ionemTr  hac lu.A. io quacommittiturfalla- 
thalcrisfiliuminftitutumcflc,  fufticereczifti-  cia  Jiuerfx  quxftionis:quiautfopradiclu,hoc 
mantDd.  quosrcfcrt  Sz  fcquirur  Itf.ind  Auth.  quxtuui, an  ad  vali.Juatcm  teftamcnti  fitfficiac 
Htutff  Cht.n.  u  quin  occ  dcfunt,  qui  oudum  ri-  hlio  quomodocunquc  ezhxrcdato  icgittmam 
tuluminftitutioniscitra  vllam  rcm  tufficercpu.  pairiculari  rituloreliquifl» .  quodomnind  nc- 
taot,  fi modo  filius  aliundc ,  fingulari  cttam  ti-  gandum cfharquio  alicta  parsdiftia&ionis  Tr. 
tulolcgitimamconfcquatur.  Quibusfaoc  opi-  quod  caufaioferra  Sc  ptobatanccelTc  noofit  le- 
nionibuscaulampra.buitIuftinW..iV<j«  nr.  *.  gitimamttruloinftitutonis rcJicTjm  efTe  .  eft 
j.inprine.v  bi  ait  (ubfiftcic  tettamcntum,  modo  dc  indubitabili,&  hoccafunecquidcmnumutn 
filiushxres  fit  nominatus.  Si  ccttis  rtbus  con-  relinquercncccficfir.  Lit.B. 
ieotusert'ciuHus:lolamcDimcfi'e  iotcnttonem       Dtbtturftnt  vBogrMMMmini.]  Erpeditumhoc 
eius.ezhxtcdationisiouitiam  aufcrrc:  vrirafo-  eiTcaitTr.fcil.^»'  U}0  ja  ty  \6  C.h.t.  Scdobtta- 
la&nuda  Sc  nomioalis  iuftitutio  fufficere  vi-  re  vidctur.quod  ipfe  lit  C.&th  1*.  lcpttimam 
deatar.  Et  vizcft,  vtverbailla  lufttniani  alium  efleaitquoramhxreditatis  EquidemTr  in  ca> 
intelle&um  admutant,  Iicct  a  iat lonc  luris  hoc  egefi  deopcicfidcicommifsi  laqouur,  attamen 
fitalienum.eV  filiusita nomme  tcntis  loftitutus  nimisgcncralucrin  th.  fioc  omni  grauamine 
re  vcranon  hxres.fed  legatariusfit.ex  ipfiustu-  eflc  dtcit.ie  cum  in  hxteditate  contiocantar  io. 
ftin.  conftitutione  ini.  auotitsii  c  dthtrtd.mfi.  racommoda  Sn  ncoramoda.  Sc  in  h.vrcdem  vt- 
itt»O0%./iqMU9  Injld.fidtie  htwtd.  vbi  ra'isintti-  pore  repr^fentaotem  petfooam  defuncli  omnes 
tutusprolcgatario  babetur,  Bc  nullas  acttencs  aetiooeshxreduarixdcntur ,  quora  hxredtra- 
hxreditariasaut  czercet  aut  czcipir.Necmulru  tisfincoqcrc  dici  nonpotcft.Neqiobftat.quod 
interetTcvidetur,anquisnomineten*Icgatore.  Icgitima  debeti  dicitur  dcduclo  xrc  aheno: 
lictoinftitutus.anin  tcccitainftiturus,aninfti-  quiahocnon  ad  aclaalem  8c  realem  deductio- 
tUtasiebuvccttiscootcntusctTe iuflusfit ,  uui*  oem pcrtinct.ledidfitbductionemrationum  St 
tmnetht  rtutr*ltg*t*rf         uod pu^is apparct   computationem, quahtum fitinlcgitima, qno- 
excollatione</./ij  C.athtred  injlit.&$.{td&fi  modo  ctiam  FalcidiaeV  Trebclliaoica  dcducto 
t.lnfl.qu  b.nn d ttji*m  tr,firm  nequc  aliadecaula  xre  alienodeberi  dicuntut .quasramc?  viz  quif- 
inftitutiooi  hxtedismcntio  teicertx  derrahi-  qaam  fioeonerccflc dicir,  liccr  Sc  iilx  fidcico- 
ror/,i.§-4  /  9.*r.(i duo  1  j  i  io.dtb*rtd tnflit  qutm   miflbgrauari  ooa  potiiot    Cxtcrum  reztusci- 
quod  rci  cci ta: meotiocum  qualitate  hxrcdi-   tatiex  tit.  Cod.  hic  adcafum  filij  czhxtcdati 
tatiaouIlomodocoDfiftctc  potcft,  deqMtmfr.   pertincnt.quomodoeosacceptosfuillc  ab  om- 
tkjf.n.  Qijxomniacuiufiliocx  mentc  luft.luf-   nibusantiquis  vlquead  ««rr.tcftatur  l*f  mi  4. 
.vanatllaiunt,  quxdctituloinftitutio-   CMinf.fubfittn  tr  Qunmam  coimilioadhoc 
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DE  INOFFICIOSO  TRSTAMENTO.  ic, 

iure  itaobtioebat,  rt  filius  «xhxfedatos  modo  fis  fcil.fi  fiiius  lopaite  hxrediratisvel  minin.a. 
li  gitimam  quocunque  ticulo  habttct .  qucrela  vclut  Toica  vcl  fcxtantc  luftitutusfic.hac  actio- 
a^err  nonpollct»  idco  luUin.iegiumam  il.'aro,  ne  rccic  adlupplcmcncum  agecpecendofc  dt- 
quam  alias  portioaim  natura  dcbicam  voctc  claran  hxrcdcm  pto  tnctr.Vcrumfu reucta  no 
lolct.fiiioita cibxrcdato:(ine vllooocre  3c  ai-  hxres>fcdoomioctcnusinftitutus,rcipfalega- 
lationc  voluit  tcptxfcutan. Ex quo  iu tclligit  ur,  tarius  fir.  boc catu recli'  fortaffis dcfeditur  fen- 
crrarectiam  vulgo  Dd.qui  caulalem  conduio-  tencia  Ddquicoodttioocmexl.cribuuor.vela- 
ncmiofticutiooi  filij  adicctam,  perillos  tcxtus  liorum.quosfcqunur  Ant  Fab  .dtt  i  +  .trr.  s.qui 
putaut  ctTc  dctrahcodam,  dc quoagitur infra/,  a&iouemcx  ccftamentoinfticoenda  ciTcpatat: 
%.diff.u.th.f.lit.D.  quodproculdubio  teftatut  lcgitimam  fapplcti 

Nanfroctdtt  decirin*  CifoU*  }  Ratideft, qaod  malucru,quamplane  ludicialuarcfciodt.  Ncqi 
itatcucra  dirfcrrctur  pixltatio  kgitimx .  qux  adco  hicobftabit.quod  proccrcotradit  Infinl  j» 
ooo  oudam  propncraum,  lcd  plcnam  &  iplum  Chtn  7.  aclioacmcxteftamcoto  uodariintcr 
ius vtendi  dcfidcrac.  Acccdacquod  luftio.ex-  ipfoscohxrcdes :  quooiamhoccafu  nltusrcue- 
prcfsecooftituit  Nou.ii.caf.j  lohisipfisteimi-  rahxrcsnoiicft,licetaliasctiamdicipoiTit,filiii 
nis,vtfilius  lcgitimam  plcnoiurc  habeat.  Cx-  corcfpcctu.quofupplenentumlegitimxpccic, 
teiumhxcratioioktitucndi  filio  aliasbona  ha-  loftatlegatanj  cfle.  Vixeuimputodicipoflc.fi- 
bcottvtilisetlcpoGit,  fi  vfufrucxuanum  paulo  liumiftocafuquoadhuaccrTcctumprehxrede 
poftmbrcem  obirc contiogac.         Lit.C.       Uabcti  polic.cum  vcpauI6anccdictum,hxrcsiB 

Sen  bonorum  fid  h*rtdtt»$u  quot».  ]  Eflcclus  rc  ccrcaioftitucusmixcxoaturx  fic  :ecenimre- 
eltmagoimomeoci,.quiaquihabcttatumquo-  pugnat  huiusacliois,  quahxrediraspuitur.oa- 
cam  bonorum,inftar  legatatij,  qui  quotam  hx-  tura,ncq;  potTic  peccrc  fc  dcclarari  hxtcd? ,  qui 
reditatis,hxrescft.Bc  vcidadfernoiftaTr  cau-  nullis  actiootbus  hxreditatijs  vtatut  aut  ioue- 
tiooe.  explicatione &  diftiodtooe  cgi 1  Expe-  oiatur.Et  haoc  feocencia quodactto  cx  tcftam£. 
dita  videtur racio,  vt  intet  filium  exhxrcdatum   tcxdetur  vcl  condiclio  ex  L.  magis  probat  Sai.tn 
fcioftitucumdiltinguatur.quiaficiinctJuir.quo  t.fiquu  \  +.in fin.fr  Ifcimm  }6-tnfin.C.k.t.vh\  ecii 
siiooseapars,  quam  tanquambxrcsinftuutio-  rcicir  quorundamdittio&ionerr^an  teftacor  lc- 
aisriculo  habco,  fi  pats  bxredicatis  :  ficut  ex  gicimam  fupplcri  vetucrit,oecoc,vt  illic  condi. 
aduerfo,quarta  ,  quxohmexhxtedato  titulo  ctione  cx L.hicex  tefbmfcoagacur. Simpli«  ius 
particulati  prxftabatur,  fioc  dubiofuit  quaita  fortafsis  diccmus,  officio  iudicis  vel  aibitu  fa- 
bonorum.  Eoque  fcil.rcfpexific  videnturDd   roihxcreifcuodx,  quodlegitiroxdceft  fupple- 
durocommuoiuslcgitimam  partem  hxrcdua-  dumcflc,  vt  quoadfaltem  filiusinftat  bxrcdis 
tis ftacuit ; qaod  viaeliccc  ex  c6muaifsima feo-  habcacur.vt abarbitrio,qui intercohxrcdcsac- 
tcociamlcgitimahodie  titulo  inftitutionis  fic  «pi  Iblcc.lcgitimaipfi  fupplcatur.     Lit  C. 
rcltnquenda  ,  (quamuis  Salicetus  fimpliciter      Nmquinqutnnio.]  vbmucinl.fiqukj^n.i.C. 
dicatclfequocambooorumifl  l.ft*mm infin.  h.t.  vbircfurac  Br.  &  rcddicracioocmdtffcrco- 
h.t.cx  locpcaratioc.  quiddebtaturdcductoxre  cix  quod quccelaexhxrcdacoad  rcfcindedura, 
allcno  )Hxcquidcm racioiuns dtctat :  vcrum  actio ad fupplctneutum hodic inftituco,  &  vti- 
iaxtapauloaocedifputatacx  Nou  uf.c.)  fta-  quc  ad  coofetuaudam  rcftamentum  cendcns, 
toendomomnioo  videtur,  quod  cciam  in  calit  octur  Planehoc  lure  nouorcctc  dicicut ,  poft- 
filij  ioftitutilegiciroa  fic  quota  bonorum :  (i  vi-  quam  fihusomnino  ioftitueoduseft  :  cxtcrum 
dclicet  fihusoomioc ccousiolticutus  ccrtis  re-  cx rationciurisaotctioris 06 de  oihilo  vidctur 
buscootcafusctTeiuflusfit.quooiam  bicfilius,  cotumtacio,  quiactioncm  ad  fupplcmcntum 
fiucillxrcslcgitimam  conhciant  fiuc  oon,  rc-  quinqucnniofiniriidco  putant,  quodammodo 
ttcrahxredislococflcncquit   1  laue  fioliusio  iucccdac  inlocumquerclx.quodprobacurcx/. 
ipfalcgicima  ,  vcl  in  quota  aliqua  hxicdicacis  3^  infin  C  ib.r.fccunduro  quarn  in  boc  cafu  filij 
inftituatur,cumdcmum  vctushxrcs,  &lcgicrv  exhxrcdati ipfaquoquc  actio  ad  fupplcmcntu, 
■aa  quota  bxicduacis  crit.  £cut  quercla.quinquconiocircurofctiptavide- 

Agttmrndfupfltmtntum  ]  Hoc  itacxiurc  oo-  tor  (quamuis  quoddcquioqucooio  dicitor  in 
ao.fed  iurc  vctcti  qucrclxlocus  ctat,  ctiautfi  fin.  d.  L  pofsic  ooo  locommodc  ad  quccclam 
quisinmioori  pa.ce  fuiifec  ioftitucus  rcfcrri.de  cuiuscranfmilsionc  prtncipalitcribi 

tttit»nthArtd4t*tu.]  Dcpeodct  hocaprxmil-  quxtitut.;  Ciuopofito.dubiaicdditut  fcnteua 
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Sititinp-itjlott.&e  ]  Aitdati  aductfustcfta-  fi fecciit.q u  ri!a impuqnaii.ve! fccundamNo*. 
m;nra!tbcrmum,fiiKlinrinr>otcftate,fiuerx- 

cra  eam.ftbiecUdaplici  limiratione.  Primaeft 
lu  Bn.c.ioabnut  (t  irof  nl!c;vN  cnuti.Quod 

cx  tationeiu-.isvcccis  cxpltou  tum tft  ,  liue 
pijetOMofiacciuiliiurcfuccefluiihuflct  ■  qmd 
alia^emanctpati.qu.busqucteladatur.iiucci- 

BiUabiotcftaiononfocccdant  Altcraeftlit  C. 
modobooi  |ibcto:um  non  lioc  Cafticnna  yel 
quafi  Qux  limitatio  cux.cJerucm  piopo'trio- 
ncm  de  liberisioporeft««  deftroit :  qood  hi  Jc 
nullisa  ij*bonis»u$t'  ftadihabtat/aacoq  n.o- 
uactitamc.uafupetb.sbonis  tondica,  quucJa 
nondacur,  fcquituccotura  teaamc.ua  Ul^ro- 
rum  in  potcftate.  non  cflc  locum  qucrcla:.  Nc- 
qac  diccrcpoflis,  quod  Tr.  rclpcxcnr  ad  bona 
iduciuuta,  mquibusfiliusplcoamhabctpro. 

micraicm,  iuquibus  cx  quorundam  Icntcnua  coacumims,  L  d  limpliciter  iftam  opinioocm 
ftlius  tcltari  potcft  vel  quia  ea  optnioomtuuo  p-opoluam  vidt,o,&  improbatam  Accurfij:  & 
falfacftdcquaagitutinfrap.i.di.p.  to.  vclquia  carn  tamm  fortc  piobabiliorem  :  fiquidcmgc- 
Tr.adduc't/  u/rb./>.r.exquafimplicitcrnc»ao-    ntralccft  qi»od/rt.^  $  ait  luftin.  patronum  coo- 


 ■   i  -  •— |  - s —  '  -  -  ■  «  

..<  .c  4-  n  1  u  dici  poi!cci'liimciu,c\»  0' 
inivlt  C  h  t  Bart  t><  Auth.tx canja,C  neliter.in- 
ter  n.tj  contraqu":uudam  opinioncm.-qui  tao- 
tumlegkims  condidtiotirm  c»cc  drbant,  uuoi 
ctiam  cid  r.4.rcfutat.Vj»/rc  inAuth  fredjtcrtsC. 
d  hf>tjco;>.&Cirr  Plane,  vt  hoc  addamus,  >.  / .vlt. 
C  h  t  non  nbltat  /8  V  esd.  quia  loquttm  dc  pl« 
tteram.n  q  to  um  oomcn  pccutij  ccllct  d  l  vlt. 
CAr.cctiatcrjam  ptiuilcgiam,  &  exaccidcnti 
eft,  quod  rantiins  habcar  bonaCafti  ciia:qux  rc- 
IpoohOt  It  Cyn  &C*flrivd  l.vft.  &  th  J.  Sal  n.i. 

VbiHontjtmetior  ]  Pcrtinet  hot  ad  cxplicacio- 
Dtmd  l  vlr  i.i  vt>j.ji  ei.w>  fntrt>ntuC.h  t  EtTr. 
nipit  ibi  ciic  nu  uon  m  canlam  filiorum  &  pa- 
tcatum,qujmpauonoium,idqut  acutcaCuia. 
proban  au.  Vci  um  nrhil  apud  Cmac  citatolo- 


14>U  141111.(1  1UI  IV  |>IUU4UII|l'ICIIi  .     liljUIULlll^C  — 

ntralccft.quod/rt.^S  ait  lultin. patronum  coo- 
tratcftamcntumhbciti  fupcr  caltrcnfibus  pof- 
fclioncmbonorumaccipercnon  pocuifle  :  cum 
tamen  contra  ttllamcotum  a  vcterano  milite 
fadumfupcrcaltrcnfibus,  Jcauen  n  ilirc  fupcr 
quaft  caftrenfibus  fncritlecus  cjucrciar^r^  /  v.'. 
C  h.t  tjrl.WA.  i  ftod  nain  quodCuiaciusiIlum 
locum  de  militaotc  libcrro  accipic .  non  conuc- 
nicpcneralitacttcxcus-  Erian<*racionis  cft,  ve 

o  ... 


^qiiaitmpli 
dumclt,  contrateftamentaliberorum  inporc- 
ftatclocumcflc  qucrclx  :vc  fortall.s  non  imc 
caufaiB/..*.fc'menr.ofiatfi!:)  emancipati. 

InttrimqH^iquMA  Cajlrenf:*.}  Coniuogcndli 
hoccftcumpia:ccdcntibus,quucont.uct  cor- 
ieaiooem/.'v>.C.fc.r.bteoimNtf«../f.f.4  Jde- 
mancpatosrcftrinp.inoopoteft.  quod  niindi- 

ftinficiusrcftandi  habent.Iuftio.autcm  idi  lo-    nitgcnetaiitatitcxcus.  cr.ancracn 
Quiturdebonis,  inqu:bus  filij  ccitandi  liccn-    parcnrum  &  libcrorum  potior  hac  m 
liamhajenc  ^ed  iv  amp  ins,  haud  fcio.au  quod    patronorumfir  caufa. 
Tr.tradu.d.N  fitadbona  qoaO  Caibenlta  re-  TH  E : 

ftrinEenda:cumicxtuslitgenera!.s,  ft _ueca- 
fttenTibusbonisarqut}  Sc  BUgH  etiam  fillj  tc- 
ftandi  licentiam  habeant-  Et  cum  utniquc  bo- 
nis  hoc  puuilcgium  datum  fit  l.vlt.C.h  t.  f  ait- 
lcrvtt.ufquci»^N.i.rc.4.eiitadcrnPcum.iut 

oui  diftincuant  incaftrenfi  pcculio, au  tcftanic- 
»      r  n   _  .-uJifiAM  inic  militarii  ai 


rc ,  quarm 


IV. 


THESIS 
Lir.  A. 

Jir«^//>fr/ff«*]VidcrihocpoffiteiTc«xnena 
conftitutione  Conftancint  »»/17  C  h  t.  fiqmdc 
tcxtus iuns  vetcris fimplicttcf  fiat; ibuspraue- 
""«.querclam  concedunt,  &  cit.a  diuinarione 


qutdiftinguanc.ncaftrenhpcc^  d.ftumcafumtcftrinn,  non  poffunt  L.t.l  6  in 

cum  faflum  fit  ,n  »2j"33Sj2S2S  £ h*UucJUl<c^c  obftat  /.a4  b  t. 

^ZZ^^^™*  —  pUccommodiffiJc  fiogicur  vnofra- 

rcbustnDurumiuciiv,M                    -aral|.  trcpia.rcruoaltcrcum  extsaiu o  karedc  infti- 

"jmi,,i«^  ».to.«l.to.«lc«,r««.«.«l,5.«,fi,«- 
tris  vidclicct  quafi  caft:  eut: 


trisvidclicctquaficaft-.eutibus  noo  fic  locus  1 
Biftomuimoda*quaIttatcmncc«arevchs.quod 
incaftreofibusconcurrat  &  fauor  rerum.  &  nu- 
lictatmarz.cumtoratxtantusfaMOi  noniic  : 
khancdiitiattioncmf,quiturJ'KV.-.<i;r  \  jtn. 
7  adcononlatubcneaTt  al!cgatus:licct  com- 
muniusDd  indiitma^ctiammilucm',  Kioth 


rit  fciipcus.indiciumprabec/.ji  ^  i.ht. 
Lit-  B. 

Turftm perfonMtmnon necipiinui  j; urmmj\  In  al- 
lcparivfubijcit,  quodimoncc  mfan  ia  fa.^tila- 
boicr  Atoum  vtdn  1  roflit  f>lus  ellc  infacli  infa. 
nna.oiiam  m  maculailla,  cx  qua  111  h ac  marcria 
a deficct  imadmitteodi  frar.cs  adqu  r  lam.at- 


muniusDd  indi<tinc.tc  ctiam  miiucm  ,  iuotn-  a  J  ecicct  imaamnteoai  irai:cs  aa  i  '<"»■*- 
•iosc.yiipuloquuoiurtcftarifoilencgeni ,  dc    ftinntur  curpitudoiuxta/.a7  C  Lt-  Cxt^ru^ 
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Juodipfamremattinet,  vx  putatim././  i7.rc 
:ui)gi  pollc  ad  Docam,quam  ipfeinltitUtUl  «.6- 
traxit :  ievrm  auccm  aliquam  maculam  >  cuius 
mcncio  ind.l z?  r.6  nxtcre  in  fpuuo,  vixdcfcn- 
di  poflc  cxiflim  ivcrim  ,fivc  dc  lurcdivinofive 
Canonuo ,  fivc  cgibus  &  moribusaliarum  <£c- 
tium qu Kratur:  lccundum quoscum tjntu pro- 
beturconiunLtioncslegitimx  ,  ficii  vix  potcft. 
quincx  improbatoconcubitu  natafobolcs.ali- 
qualabc  afpetfa  vidcatur:  Scvelideo,  vthac 
quoqne  rat lonc  t  vagoconcub  tuci  ves abftinc- 
rc  difcant ,  oc  J>cam  q.iod  qui  nccgcntcm ,  ncc 
familiam  nccomnmopatr^m  habct ,  pro  intc- 
gra,&  ur  loquuntttt ,  Icgali  pciiona  habcri  non 
poflc  videatur  dcquocciatn  agituryipr.  difp.  8. 
th  ult  tdd.ThefaHr  defif.ii6. 

Lit.  C. 

jiliisuhrafratris  r*£n«'r*.]Gcncralius  hoc  ver- 
bamaccipiendumcft.vtctiam  agnaros ,  quoiu 
multt  quoque  ultrafratresfunt ,  compu  hc  Jat. 
Obftat  autem/.<5  inpr  h.t.vbi  qood  antea  &  fuo- 
rum  &  lcgitimorura  fit  mcntio  ,  vcrbu  fcqucns 
eognatorum ,  ad  fratrcs  refcrtinon  poteft:  vta- 
deo  fortaflis dc  matrc ,  vel  potius cum  Accurfio 
ibid.de  ncpotc  cr  filio  emancipato  Gt  aecipicn- 
dum;nifi  quisexiftimetfpecialeeflc  tn  pofthu- 
mo ,  qui  cum  oblivione  prxtctitus  ceofcri  pof- 
fir,  fpcm  obtinfdi  per querclam  babcre  poteft , 
quam  alii  non  habcnt.vr  cft  in  ii.h.t. lllud  tcclc 
in  rf/.tf.Accarfiusnotacquodtatioibifubncxa 
<ie  jurcpetcndi  bonorum  poflrsfioncm  ab  in- 
tcft.minimifitgenetalisaut  adxquata. 
Lit.  D. 

Vndtnoninfubtiliter.  ]  Difficiliorem  difquifi- 
rioocmaaber.quodhicpropooitur,  vbi  fracres 
praeteriti  teftamgcnm  qucrelarcfcidcrunt,  fra- 
trumliberoscumiisnonfuccedcrc,  quibus  fc. 
qucrelanondarur  l.x.h  f.Einfderrgcnciis  nto- 
pofitiocft  in  exrgefi ,  fiatres  utrique  conain- 
cto-.  non  fuccedctccum  patentibus, fi  hi fil.um 
fcccnnt  iuceftatum  pcr  qucrdam  Quibus  coo 
fequcnseft  tcrtiumaTr  omiflum ,  fratrcsutc- 
tinos.quiquerclam  non  habcnr/z7  C.h.t.  hoc 
cafu  uoo  fuccefluroscum  confanguiacis  tantu. 
Eamquc  fcotcutiam  Dd  eflccolligitar  tx  lafo- 
ntmdli-.C  ht  erli  r> BaUibid col.i.pojl  Odo- 
frtdtbid  vbi  rcfpoodcnt  ad  StrV  uJr.j,  cxqua 
utcrinusconcutut  cum  coofanguinco,  quod  a- 
liudfitabinccftato.  In  «ontraiium  autcm  ita 
difputari  potcft  ;  qu6d  cum  ratio  fit  aumale- 
gis,&  ceflanteracionelcgisipfalexceflat.quod 
cxDd  ttiditUfinl.j  C.h  /.«.;•  &  ratiocurjmc 


TESTAMEVTO.  ttf 

vetcri,  v.cfratrumliberts&  vtcrinisnon  da.e- 
tur  queicla,hxc  unicafuttit.  <>d  cumpaci  u*s 
&  confanguineisnon  oncuncrcnt ,  hac  rat  o- 
nefublata.poft  N  u*.in  querelacos quoquc  c5- 
curreie  dcfcod-  poflc  vidcatur  :  aut  ccrte  v:clo- 
riam  patruotum  hisquoquc  ptodcilc  dcbcre,»r 
cum  illisabinteftaro  fucccdant.Et  hoc,  t-  quia 
perqucrclamresdcducitur  ad  caufiim  intcfla- 
ti.t.quia  N  /is.omnesfuccefsioncsab  iotefta- 
todccidit :  ncc  tantumeoscafns.qnibus  ab  ini- 
tioquis  intcftatusdcccdir.frd  cttamquibus  po- 
ftca  tcftamcntum  lumpitur  ,  ant  itrirum  fit ,  a- 
dcoquccnam,  vbi  pn  qucti  Lm  tanquam  in 
orficiofum  iclcittditur.j  quia  politojure.vt  ute- 
rini  &  fiatium  libcti  ntcftato  cum  confan. 
guincis  &  paciuisfucccdunc ,  non  minus  iltis, 
quam  his  prxteritione  iimina  ficii  vidctur.  4 
quiadux  tantum fucccflionis  fpecics  funt  ,  ex* 
tcftameuto  &  abinceftato.Ncquefatisfacit  ,a> 
cx  Vigeliorefpoudec  VultciosMrin  p-  fecuscfle 
vbiquisperquerelamfit  inctftatus,  quodhic 
tcftatusdcccflerit  patcrfam  tum  quianihil  m- 
teicflc  potcft,  five  quis  nullo  t-ftamenio  dccc- 
dat,  fivcpoftcaintcfhruscificiaiur .  quia  vti- 
quccumintcftatumeffc  veiuro  cft  ,  **g.  I  i.  tn 
princ  dejtas  &  /egit  l.f,  f.i.h  t.  tum  quia  aliasfc- 
querctur.ctiam  vbi  per  dc  ftirutionem  hxrcdis 
vclagnacioncm,  ccftamctum  initaturveltom- 
pitur.ab intcftato.vr  alias con  fucccdi  Etvcro 
nihil  hic  intcrefle  iurad<  cent.nifi  hoc,  quodu* 
bi  nullumteftamcntum  f.iclcm cft, qui  tcmpo- 
rc  mortis,vbi  autcm  fa«ftum  cft  qui  c  o  tcmpo- 
ic  quoccttumt-ftnfmiDtmcx  cohx^cdem  fu- 
tutum.proximuseft.fuccedit  Sfrtxtmus  lvfl  dt 
leg.agn  fuec  Pacit  f.  quod  tcftamcntuminoffi- 
cioiiim  rcfcinditurprxtvxru fuioris ,  vt  ranto 
magis  pto  intcftato  patcrfam  dcbeat  habcn. 
Farit  deniqae  6.  quod  tusnuilo  tcftamcnto  fa- 
tOo  patrui  non  habuiflcnr,  id  etiam  refciilb  pet 
ipforum  fadum  teftsmcnro  haberc  non  dc- 
bcnt.  Atquin  non  fa-fto  t>.  ftaraento  nullum 
insprxtogarivxpatrui  habuiilcnt  :  cgo,  &c. 
Ratiomaioris  cft.qnod  cumipficontravoiun- 
raccm  defundi  &  teftamentu  dircc^o  venianr» 
abfurdunj fucric  volnntarcm defuncft: ad  cxclu- 
dcBdosfrarrurnlibetosiltispiodclIe  curr  fi  tc- 
ftacot  dc  hoc  cogicaflcc,  potius  ittrcftatui  pro- 
culdubioccdcremaluiflct.  Ncquctact,  quodl 
tegatahodic  dcbcotur,  vtnon  vrdearur  pland 
ab  intcftato  fucccdi :  velquia  hoc  ipfum  ,  vbi 
fratris  tcftamentum  impu«natur  dnbii.m  cft» 
dcquoagituith  ;  lafio  vclquiahoc  fitfciapo- 
lij  tcftate 
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DISPUTATIO  XIII. 

rPftitclcci$,ve!quiactiamabinte(latolegata  ck\nKtU6wpr  hi.&l6.C  detr*n{*&  Diftin- 

/-beri  pofluQt  Nequcobftat,  quodfaftumpa-  fliorclataaS^  md.l.  6.  an  difccflumfit  abm. 

r7Uom,noondcbc«prodcucl.bc,is  fratrum*  ftantiaan  ab.a.onc:  ficut&r  ilU,  quam«/i7- 

Tclqu.acxadvcrlo.mpugnatiovoluntatisdc.  ««/.rcfcrtCa/?-/»»>.r  5  u(t  anpcriePud>aaonS 

fbtidi  illorum  conditio.Ktn  mcliorcm  faccre  au  l.bcrationem  :menti &  fcntentix  ICti i»*/. 

mdcbct    vclquianonprodeftpcr  fc  fcd  cx  irnon  convcnit.  Pnma  folutio  Accurl.  quam 

rrr.dfn.quodicircducituradcaufainintcfta.  hicquoquc  in,.uit  Ttcut.  vtintcr  ipfumtranfi- 

«ouofit  vtvictotiaciusquuus  fucccdcndi  gcntcrn  eiufquc hxrcdem drftinguatur,*  <r.i/if. 

«nahabct  aliisprolir/f.    t-h  t  Nonobftatde-  &  Dd  eommunttermd  1.6  tcoctut.  Proq-iafacit 

«iuiieratio.qua^oftVultc.ummovctutTieut.  duplcx  rat.o.  tum quod uoerclanatura  (ua  ia 

nuobcueficiumnondcbe.uext..idiultramen-  hzrcdestranficonanor,  cft,  vttantodi.fic.Iius 

? ..«l^isiBeiushaudcm.quian.lulpIanefitin  contro.et.ix.op.tr  iclulc.tat.o  &  rcftauiaiio 

r  ■  A  .rnlccis.auiofecundiiniiv.ctcmleriscft,  ilhs  nt  conccdcnda:tum  quc^d  in  fpccie  /  27.  b. 

,tft«M^  t*.tvtmU.C.*d.(*nto.S*U«t.)  videtuttan- 

lui^ant  &  vtpiu!6anteptobatum,poftNov.  tum principium, vt .ra  loq.ur, »cft,mcnti 1,  er 

...  '  iur:s  ant.qu.  tat.occlVat.  aJc6  ut  ct.am  tn  quo  nafcitur  >f1io  prxfcriptn  vcrbis,  quod  ,  vt- 

ouetclafiatrul.beio.concutte.e,  tcntanpof-  dciicct  d.fc, llio a  lltc.  pcificitur dcmummorte 

Jt    Ouamvisk-.snovxnonhntc.niserren-  ttanl.^cnt.s :  vt  ita  in  cafu  pcrlonae  pnncipalis 

irndar&adirjflo  nofiaui.ml.bcrisetiamubi  tranficc-tisadhucfupcrftiris,  resquodammodo 

r.Minr  velrcpud.aiu.bnsctiampatruis.oue-  iuteimin.snudipaailubfiftcrevidearur.qio4 

X     C,tconcPedend.vF.tide6tcatus,h,cU.  fceufeft        C  ht,t. in quaG>ecic.de6 cum fc 

filfemii.  vterTcaumquetelar&fruaumadf.a-  t.anfaa.oncs&tcftamcntafiotfavotabtha.po- 

SJbrospcn.ncrc.vcladlummumcumpa.  tiu$aaiopra:fcr,pt,s  verbis.  quaminftautati. 

«uis  oucrcram  moventibus  ,  concurrcrc  pollc  querclx  eft  pcrmittcn da.V  ,de  ct.am  Hottom,  tn 

llatuamus:  qucdalusquoquenovumnon  fit,  d U.C.de  tranJan.Tachn.ucontrov$rf.iO. 

▼tahquisptoptcf  certium  bencficium  habcat,  L,t.  C.&  D 

^.Pi...  *  c.fuapcfona  oo»  habc  D^bK^^IU., 

rec'               THESIS    V.  musadth.if.  Huicinqucrclalocumefleaffir- 

L  ,  T    ^  mat Tr.pofiB*rtinl.\+.h  t.num  +.Gofl*i.inl.6,%. 

TradidithicTr.  quod  qucrcla  ad  fuos  indt-  ult.&md.l  14  DoCi*  rWWr«.7.&  aliosrelatos 

ct.am  non  prxparatatranfmittatur.  Ad  *.f.qu,busqu,dcm  tta  movctur  Donell.  vt  hae 

SSSS ^  rmmalcadducttcatumiuris  an-  inrc«C.d,flcnfiflcc.,ft,met.  Veiymbu.efca- 

nquUaqu^qucrelamnifiprxparatam.ncciu  tcnt.xcontrad.c.t ,// ,4  C  b»btlrtw.M«- 

hJredemfuum  tranfmilfam  futflc  ptobatur  ex  tea.t.patrecxbxrcdatonon 

f    1  fA \  Z  ir,*u,<6liliA.Ceod\b\  iuftin.  prxmortuo  ,  omnc  auxilium  ncpotcm  dereli- 

fc  c^hur* no ^  ^nXic"»*-  ^uc.quiadeolocusuon 

„ P«fona  pattis  qui ca non prxparatadcc,  flc  nepoc,,  cx  perfona patr, s agere ?£™>"f™ 

cxpciiou  p      j        ai|-V»frtextu«iurisci-  poteft.Sed &  rat.o lunsantiqui haccelt ixt  6.at 

Xatafiuttcfcicndi.cumloccxioitvc-.tn.c-  p.u.,bus,a.,.n,buSconfi,ma.  G.mt/.  m*. 

SEZ^»  ...  I  »«n  «o.andum  cHc  lit.  m«..t.,.o..».U.no. :oZ°,  F^fihom  «- 
„,ibc,  .n^oosoocCattaotai,.™,.  fin,  fo.  f^SSSS^^r&r^ 

aoemancpa...  tien,  ,,,„OUciniu<iafac<ac(l,non.amcncqoa- 
HrWU. Wt.;»cJ.».]No.abic pugo.  11.«,  ki BUgii fil.oc.uam pa...i.dcoqoc fil,«. 
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cutusetiara  ia  fuccefliooe  ab  intcftato  potius 
juseft.adinjufiamcamviudicaiidain ,  &  tcfta- 
meotum  impugnaudum  pnusrco  uutem  cxclu- 
fo velrepudiancc  ,  cciampatet,  noncxediclo 
fucceflorto.le d quia  ipic pixccruus  cft,ad  quc- 
iclamadmitticui 

THESIS  VI. 
L  i  t.  A 

E/  nuntufntos- 1  Nec  dubitandi  quidem  ratio 
hicciTcpotcft.quodin  hacmatcriacad.  pUnif- 
fimctcftameci  lciipci  &  nuncupaci  rutocft.vt- 
poce  io  quoxquc  cxhxtcdatio&  prxceritto  fitt- 
ripoflic-  Ncqucdubtcoiniuriam  hicSeri  VVc- 
femb.apudqucm nihilcale.  tk  Schncidcvv. qui 
dum  ctt-  loco  fcripci  hxredisfactt  mcntionem, 
non  magiscredcnduscftnuncupatumcxcludc- 
rc  voluiflcquam  iCtus  tnl  1 9  i.vlt  b.  t. 
v  bt  ltidem  dcfcripto  hxrcdc  loquicur. 

Lit.  B. 

VtlfidttcommiJfarhs.^Qacrchipfi  utpotc  tca- 
dcns  adrcfcindcndum  ceftamencum,tion  vidc- 
tur  rccta  concra  fidctcommiflarium  intcntari 
pofie:fedpotius  petitio  hxrediratis  cx  caufa  in- 
officiofi,  vt  cxpltcatumcftfupra Ncque 
obftatquod  Dd.movcntiW./.i. C.A./i/  pctitto- 
nerahxieditatisnodaticonttatitulopoffidea- 
tcm:  vel  quiahxcregulainrelligiturde  citulo 
particulan,  fidcicomiiTariusautc  loco  hrredis 
eft:  velpociusi  quodipfairiofnciofi  cautaadie- 
cta  facit.vt  finc  tttulo  poffidcrc  intcMigatut.-id* 
que  eftquoddicitui /»</./  i.pcrindc  tcncri  fidci- 
comraitiarium.acque  fi  prohxrcde  vclpropof- 
fcfibre  poffiderct:de cuiuscxplicacioue  vide c- 
tiam  Ant,G*vem*.v*rt*r  ItH.b.tyAnt  Fab.  17. 
eontttl.ct. 

Lit.  C. 

g«i htredttloeu  tbtintnt. ]Exemplu  tradit  in  fif- 
cotx l.jibartdii  to.C  b  /.in  cuiusfecunda  pairc  tl- 
ludfcrupulu  movet,  quoddc  bonis  vacanttbus 
proponicur:quiaconftatqucrclxoifi  ccilamcn- 
to  facto,5c  ita  alio  bxrcde  fcnpto,  locu  r.u  cfie. 
Ec  igtrurauthxresfcriptusadnt,c5c  boua  vjcan- 
tia  nou  funr:aut  repudiavit :  Sc  ita  dcftituco  te- 
ftamcntoabinteftatofiliushxrcsciit:quianon 
adtta  hatreditate  oulliusmomcti  cftcxhx.cda- 
tio/  %).mpr.  dtbonpofftff  tont  tab  in  quo  vide- 
tuttebi  Saiie.ind  l  i>C  b.ttt.  Vidtthoc  AccurL 
ideoquefccundamparrem^  /  10  nondcqucrc- 
la.fcddc  petitiooe  hrrcditacisinccrptctatur. 
Lit  B. 

Hoe eolort eti*mbod:e. ]E(\mdem  hiccolor  de- 
mcatixiaQudafcrupulofiratciurispouus  cflc 


TBSTAMENTO.  irj 

vidctur.propterfavorem teftamentorum.  Cr' 
teinini  hodic  duplcx  latioTr.advcifari  vidc  riur 
/  quod  u:  ipfeiiq.ch.  ciadit,  lcgara  prxftaud.1 
fun;,qux  afunofc  rtliclanon  dcbeniur  /•  3*  de 
Itgat  \-  utproindchodicnonplcnusdcmentix 
coloi  prxtendi  poflc  vidcatur.2  quod  hodiecx 
vcriorifcntentia  ,  vciquc  commuoiter  reccpca, 
dcquaaclum  cftth.i.  noniocuseftquetclx  in 
linea  tccca.nifi  ubi  caufaiufta.fcd  eatamen  du- 
btaexprefiacft  :  qui  aucem  cx  iuftacaufafiiium 
exhxtcdat.nt"  poteft  vidcti  dcmcns .  qux  tatio 
cft  Bart.inl.r  tn  finryl i^  .infin  h  ttt  idque  com- 
munitcrtcncnaDd.vc  camcn  hodic diccndum 
fircaufamcfl"efalfam,fccibitC^^«y  i»/.j  b  t.n. 
t.Ex  qutbusapparct,  ex  corumdcmumfciuen- 
tia ,  quihudicquccxhxrcdationcqualitcicuii- 
quciaclaquctclaopuscflccontendunt ,  co!o,c 
hunc  dcmcncixadmicci  poflc.  Tlanc  cum  ilie 
coloi  fundccur  in  co.quod  omiflx  fint  pci fonx, 
quibuspictjsaliquidrclmquifuadet.  minusin 
liaeatranfvcrfaliacccfiariusvideri  pofiit-  Pla- 
nc  racioneiDtentioois  ,  quod  vtiquc  filius  un- 
metircj  Sc  contra  orficium  pictatis  cxhxreda- 
tuin  fc  contendit,  cum  nondum  dc  iuftitia  cau- 
fxconftct.hodicqucfubcolotc  furoris  quere» 
lam  ioftitui  dicemus. 

Lit.  F. 

Aithodic  hxrcdcmprobare,  1.  quia  ncmo 
prxfumatur  malus-  Irr .6  prxfumetur  qucm  pa- 
tcr ,  cuiusfummus  io  libciosamor ,  Dotacic ,  x» 
quia  Gnccertx  caofx.Atquin  tantofacilius  cau- 
fasillasinfcnon  cadere  oftcndcrc  poflir  filiusc 
Simplicius  dicemus,  hoca  lufliniaootubutum 
favori  liberorum.-cum  alias ctiam  ciuspotius  fir 
probarc,qui  affirmat.quam  qm  ncgat. 
THESIS  VII. 
Lit.  A. 

Illudquidcrectcfchabctdeloco.io  quoque- 
relaiDtcBtaridebct.fedincccinnaexccptio  lir. 
B  oifi  filiusper  modu  contradictionisafat:  nc- 
quecnimcftdercgula,  accdtcicuticclcagctc, 
qui  coventusexcipitdi  inofAciofo.-&  quod  di- 
citui,icu  cxcipicndo adtorc5 cflc,  cotantu  pcr- 
tioet,quodieusooo  minuscxccptioncm  iuam, 
quamaclor  iatcotioocm  ptobaic  tcnetur  :  tc 
tanto  incomrr.odius hoc  dicirur  .  quod  hic  tra- 
clatutdc  foiticndo  foto,  cuius  iotuitu  nen  • 
vnquam  dixit,rcum  aclotispartibusfungi. 
Lit.  C. 

Tra ct atu r  b i c  d c  io tc rprc  1  at  i 00 e  attth  tx  tmt- 
Ja,C.dthbtr  prtter  quam  ita  acctpitTrcut.cura 
aliiSTUlgd,  quodrcltiilopcr  qucrdam  tcfta- 

mcfito 
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mentolegatadcbeantur  Ethocquidem  liqui- 
dumcftcxeorumfcnrentia,  qui  in  cafu  Nw, 
iij  c.j.quctcla opuseflc  putant :  Verumdubiu 
habctfccundum  eam opinionf ,  quxcitraque- 
icla  ipfoiutetcftamcntum  ftatuit  efTcnulIum. 
Ncquc  dccftdtvcrfiratisratto,  quod  in  iudicio 
querclx.dubiuslitiscventusfubeundustft ;  at 
infpccierf.  Sov-  nj.ipu  lcx  citra  ulltiai  pct  icu- 
lum  hxteditatem  adtudtcat :  &  nihil  eft  vulga  - 
iius  aut  reccprius ,  quam  quod  couftitutiones 
cortedotixad  cafusdivcriosneque cx  paiicatc 
rjtionisfiot  txtcodcdx,  Pottuugiiurboc  for- 
tafle  paradoxon  dcfeudi ,  icfciilo  pcr  qucrelam 
tcftjmentoncquchodic  lcgata  dcbcn:  idque 
fortalle  vcdtius.quam  ut  cum  A.  TAr.  dtced.19 
$rr.  j.dupliccmqucsciam  conftjtuam.s  .  alteia 
vctcrcm,alteramuov.im:itaquidcmut  (1  vcttri 
quisuti,  Sc  onusptobandi  lc  u->n  fuillc  ingra- 
tum>  infclufcipctcvclu.hodiequc  tcfiamen- 
tum  totumuna  cum  lcgatts  Sc  fidcicommisfis 
Cxpugnarc  poflit. 

SontnpTtteritieneperpttrem  ]  Diximus  de 
hocadthi.lit.B. 

Anin  prtteritiont prfhumt  ^Nonobfcure^affir- 
matTt.eamquc  communcmDd.fcntcntiamcf 
(ctafon  (fibitameucoiutarius/.8  C.deimfub. 
fubf.it  ».8  ifcnbitiK d.tuth  »1  Conttaria  tamc 
opmioTetior  vidctur :  vclquiaeiufmoditcfta- 
mentumvitio  intcrnoDborar ,  velquia  vcnus 
eft,d  auth  ix  caufi  ad  prxtcritiort <  rr.  patctnam 
nonpettincte.quamopinioncmaG!ofla&mul- 
tisantiquoiumptobatamfuiflc  tcftiseft  laf.m 
dnuth.n.l. 

Anin  prtttruiont  frattis.  ]  Difficultas  huius 
quxfticntsnon  vidctut  magnaex  opinionc  co- 
rum.quicu  Tr.th.i  inpn.cx  caufa  NVtMij.que- 
rclaopuscflcexiftimant.  ita  enim  ftatucmus, 
quodauth.illaadtcftamcntaipfojurc  valida,& 
pcrquerclam  tefciflapertmeat.cumctiatcfta- 
mentum  in  quofvatet  ptxtcritus  eft  minus  fit 
odiofum  Cxtctum  fi  in  cifu  d.Srv  u »  tcftamc- 
tum  ipfo  iuic  nullum  ftatuas.&confcrvationcm 
legatorum  ,  luxta  paulo  ante  notata ,  ad  illu  ca- 
fumreftringar,dcfcndipoflit  ,  expugnatopcr 
queiclam  ftattis  teftamcntolcgatanon  debcri: 
quamfinrentiamtanquamccrtam  &  commu- 
ncrarcfcrt  Sc  fcquitur  Ufonind,attthtx  c*uf*,n, 
itf.tamq;  dciurc  vcrioum.fed  alrcram  xquio- 
xem  dicitS*/»f.i»/.  t?.C  b  t  &  vnumdiffentitc 
Bald.idcni  U/  jcrihitind-  l.  27. co!.  t  t^/  nco 
quodcouftitutio  coirc&oua  fit  exrcndcnda.v- 
bialusfcqucrciurabluidum :  quodabfuidum 


I O  XIII. 

fcil.innuitTr.inexrfemoth.nefratresmcliorea 
fint  conditionis  Et  hoctamendupticitetrcmo- 
vcti poflit.tumquiadivctfa tatio  eft,  vbi  refta- 
mentumpotcftate  juris,  &  vbi per querelx iu- 
dicium  cvertitur.ram  quia  atias^  Sov.Uf.  c6- 
ditionem  libctorum  in  multis  fccic  piuguiorf, 

Sjuxadfrarrcs  non  nifi  turpi  pcrfona  mftituta 
uccurrarur  Ratioautem Tr.  a generalitate  au- 
then  ex  caufa  dcfumpra,  Rulliusmomcati  cttj 
quon^am  Sov.  iif  c.t  fatis petfpicuc dc pa- 
rcnttbus  Sc  liberisloqnirur. 

THESIS  VIII. 
Ltr   A  &B. 
Immtrita  iRatione intcntionis.quiacai  tae- 
ttam  etTc  iulh.cV:  qui  qucrclaagit ,  iuccumbere 
potcft. 

CumWctrtstumptrtntts  ]  Non  refTc  omitrir 
frar: cs :  &  fottasfis  v  bi  quxritur ,  an  graviorcs 
caufx  admittcodx,non  r  ecte  psrcnrcscxxqua- 
turlibcris.quooiam  vcrbataxativa.qnxfuntin 
Sov.ui  fi.non  extantc*/>.4.  Sc  libcti  quibusi 
natura  &  magis  debctur  hxrediras  patcntum, 
ditriciliusabcarcmovcripoflc  dcbcnt  .quam- 
visrcplicari  poflis  ,  qu6  gravius  pcccanr  liberi 
orTcndcndopirentcs  ,cofaciliusparesa'it  ma- 
iorescaufaseffeadmittcndas l  &cumidem  ius 
apparcat  urtobique  ftatuere  voIutiTc  Iuftinia- 
num,  claufulxt.  j./u/c.^.cruntforrasfis  repc- 
tendx 

Lit.  C. 

Opinioquamhic  imptobatTt.  Sc  quac  ma- 
iorcs  vclxqualcscaufas  admittif  ,  comrr.unis 
eft.tefte  Ufinnutb  nonlictt .Cdtlib prnt.numt. 
(vbitamen  rcfcrt  Atcxand  c6tratium  ftataen- 
tcm)  Sc,  vtcgoquidcmexiftimoomninoteci- 
p;enda.-Iicctotc  mcnti ,  vtiquc  non  vcrbis  Ju- 
ftin  convcniat  ind  Sovis  c  j.qui  cumduplex 
vitiuantiquxlurifprudentixcorrigrtc  fc  vel'e 
ptofiteatut ;quodolim  Sc  admittebantut  iniu- 
ftx.&omittcbanturiuftxcxhxrcdationiseau- 
fx.tlquidcmati^admittuntur.poftcriusviriura 
fublatumnoncft.frivolum  enim  cft ,  quod  dc 
certis  quibufdam  LL-  quidam  comminifcu»- 
tur.curaprxfcrtim  caufxcxhxtedaMonisoIitn 
eflcnt  inarbittio  &  cognitionc  ccntum  vitorii 

Rofitx.  Vctiim  quxcunquc  etiam  fuit  mens  Iu- 
miani,  vtmaiorcs  &  fimilcscaufas  admitta- 
mus  fummaratiofuadf  t  ncquc  odiofum  ,  fcd 
iuftum  Sc  favorabilc  habcndum  eft .  ingrarum 
filium  abhxrcditate  parcrna  excludiid  veroo- 
diofilfimum  efler,  patrem  cogi ,  vt  impio  &  in- 
dicnofilio  botu  fua  tdinquat  Scio  cquidcrn 

cfle, 
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DE  INOFFICIOSO  TESTAMENTO.  z$r 
erfe.&exhorum  numcio  ciratum  Connan.qui  omio cooivi  GUJf.in  eit.L  S. de bon.  fcjf  csnt.ttbb. 
difttnguaotinterdeliaa  ,  ao  iccta  in  alios  an  &Ufpefi  Ddjua*th.non!tcet,C.d*lil>er pru  Nc- 
Rempubi  commitrantur.velut.vencficium.ie-  queobftat  «fc/r./.8.§.<J.quiaoocct illaadfcriptio. 
bcllto.pfoditiopatiix.quxptoexemplisgra-  vtexcludaturabonorumpofl.  contratabb.  de 
viorumcaufa.umrcfert  Ujonind.Mtth.nonitttt.  quaibi  agitur,  &  vt  tcftamcntum  valcatquod 
Cdelib  prtter.  an  vci  6  immediate  ipfum  paren-  aliaseflct  nullum ,  non  autqm  ut  cxcludaturi 
tcm  rdpicianr,  cuius gcneris pcccata  Iuftin. rc-  quercla. 
ccnfere  propofitum  fuifle  exiftimat  Connan.  Lit.  C. 

non  vctd  ca,quorum  convicti  non  hxreditate,      Diftinguendx  hicfunt  qua ftiones.an  v.c.fu- 
fcd  vitapnvaiitur.qujmctiamolimfenrentiam  rorauc  pccnitentiaexhxredationcm  factaprx- 
fuille MArttm  Lnudenfd.ltc.refert.  Infen.  Vcrum  vertcrit.anfcquutafit.Equidcmquodcxhxre- 
admifiahavOpiuioQc.nihilominuiiftoserrare    datiofactafurore  fupervcoiente  non  tollatur, 
exiftimo,quodomncsomnin6caufas,qux  pa-   magisaffirmaclafon.  cui  codrcfte ,  contrarius 
cremconcerocrc  polfunt,ii»</i«.NflT/.tif.  enu-   cftBarr.vccrqs  ade6  malcaTr  lic  D  allegatus. 
meratascfle  ,  nccplurcs datipofleopinantur:      Nonperm*d*mreconciliAti»nem.]Riv\ooctn  id* 
quippccumfactafingularia.quodammodofint   dic,  quodfi  exhxtcdatiocxrioctaefler,  filitrs 
mfioita:  vipromdctemerariusvidearurfuifle   mancrcc  prxtcritus,  &  ceftamentum  nullum. 
Ttibonianus,  tiquidemomnes  ingratitudinis    Eccamcninhocnihtlvideoabfurdi,  tc  favara- 
caufjs.quandocunqucemerfurasjenumerarefe   bilitettcftamencumnullum  diccre  prxftar.qaa 
poflc.hbiperfuafir.cVprudentiusfeudifta.fcrn-   filium.cumquopatctiecociliaruseft,  cumno- 
pernaturamait  dcpropcrarc  novas  edere  cau^  ta  abhxrcditatccxcludete.  fit  cum  plerifque 
fas.Illiautcmplanenoaudieiidi.quifubfccun-   cafibuscadcm fic vis  tacici  quxexptcfli,  pater 
damcaufamcafusfingularesrcferrcvolunt :  &  reconciliatusiniuriamrcmififlevidctur.Scdflc 
illatecundaomninodeiniutia  vcrbali  accipic-  iudictumhicTr.defidero.qutnonammadver- 
daeft  :quodaliascaafageneralisprxmittcnda,    tit.idemhoc,  quod  proabfurdo  haber.cvenru- 
8c  caufam  primam  de  iniuria reali ,  qux  vnque    ru  in  cafurcmiflionis  cxprcflx .  qua  tamen  cau- 
graviseft,  & certiamexprimerenihil  nccclle  fasexhxrcdationistolliipfcaftimat-Sednimi* 
fuiHct.Ncqucdubiumeflepotcftjquinluftin.    rumhoc  abfutdum  quoquc  facilimc1  rcmove- 
caufas fpccialcs tradcte propofitu  ruerit :  cxte-    tur.fi  dixcrimus , fivercmifllooe  exprefla ,  fi ve 
toquin  inepte*  aliascaufasadmitti  prohibuifler.*   racita.vidclicet  rcconciliarione,cxhxredatio- 
qumgeneraliratciftaadmiflatora  ifta  difputa-    niscaufamnonitatolli,vthabeacurptoo^n  ta- 
tio  ,  an  fimilesvel  graviores  exhxrcdationis  cta,&rcftamencumannulletut,fedutinhibci- 
eaufxfintadmittcndx,  iciuna  planefic  inanis   tuf  erfcctus.ac  filioquerelaagenri.fi  ingratitu- 
futuracft.  doo'>ijciaruropereplicarionis,quodingratitu- 
THESIS  IX.  *  dorcmiilafit.fuccutratur. 

L  i  t-  A.  L»t\  D. 

^i*/fi«i  W«if.lVerahxcfcntentiaeft>non  Kecjue  pUctt  conciltAtio)EiAtm  diftinaioeft 
cxclulipropteieafiliuaquetcla  inofficiofi.-  &  apudOvarr  tncnp  Rminuciu$deTefl*m.n. *7.fcd 
ratiooesAccurfcir.loc  militantincafu.quofi-  tamcn  in  cafu/^./ir  I  de  paenitentiA.qu*  Vtt.  pro 
huspoftmorrc  partis  confcnfum  accommoda-  dtf  Covmuvusciratur.fcd non fatisbonafide; 
vit  .•  Vivo  autc"  patre  voluncas  illacrTeetu  caret,  fiquidcm  CovAtr  tbt  »N.X7.diferte  fcribit,  quod 
cum  eo tempcre nullum ad  hxreditatem  pattis  pcenitentiatau tum  opcrctui  rcmiflioncm deli* 
iushabeatiqaadccaafaconftat ,  hxredefcrip-  diin  foroanunx  ,  r.onaurcmtollat  extttioris 
tum  vivo»cftacorcfruftradeFalcidiapacifci:cu  iudic-i  pccna-r.  Difttnclio  aurcm  illarccteex- 
enamhuiufmodi  voluntas  admifla  implicaiet  plicatadcfcndi  pofle  viderur;v.c  fi  filius  atena- 
icnuntiatioBcmhxrcdiratis,  jute  invalidam:  rius,oblique\  fi  manus Infcraf  patrijdirectc1  of- 
qux  rccTiorfatiovidetur,quamquaTr.  vtitur,  fendit  pacrcm  :  hoccafunihil ,  fedilla  aliquid 
quod  voluntas  illa  advctfctur  difpofitioni  lc-  paniccnciaoperabirur.irautfifilinsrelicloillo 
gis:  qux quidcm  icaoudc  acccpra ,  pnncipigm  vicx  ftatu  aliumclcgerit ,  contta  allcgatam  in- 
pctit,&  aliamporri  rationcm  defidcrac.  giatitudioem,  rephcationc  mutatx  vitx  fe  de- 

L  l  t.  B.  fcndctc  poflit :  quandoquidcmctiam  hxc  nott 

QucJiecxUrediM fcnpjit.  ]  Hocquoqu:  vcru    iahaibui uudx  &  fimplicis  paoitcncix  fubfi- 

K  k  ftit» 

t 
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ftit.fed retn  io integru reponicTactc ,  quo J qui 
arenariusfuit.fi  tcmporeteftamcnti  codttiam- 
phus  n6  «ir.no  rccteexhcjcdabituf  Mrg.Sov  itf. 
t.f.i  Ki  \\>\  ft  MTtnMriusftrma  \t\  ff;quomodo  cre- 
dukt  im,hxreucu,qut  rcveifm  cft  ad  fidcm.ad 
hxredttatepatrisadmittenducfle.  Et  itafc.ac- 
ctpicndaerii  c6manis  Dd.fcoteria.de  quaatte- 
ftatur  Infin  d*Muth.n*nuctt.C.d*ltb.frMt.*mm.  i. 
THESIS.  X. 
L  i  t.  A. 

3-.'  qui*  Reddiciuum  titt  &  qux  illud  fe- 
quuncur.adcaquxinitiolit.A.B  &  C.  ptopo- 
euntut  oonrectcrefcruntur. 

NommMtim  ]  lure  vctcri  intet  gradum  6V  fr- 
xum  difFcreotia hic  erat :  qux  propofita  &  fub- 
kta  a  luftin.tttLdt  txhtr.Ub. 

LtT  D. 

E/  auidtm cMufMoffofttM  ]Coorradicit  ei quod 
cradidit  th.  tnfin.  eriamii  oullacaufaficadiccta, 
tcttamentumcamen.  validumflc  quercla  im- 
pugnandumcfle. 

Lit.  E. 

Admitttndi ntn funt.  JDiximasdehocadtb.t. 
*  diftia&ioncm  ibi  traditara  huc  tcpetimus. 
L  i  t.  F. 

S#ijt/itfj/r*r#r//«r/.]Prrteritusfcil.eft.quioe- 
que  cxhxrcdatus  cft.ocquc  iofticucus,i»/r./.d« 
txhtr.lib  rl  inl.s  §.i.h.t.  Ncquc  fi  pater  v  c.di- 
cac.fimpliciter ,  filtus  violcntasmihi manusin- 
tulit.protinoscxhxrcdatuscenfcfi  debet.cum 
JJc  fubcali  dcmonllrationc  filius  inilitui  poflic  L 
4$.§.i  d*hMr«d  mfiit.  Actncxhxredationcnoo 
quidemfolcmnibas,  fcdtamcn  verbisopuseft 
l.\.C  d*  lit  prtt-  &  exhxredationcs  adjuvandar 
boo  fuot  Li  9 .d*  Itb  ty  fofth  Plane  fi  pacer  di xe- 
m,  filium  erxrcreo.quia  iogracus,  pro  cxhxre- 
datoeum  habendum  oon  dubicem,«r|wif«.d./ 1. 
Ctd.it  hbtr  frtt.  Cxrcrum  illocafu  .  quo  pro 
Btxcecicohabcturfilius  rectc  negat  Trcutler. 
cum.licet  probata  fir  caufa,  excludi :  procul  c- 
Bimillorum  fcoteotix  mmcndus  nuntius  eft, 
quictia<vabintcftaco  lograticitd  oemfilioob- 
jjci  pofle cxifttmaot;  omntuo abfurdc,  cumc- 
tiamczhxredatofiJiocitra  expreflionem  cau- 
fe,.Iuftin.quacitioncBi  lugrati  movciinolit/.jo. 
CJtt. 

Nnm  ntnnttunt.  )  Hxc  tranfpofita  funt,  Sc  ad 
lic  B.pcrtiococ ,  adcoofirroandum ,  quud  caufa 
probata.no  excludarur  filiuspr.rtcritus.quam- 
Vtsquoddecaulainfcrta  diciCuradlit.F  rcfcrc*- 
dum  fit.Icd  infubtilcm  planc  8c  nulJam  cius  co- 
«tnet  piobacioneaa:uquidcin  vbt  filius  ptactcri- 


) 
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cus elt , v  im'  non  peodec k caufa,  vt  ade6  ea pto- 
bata  fiuftra  de  convalefcentia  teftameoti  difpa- 
tetur:fcucum vbicxhxredacioni  filii  caufaad- 
jectanoncft.quiatum  videri  pofTir ,  fi  caufa  ab 
bxredepoftptoberut.pcrtodchabendam.acii 
ab  inicio  teftamcnto  fuiflctinfccta. 

Lit.  G. 

Etfi  MditctacUu/kU  coditilUrij.]De  tribus  prx- 
cipuecitcahocquxri  poceft.de  ccftamentorci- 
ciflbut  inofficiofo.de celtamenconullo,  8c  per 
a»nacionemrupto.'n  priori.quod  prxctpuchu- 
ius  loci malc  omiflum  cft a  Ttcutler  ea tacionc 
iurisanciqui  ccrcum  cft  ,  claufalam  codicilla- 
rcmfiuftraeflcquod  voluntasa  furiofocondi- 
ta fingitur/  >;Ai.cuiQS ncc codicilii  valerc pof- 
func  d.i.tj  t*y>l  dtlegat )  £t  ego  (ccundu  eos, 
qui ,  vt  fupr.noracum,hodic  td  lublatum  pucanr, 
aliudfortcftaruendum.currt  Bnrt.ml  i|  h.t.  In 
a'tcro  tcntcntiam  fuam  obfcurc  proponit  Tr. 
dum  ait,nonczcIudtfilium,ctiamfi  iitadjecta 
claufola  codiciltar  is  Atqutn  tcftamcnto  nullo 
pofito.qmn  filiusab  inrcftatofuccedat.dubita- 
ri non  potcft.Scd liludquxrcndum cft: An  hltus 
ab  intcftato  admiflus  vi  illius  claufulx  fidci- 
commiflo ,  caoquamcodicillisrclicloobftrio» 

Sacur  QuodquidemoegariaTreur.cumaddu- 
\i%i&Mr.a :uil  4  6  .& FMchint»  M-.contrrv.  u.cx 
ratiooe  fubiecta  apparcc.quodclauftilaillama- 
gis  ez  coofuctadinc  Norariot um  appouatur.  Et  . 
h^ccamenrattonooconcludit.quiahicquxri- 
tut  de  jureic  erFcccuilliosclaufulx  ,  quama  cc- 
ftatore  vcl  illius  voiuocace  adicCram  in  dobio 
prxfumimos :  cum  etiam  noo  necciiario  ncque 
fempcr  a  Notaciis  tcftamenta  fctibuntur.  Ego 
cOiitraTrcut  6c  Fach-cum  communifcntio,  cr 
bac  certararione  ,  quod  claufula  cod  cillans 
hocoperatut  vrdcfuBCtusab  intiftatocum  co- 
dicillisdccciTiflcintelligatur :  qt  ocafu  vtique 
filium  gravari  potuiflie  fidcicommifso  ncmo 
ambigit:vtproindc  incptaficq'iorundamobic- 
ciio  ,  *j  .14  filiusnon  habcat  lcgitimaan  titulo 
inftituticnis:dcquopatfcfamil  lnttiiatomoi- 
tuo  fruftiadilputatur.  Piobathaocfcotentiara 
tumococralistcxtus»»}.: 9.v.j  dtttftan  -{atquin 
ciccptioprobari  nonpoteft  )  tum  magis  cx- 
prcflusis/.v//.§.!.C.i(rMd!iri//.quoptobatut,  tc- 
ftan  cDtum  ctiam  ob  defcctum  folcmnita.is 
nullum.puta  firogatio  ornifla,  vcltatumquiB» 
quc auc  fcx tcftcs adhibiti funt ,  vittutc  huius 
claufulxfuftiBeii.-quomodoquidcm  vulgoDd. 
loquuntut,licctpaul6infubtiliusiicdarrcctum 
rciicfpicmBtj&aociatclliguoi,quodpercl;tu- 

fuUm 
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fulam  iliarr.  cenfcatur  hxrei rogatus  abinrefta-  prctTas  Jllud  conftar ,  quod  fubhisnullomodo 
io,  reftituete  hxteditate'  per  fidcicommifTura;  comprchcofum  voluericpolthumurn  ,  gue*  naf- 
vrdifertehoceiplicatC/«r.i*|Y#/»<i».  tj.46.in  cirorumignorabat, «  fifciviflet.  verofimilirer 
prtac.  8c  proiodeoon  erac  ,  quod  tantopetchic  fidcicornmiflbgravarurusnoo  faifiec  *rg.Lcmm 
&  HudisdcoiibusirridcretDo&orcsfupercilio-  *vm.tozMcendtt  e^demor.,1  Accedicqiiodoius 
fus  ille.fc  imquiflimusDd.interprerum,  &ta-  gcnertsconicclurx  prxcipuelocurn  habcoc  m 
men  finefurTragnscenfor.^iif.F«A  dtcmdio  trr.  matcria  fideic6miflbrum.  in  quibus  dominatuc 
r  Etigitur  c6clu<Jo ,  vi  claufnlxobliganfiliuna  dcfuncri  voluntas,c6traquamfeccrit.quipoft- 
fideicommiflo:oifica  fola  coofuetudiDe  oota  bumum,  proculdubio  dikclifTintumtcftatori 
riiadiccla  piobetur.  Tcitia  quxftio  dc  ttfta-  fi  lcicommiflbhicobftruigat .  cuiulmodi  coa- 
mcntopcragnarioaempofthumi  rupro,  magis  icctuuseriam  ioaliiscafibuslocus  tft/.y  C  h  t 
dubiacft,  rcfteC&r  4  <j  46.  VbicumBart  &  LcmmmMtr.xl.ff  ted.  vcadco  vcl  maxime.poft- 
Clar  quicamopmioaem  <8c  vcriorcm  Scxquio-  humurn  ftricloiare  obligarum,  defcadere  dc- 
rem,  &  hodie  utiqi  commuaem  magisesTe  ait,  bcamasexceptione  doli,quaexcludu«r  «mais, 
diftingocndutnputo.anpolthumusfctentcrao  quicositiaprxfumptamctiamtcftarorit  toIud- 
ignorantet  ficprxteritus.vt  fcil  hocpoftcrtori  ratem  pctir/.i{.i»/^>/.if  dt*dim.ltg*t  /4.5.10 
cafufidcicommiflboootcoeatur.  1  Qtjiacodi  dtdoLtxetpt  /jtf.<».  j  dtmtltt.ttfl*m.Lx%.dtme-rt. 
cillisadfiltumfcriprispofthumuspoftea  oatus  ctuf.donMien  *rgl  19  \.\  dt  R  1.  Eoimvcroinc» 
partcmfideicommifii  nonprxftat;  quod  mhil  criac  Aut.Fab  rarioBcmlcgumfupra  citararum 
lumdcpoftJaumistcftarorfperavifict  /  it  qtuy-  dtiur.ctdictlHf-j  MUg*t.x .  ineopofi- 

mum  ^.ilettirtcodictl  idcmqi:c  dcfiltapoft  sr.or-  tam  exiftimans.  quodadcertamperfonacodi- 
cemparriso^raexeadcmrariooercfpondcrurm  cillosfcripfcrit  ceftator.qaippe  quammagis  ita 
Lqutgr*vi.to  ttdttt  cumonobfta:*/  /  19  infin.  oncrarc  voliuifc  vidcri  poflit :  cum  tamcnhxc 
quiafpeciaMscfttatio&favorkberratem/  tmm  vcraratiofit.quoddepcrfonaconcurrcnce  acc 
f*trr77.f.t9.deltg  x.  DeinJequoniam.  fi  de-  fperavicnec  coqiravit  tcftator.  His  cofcqueos 
fuodtus  tcltquitfideicommilla  aconfobrina,ea  eft,cumopiniohxciuprxfumptatcltatorisva- 
tamum  propartc  prxftantur,  fi  confobiioam  luotatefuodetur, fipofthumopoft  tcftamcotu 
tanrumfuccefiuramcxiftin  i  c  i  .  7  7  j  ~.9.  Si  oato,  p«crfupervivens,illudcumpoflcr,non 
igitur illc  qui  parrem  aufctt,  tn  partcm  ioterci-  mutaverir,vr  pofthumnmfidcicommiffo  tencri 
dcrefidcicommifla  facir.fi  temporc codictllo  dicamus:quodhicoihilaucparumabcodiffer- 
rum  fcriptorum  dc  eo  oon  fuitcogitatum:etiam  rc  dicacur.qui  fcicnsprxreritnifuit;  quam  cti* 
pofthumuoatopoft tcftamcutnm  coditum  fo-  mulcorum  ieutcnciamrcfercC//w.<rftf  4$. aqna 
lidum  aufcrcotc ,  quem  inuteroefleignoravit  malcrecedit  T*ch'm.4.centr.  ij .  fruflra  addu&a 
ceftatcr,  nulla  omninb  fidcicommifla prxfta-  l.ti.D.b.t. vbiex caufa  inofliciofi  reftamentum 
buntur,  neqtic  dubitabimushoccafupofitoide*  taoqu.wn  afunofocondirum  refcindirur;&  fal- 
dicere,  (  exquopraecipuom  Fabri  coriuit  fun-  (um  illud  utFachin.ait  ,  eum  qui  pofthumum 
damc" tum)ctia(i  omnioo  ab  inreftato,  qui  gra-  prxtet  iir ,  haberi  pro  demcnte ;  quoetiam ad- 
vi  »terovxoicmcfleigoorabat ,  fcciptis  codi-  miflb  fcqucrcttircootra  ipfius  Fachin.mcnrem 
cilliidcceflcrit;  ciim  &tcxeuifuptaadductide  djtbr.  4.  c  iz.  necfcicntcrprxtentumpofthu 
hacfpccicloq  uantor.  Scd  obiicit  Ant.  F*b.  dt-  mum  fideicomoiillum  dcbere:  in  quo  ramen  fi- 
c*d  10  trrer.  7.  multum  intercflc.an  dcrun&us  01  parum  coo  vcnir.quiaeiufdem  libri cap.  ti.im 
ad certam perfonam.an indcfiaitc  fctipferitco-  genere  oegat  daufulx codicillariseffectum,  ad 
dicillos  f  Refp.  codicillis  fi  mpticiter  teliclis  cafum  filiiapatrr  prxtcrinpcrrincrc. 
comprehcafas  intclligi  qmdcm  cas  pcrfooas,  T  H  E  S  I  S  XI. 

qacabinrcftatofuotlucceflurcnontamcneas  Lj  t.  A. 

quasteftatornullo  modo  fucccfluras,  imd  ne  SHrtliB*fultgitim*  ]Hocquid£inrecxaIinea> 
quidem in  rerum  natura efle putavit  futuras. Et  liquidum  cft.led  ia  tranfvcrfali a  Dd  c6trover- 
quidcm  favorabiliter  pro  polthnmo  dicamvs.  fum  Barrui/17  C.A.ri/.fratriprxteiitoetiamfi* 
patrem,quieuminureroefleignorans,fideic6-  totam  lcgitimamhabcat.Salic  ibid  fi  toianon 


quctclam 
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quandominibonortimvidcnrur/  u.d.  Itb.  &  mos  Vult.i.dtftud  9  ««w44.dc  hxrediratio"*'- 
poftnum.  qoxviccvcrfa  dc  paicntibns  dicinon  i.fend  a  frl.y  fiU*.  ty  x.ftud.\-j  .wf.noncntm> 
poflunt.Vndc  illud  Jjenecxd.  coofolat  ad  Mat-  Vult.\ftud%.n.z6  Ptft.rp.xq  jsn.io  Zaf.defeud- 
tiamca.io  omocsnoftros,  «c  quosoobisfupcr-  p.$  n.44.  infin  Borch  dtfeud.c.7.  n  (.b.Rol.m.Vmll' 
lticcsna:ccodilegcoptamus:&  infignislocusa-  t+.confvol ^.m^.Ofafc  decif.zj  nyKntthdtvt- 
pud  Tacitumi6.annal.  vbi  deiocrugcnero  &  fttt  pnH  c.^num.  tt  f>c.f»  9.  &}eqa.  Ratio  con- 
filia.tvtanniiuflufectisvenismortem  fibnnfc-  ncneft.quodcollariorcm  effcauUcithxredi- 
rennbusfingulos.airprccatos  animxfux  celc-  tariam  Ax,o  infumm.C de  coUmt.  nec  tantumrei 
tem  cxitum  &  relinquercntfuosfuperftircs.iT  ipfius,  fcd  etiam  xftimationis  prxftationc  col- 
Morit»ROs  $  fchinc  illud  Eumenij  in  gutia-  UtioHr  Dec  tnl.iyC.de  coUat  ira  vrquibusxfti- 
rumactionead  Conftantin-  Omncs  conuola  roatiocoofcrtur,  confcrnipfarcs,  oYineafuc- 
runt.vt  vidcrcnt,  quem  libcnter fibi fupeifti-  ccdcrc vidcaotur  .-  quibusadcoius  fucccdcndi 
tcmoptaient:  &illudPlutarchi  d.coolblat,  ad  non  cft.ijsncc  confcrcodum  cft  Vift  part.i.q  ft. 
Apollou  ^tiVJ  •jri*l/»¥TiAt/s>«!OA*iv¥x«-  n  i'  6-M*  Q.u*ratiocftfiliarinfolidumcK- 

•>   a-       Ji       im  K  T.  clufx,quoadcollationem  abfolute,  cadem  il> 

.       I         1       »       *\    \   »  Jiuseftexclufxalucccfsioncrcialicuius.quoad 

looem  :  Quia  quod  iuris  cil 

djSfOpw/ir.^^^q^^^^^^^^^^^g*11"  iototoquoad  totum  ,  &c  quomodo  hoc  in- 
tium,magispatentibusquamfratribus  bonali-  ducjc  ptfl.  d.  q.  jS-  numer.  11.  1»  /f».  atqnia 
betotumdebcti  :  &  propterarctiorcmconiun-  filix ftaruro afucccfsioneinfoliturocxclufx  ni- 
ctioncm,  *  proptcrfumma  beneficia  ,  quxli-  hilconfercndumctTe  conftu  Ergo.&c.  j.  Qu« 
beri  aparenribusacccperunt  1  eoque  pcrtinet,  rattocfteorum.qux  iutc  maiorarus  primoge- 
quod  lCtusaiti»A»f.»-'-  parennbuspie  relin-  nuo  foli  compctnnt.  ad  frarrcsrcliquos,  cadcm 
qucodumefle  :  qua  decaufaetiam  indiftincte  cftcorum.quxmafculis  tanrum  dcbcntur,  ad 
parentibus  prxteririsquereladarur.  fccminas.  Atquinilla  fiarribus  icliquisoon  c6- 

IntrtutfutrfaU.)  Non  puto  boc  probandum,  fcruntur,ncc ex ijs legitima  dcbetur  Ptft  d.q  j8. 
quodftatfiboscxmeradifpofitione luris ciuilis  n.\9Tiraq.dtmrprim*genq.f\.tnfin-  Ergo, &c 
fucceffio  debcatur  :  fed  cognatosctiamcx  iure  4  1  rcrminis  fcribir  Sehrttd.de feud pwii.c  t.n. 
geotiumadfucceflioncm vocariputarous. Illud  f  i.fcudi  nouitci  emprixftimarionem  fccminis 
tamenfacilcadmirto,  qoodnoncxfpcciali  ali-  confercnduranonciTe.quiaineanon  fuccedat  .* 
quarationeiurisnaturxfrarres  vocenturiideo-  gcquodexfeodisbxrcditatijsncc  quoad  xfti- 
queiuri  ciuili  in  modcranda  hac  fucccfsione  marioncmlegitimafiliabns  debearur,  rradula- 
pluseilepeimiflum,etiamfi  ufquead  fratres  o-  tc  Ptfi.dp.x.q.\t.n  zo.&x*  Sthrnd.dtfeud  p.t .e. 
kuiqo  fucccfitione  excludendos.  «.». 4.6 .VuU. e. 9. ».<«•  fiquidem ncgaco  iurc  fuc- 

LiT.    D.  c  ed  c  a  .1 1  ncgaturiuslcgitimx  Pift.d  locon- if  Ti- 

SicUpiimafiunrumin  btnufiudttltbw.)  AiFert  ritq  d.iur  primotenq.tyn.  vndecx  eo  quod  pri- 
hocproexcmplo»legitimxiurcnarurx  «icbirx,  mogcnitus  prxcipuum  capir,  ncclcgitima  fra- 
ftaturominurx.Haudfcioanfatiscaute^fiqui-  tribosdebctur,  Itraq.d  traft  q.s.Ptftdq.  i%.n. 
dembonorumfeudalium  diuerfa  rario.  &inijs  j+  Et  com  igitor  in  fcudo  cmpro  fccminx  non 
itainscooftitutom,  vrommnofilixafucccfsio-  fuccedant,  fcquitut  contta  TieutU  neclcgiti- 
nefint  exclufx  :  vt  proindecootra rcgulam  in  mamjisdcbeti  Ncq.obftai.quodfcudumcm- 
thcfi  aTi.piopofiiam.nihilcxfcudisiiueipfis,  ptomfitimpiopiium,  perlatcnocata  *  Vult.Ub. 
ftuceorumxftimatioDC,  ncc  legitima  quidem  ifeud c.i  n.44.  quooiamiodeex  eo  lcgitimam 
rtxmiDisdcbeatur.etiam.fi fcudurn  hxrcdiraxiu  dcberi  nooinfcrtor  .  quoniamfcudum  10  vno 
•ur  cmptum  pioponatui :  qux  fententiahac  ra-  alteratum,noo  altcrarui  m  alio  .  fcd  regulatur 
tionefirsiatur.  QuodnoD  cftconfcrendom ex  fecundumiusfeudorum  VuU.djc.t.nu.  va.CUr. 
coqooquenilalijsdcbctur,  ledid  prxcipuum  iftudum.q.  16  n.  *■  Sc  in tcrmiois  teudumcm- 
rctinctui.Atquifcudumhxreditarium  vclem-  ptum,cxccptoeo,quodgratu:tumoon  fu.in  a- 
ptura.non  venit  iacolIationem.EaVc  Adfumtio  lijsomoibuspropiiumccnfeii,  tradit  Tub.fart. 
probatur  i.quiaio  hisfeudisfosminx vcl  planc  t.ttof  to.n  j-ZmJ  dfeutLp.  ti.toncluj.x.  eamque 
non.vcl  extantibosvtiquemafcolis  nonfuccc-  commonem  tcftatur  fententiam  Rcftnthnt  1. 
4ont:quoddcfcodocmptopiobat  poft  ploxi-  *eaclmf.6i.Bum.i4  &  quddijfikmmodisadmic- 

Kk   |  tatur 
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tatUtMO  'rn.-htf  u.nn.pi.  Har.c  autcm  qu*lt.  ois  honorifico  ialttntur,  &  i:i  n  w  d  -  s  verbis  fub- 
repetit.Tr.th.  vltinfin.  fiftuot.cumillc,  quituns  vniuerfi  fucccflor  no 

THfiSISXII.  eft,  harresreueractreDon  pofllr.  Enimverder 

Lir.  K.  veraratioociurisiracooftirucum  oporrcbativc 

AnltghimMfoloinftitHtionutitul»,  frc.]  Com-    filius  inpartcaliqya  hxrcditatis  ,  vclmmima, 
muntflimchocafriimatora  Dodtoribusn>x«rA.    vcl  vtiqueio  lcgicima  ,  qux  pro  tricqte  vclfe- 
ntuijf.Ch.t.ter  Nou.t\f  c.f.m/>r.pcrquamdcro-    rniflerccte acciptctar,hxresioftitucrctar.  C6-' 
gatum  cft  iurt  vcteri.quo d  ab  ipfo  lultinianoin    fcqucnter  dici  potcft ,  eriam  hodic  lcgitimara 
Inftir.traditam&tepccitueft  NVw  >g  c  i.'(Nc-   reipfaticulopatticulari  recUtelinqui.modone 
queenimnouumlultmiano.  Propnjs  fjn&to»  exhxredecutfilius,fcdquamaisnudchxrcsnu* 
ntbusideatidcruderogarc.)SeilKctiure  vcrert   cuperur.  Ptoindc  eriam  prabanda  ertr  Dd. 
filiusetiamoptin.us  quocunquc  titulo  reiicta  poftBarc  bn  :otia,relata  &  proba*aad  Iaf  ind. 
lcgitimaexhxrcdati  potctat  ••  quam  iniuriam  l.tjuotitsC  dthirtd.infttt. n  4,  quodinftiturus  ia 
luftiaianastollcre  voluit,  vt  ipfc  piofitctat d.  re  cerramixtam  &  mcdiam  obtineat  oarurara 
KoH.\\'t.c.s  infrinc  Et  tamea  non  totam  lcgiti-  intct  bxiedcm  verum  &  Icgatanum.  ita  vt  &  ei 
roamacccflum  eft  thulolnftituticnis  ulinque.  accrcfi  ar,&  rcmillamautoritate  propri a  occu- 
re.fedquamcunquepirrcm,  ita  vr  tcfiduum  a-  pairpoi!it:vritaerTcclusaliqutsnudx  illiosin- 
ctiooeadfupplemcntumpctatur,  vclquoiun-  ftttutiooisluftiuiaoec,  eflcpofsii  Ex  quibusctii 
qucticulorchclum  io  Icgicimam  imputctur  :  hoccfficitur.improbandamcfleomninodiftin- 
auioimoettamtn  tcfingulart,  in  paucisctiam  <ftionemTr  haclit.A. tn quacommictitarf*!Ia- 
thalerisfihuminftitutumeflc»  fufticcrccxifti-  ciaditierfx  quxftioois  .-quiaurfnpradictu.hoc 
mantDd.  quosrcfcrt  &  fcquirur  Uf.ind  Auth.  quxritui.an  ad  validitatem  tcftamcoti  ftifficiac 
nomff  C.h  t.n.  ly  quin  oec  defunr,  qui  rmdum  ti-  filio  quomodocunque  exhxrcdaco  lcgitimiru 
tuluminftirutioniscitra  vllam  rcm  fufficcTcpu.  particuiari  riculorehquifle.  quodomomd  ne- 
tant,  Gmod6filius  aliundc ,  fingulan  etiamrt-  gandum  cflratquin  ahctaparsdiftiatxionis  Tr. 
tulolegitimamconfcquatar.  Quibus fanc  opi-  quod  caufaioferta  &  piobitanccclTe  noofirle- 
nioaibuscaulampratbuitluftin.iw^.NoM  itr.  t.  gitimamtttuloinftitur.onis rchcljm  etTe  .  eft 
f.inprmc.fbi  ait  (ubfifteic  tcfiamcntum,  modd  dcindubitabili,&  hoccafunecquidcmaumuua 
fitiushxrcsfitnominatus,  &  certis  rcbus  con-  relinquercnccclicfit.  Ut.B. 
tcntuscllc  mtfus:  lolam  enim  efle  iutcntioncm       Dtbiturftnt  vBogrMMmint.]  Erpedituro  lioc 
eius,exhxredationisinuiriam  aufcrre:  vtira  fo-  cflcait  Tr.fcil.  *rr  l.)o  }t  &  16  C.h.t.  Scdobfta- 
la&ouda  &  nominalis  inftitutio  fufficcre  vi-  revidetur.quodipfehr  C.&th  tf>.  lcgitimam 
deatar.Et  vtx  cft,  vt  verbailla  !uftiniani  ahum  eflc  ait  quoram  hxrcditatis  EquidcmTr  in  cx- 
intclleclum admutant, hcct  k tatione iut is hoc  egefi deopcic fidcicommifsi loqaitur,  attamca 
fitalienum,& filiusitanomine  tentis  loftttutus  nimisgcneralitcrin  th.  fioc  omni  grauamine 
re  vera  non  hxres.fed  Icgatarius  fic.ex  ipfiuslu-  cflc  dicit.&  cum  in  hxtcditatc  contincantur  10. 
ftin.conftitutionc  inl.  quotitsti  c  dthtrtd.mft,  racommoda&tncommoda.  &  m  hxrcdcm  vt- 
iuntio^.fi.jMu  9  Inftd.fidttc  h*rtd.  vbi  ta'isiofti-  pote  rcprcfeotantem  petfonam  defuncti  omnet 
tutusprolegatario  babetur,  &  nullas  a&ioncs  actioocshxredttarixdentar,  quora  hxrcdita- 
hxteditarias  auc  cxcrcct  aut  excipir.Necmuhu  risfineoncrc  dict  nonporcft.Neq;obftar,  quod 
ioteretTevidctur.anquisnominetenMcgatorc.  legitima  debeii  dicitar  deducto  xrc  aheno: 
lt<ftoinftitutus,anin  rccertainftituras.an  inftt-  quia  hocnon  ad  adtualcm  &  rcalem  dedoctio- 
tutusrebuicertiscoQtcntuscrTc  iuflusfit ,  *ui*  oem  pertioet.fcdadfibducriooemrationum  & 
tmn*  ht  rtHtrtitgtttnrtjfuntt  quod magis  apparec  computationem,  quaotum  fit  in  legitima,  qao- 
txcoWzuoaed.l iyC.ae Ured  tnjltt. &%.fedtjr/i  modo ctiam Falcidia& Trebellianica  deducto 
ylnft.qu  b.niidttftam  iTifirm  nequcahadecauia  xrealienodeberidicuntut,quasramc'  vix  quif- 
iaftirutiont  hxrcdismcntio  rctcerrx  detrahi-   quam finc oncreefledicit,  hcct  &  iilx  fidcicd- 
tur/.r.§.4  /  9,%.(tduot  \  l  to.de hsred tnftit.t\nxm   miflbgrauan  noo  pofsint  Cxtcrumtcxtusci- 
quod  rci  ccrtxmcatiocum  qualitatc  hxredi-   taticxtit.  Cod.  h>c  adcafum  filij  exhxtedaci 
tariaoulIomodocoDfiftcrc  poceft,  iequoinfr.   pcrtinent.quomodoeos acccpros fmllc  ab  om- 
dijf  .u.  Qtjxomniacutufihocx  mentc  luft.luf-   oibusaattquis  vfqucad  0«rr.tcftatur/«/ ml  4. 
ficiaDC.vaaaillaiuoc,  qucdcciciiloiaftitutio-   C.dtinf.fubflitJi  i9-  Queaiam caimilloadhac 
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futc  ci  obtinebat,  rt  filius  txhxrcdatus  modo  fis  fcil.fifilius  inpairc  hxredtratisveiminin.J. 
lc  gitimam  quocwnquc titulo  habcict .  quctcia  vciut  f  nica  vcl  fcxtante  i  i.ftituiusiit.hac  acuo» 
ager;  oonpoticr.  idco  luftin.icgitimam  ilarn,  nc  rccic  adtupplcmcntum  aget,  petendofc  dt- 
o^am  alias  pottioncm  natura  dcbicam  vocic  caian  hatrcdcm  pioctictc.Vcrumfit  reucra  no 
iolct.fiiioita cxhxtcdatoMiuc  vlJooncte  &  di-  hxres.fcdnomioc ccnuvinftuutus.rc ipfalega» 
lationc  voluitreprafcutaii.Exquo  mtclligitut,  tarius  (u.  hoccalurccliTortafllsdcffdatar  fen- 
crrare  etiam  vulgo  Dd.  qui  cautalem  conditio-  rentia  Dd  quiconditioocm ex l.tribunot.vela- 
ncminftitutioui  filijadic&am,  perillos  tcztus  !iu,  im.quosfcquuur  Ant  Y»b _dtc  lA.trr.  s.qui 
putaotcfledcrrahendam,  dc  quoagiturintra/.  acxioncmcx  tcftamentoinftitucnda  eflcputat: 
x.difp.\  t.th,}.tit.D.  quod procitldubio  rcftatur  legitimam  fupplcti 

Sonfrtcedat do.lrins  CifeU*  )  Ratidcft.quod  nulucru.quamplanc  ludiciaiuarcfcindt-Ncqi 
itatcucra  dilfcrrttut  pixltacio  icgitiinx,  qux  adco  hicobltabit.quod  proccrtotradit  /*/i»J  j» 
ooo  nudaraproprietattm,  lcd  plcnjm  &  iplura  Chtn  7.  actioncmcxtciUmcnto  nodariiotcr 
iusvteodi  dcfidcrat.  Acccdat  quod  '.uftio.  ex  ipfos  cohxrcdcs :  quoniamhoccafu  filiusreue- 
ptcfseconftituit  Ntu.il.cap.i  m hisipiisteimt-  rahxresnoncft,licetaiiaseciamdicipoflic,filitt 
ois,vtfilius  lcgitimam  plcnoiurc  habeat.  Cx-  eorcfpcctu.quofupple  lientumlegitimxpctit, 
tcium hxc ratio io iitucndi  filio  aiias  bona  ha  mftar  legatarij  efle.  Vix eoim poto dici poflc,  fi- 
bcoti  vtiliseflepofsit,  ii  vfufructuauum  paulo  liumiftocafuquo  adhuacerTcdumptohxrcdc 
poftmoucm  obirc  concingac.         Lit.C       habcn  potic.cum  vt  pauldantcdictuui.harrcsitt 

Sm  bonorumjtd  htndaatu  quota.]  Effcctus  re  ccitainftitucusmixcx  naturx  fit  :etcoimrc- 
cftmagni  momcun.quiaqui  habcttatura  quo    pugoat  buiusactiois,  qua  hxrcditaspc  titur.na- 
cam  bonoium,inftat  legatarij,  qui  quoram  hx-   tura.n  c  q ,  poifit  petcrc fc declarari  hxredt  ,  qui 
rcditacis.hxreseft.BrvcrdadlertioiftaTr  cau-  oullis  actionibus  hxreditatijs  vtatur  aut  inuc- 
tionc.cxplicationc&  diftinctionc  egcc  Expc-  oiacut.Ethancfcntentiaquodacliocxtcftamcl. 
dita  vidctur ratio,  vt  intet  filium  cxhxrcdatum  tCKdctur  vcl  coodi&io  ex  L.  magis  probat  Snl. m 
tc  ioftitutumdiftinguatur.quiafieiincouit.quo  Lfiquu  f  +.infin.frl.feimttt36.infin.C.k.t.ibi  etia 
miouscapars, quara tanquarahxrcsinftuutio-  rcrcit  qucuundamdi(tintlioncm,Jan  tcitatorlc- 
■istitalo  habco,  fi  pais  bxrcditatis  :  licut  ex  guimamftjppleii  vetuerit.nccoe.vt  llliccondi. 
adueifo.quarta  ,  quxolim  exhxredato  titulo  diouc  cx  L.biccx  ceftameto  agatuc.  Simpli  ius 
particolasi  prxftabatar,  fioe  dabiofuit  quaita  fortafsis  diccmus,  oftjcio  iodicis  vet  arbitufa- 
bonorum.  Eoque  fcil.rcfpcxifle  vidcoruiDd   milixcrcifcuodx .  quodlegirirasdeeft  fupple"- 
dumcommuniuslcgitimam  partcm  hxrcdita-  dumcllc,  vc  quoadfalcem  filiusinftar  hxrcdis 
tisftatuit  ;quod  videlicec  ex  c6mumfsimafeo-  habcamr,vtabaibitrio,quiinrcrcohxrcdcsac- 
tcntiamleguimahodic  tuulo  inftitutionis  fit  cipttblcc.legitimaipfi  fupplcatur.     Lit  C. 
rclinqaenda  ,  (quarauisSalicecus  iimpliciter      Sonmuinqutnnio.]  v  Sahc.inl.fiqHttiA.  n.t.C. 
dicaccHcquo:ambono:umi»  l.fcimutf  .  infia.  h.u  vbtrefurac  Bt.  &  reddit  ratioocmdirTcrcn- 
h  r.ex  incpta  ratific,  quiddebfatuidcductoxre  tix  quod qocrelaexhxredatoad  rcfciodedura, 
alieno  )H icquidcm  rattoium di£.u  :  vcrum  actioadfdpplcmentumhodtcinftituco,  &  vti- 
iuxtapauloaotedifputatacx  Stu  nf.t.t  fta-  auc  ad  coufcruaudum  tcftamentum  tcndcns. 
tucndumoirraioo  vidctur,  quod  cciam  10  calit  dctur  Plao£hocIurc  nouorelte  dicitut ,  poft- 
filijioftitutilcgitimafit  quota  bonorum  :  fivi-  quam  fiiiusomnind  raftituenduseft :  cxtcium 
delicetfiliusnomioctcnusinftitutus  ccitis  tc-  cxrarionciuiisantcriorisnodc  nihilo  vidctur 
buscootcotusctTeiuflusfit.quooiam  hicfilius,  commratio,  quiactionem  ad  fupplcmcnium 
fiucillxtcslegitimam  conhciant  fiuc  non,  ic-  quinqucnniofioiriidco  putant,  quodamtnodo 
tjerabxicdislococflcnequit   1  iane  fifihusra  fucccdat  inlocumquerclx.quodprobaturcx& 
ipfaicgitima  .  vcl  in  quota  aliqua  hxicditatis  ^infin  C  A.r.lccundum  quam  io  hoc  cafu  filij 
inftituatur,tumdemum  veiushxrcs,  &lcgitK  exhxredati ipfaquoquc  actio  ad  fupplcmcntu, 
aaa  quota  hxicduatis  crit.  ficut  quercla.quinqucnniocircuroiciiptavide- 

Agtturtuifuffitmtntum  ]  Hoc  itaexiurc  oo-  tur  (quamuis  quoddequioqueooio  dicitar  iu 
uo.fcd  iurc  vetcri  qucrclxlocus  etat,  ctiauifi  fin.  d.  L  pofsit  000  incomtnodc  ad  quctclam 
quisiomiooii  paite  fuillct  ioftitutus  rcferri.de cuiusiranfmiisionc  ptincipalitcrihi 

i'ttmenthindittnu.]Uipca4ci  hocaptxmii-  quxiiturOQuopofito.dubiaicdduur  fcBtCcia 

Anton. 


DISPUTAT 

Anton  Fabr  pauloaocepofica,quodprofupple- 
mcnto  agatur  adtionc  ez  tcftamento :  quiacum 
hxcpcrpctua  fit.nihil  impcditc  potciat  ,  quo 
minusczhxrcdato,  quipartcm  legitimx  V.C 
lcgatitituloacccpit,  pcrpctuo  compctctc  de- 
bcret 

Xifiinc*ful.t.}  Vbi  vidflicctteftamentum 
primo  fuu  lmpugnatum  tanquam  uuuftum, 
quocafu  quiuqueiuuurr.  uon  currit  oiii  a  dic 
ncgotuilliusinfiniti. 

THhSIS  XIU 

A"ituthicdeaugmeurolcginm*  cx  N*w.t8. 
vbiicntcntiaquam  Tr.  (cquirurcommuniter  a 
Dd.tcnctur  in  Auth.DOuiflima  C  h.t.  N\  que  ta- 
mcn  abfurda  rtdciut  fcnt£tia  V*ud \.q  ro.quod 
au^mencumiilud  tautum  pcrtiucat  ad  legiti- 
mam  libciorum,  quorum  in  tora  conltuutionc 
tantum  militat,quibusctiamhxtcditas  parcn- 
tummaoisnatutalircr.quam  hisillotum  dcbc- 
tur :  cumcciamconftitutio  tota  dc  auctione  in 
femiflcm ,  parcntibus  oon  conueniat.  Neque 
obftabunt  vetbagencraliai»  d.Htu,\%.c.  i  mfin. 
quxde  ncpotibus  vcl  proncpotibuspolthumis 
quibufcunquc  in  lioca  patctna  Sc  materna.imo 
in  hac  ctiam  naturalibus,  &  ita  de  diucrfis  li- 
bcrorumpcrfonisezpltcari  pofluot;  &  aliasez 
eadcmjgcncralitatc  cootra  Dd.concludipofler, 
ctiatntratrumlegttimaro  auclam  e(fc:quamuis 
nondifKcttltcr  ratio  diifcteotix  rcddi  &  ezph- 
caii  poflit,  quod  Noa-  loquarurdcijspetfonis 
qux  mrefuo &  ptopter  hoc  ipfum qiiod  przte- 
ritzfunt,  querelam  habent,  cum  fiarribustan- 
tumcxacCideoti  &  odiohxrcdis  inftituti ,  vi- 
dclicettutpisperfonx  qucrcla  conccdatur. 
THBSIS  XIV. 
Lit.  A. 

"Extludimm  n*tur*let  t*ntum-  ]  Cootradicit 
fJEtt/a.ltf.C.vbinaturalibustantum,  contra  te- 
ftamcntumetiampauis  ,  vbilegitimi  libcrfk 
iufta  vzornon  cztaar ,  qaercla  conceditut.Vc- 
rrimhocibidemrcfutatumcft,  &tamen  abin- 
tcftato,  v  bi  alij  libcti  Sc  vzor  noo  eztaoc ,  na- 
turalibus  liberisduz  vnicz  dcbcntur  Stu.  8f. 

t*f.\X.$.  +. 

Lit-  B. 

rerfi*tmtumexe!uf*m.  ]  Contradicit  Sc  hic  tb. 
»i  /i/.D.vbilcgitima  Iibctis  dcbita  ftatuto  tolli 
poflcoegatur.  St  ergo  loquitui  Trcutl.dcfta- 
latoitrationabili :  aut  dc  taliftatuto  .  qucda- 
liaslocolcgitimxaliquid  filix  allignar  :  qaam 
tamen  czplicationem  viz  admittit  tum oppofi- 
touhxrcnunuatioais.quamaeccflccftaliquiii 
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accipere tuf.qttmmHuitf*9'um  4.  tumquodira 
ooo  recte  diccrecur  ezclufa,  cum  illud  quod  lo- 
colegicimx  dcbetur.ipfiuslcgirimz  loco  fun- 
gatar.  Eftaliasquarftiohxc  dc  ftatuto  ezclu- 
dcntcfilnm.  duplcz  i.  »  10^^60!!^  ftatotuma 
fucccifioncfiliamczcludar.  1  fi  difcrtecarner- 
cludat  ctiam  a  pctitione  legittmz  T  qui  cafus 
rerfuseftduplez  :  quialocolcgitimz velcerta 
aliquafuma  vel  nihiladfignatur.  In  primaquz- 
ftionc  nendubito  ftatutumitaczplicanduefle, 
nc  nimium  luriciuili ,  quin  irr.o  naruiali  dcro- 
gct.vtmteJligatur  rzdufaa  fucccfltone  .  quz 
ahas  i!h  zqualitcr  cu  fiatribus  debctur :  Sc  qui- 
dem.fi  rcnuotiatio  indcfinitc  ficla  ita  accipi  Sc 
potcftA:  dcbct,  vtfaluamaueatlcgirimzpeti- 
tio.  quidnicnamita  czpltcrtur ftaturum.  Ec 
hancicntcottarolat^  Sc  bcnedcfcndit  S*Uctt.in 
*utht»t  ntuiffimaCodh.t.nu  11  Jicctaliud  videa- 
turprobarcAfrnocA  t.*rb  i*4..num.ii  Inaltcrius 
quzft.  mcmbropofteriori,  ftatutumplao^  cz- 
cludcosfiliamirrationabilc  crir :  ficutio  fimili 
oullaeiitrcountiatio,  fi  filia  oihtl  planc  coofe- 
quitur  *rgum  cap.eum  quamuu  dtp*H.in  ( .  Valc- 
bitautcmftatutum  ,  fi  aliquod  loco  legitimz 

nlizdetcr:quiaezcommuniflimafcntcotia  le- 
girimaftatutomroui  potcft. 

Lit-  C.  8c  D. 
Ken t*m qui renuntiauu  ]Qux ftio hzc dupler 
cft,  fifihareountiansvcldotcm,  velquid  aliud 
acceperit t&  fioibil  acccpcrit.  De  priori  cafu 
omoindloqui  vidcrur  Com*rr  me*p  qu*mu'up. 3. 
$  ynum.;  quiafiliam  enormiter  lzfam  reftitu- 
tiooempctercpoflcait.oon  autcm  potcft  con- 
fidcran  Ixfio,  nifi  cz  propeiat  onerci  vel  fum- 
mz  acceptz ,  ad  vcramlrgiumar  quantitatem. 
Et  bancCouarr  fcntentiam  co.itia Treutl.  ma- 
gisptobo,  quodnoo  obfcurehzccft  fenrencia 
cap.quamuis,  vtfiliapoftrenuntiationemnihil 
amplius  petere  pofliccum  illudipfum quod ac- 
ccpitloco  lcgitimr  quafi  pct  motum  traofa- 
diooisdatumcfle  videatut  .•  iuxt*  netfut.dtfp. 
6thtf$,lit.G.  quodfi  filianihil  acccperit,  mor- 
,  tuopattetocamlegitimam  eampetere  pofleo- 
mninodcfcodam.czcmploftatuti,  quodfiliam 
ifuccefsione  czcludit.  de  quopaulo  ante. 

Prrl-31.f-x*C*d.b.t.]  Conftat  renuntjationes 
hzreditatum  noa  nifi  cz  mre  Can  &  confuetu- 
dtnartodcfeodi  ••  vrproinJeoranind  maliTr/ 
hucaddacat  Ijc.C  h  t  quz  manifr ftc  tcnuntia- 
tionibus  Sc  paclionibusijs  dcmuro  lobur  rri- 
buir.quxmortuopaite  cum  hzrcdibus  fiunt: 
quodipfcnout  BtldMmS.  i.&t 
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EtitmfubiKrnmento.]  Equidemiure  Can.noo  ftinguendi  vidcotur.'  Primosfi  paterr. eduos 

nifi  luratx  tcountiatiouesfuftineiiiut  :lcdtoi-  habcusfilios  vttumquc  eahxtcdaucrit,  &  utri- 

tecxcoofuctudineetiam  ooo  iurarx.  quclegitimamicliquetir.vcladratiooemNou. 

THESIS    XV.  tif.inflituiislegitimamdtderit.a.Si  vtrumque 

Lit.    A.  cxhxicdauerit,&  neotri  ltgitimam  dedcrit.  j. 

g^inUgitim*nnnetritns.]lAzlihxci»tio:^ui»  Sialccrurririncumdcdciic.vbipciicdccrir,  an 

etMinfc«:un«umiusvccus,quolegicimafcropcr  illcqui  legitimam  acccptr  ,  cxnxredarus  firan. 

ctjt  quarta.huicquxftiooi.aii libcri  exclufi  fa-  inititutus :  quia  &  quoadquerclam  &  actiooem 

#lnt  paiccm ;  I .  cuserac:  quiafi  cz  duobusfilijs  ad  uipplcmcotum  cx  lurc  uouo  hxc  quaftio 

ruum  cxhxrcdatum  partem  faccte  dicamus>  cflaccommodaoda.  Ptimo  cafu  ncc  qucrclac 

altcrius  legitima  tantum  erar  dimidia  quattx  uccaclioniadfupplcmcotum  locuscrit,  &  fro- 

quxaliasciiccqu.rtacocius.  Quxriautcmhoc  flrade  facicndapacredifpucatur.  Altctocafur* 

pocirdc  cxclulis  fiue  flacuto  liue  exhxieda-  no  qucrclam  moueore  altci  inrcrim  pattcm  fa- 

tioui,  an  in  computatiouc  lcgitimx  conDume-  cit,  ita vttaotum  dimidia  pais  hxrcditatis  pe- 

rcocur.  Eam  quxftioncm  laj  m  Antb.nnnfpm*  teadafitcx/-a.§  8-^  t  vt  tameo  altcrius,  fi  po- 

C.h.t  n.  47.  tocataltam ;  ptofundam  &  dtrrici-  ftcarepudicr,parseiquicgit  accrcfcat  :  &  de 

ledftt  dcquaconfultusRaphacl  Cuman.nonha-  hoccaluloquitur  lCtntinl  ir.h.t.  eumquire- 

bueiicquodrefpoadcrcc.lnitiodillingucndum  pudiauirparrcmooofacerehis  ,  qui  qucrclam 

ndecur.anfilia r.c.ficpiaoecxclufa  itacuto.aa  rnoucrc rolunt,quooiam  (cil.  legitimam  no ac- 

cxhxrcdariooe.  lilocafu  cum  omoiod  nulium  cepetuor.  Et  tamen  fi  ab  altciutio  in  folidum 

iusfucccdeodi  auc  quercla  agendi  babeat  fiiia  inftitutafucrir,  alrcri  quoque ,  fi  oon  tcpudia- 

partem  facere  noo  potefl :  fcd  quoad  huoc  erfc-  uc  tit.ridoria  proderit  nrg.l  e?  f  .t-A.r.Tertioca- 

Ctumpromorcuahabebitur,(iquidcmflatutum  fu  qQi  portioocmfuam  habct,cttamfi  altcr,  qut 

boc,  intclligiturcxterorum  I  bctoruropouio-  nihilaccepir.rcpudiat.agcrequercla  auramph* 
acm auctam  voluiHc.  tquidcmexiationeiuris  .  pctercoonpoterit.-quooiam.vt  pauld  aocc  di- 

noui.vcilcquaudoquepuilit  eiiclibciis.  r  o  fi  ctum,  faclumillud  patns ,  alten  prodcflc  ooa 

fintqu  tuor.rt  filiaquintaoumero,  Ibtutoex-  dcbet,&  hic  cxhircdatus  dicitur  facere  parte. 

ctufa  connumctetur :  vcrum  hoc  quod  voo  vel  £oquc  fi  parerduotum  filiorumin  booishabuc- 

altero  cafuex  accidcoti  ronting.it  >  10  conlidc-  rl(  4„0  quj  accepir  ro.  &  iraquaitxdimidiam, 

ratioocm  reoitcaoo  debet.  hc  hactcnusinccr-  agcic  non  potcft,  qui  fifolus  fuiflet,  rtiquea- 

tninis  iftisftatuiirectcdiccmus,  libcrosexdu-  gCIC  j  otuiHct.Gcminum  huicexemplum  cft,o> 

fos  non  counumcrari  in  eompuiabdalegitima:  proponiturrW./-8.§  Vinfin  ht  10  pattc,  quicx 

rcrum  in  cafu  exhxicdarionis  faclx  ,  dc  quo  duobusfilijs  v  c  prx"  ottuis.oepotcs.ex  aiicro 

f>rxcipue&  ferctantum  agete  Tr.  colligirurcx  vnum.cr  altctotres  habet.voicum,  inquit,  I- 

it  B  rcsdubiacft.quodcuincxhxtcuatusfiiius  Ctusfefquiuocia,  cx  his,  vnum  dimidia  vnica 

alasabiorcftatocoiicuitiflct,  ooo  vidctut  fa-  querclacxctudit :  quouiam  fingulorum  filiotu 

ftumilludpatiis  piodcile  dcberc  alijs  libctis,  lcgitimacrat  ftfquiuDcia  ,  qux  oepotibusca- 

adcotum  legttimamaugcodam  Vidcturauccm  dcmracione &  quantitatc  dcbeocur.  Exhisdc- 

phrafis  \\\i,tiberostxcluJosincomput*ttoneUgitimi  cidi  piteft  quxttio  pi opoCuimSnlicet  in  Authtn. 

connumtr*ri,  anibiguam  habcre  iignificatiooc:  nowjfCcd  h  ttt  n.6  fi  patcrex  duobus  filijsvoum 

ri  vel  conoumcrciutnomioeteous  :ad  cum  ef-  JUtc  cxhxicdauciit,  altcti  legmmam  dcdcnr, 

fectum,  vt  cxtcrorum  legitimafitmaior,  vdut  ao legitima  flt  tricnsrotus,aotantum  dux  rm- 

fi  ex  quioquc  libcris  vnus  fit  cxhxredacus.-  Cx  Prtusdtfeodit  Uinus  ,  qucm  ibid.  fcquitur 

Vcl  coiitiario  modo,  vt  rc  ipfacooouraereocur,  Sal  cet   l  ofterius  Bartol  cuius  fcotentiam  cx 

pcriude  acfipartcmfuam  acccpiflcot ,  adeum  prxcedd  apparcteflc  vciiorcm :  &  confcqucn- 

'  cftcclum,  vt  cxterorum  lcgitima  mioor  fit.  &  tcinec  vcium  cfle  quod  ait  Tr-lit.  B-  fi  ttcs  finr 

tanta  ,  quanca  000  cxhxicdato  ftatic  fuiflct,  fi|,j.&  vous  hxrcdatus.duos  1  diquosintegtum 

quodlCtiooftripartcmfaceie  dicunr.  Quonia  triCDtemhabcrc:quoniamfcmpcthicobftatrc. 

autcmtcmdifficiliotcmfacitconftitutioluftin.  gU|ajlU&cxcmplumlCti</i£?./8§.8.quooftc- 

inSou  /Sf.i.idc6adrationcmiunsvccciis,quo  dicur.quodexhxrcdatushic  faciat  partem,  Sc 

indiftinftcinquotcuquclibetis  legitiroaquat.  Coufcqueoter,quodalicubi  dicitur.exhxrcda- 

tadt,hxctcsiuttaada  ciit.  Ybi  ttescaius<ii-  Wmhai»cripiomortuo,extratetminosfuostrt- 

Ll  hcndum 


Digitiap4  by  Google 


*5<J  DISPUTATIO  XIII. 

mentolegatadcbeanrur  Echocquidcm  liqui-  fcil.innuitTr.in extremoth.nefrartesmelioiec 

dumcftcxeoiumfcntemia,  qui  in  cafu  Nw.  fint conditionis  Et hoctamcn dupliciter remo- 

iif.f.j.querclaopuscflcpuranr :  Vcrumdubiu  ven  poflit.tumquiadivcrfaratio  eft,  vbi  tcfta- 

habctfccunduro  eamopinionc,  qux  citraque-  mentumpotcftatcjuris,  &  vbi perqucrclr  iu« 

icla  ipfo iurc  tcftamcntum  ftatuit  cflc  nullum.  dicium  evcititur.tum  quia  alias^  Sov.i\f.  c6- 

Ncquc  decftdtvcrfitatisratio.  quod  m  iudicio  ditionem liberorum in  multis  fccit  pioguiore', 

querelx.dubiuslitjscventusfubcunduscft ;  at  quxadfratrcs  non  nifi  turpi  pcifona  inftituta 

iofpccie d.Sov  ttj.ipfa  lcx  citrauUiini  pencu  fuccurratur  RatioaurcmTr.agencralitateau- 

lum  hxreditatcmadiudicat  •  &  nihileft  vulga-  then   ci  caufa  defumpra. Bulliusmomenti  cfti 

fiusaut  reccptius  ,  quam  quod  conftitutioncs  quomam  Sov.  nj  r.t  ^4  fatisperfpicuc  depa- 

corrcdorixad  cafusdivcrlosntcjuecx  paiitatc  rcntibus  4:  liberisloquitur. 

Kacioaisfioccz(eodSdc.Poccntigiturbocfoc'  THESIS  VIII. 

taflic  paradoxoo  dcfcudi ,  icfciiiopcr  qucrelam  L  t  t   A  &  B. 

tcftamentoocquchodic  lcgata  dcbcn:  idquc  Jmmtrito  TRationc  intcntionis.quiacai  (ae- 

foitalfeicdtius.quamutcum  A.Fabr.Jeeed.j?  tiamcflc  iufta,&  qui  qucrclaagit ,  luccurnbcre 

arr.  t.dupliccmquciclamconftituam  .s  .  altcia  potefc. 

vctcrcm,altcramuovam:itaquidcmut  fi  vcttri  Cumltbtrostumptrtntts  ]  Non recle  omittit 

quisutii  &onusp'.obandifeo.»n  ruillc  mgra-  frarres:  &forrasfis  v  bi  quxritut ,  angraviores 

cum ,  in  fc  luicipctc  vclit ,  hodicquc  tcftamcn-  Caufas  admittcudx,non fecte'  psrentcscxxqua- 

cumtotumuna  cum  lrgatis  3c  fidcicommisfis  turhbcris.quoniam  vctbataxativa.quxfuntin 

Cxpugnate  poflit.  Sov.n  1  c-  t.non  extant  CMp.4..  ek  libcti  quibusi 

Sen  m prAteriticne  per  patrem  ]  Diximus  de  natura  &  magis  dcbetur  hxreditas  parentum, 

hocadth  i.lit.B.  dirhciliusabca temovctipofle  dcbcnt .quam- 

Aninprtterittont  poflhumt  ]Nonobfcure* affir-  visrcplicari  poflis.quo  gravius  peccanr  liberi 

matTt.eamquccommuncmL)d.fcntcnti«mef  offendcndo puentcs  .cofaciliusparcsaut  ma- 

kltfen-  Cfihicamcocoutrarius/.8  C.dtimpub.  iorcscaufascflcadmirtendast  &  cumidcm  ius 

fubf.it  n.S.)(cub\tir.d  »uth  n%  Contraiia  tame"  apparcat  uttobique  ftatuere  voluifle  luftinia- 

opinioverior  vidctut :  vclquiaciulrr.oditcfta-  num,  claufulxc.  j.*ie.4.cruntfortasfis  repc- 

mentumvitio  intcmo  laborati  velquia  vcnus  tcndx 

eft.d  auth  ixcaufjadpiatcruioncm.patcrnam  Lit.  C. 

nonpertincre;quamopinioncmaClofla&mu!-  Opinioquamhic  impiobat Tt. & quar  ma- 

tisantiquorumpiobatamfuiilc  tcftis  cft  lafin  iorcs  vclxqualescaufas  admittit ,  comrcunit 

dtuttb.n.l.  cft,tefte  I/ifin*utb  nonlictt.C.dtlibpr*t.num.6. 

Anin  priteritiont  fratris.  ]  Difrkultas  huius  (vbitamcn  tcfert  Alcxand.  c6trarium  ftaticn- 

quxftionisnon  videtur  magnaex  opinione  eo-  tem)  &  ,  vt  egoquidcmcxiftimo  omoino  leci- 

rurn.qnicu  Tr.th.i  infin.cx  caufa  Nov.uy  que-  p  cnda.licetntc  racnti ,  vtiquc  non  vctbis  Ju- 

rclaopuscflcexiftimant.  ita  cnim  ftatucmus,  r\[n  Conveniat  in  dSov.<ii  c  j.qui  cumduplex 

quodautb.illaadtcftamentaipfejuievalida.cV:  vitiuantiquxiutifpiudentixcorrigcrcfc  yePe 

perquetelamrefciflapcrtincat.-cumctiatcfta-  profiteatur;  quod  olim  &  admirtcbantut  iniu- 

mentum  in  quofiatct  prxtcrituseft  miniis  fit  ftx.&  omittebanturiuftxcihxrcdationiscau- 

odiofum  Cxtcrumfi  in  ofu  d.Sov  u  >  tcftamc-  fx,fiquidcmalieadmirtuntur,poftcriusvitiutn 

tumipfoiuienuUumftatuas.&confctvationem  fublatumnoncft.ftivolum  enim  cft .  quod  dc 

legatorum,iuxtapaul6antcnotata,adilluca-  certis  quibufdam  LL-  quidam  comminifcu»- 

fumrcftringar.dcfcndipoflit  ,  expugnatopcr  cur.ciirnptxfertim  caufxcxhxredaMonisoIim 

querclam  frattis  tcftamcntolcgatanon  dcberi;  Cifent  inarbitrio  &  eognitionc centum  vitoru 

quamf  ntenriamtanquamccttam  &  commu-  pofitx.Verumquxcunqucctiamfuitmcns  Iu- 

ncrarcfcrt  tk  fcquiiur  f,i/en«»J.«#rtfc-**  cMuf*,n.  ftiDiaDi,  vtmaiorcs  &  fimilescaufasadmitta- 

itf.  camq;  dciurc  vcnorim.fed  altcram  xquio-  musfummaiatiofuadct  ncquc  odiofum ,  fcdl 

tcm  aicitS*/#c.»B/.  i?.C  h  t  &  vnumdiflentirc  iuftum  &  favorabilc  habendum  eft.  ingrarum 

Bald.idcm  l*j  jcrtbitind.  I.ty.eol.t  &}.cxco  filium  abhxrcditatc  paternaexcludi.id  vcroo- 

quodconftitutio  coircdtonaiit  extcndenda.v-  diofiflimum  eflct,  patrem  cogi ,  vt  impio  &  in- 

hiaiiasfcqucrcturablutdum  :  quodabluidum  diguofilio  bona  fua  tclinquat  Scio  cquidcm 

efle^ 
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cffcSc  ezhorum  numcio  cicatum  Conoan.qui 
ditctnguant  iuccrdchcta  ,  antecta  m  alios  an 
Rempubi  committantur.velut,veneficium,t«- 
bcl!io,prodiciopatrix,quxprocxemplisgra- 
viotum  caufa:  um  rcfe rt  Isjonin d.  muth.  nonltctt. 
C  dtlib  frittr.  an  vci 6  immediare  ipfumparcn- 
tcmrcipiciant,cuiusgenerispcccataluftin.ic- 
cenferc  propofitum  fuitTe  extftimat  Connan. 
non  veto  ea,quorum  convicri  non  hxceditate, 
fed  vita  pnvanrur.quimetiamolim  fcntentiam 
fuillc  Martint  Laudtnfd.Ucrtftrt.  laftn.  Vctum 
admifla  hav  opiuionc  .nihilominusiftoserrarc 
cxiftimo,quod  omncsomnino  caufas,  qux  pa- 
tremconcerocrc  p  o  fl  u  n  t , « duf. N*V. 1 1 1«  cnu- 
meratastfle  ,  necplurcsdaripoiTcopinancur: 
quippccumfjcrafmgularia.quodammodofinc 
infiwita :  vt  proindc  tcmerarius videatur fuifle 
Ttibonianus,  fiquidemomnes  ingratitudinis 
caufjs,quandocunquccmerfuras,enumerarcfe 
pofle.libipctfuafic.&prudentiusfeudifta.fcm- 
pernaturamait  dcpropcrare  novas  edere  cau-> 
fas.Illi  auccm  plaoc  no  audiendi ,  qui  fub  fccun- 
damcaufamcafusfingularesrcfcrrc  volunt  :  Sc 
illafccundaomniod  deioiuna  vctbali  accipie- 
da  eft :  quod  aliascaufageneralisprxmittcnda, 
Sc  caufam  primamdeioiuriarcali,  qux  vtique 
graviseft,  &  tertiamexprimcreoihil  nceclle 
fuiflec.Ncquc  dubiumeflepotcft,  quio  luftio. 
*  caufas  fpeciales  tradctc propofi tu  fuerit :  cxte- 
toquioineptealiascaufasadmictiprohibuiflet.' 
quiogeoeralitateiftaadmtflatora  ifta  dilputa- 
tio  ,  ao  fimtlcsvel  graviores  exhxredacionis 
caufxfiRtadmitcendx,  iciuoa  plane&  ioaois 
fucuraeft. 

TH  ESIS  IX. 
Lit  A. 

QuiajiliusvoluitA  Verahxc  fcntencia  eft.non 
excludipropccreafiliuaquercla  inofficiofi ;  Sc 
ratiooes  Accutf  cic.loc  militant  in  cafu,  quofi- 
ltuspoftmortc  patiis  confcnfum  accommoda- 
vit Vivo  autc  patrc  voluatasillactTcctu  carcc, 
cum  eo  cempcre nullum  ad  hxrcditatem  patris 
iuslubcat:quadecaufacooftat ,  hxrcdefcrip- 
cum  vivoicftatorcfruftradc  Falcidiapacifci:cu 
ctiamhuiufmodi  voluntas  admtfla  implicaiec 
rcnuoctacioaemhxrediratis,  jure  invalidam: 
qux  rcdtior  cacio  vidctur.quamquaTr.  vticur, 
quod  voluntas  illa  advcrfctur  difpofitioni  le- 
gis:quxquidcm itaoudeacccpta,  pnncipigm 
pctit.fe  aliamporrd  rationcm  delidcrat. 
Lit.  B. 

^uodfttxhtrtdtm fcrtpftt. ]  Hoc  quoquc  vctu 


TESTAMENTO.  ztr 
puto con tra  Gltff.in  tit.L  8. de bon.  ptff.  cent.  tnbb. 
&  Imf  pojl  Dd.t»  auth.nonltctt,  Cdthber  prtt  Nc- 
que  obftat  §.d.quia  nacct  illaadfcriptio, 

vtcxcludacurabooorumpotl.  coocracabb.  de 
quaibi  agttur,  &  vtccftamcocum  valcacquod 
aliascflctnullum,  oonautcmut  cxcludatura 
qucrcia, 

Lit.  C. 

Diftiogueodx  htc fuoc qua ftiones.an  v.c.fu- 
ror  auc  pacaitcociacxhxrcdarioncm  facla prx- 
vcrtcric.ao  fcquuta  fic.Equidcm  quod  exhxre- 
datiofaclafurore  fuperveoiente  non  tollatur, 
magis affirmaclafoa.  cui cod.ttfte , contrarius 
cft  Bart.vtcrqi  adcd  nule  a  Tr  lir.D  ailegatus. 

Konper nudam reconciliat  ienem  .  ]  R  an  o  n  cm  ad- 
dic,  qitodfiexhxtedaciocicioclaeflct,  filiitt 
maocrct  prxteritus,  Sc  ceftamcocum  nullum. 
Ec  camcn  io  hoc oihtl  vidco abfutdt ,  &  favora- 
bilitet  ccftamcocum  nullum  diccre  prxftat.qu» 
filium,cum  que  patct  recociliatus  cft ,  cum  no- 
taabhxtedicaceexcladere.  fic  curo  pletifque 
cafibuscadcmfit  vis  taciti  quxexprcfli,  pater 
rccoociliatos iciariam  tcrr.ififlc  vidctur.  S  I  Sc 
iudictumhicTr.defidero.quinooaoimadver- 
tit.idemhocquodproabfurdohaber.cveoru- 
ru  in  cafu remiflionis  cxpreflx .  qua tamen  cau,- 
fas  cxhxredationis  tolli  ipfe  alErmat-  Scd  nimi- 
rumhoc  abfurdum  quoquc  facilime*  remove- 
tur.fi  dixerimus.fiveremifliooe  exprefla ,  ftve 
tacica,vidclicecrecoociliaciooe,exhxtedatio- 
ntscaufamnonttatolli.vtbabeaturptooon  fa- 
cra,  6c  tcftamcntum  anoulletur,fed  ur  inhibea- 
cur  crfcctus.St  fiiioquerclaagenti, fi  ingratita- 

doo'>ijciaturopereplicationis,quodingratitu- 
doicmiiufit.fuccurratur. 

Lit.  D. 

Kequeplaeeteonciltatio]  Eadem  diftinaioeft 
apud  Covarr  incap  RainutiusdeTeflam.n. i7.fcd 
tamcn  io  Cmfafff.lit  I  de  peenitentia.tfu»  lit.  frro 
^ifCovmuvusciracur.fcdnon  fansbona  fidc: 
fiqutdcm  Covarr  ibt  »«.3  7.difcrte  fcrtbic,  quod 
pccnireuciataorumoperccur  tcmiflioncmdeli- 
ctiin  foioanimx ,  oon  autcmtollat  cxtcrioris 
iudicii  pccoarr.  Diltinclio  autem  illa  rcctecx. 
plicata dcfcndi poflc  vidctur:v.c  fi  filias arena- 
rius.oblique,  fi  manus  infcrarpacri.dirccl  e1  of- 
fendit  pjircm  :  hoccafunihil ,  fedilla  aliquid 
pcrniceutiaoperabirur,itautfifi1ii)s  telicloillo 
vitxftatualiumelegerir.contia  allegatam  ia- 
gtatitudinem,  teplicattonc  mutatx  vttx  fe  de- 
fendcre  poflit :  quandoquidcmetiam  hxc  noa 
ia  nnibus  uudx  Sc  fimplicis  ptsoiccotix  fabfi- 

K  k  ftir, 
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ftit.fed rem  in  integru  repontt: facit ,  quod qui  tus  cfl ,  v  i m"  non  peadet a caufa»Tt  ade6  ea  pro- 

arcaariusfuit.fi  tcmporctcrtamcnticoditiam-  batafiuftradcconvalefcentiateftamcnti  difpo- 

pliusnfifir.norccteexhsredabtrurarj.Nwiif.  terurtfcutum  vbicxhxredatiooi  tilii  caufaad- 

t.t.S  10  \\>\  jl  artnmriusptrmajcrit :quomodocte-  jectanon  eft.quia  tum  videri  poflir ,  fi  caufa  ab 

dtdcrim,h.vrcticu,qut  reveifus  eft ad  fidcm.ad  bxredc poft pioberut.pcriade  habeadum ,  ac  fi 

hxredttatc  patrisadmittendu  efle.  Et  itafc.ac-  ab  initio teftamento  fuiflct mferta. 

cipiendaerit c6munis Dd.fcotetia.de  qoaatte-  Lit.  G. 

ft atut  lafin  tLMHth.ntnUcttC.dtUb.prtt.  mmm.  i .  EtfiMditctmeUutfitU etditilUrit.]De  trtbus prat- 

THESIS.    X.  cipuccircahocqua;ripoteft:detcftamentorei- 

L  i  :   A  ciflout  ioofficiofo.de  tcllameotonullo,  Sc  per 

EtautM.]  Rcdditiuum  idte  Sc  qux  illud  fe-  a«aationcmrupro.'n priori.quodprxcipuehu- 

quuotur,adcaquxinitiolit.A.B  ScC.  ptopo-  luslocimaleomiflumcfta  Ttcutler  caratiooc 

euntur  nonrcctc rcfcrunrur.  iurisantiqui  cerrum  eft  ,  claufulam  codicilla- 

NeminMtim.]  lureTCteri  inret  gradum  &  Cr-  rcm fiultracflc.quod  voluotasa  furiofocondi- 

xum difFcreotia hic erat : qux propokta  Sc lub-  ta fingirur  /  t^.W.cuius ncc codicilli  valerc pof- 

ktaa  iHphJtt  Ldt  txbtt.Ub.  funt  d.t.13  frl  t6.dtltjMt  ».  Etcgofecundu  eos, 

LtT     D-  qui.vtfopr.notatum^hodicidfublaturapuraor, 

EtqtridtmfMufMoppcfttm  ]Coorradicit  eiquod  aliudforrcftaruendum.cum  Bart.inl  tt  b.t.  lo 

tradiditfb.  mjf».  etiamfi  nulla  caufafitadiecta,  a'tcro  fcntcnnam  fuam  obfcure  proponit  Tr. 

tcHameotumtamcn,  valtdum  Sc  qucrcla  im-  dum  ait.oon  cxcludt  filiurn,  criamft  lu  adjccta 

pugaaadumcfle.  claufulacodtcillaris   Atqmn  teftamcnto  nullo 

Lit.    E.  pofiro.quin  tiliusab  iareltatofuccedat.dubita- 

Admitttndintnftmt.  ]  Diximusde  hocad  th.t.  ri  non  potcrt.Scd  illudquxrendum  cft:  An  filiu» 

*:  diftinclioncm  ibi  rraditam  huc  repetimus,  ab  intcftato  admiflus  vi  illius  claufulx  fidci> 

L  t  t.    F.  commiflo ,  tanquamLodicillisrclictoobitrin- 

Stdfiliusprgitritttt.]Pt§neritus(ci\.el\.qniat-  gatur  Quodquidemnegaria  Trcur.cumaddu- 

queeahxredatuscft.ncquc  tnftirutus,m/>r./.A  &\%mCl*r.q»tfl  46.&Fmtbimtt  +.contrrv.  n.cx 

txhmr.lib  fl  inl.s  §.i.h.i.  Ncquc  fi  paier  v  cdi-  ranone  fubiecla  apparct.quodclauiitiatUama- 

cat.timpliciter ,  filius  violcntas mihi  manutin-  gis  cx  confoetadine Norariorum appouatur.  Et , 

tulit.prorinuscxhxredatusccnfcrt  dcber.cum  ha  ccamcDrationooconeludit.autariicquxrt-  ' 

9c  fubtalidemonltrationefiltusinlliiuipoflit/.  rui  de  jurc&  erfectu  illiusclaufulx ,  quani  a  te- 

*S.f.l. dt  bmrtd  tnfttt.  Sc  tn  cxhxredationc  noo  ftatore  vcl  illius  voiuntate  adicctam  in  dobio 

uidemfolcmoibas,  fedtamen  veibisopuseft  prxfumimus :  cum  ctiamnoo  neccflarioncque 

\.Cdtlitprmt-  Sc  ezhxredationcf  adjuvandx  fempcr  a  Notarijs  tcftamcota  fcribuotur.  Ego 

tion  fuot  {.ii.dtbb  ey  peftb  Planc  fi  pater  dixe-  co.itra  Trcut  Sc  Fach-cum  commum  fcntio,  ex 

rit,filium»rxtcreo,quiaingratus,procxhxrc-  hac  ccrtararione  ,  quod  claufula  cod:cil)aris 

datoeum  habendom  non  dubitem,*rf««r4'./  ).  hocoperatur  vr  defuadusab  inu  ftatocumco- 

Ctd.dt  Uber  prtt.  Cxterum  illocafu.  quo  pro  dictllisdcccfliflciotclligatur :  qi:o  cafu  vtique 

ptxteritohabcturfilius  rectc  ncgat  Trcutler.  filium  gravari  potuillc  fidcicommifsd  uemo 

cjim,licet  probatafii  caufa,  excludi :  piocul  e.  ambi<;it:vtproindcincpfafitq>iorundamobic- 

atmillorum  lcotentix  mitrcndus  nuntius  clt,  ciio  ,  qu6d  filiusnon  habcat  lcgitimam  titulo 

quietiarv  abintrftato  iogiatitud  ocmfilioob-  inftituficois:dc  quopatrcfamil  tnrtitato  rr.or- 

jjci  poflc exiftimaot.'  omotuo ablui  dc  ,  cumc-  tuo  fruftradilpuratui .  Pfobathaocfcatcntiam 

tiam  exhxredatofiiiocitra  exprcflioDem  cau-  tumgcneralisrcxtusir,}.:  9,s.t  dttefian  .(atquin 

i\.luftio,quxltioocmiugratimovciinolit/.io.  cxccptioproban  noo  potelt  )  tum  magis  cx- 

CJi.t.  prci\\iiinl.vU.$.i.C.dtttdtftll.quoyiobii\}t.  tc- 

Nnmntmnttunc.  ]  H xc  tranfpofira funt,  &  ad  ftaa-.cotum  ctiam  ob  defcctum  lolemoua  1$ 

l:t  E.pcrtioeot,  adcoofirmandum.quudcaufa  oullum.puta  tirogatio  omifla,  vcltatunt quim-" 

probata,RocxcludaturtiliuspraTtcritus.quam-  qucaut  fcxtcftcsadhibitifunt,  virtutc  huius 

Tisquoddccaulainfcrta  dtciturad  lir.F  rcfcrf-  claufulxfuitiaeii.-quomodoquidcm  vulgoDd. 

dumfit.Ied  lufubtilcmplauc  &  nullameiusco-  ioquuntur.licet  paui6infubtiliusilcdaftcctuoi 

«netptobatioacm:iiqatdcmrbitiliusprxtcu-  rcifcfpicmat«&aociotclliguot,quodpcrclau- 
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fulamillamcenfcaturharrcsrogatus  abintefta-  preflas.Jllud  conftar,  quodfubhisnullomodo 
to,  rcftituerc  hxt  cditatcl  per  fidcicommiflum:  comprcheofum  voluerit polthumum ,  qu£ oaf- 
▼rdifc«£hocexplicarC/«r./*f  fryf*»».  *.*6.  in  citarumigoorabac, SL  fifciviflec.  Terournilirer 
prtnc.  k  proinde  non  erat ,  quod  taotopctc hic  fideicommiflogravaturutnoo  foiflet  *rg.Lcum 
Sc  HudisdcoiibusirrideretDoc>otcsfupercilio-  onntt.tox.dee»ndit  frdemorjl  Accedic  quod  oiuc 
fusiIle,&iniquifltrrvusDd,inteiprerum,&ta-  generiscnniccturar praccipttclocum  habctK  in 
mco  fincfufrragiisceofor.,rfnrF*fr  decnd  *a  trr.  marcria  fidcic6miflorum.  10  quibus  dominatur 
f  Et  igitur  cocluiJo ,  vi  claufolar obligan  filium  dcfuncti  voluntas.cotta quam  fccenr.qui poft- 
fidcicotnmitlo:otfi ea  Ibla  coofuetudiDC  oota    humum,  proculdubio  dit«.<fr;fTm»um  tcftatort 
ritadtccla  probetur.  Tcitia  quatftio  dc  ttfta    ti  :cicommi(lohicobftringat .-  cuiufmodi  coo- 
mcntoperagnarioocmpofthumi  rupro,  magis  icctuns  eriam  io  aliiscafibuslocus  cft/.y.C.A./. 
dubiaclt,  tcfteCiw  d  0  46.  VbicumBarr  &  l.cummmttrxt.f  tod.  vcadeo  rcl  marime.poft- 
Clar  quicamopinioaem&  veriotcm  &aeqnio-  humura  ftncloiore  obligatum ,  defcodcre  dfc- 
rem,  &  hodicutiq;  communem  magiscflc  ait,  bcamasexceptioDe  doli,q«aexcludit«romo(t, 
diftingucodumputo.aopolthumusrcieotct  ao  quicontiapixfumptamctiamtertatoris  volun- 
ignoranter  fitprxrentus.vt  fcil  hocpoftcrtori  c*tempCMCif.tt.f»/  &l,ts  dt*dim.Itg*t  1 4.5.10. 
cafufidcicommiflbnootcoeatur.  i  Qtjiacodi    dtdoLtxcept i  \6.$.  \  dtmiltt.tefl*m.l.x%.dttntrt. 
cillisadfiliumfcriprispofihumuspoltea  natus  c*uf.den*tion  *rg  1 1 9  f.f  dtR.l.  Eoimvcroin  co 
partcmfidcicommifli  nonprxftac.  qudd  oihtl  criac  Anc.Fab  ratioocmlcgumfupra  citatarum 
tumdepofthumisteftatorfpciaviflet  litqtny-  l  ti.fr  19  dtiur.codicHl.ljy.dtltgut.i.meo^oR- 
mum  .p.</ci«r<f<w»7r#/  idemqucdefiltapoft  mot-  tam  exiftimans,  quodadcetramperfonacodi- 
tempatrisoataczeademtattODcrcfpondcturrn  cillos  fcripfctir  ccftator.qmppe  quammagisira 
I.qtugwi  10  t»d  ttt  cumonobftari  /  191»/?».  onerare  voluttlc  vidcri  poflic :  cumtameohxe 
quiafpecialiscfttatiooc  favori+bertatem/  tum  veraratiofit.quoddepcrfonaconcurrcnte  oec 
fMrtrjy.f  .19  deltg  i.  Dein Jc  quoniam  ,  fi  dc-  fpcravicnec  COgitavic  teftatot.  His  cofequens 
fanftusrcliquitfideicominiflaaconfobrina.ea  cft,cumoptniohxcinprxfumptaccftatotisvo- 
taotum  propartc  prxftanrur,  fi  confobiioan.  luncatefuodccur,  fipofthumopoft  teftamentu, 
tantumlucccfl'urarncziftimavit*,/.77'»'       Si  oato.  patcrfupervivcns.illudcumpolTct.non 
igiturille  qtn  partcm  aufcit,  m  paitcm  iotcrci-  mucaverit.vtpofthumnmfidcieommiflotcncri 
dcre  fideicommitla  facic , fi  tcmporc  codicillo -  dicamus:quod  hic nihil aut parum  ab eo diffcr- 
rum  fcriptorum  dc  eo ooo  fuitcogitacum.etiam  re  dicatur.qui  fcicnsprxreritusfuir:  quam  etii 
pofthumonaropoftteftamcotum  codicum  fo-  mulrorum  lcotcntiam  icfeitCl*rJ  *  4^.  a  cjtu 
lidum  aufcrcotc ,  qucm  io  utero  cflcigooravil  male  recedit  F,tcfun.  +  .co»tr.  tt.  fruffra  addutfta. 
tcftatcr ,  nulla  omnino  fidcicommifla  prxfta-  /.ij.D.&.hvbiex  caufa  inoftSciofi  teftamentutn 
buntur,  neqncdubitabimushoccafupofitoidf  caoqu.unafuriofocotidiruinrcfcindicur:&  fal- 
dicere,  (  ex quopracciponm  Fabti cortutt fuo-  fum  illud utFachin.aic  ,  eum  quipofthumum 
damftum^ctiati  omoioo  ab toteftaro,  qui gra-  prsetetiit ,  habcri pro dcmente ;  quoetiam ad- 
vi  TtcrOTXo.cmcfleigoorabat ,  fcciptis  codi-  mtflbfcquercturcootra  ipfius  Fachin.mcotcm 
cilUsdcceflrrir:  ciim  tX  tcxtusfupraadducli  69  tLltbr.  4.  c  ra.  oecfcicntcrprxtentumpofthu- 
hacfpecie  loquantor.  Scd  obuc  1  c  Ant.  F*b.  dt-  mum  fideicommiflum  debere:  in  qaotamen  fi- 
e*d  to  trrtr.  7.  multum  incercflc.an  dcrunclus  bi  paium con vcnit.quiaciufdemlibricap. u.ia 
adcertamperfonam.antndcfiaite  fctipfcritco-  gencieoegatcIaufulxcodiciltarisefTetftum,  ad> 
dicillos  /  Refp.  codtcillis  fimpliciter  teliclis  cafum  filiia  patre  prxicnripcrrinerc. 
comprcbcofas  intelligi quidcm  eas  pcrfonas,  THESIS  XI. 

qozabintcftatofuotiucceflurat^.QODtanicneas  Li  t.  A. 

quasteftatornulio  modo  fucccfluras,  imd  ne  StreUB*fttlegitim*  jHocquide  inretftalinea 
quidem in rerom  natura cfle putavit fnturas.Et  liquidum  crt.tcd  in  tranfverfalia  Dd  cotrovcr- 
quidem  favorabilicer  pro  polthnmo  dicamns.  fum  Barr  i«/.x7  C.h.tit. fratriprafccricoetiamfi 
pactem.quieuminuteroefleignoraos.fideico-  tocam  lcgttimatn  habeat.Salic-  ibid  ficotanon 
tnifla  rclinauu ,  non  omoincj  incercas  pcrfonas  habcacqncrclam  noo  adionem  ad  fupplcmcn- 
gravaflc  videri,  fcdquasaLcgc proximisagna-  tumdaouoc  Jc  quifimplicicct  futri  prarterito 
tishxicdkatcmadjudicante,  fatisfcicbat  cx-  ctiamfipluslcgitimaacccpcrit.querclam coo- 
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quafidominibonorumvidcntur/ n.d.  iib.  o>  mos  Vult.t.defeud  9  ««m-44.de  hxredicatio/<*'- 
pojihum.  qux  vicc  verfa  dc  paicntibns  dici  non  t.feud  «■  fri.f.  fiita.fr  i.feud.ij.ver  f.nonenim> 
poflunt.Vndc  illud  Jicnccxd.  confolac  ad  Mat-  Vult.i  feud.S.n.26  Ftpr.p.\.q  j*  n.io  Zafdefeud- 
tiamca.  10  omncsnofttos,&quosnobisfupcr-  p.t  ».44  mfin Borth  defeud.c.j.n  6  6 .  Rol. *.  VmU' 
fticcsna:ccndilegcoptamus:&  mfignislocusa-  SA,.conjvol 4»  i+.Ofafc  decif.it  n.j  Kntth  devt- 
pud  Tacicum  i<5.  annal.  vbidelocrugcnero&  jlit.p*8  c.+.num*\  frc.tn  9.  frftqq.  Kmo  con- 
filia.cyranniiuflufcdisvenismorrcm  fibiinfe-  ncxieft.quodcollatiorcm  cffcctufacit  hxredi- 
reutibusfingulos.aitprccatos  animxfux  cclc-  tatiam  Aza  in fumm.C  de  cellat.  nec  tantumret 
rem cxitum  &  rcIinquerentfuosfuperftitcs,ET  ipfius,  fcd eciam  xftimationis  ptxitationc  col- 
MoritvRos  j  &hinc  iliud  Eumcnij  in  gratia-  latiofit  Dtc  inl.iyC.de  collat  ira  vt  quibus  xfti- 
rumadhoncad  Conftantin  Omncs  conuola  macioconfcrrur,  confcr.iipfarcs,  &ineafuc- 
rant.vt  vidercnt ,  quem  libentcr  iibi  fupeifti-  ccdcre  vidcantur :  quibus  adc6  ius  fuccedcndt 


-         -    11     1       n  »    «  j    »    liuseftcxclufxafucccfs  one  reialicuius.quoad 
V«Mr»  «tfrff  T)t  i/uHMv4,\eM1iir..  lftius  rei  co,iatlooern  .  Quia       d  gj,  eft 

dfSfWsrnr.mudquoqMeadmitto.exiuregen-  intoto  quoad  totum  ,  &c  quomodo  hoc  in- 
tium.magisparcntibusquamfiactibus  bonali-  ducit  Pift,  d.  q.  ,8.  numer.tx.  mfim.  atqnin 
bcrerumdcben  :  &  ptoprerarcriorcm  coniun-  filiat  ftatutoafucccfstoneinfolitumcxclufx  ni- 
ctioncm,  lc  proptcr  fumroa  beneficia  ,  quxli-  hilconfcrendumciTe  conftu  Ergo.&c.  }.  Qaz 
beti  a  parcntibusaccepctunt ,  eoqne  pettinct,  rariocfteorum.qux  iurc  maioracus  primcc- 
quodlCtusaiti»£jf.»./.  parentibuspie  relm-  nito  foli  competnnt.  ad  frattcsteliqoos.eadcm 
quendumefle  :  qua  de  caufaetiam  indiftinctc  cftcorum.quxmafculis  tantum  debcntur,  ad 
parentibusprxterir.squereladatur.  fccminas.  Atquinilla  fiatribus  teliquis  oon  c&- 


  _  _  a    _    lK,  ,VWS,BUIJ   iwiiuu   ^<t,r,r  hi  frw*4  PM**,?* 

gentium  ad fuccelTioncm  vocaii  putarous.  Illud  f 4 .fcudi  nouitcr  empri xftimationcm  fccminis 
taraenfacilcadmitto.quodnonexfpccialt  ali-  confcrendumnoneflc.quiaineanon  fucccdat : 
quarationeiorisoaturxfrarres  vocenturjideo  •  &  quod  exfcudis  hxreditar.jsnec  quoad  xfti- 
queiunciutltin  modcranda  hac  fucccfsionc  marioncmlegitimafiliabus  dcbeacur,  rrad.rla- 
piuseflepetmiflum.etiamfi  ufquead  fr  atr  es  o-  tc  PtJUp.i.q.tf.n.  10.fr  16  Sthrad  defeud  p.i  .t. 
mnino  fuccefsione  exdudendos.  4<.  Vult.  c  9.  n.ts.  fiquidem  negato  iurc  fuc- 

LtT.    D.  ccdcn di  negaturiuslcgitimx  PifiJlocon- ij  Ti- 

SicUgtttmMfiu*ruminbinufeudaUbm,]  Atfcrr  raq  d.iur  prtmogen  q.Un  vndecx  eo  quod  pri- 
hocprocxcmplo.lcgitimxiurenaturxdcbirx,  mogcnicus  prxcipuumcapit,  ncclcgittma  fra- 
ftaturominutx.Haudfcioaufatiscaurcfiqui-  tribusdcbetur, Timq.d  trMcf  q.s.Ptftdq.  jg.». 
dcmbonorumieudaliumdiucrfarario.  &inijs  j+Et  cumigiturin  feudo  empto  fccminx  non 
»taiuscooftitutum,vtomnioofilixafucccfsio.  fuccedant,  fcquitur  contra  Trcurl-  ncclcgiti- 
nefintcxclufx  :  vt  proiodecontra  rceulam  in  mamjisdcberi  Ncqiobftar.quod feudumcm- 
ibcfiaTr.propofisam.nihilcxfcudisfiucipfis,  pturo  fitimproprium,  pcrlatcnorata  -  Vuit.ub. 
fiuceorumxftimanone,  nec  legitima  quidcm  iftud c.*  n.*4.  quoniamindcex  eo  lcg.timam 
faminisdcbeatur.etiamfifeudum  hxrcdirariu  dcbcri  noninfertur  .  quoniamfcudum  m  vno 
•utcmptumproponaturiquxfcotentiahacra-  alteratum.non  altcratur  in  alto  ,  fcd  regulacur 
tionefir«iatur.  Quodnon  cftcoofereadumc*  fccundumiusfeudorum  VuU.d.c.t.nu.  va.CUr. 
eoqnoquenilalijsdcbctur,  fedid  prxcipuum  ifeudum.q.  itf  n.  2.  &  intcrminis  feudumcm- 
rctinetur. Atqui  fcudusn  hxreditarium  vel cm-  ptum.cxceptoeo. quod gratuitum non  fit. in  a- 
ptum.non  vcnic  lncolIacioncm.E&c  Adfumcio  lijsomoibuspropnumccnfcii,  cradit  Tub.tmrt 
probaturi.quiain  h.sfcud.sfccm.ox vcl  pJuw)  ,.e6nfl0.n  i-Z*fdftHd.p.ix..,onclHLX.  eamque 
non.velextantibusvtiquemafculisnoofucce-  communem  teftacur  fententiam  Rcftnth/U  r 
4unt:ciuoddefeudocmptopiobat  poft  pluxi-  ttneluf.a.uum.u  &  quddijfcWmmodisadmiel 
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titut t  io  ctnctuf  3j. nu.pi.  Haocautcmquxit.  oishonorificoiaclantur,  &  inn«d<'svcrbisfub- 
repetit.Tr.tb.  vltinfin*  fiftunr.cum  illc,  cjununs  vniuerfi  fucccflor  no 

THfiSISXII.  eft,  bxresreucraeflenon  poflit.  Enimvcroer 

Lit.  A.  verarattonciurisitaconftirutum  oporrcbar,vt  .' 

AnUgitimufoloinftitHttonutitulo,  frc.]  Com-  filius  in  parte  aliqua  hxreditatis ,  vclmimma, 
muniflimehocarfiimatota  Doc"toribusio4«/i'.  vclvtiquciolegmma  ,  quxpro  triegte  vclfc- 
ntutjf.C.h.t.ftr  Sou.nj  c.t.rn^r.perquam  dero-    miflerecte  accipietur,hxrcsinftituercrur.  Co-' 

f atumcftiuti  vctcri.quolabipfoluftioianoin    fcquentcr  dici  poteft,  etiam  hodie  Icgitimarn 
nftir.rraditam  &  icpctitu  eft.NV* ->H  e  i.  (Ne-   reipfatitulopatriculari  rectiiclinqui.modo  ne 
quc enim nouum Iultmiano,  Proprijs  fanclio»  exhxredeturfilius>fcdquamuisnudchxrcmu. 
nibuside«tidcradcfOgarc.)Scili.ctiure  veteri   cupetur.  Piorndc  eriam  probanda  crir  Dd. 
filiusetiamoptin.us  quocunquc  titulo  telicta  poftBarr  fentcntia.relata  &  pioba-aad  laf  ind.' 
lcgitimacxhxrcdart  potctat  i  quam  iniuriam     tuottttC  dthtrtd.mfttt.  n.  4.  quo  J  infl  it  urus  in 
lufttnianascolkrc  voluit ,  vt  ipfc  ptofirctur d.  re  ccrra  mixtam  &  mediam  obtincat  naturara 
Kou.\\',.c.yinfrtne  Et  ramen  non  rotam  lcgiti-  intei uxtedem  verum  Sc  legatarium.  ita  vtfc  ei 
mainnecciTum  cfttir.uloh)fticuticnisu'mquc.  accrcf.ar.fc  remillamaucoritate  propria  occu- 
ie,(cdquamcunquc  pirtcm,  ita  vt  tcfidutim  a-  paiepo(lit:vr  ita  efTcctusaliqutsnudx  illioi  in- 
ctioceadfupplcmcntumpccatur,  vclquocun-  fticutionisluftunaoe^  cfle pofi.it  Exquibusctia 
quc  titulorcliclum  in  lcgitimam  imputctur  :  hoccfticttur,:mprobandamcflc omninodiftin- 
quioimncriamtn  rcfingulari,  id paucisctiam  c^ioncmTr  haclir.A.inquacommittitarfalla- 
thalerisfiliuminftirurumcflc,  fufficercexifti-  ciadiiierfx  qnxftionts  :quiautftipradidK,hoc 
mantDd.  quosrcfcrr  fc  fcquirur  laf.ind  Anth.  quxrttur.au  ad  validitatem  tcftamcnti  fafficiat 
tteutf  C.h  t.n.  \y  quin  oec  defunr,  qui  nudum  ti-  nlio  quomodocunque  exhxrcdato  legitimam 
tulumtoftirutiontscitra  vllam  rcm  lufficercptt.  parciculari  rituloreliquiflc .  quodomomd  nc- 
taot,  fimodofilins  aliundc ,  fingulan  etiam  ti-  gandum  cft:atquin  ahcra  parsdiftioctioois  Tr, 
tulolcgirimamconfcquarnr.  Qiiibusfaocopi-  quodcaufainfcrra  &  probatanccelTc  nonfit  le- 
ntoaibuscaularnprxbuirluftin. tnd.Sou  nj.  *.  gitimam  tiruloinftirur.oms  relicljm  efle  .  cft 
j.inerrnc.vbi  aitftibfifterc  tcftamcnrum.modo  dcindubicabili.fc  hoccafuaccquidcmnumum 
filiushxresficnominatus,  fc  ccrtis  rcbus  con-  rclinqucrcncceflc fit.  LtT.B- 
tentusefleiuflus:(olamenimciTe  iotcntionem       Dtbtturfmt  vUogrttanmin».)  Erpeditumhoc 
eius.exhxredationisiniuriam  aufcrrc:  vt  lra  fo-  cfleait  Tr.fciL/fr  U30  ja.fjy  16  C.n.i .  Se d  ohlU- 
la&nuda  &  nominalis  inftitucio  furficcre  vi-  revidetur.quodipfclit  C.&th  i<s.  lcgttimam 
deatur.  Et  vix  crt,  vr verbatlla  :uftimani  alium  etTe  aitquoramhxreditacis  EqtiidcmTr  in  cz- 
iotellecTum  admtctant,  licec  aianonc  iuns  hoc  egefi  deopcic  fidcicommifsi  loqairur,  attamca 
fitalienum.&filiusitanomine  tcntis  mftitutus  nimisgcoeraliterin  th.  finc  omni  grauamine 
xe  vcranonhxrcs.fcdlegatariusfit.exipfiuslu-  eflc  dtcit.-&  cum  io  hxrcdirate  cononcancur  10. 
ftin. conltitunonc  in/.  quotitstj  c  dthttrtd.mft.  racommoda&mcommoda,  &  in  h.vrcdem  vt- 
ittn9«%.fiquu9  Inftd.fidttc  btrtd.  vbi  raUsinfti-  pote  reprefcotaotem  pctfonam  defuncli  omnci 
tututproiegatarie  babctur,  &  oullas  adttones  aetioneshxredirarixdentur,  quora  hxredira- 
hxredirarias  aut  cxcrcec  aut  cxcipir.Necmulru  tisfineonere  dici  non  porcft.Neqtobftar.quod 
inrereflevideiur.anqiiitnomtaerenMcgarore.  legitima  debeti  dicitur  deducto  xre  alieno: 
lietoinfticutus.anm  tccetcainftirurus.aninfti-  quiahocnon  ad  adualcm  &  realcm  dcducxio- 
lurusrebuscertiscootcntuscrTe  iuflusfit ,  q-<<a  ncmpcrtinct.fcda.dfMbductioocmrationum  fc 
nmnei  htrtutrnttgatnrtjfunti  quodmagisapparee  compurationera,  quaorum  fitinlcgitima,  quo- 
excollariooe</./it  C.athtred  infttt. &§.ftd&ft  modo ctiam  Falcidiafc  Trebcllianica  dcducto 
ylnft.qu  b.nndttft*m-thfirm  ncquc aliade caula  xre alienodeberi dicunrur,quasramc  vix  quif- 
ioftttutiont  hxredismcntio  rei  certar  derrahi-  quamfiaconereefledicir,  licctfc  iilx  fidcico- 
rur/.'.§.4-/  9.<y.fidu4  iyl  10.de btrtd  tnfttt  t[\x*n\   miflbgrauari  non  poI»int  Cxrcrumrcxtusci- 
quod  rci  ccrtzmcntiocum  qualitatc  hxrcdi-   taticx  ric.  Cod.  hic  adcafum  fih)  cxhxtcdaci 
taiiaoullomodocoofiftcrc  poteft,  dtquoinfr.   pertiaenr,quomodoeosacccprosfuttlc  ab  om- 
dt  f.\\.  Qrjxomniacutnfilioex  mentcluft.luf-   nibusaotiquis  vfquead  iiarr.tcftatur  /*/  m  l  4. 
fic44Dt,vaaaiilaiunt,  quxdctitulotuftitutio-   CJ*$nft.f*bftiin  if.  Quemam caimilioadhnc 
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■f«re  iiaobtinebat,  rt  filius  «xbxrcdatus  modo  fis  fcil.fi  filius  in  paitc  hxrediratisvelmin?n..i» 
hgttimamquocuuquctnulo  haberct.  qucteia  vclut  »oica  vcl  fextantc  iuftttuiusiit.bac  acrio- 
■LCT;  ooo poficc»  idco  luftio.icgitimam  n  am,  ne  rccic  adtupplcmcntum  aget,  pctcndofedc- 
qiam  alias  porcioncm  oatura  dcbitam  vocrc  ciararihxrcdcmpiottiete.Vcramiltreueta  no 
ioler,fiiioiracxhxrcdaco:iiucvliooncre  &  di-  hxrcs.fednomioc teuusinftitutus.rc ipfalega- 
latiooc  voluit tcprxfcutau. Ex quo  lutclligit ur,  tanus  d t,  hoc cafn recti' fortaffis dcftdatut  fcn- 
crrarc  etiam  vulgo  Dd.  qui  caulalem  condittO-  tcoria  Dd.quiconditionem  exl.tcibuuoc.vela- 
neminfticutiooi  filijaihcctam,  perillos  textus  liorum.quosfequitur  Ant  Fnb.dic  i  +  .rrr.  «.qui 
putant elTe dctrahcndaih,  dcquoagiturinfra/.  adioneincx.tcftamentoioitituenda  clTcputat: 
i  dt  >  i  i.th,}Mt.D.  quodproculdubio  teftatut  lcgitimam  fupplcti 

Honfrecedtitde.lrin*  CipoU*  }  Rjtidcft.quod  malucru.quaroplanc  ludicialuarcfcindi.Ncq; 
itatcuera  dirfcrrctur  pixltJCio  kgttirax .  qux  adco  hicobltabit.quod  procertotradit 
ooo  nudam  propncraum,  lcd  plcnum  &  iplum  Cht  n  7.  actioncmextcftamcnto  nodari  iotcr 
iusvteodidcfiderat.  Acccdatquod  luftio.  ex-   ipfoscohxrcdcs:quoDiamhoccafu  filiosrcue- 
prcfsecooftituit  Ntu.ii.eaf.j  in hisipfistetmi-  rahxrc*ooncft,licetaliasctiamdicipoflit,filiit 
nis,vtfilius  lcgicimam  plenoiurc  kabcat.  Cx-  eorefpcclu.quofop plc  ncotumlcgittmx  pctit, 
tetumhxcratioinftitucndi  filio  ali-sbona  ha-  tuftai  legatanj  cflc.  Vixcnimpotodici poflc.fi- 
bcntivtiliscflcpofstt, fi  vfufrucluaiiui»  pauld  liumiftocafuquoadhunccrfccrumprobxrede 
portmorccm  obirccootiogat.         Lit.C.       kaben  poflc.cum  vt  pauldantcdictuui.hxrcsin 
Km  bonorum fid  h*redttatu  qutt*.  ]  Eftcclus  re certaioftitucusmixcxnaturx  fit  :etcnimre- 
cftmagni  momcnti,  quiaqut  habct  taturn  quo-   pugnat  huiusacliois,  quahxrcdita$pctitur,oa- 
tam  booorum,ioftar  lcgatarij,  qui  quoram  hx-   tuia,acq,  poffitpctetcfedeclarari  hxrcdc*  ,qui 
xcditacis.bxrescft.Bc  vcrdadfercioiftaTi  cau-  nullis  actiooihus  hxteditatijs  vtatur  aut  ioue- 
tiooe. explicacionc& diftioctiooe  cgct  Expe-  niatur.Ethancfententiiquodaclioextcftamf. 
dita  vidctur ratio,  vt  ioter  filium  cxhxrcdatum  tcxdctur  vcl  coodictio ex  L.  magis  probar  SiU. m 
&inftitutumdiftinguatur.quiafietincquit.quo  Lfimuu  i+.infin-frl  fiimm  je.infin.C.k.t.vbi  etia 
fniouscapars,  quam  taoquarahxrcsioiiuutio-  refcit  quorundamdiftinclionerr^anteftatorle- 
■istitulo  habco,  fi  pats  bxrcditatis  :  licut  ex  guimamfuppleri  vetuctit,oecoe,vt  illic  condi. 
aduerfo.quarta  ,  quxolimcxbxredato  titulo  ctionccxL.hiccxteftamctoagatur.Simpli>  ius 
particulan prxftabatur,  fine  dubiofuit  quarta  fortafsisdicemus,  offjcio  indicis  vcl  aibitnfa- 
bonorum.  Eoque  fcil. rcfpcxifle  vidcnturDd   railixercifcundz.  quodlcgicirazdecftfupplc- 
dumcommuoiuslcgitimam  partcm  hxredtta-  dumcflc,  vt  quoadlaltcm  filiusioftar  bxrcdis 
tisftatuit ;  quod  viaclicct  ex  c6muaifsimafen-  babeatur,vtabarbitrio,qui  intcrcobxrcdesac- 
tcntiamlcgitimahodie  titulo  inltuutionis  fit  upi  (blct.Iegitimaipfi  foppleatur.     Lit  C. 
rclioqucada  ,  (quarnuis  Salicccus  iimpliciter      Nennuinqutnnio.]  v  bdtc.inl.fi quk 34  n.i.C. 
dicaicflequorambooorumfi  l.feimmj:.  in  fin.  h.  t-  vbi  refurat  Br.  tt  tcddit  ratioocmdiffcreo- 
Jb./.ci  incptaratioc.  quiddebcarurdcductoxre  tix  quodquctclacxhxredatoad  rcfciodcdura, 
alieno  )Hxcqutdcm  ratio  luits  ditl.u  :  vcrum  actioadfupplemeoturnhodtcinftitato,  8c  vti- 
iaxtapauloaocedifpucacacx  Stu  iif.t.j  fta-  quc  ad  coufcruandum  tcftamenrum  tcndcns, 
tucndumomoio6  vidctur,  quod  ctiam  in  caiil  dctur  Plaachoc  Iurc  nouorcctc  dicitat ,  poft- 
filijinftitutilcgitimafit  quota  booorum:  fivi-  quam filiusomoino inftituenduscft !  cxtcrum 
delicetfihusnomioc  ccnusiolticutus  ccrris  rc-  cx  rarioociurisanterioris  o5  dc  oihilo  vidctur 
buscontcntuseflciuflu$iir  quooiam  hicfilius,  corutn  ratio,  quiactionetn  ad  fupplcmcoium 
fiucillxrcslegitimam  cooficiaot  fiuc  oon,  re-  quinqucnniofiniiuded  putant,  quodanunodo 
ucrahxredislococilcnequii   1  laoe  fifiliusm  luccedat  iolocum  qucrclx.  quodprobatur  cx/. 
ipfalcgitima  ,  velin  quotaaliqua  hxieditatis  i±infin  C  A.r.fecuodum  quam  in  hoc  cafufili) 
inftituatui,tumdemum  vciushxrcs,  «klcgitiv  cxhxrcdati  ipfaquoquc  actio  ad  fupplcmcntu, 
ana  quota  hxicduatis  crit.  Ccut  qucrcla.quinqucnniocircumtctiptavidc- 

Agtturiuifupplerntntum  ]  Hoc  itacxiurc  do-  tor([quarauis  quoddc  quioqucooio  dicituri» 
uo.led  iurc  vctcn  qucrcJxlocus  crat,  ctiatufi  fi».  d.  L  pofsit  uoo  locommodc  ad  qacrclam 
quisinminoii  paite  fuiflct  inftitutus  tcferri,dccuiustranfmilsiooc  principalitcribt 

Fctiticnthircdu*tu.  \  Dcpcodct  hocaprxmil-  quxtuui.;  Quopofito.dubiaxcdditui  fcnt£cia 

Anton. 
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Etitmfublttramtnto.]  Equtdcmiure  Can.ooa  ftinguendi  videntur.*  Primnsit  paterv.  c. duos 

Diu  turatx  rcDuatiatioucsfuftineatut :  fcdfoi-  habcosfilios  vttumquc  cxhxtcdaucric,  &  utri- 

tccx confuccudioc cciam  aon  iurarx.  quc lcgitimam rcliquerir.  vcl ad  rationcmNou. 

THESIS    X\\  iif.inltiturislegicimamdtiictic.a  Si  vcrumque 

Lit-    A.  cxhxtcdauetir,  &oeticriltgttrmam  dcdetit.  |. 

QuiMltgitim* nnne tritnt.] Mala  h x c  rario : quia  Si  altcrutri  tancum  dcdctic:  v  bi  pericdc erit,  aa 

ctuinlcL-undumius  vctus,quolegitimafempcr  illcqui  lcgitimam acccpit ,  exhxrcdsitus  fitaa 

ctjtquatt.i.huicquxrtiooi,anlibcri  cxclufi  fa-  ioltitutus:quia&  quoadquetclamcV  Jctiooctn 

#»ntpaitcmi  J  -cuserat:  quiafi  cx  duobusfilijs  ad  (iipplemcotum  cx  iurc  uouo  hxc  quaftio 

voum  cxhxrcdatum  parcc.n  faccre  dicamus,  cftaccommodaoda.  Ptimo  cafu  occ  qucrclx 

alcetius  legitima  rancum  erat  dimidia  quatrx  necaclioniadfupplemcnrum  locuscrit,  &  ftu- 

qux  aliaiclictqu  rtjrottus.  Quxriautcmhoc  ftradc  faciendaparredifpuratut.  AltcrocafuT- 

poccltdcexcluds  fiue  ltatuto  liue  exhxieda-  no  qucrclam  moueoce  altci  inrctim  pattcm  fa- 

ttoot,aoio  compucaciooc  icgicimx  conoume-  cic,  ita vctancum dimidiapars  hxrcditacts  pe- 

rcncur.  Eam quxftioaem  laj  m  Auth.ntmftma  rcodafitfx/ 8.§  8-A.  /•  vt  tamcaalcctius,  ilpo- 

C.*  r». 47.  vocataliam  j ptofundam  6c  dirtici-  ftcarepudicr, parsciqui  cgit  accrcfcat  :  &  dc 

Icm,  dcquacoofuIcuiRaphael  Cumao.oooha-  hoccaiuloquitur  lCtutin  1 1  r .k  t .  curoquiie- 

buciitquodrcfpoodcrcc.lnitiodillingucnuum  pudiauirpartcmnonfacerehts  ,  qui  qucrelam 

vidccucan fiiia  r.c.ficplaneexclufa  ftacuco.aa  rnoucre  roiunc.quooiam  (cil.  Icgicimam  rio  ac- 

cxhxrcdatiooe.  lllocafu  cum  omntndnullum  ccpctuot-  Ec  camen  fi  ab  alceiucto  ia  folidum 

iusfucccdendi  auc  qucrcla  ageodi  habeac  filia  inftitutafuctit,  alccri  quoque ,  fi  oonrcpudia- 

parcem  faccre  oon  poteft :  fcd  quoad  huoc  cffe-  uericvicloria proderir  «rf ./  a  f .  1  A\r.Tcrtioca- 

caumpro morcua habebitur.uquidcm ftatutum  fu  qU1  portiooem fuam  habct,etiamfi altcr,  qui 

hoc,  lotelligitar  cxcerorum  1  bctorumpoitio-  nihilaccepit.rcpudiat.agercquercla  autamph* 
dciv.  audam  voluillc-  tqutdcmcx tactooeturis  .  pcrereoonpoceiic.quooiam.vc  pauld  ance  di- 

noui.vrilcquaudoqucpuiiit  cflc  libctis,  r  c.  fi  £tum,  factumillud  pactts,  alccnprodcflc  noa 

Cntqu  cuor.vc  filijqiunrauumcio.rtatutoex-  dcbct,&  hucxhxtcdatus  dicitur  facere  parte. 

clufa  conoumetctur :  rcrum  hoc  quod  vno  vcl  £oquc  fi  patcr  duotumfiliorumin  bonishabuc- 

alcerocafucx  accidcoti  rontingic,  loconhde-  m  400  qUj  acceplf  ro.  8c  icaquarcxdimidiam, 

racioncm  venirc  ooo  dcbct.  hc  hacrcousio  ccr-  agt r<:  non  poccft,  qui  fi  folus  fuiflcr,  rtiquc  a- 

minisiftisftatutirc&cdiccmus,  Iibccoscxdu-  gCte  rotuiiIet.Geminumhuicexcmplumcft,o> 

fos  noo  coooumcran  in  compucabdalcgicima;  proponiturrW./-8.§  t-infin  b  t  10  parte,  quiex 

rctum  io  cafu  exhxicdatioois  faclx  ,  dc  quo  duobu>filijs  v  c  prxn  ortuis.nepotes.exaltcto 

Iirxcipue  &  fcrcraiuum  agere  Tr.  colligicur  cx  vnum.cx  jlrerotres  habet  vnicum ,  inquit,  I- 

ic  B  rcsdubiacft.quodcuincxhxicuatusfilius  Ctusfefquiuncia,  exhis,  rnum  dimidia voica 

afasabintcrtatocoucutiilTct,  oon  vidctur  fa-  querclaexdudu  :  quouiam  fingulorum  filioru 

clumilludpacns  ptodcllc  dcberc  alijs  libctis,  k-guimacrat  fcfquiuncia  ,  qux  oepotibusca- 

adeorumlcgitimamaugcndam  Vidctucautcm  dcmratione  &  quaotitatc  dcbcotur.  Exhisdc- 

phtafis  \\\i,ttbtrostxcluJosincomfutattontUittima  cidip  •teftquxftiopiopofitaiSii/trrf  iuAttthtn. 

connumtrnri ,  ambigujm habcte fignificatiooc:  nontff Ccihtttn.c  fi patercx duobus filijsrnuoa 

vt  vel  conoumcrctut  nomioeteous :  adcum  ef-  |Uu,-  cxhxtedauctit,  alteti  legitimamdcdcrir, 

fedum.  vc  cxceforum  Irgicimaficmaior,  relut  aolegicimafic  crienscocus,antantum  dux  rni- 

fi  ex  quinquc  liberis  rous  fit  cxhxtcdatus.-  Cx  Pnusdcfendit  l- inus  ,  qucm  ibid.  fcquitur 

Vcl  contiartomodo,  vt  re  ipfaconnuroetcotur,  Sal  ccc   1'ofterius  Barrol  cuius  fcnrentiam  cx 

pcriudcacfipartemfuam  acccpiflcnc ,  adcum  prjrCedd  appareteflc  vcriorem:&coofcqucn- 

cflcclum,  vt  cxterorum  lcgitima  minor  fic.  8c  tcroec  verum  eflc  quod  ait  Tr  lit.  B-  fi  cccs  unr 

tanca  ,  quaocaooo  exhxtcdaco  fratte  fuilict,  fi||j.&  voushzredatus.duostcliquosiotegrum 

quodlCctooftripartcmfaccie  dicuut.  Quooia  uieotcm  habcic:quoniam  fcmpcihicobftat  ie- 

autcm  tcm  ditflcihorcm  factt  ronftitutioluftio.  «ulailla  &  exemplum  \Cndi3.L  8 .§.8.quo  oftc- 

is  r.i.idcdadfationemiuusvctcris.qao  dtiui.quodexbxredatushic  faciat  partemj  8c 

indirtinftcioquotcuqucltbetis  legitiniaquar-  Coufcqueoter,quodalicubi  dicitur,exhxrcda- 

ucft^hxcicsnaaanda  ciit.  Ybi  ttescalu»4i-  ,amhai»«ipiomoitoo.cxttatciminosiuos  tra- 
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hendumiionciTe  Nec  quicquam  adcn  obftat  /.  dcoqucnoo  nifi  titulohxteditauolegitimaha- 
i(tj4C*(  dfboiKfojfcfcontratubi,  vdquuia  bcn  poteft,  fimplicitet  defendcmus.K  gitimum 
cjIu  noltroqui  portioncm  acccpit  cooqucrcodi  ab  harrcditacc  lcparari  non  poiTc,  ctiam  G  filius 
nullum  lushabct: vcl  potiusquia  fpeciahs  ratio   cobxredem  vcl  fubftitutnm  habear.  Neq;i 


ett  bonornmpoflcfsionis contra  tabb.  cviiuscu  ucrc  potcft ,  qudd parsfilijlegatis  gtauatacftt 
Bullomodopaittcipesfuucxbxrcdati  /.  S  infr  cum  lureordtnario  bcncficio  Falcidix  legitima 
dtbcnor.foffijf  contrxtubb  ctiam  pa:tcm:bi  facc-  fujmfaluarr.  babcrepofsit  :  ciirn  ctiam  poftio- 
rcnonpoiTunt  Ec  ratioTr.quod ctiam  vntu > lc-  crodueTum  hodic  inucntatij  bcneficium  cxtra 
gitimafitcricns.nonconcludit,  quia  fihus  pto  omoc  pcticulum  fit  conititutus  Et  aliatatiocft 
eoncurrcotchabctuwfciurc  vctetiquaq;  vntus  dcbiti,  quod  cx  coottacTo  8c  conuentione  det- 
filijlcgitimacratqiiarta,  &raraen  filius  cxhx-  cendicaliaverohgitimx.quxnonnifi  impto- 
redatusfacicbarpartcm  vt  altcti  tantum  fcfcu-  puctanquam  xs  ahcnum  diciturdcberi  :  a'ixs 
cadebcrecur di  t.^sinfiu-h.t.  lllud  nonfacis  vt  maxtmcfilmsncc  cohccredem  necfubflitu- 
intelligo.quarcTieutl.d.Iit  B.  duos illosin  rc  tumhabciet ,  lcgitimamiamcn  rcpudiata  hx- 
particulan tnftitutos ptoponat :  cum  tameo  ca •  teditatc.ficut  quiuisalius ctcditor.rctincrc auc 
dcmquxfttofit,  fifiiiusioftitutusfitiu  lcgiti-  pcrfcqui  polLt. 
ma.imocxfcotcotiaTrcut.lictiamoooadicd.i  LtT.  B. 

eaufacxhxiedatus^quippcquir/w/i.iw/hj.  ctia  SifidttraHo xre«/i«w.l  Ambiguus  quoqueho- 
hoccafu  tcltamcur-.tm  pct  qucrclam  impug-  rum  verborumfenfuscft  :  quia  fi£inficaoc  vel 
Baudumcxilhmat.  Illaquxfttofupcrcft  ,  ficx  dcttahircalitcr,ka  vtnullum  oous  hxrcdiraritl 
quinquelibcfisvnushtcxhaEiedjtus,  an  qu.v  quacunqucranonc  fuperfit  .•  vcl  itadctrahi,  yc 
tuorilloruni legitima fittticns anfcmis.Et  cnc  fubduclis  rat  onibus  ,  8c  computatiooe  inita 
temtantumcllercfpondct  Saltctt.  tn  jtutbcnt.  bonotum  &  xris alicni,  quantitas  leoirimx,  8c 
nouufim»  Cod  h  t.numtr  i.  vt  itaexhxredauis,  indc  ,  quantum  legatariis&fidcicohimiUarit» 
nec  minwctc  nccaugcrc  lcgitimam.fcd  vtrobi-  dcbcatur,  cognofci  pofstt  Prioracceptioio  ca- 
quepro  mottuohabcridcbeat.Vcrumhxcfcn-  fu filijexhxiedati,  vcl iore fioguhri  inftuuti  : 
centiais  ratione  vcta  iutis,  piobaoda  non  vi-  poftctiotio  cafufilij  legitima  vel  fimplicircr  tn- 
dctur  j  quoniamhicquoquc  rcgula  ilh  vtcn-  fliruti.vciaeft  i  eoquetalis  filius  omni..d pro 
dum  cenUmus,  quod  cxhxrcdatus  faciat  par  paiteonerahatrcditariaagnofcct,  actioncfque 
tcm  ;faccrc  ;>utcm  non  pottiit  ,  nifi  pm  iatJ,  hxtcdicarias  Sc  cxcipiet  8c  c  xcrc.:bit  :quod  cx- 
«oque  ncc  c:ficcrc,vt  fiatribuN  quatuoi  dux  v  ii-  cmplo  Falcidrx  8c  Trcbel  lan.  apparec,  quaru 
cixdcccdant,  fcd  tantumquintapatsfcirufsis.  itidemcotnputatiooemdcduclopriusxrealic- 
hafiex  fcx  liWcris  v.iuscxhxfcdatus  lit  ,  rcH-  noiniri,  ccrtiiuriscftt  ioeoque  videtut  orTeo- 
«uorumlcMtimaquioque  vncix  futurx  fuoc.  dere  Tr  q  uth  12.  fincomm  onereeam  dcberi 
°    THESlS   XVI.  affirmans,  idcutidem  tamcn  cam  hxreditatis 

L  c  t.  A.  quotametTc  inculcat  :  cum  tamcn  ooo  pofsit 

fHrtdittuunmbonorum  ]  Repetimushuc  no-  habcrcquotam hxrcditatis,  quinoo  parcis  i!- 
tataadthcf  li.lit.C.  liuscommoda  fentiat&  incommoda.quodipfc 

Amgwfi'***}  Quxftio  hic  proponicur.an  Ti  fatctot  dtff  .ftif.th.it  lit.A. 
filiuspofsit  repudiare  hxredicatem  ictcoca  le-  Lit.  C.8c  D 

fitima  EoimTCioptxfuppofito.quo.}  legftima  Nucrtf  ratnr  ]  Quxftiohincalicnaeft.i.dco- 
zreditatisquocafit ,  hocipfum.  quod  rcpu-  quetracl.mdaco  loco,  quo  ipfe  Tr.fcrcmittit- 
diate  non  pofsit.infcrcndumeiat :  cumprxicr-  XonlegtiA  *df\m  caujns.]  Hxc  quxftio  noa 
timTi  umplicicetquxcatdcfilioinititutorcum  taiuumadIc<;itirnani,iYd  ctum  8c  frcqucntius 
aeleeitimsoonnifiio  cafu  filij  cxbxicdati,  vcl  adfalcid  pertinct:&  vteifitlocus,  anteoraoia 
cxiuteaouoiorebas  certis  aut  ipfa  legitima  cooftatcopottet,  an  ex  hoc  gencrc  Icgatorum. 
iofticuti,  difputandcbeat:  quoquidcm  cafu,  dctrahatur  Falcid.  nec  nc  ,  dequo  agitui  mfrm 
cum  tuxta  fupeiius  difputata  legirima  magis  fmU\Jk put  i+  th.f  vbiaffirmans  Tr  Falcidiam 
bonorumquocarit,  proculdubio  filius  recle ca  cx hislfgatisnon dctrahi ,  huic lococor.rradi- 
accipiet,  tanquampattcmablixteditateplaue  ccrc  viJctur  ,  quomam  fi  corum  alia  quam  li- 
feparatam  &  diuerfam.  Sed  ex  aduorfo  in  cafu  a  bertatum  ratio  cft,&  ca  lcgirima  non  mmuunt, 
Trfiopohto.cuntiliu&iBftituiusbxrct  cft,  a-  rtiqi<cfaUidiaoi]»acicutux.  Eltauccmpnor  itta 
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fenrenr'a.qttxdefendirur<rV#.au£.;4.commu-  nicatisincuirucxdamnacorum  lonis,  Ipfii  iurc 

nis,pa<>b  ic.i  *  Gloff.Cyn  Bart  Baid.  Salscet  tnAu-  fjlco  quxficis.libcrisporroncs  luur  alligoandx, 

tftM.fi/niita  C.ad  L  F.<  rW.  Iiccc  in  hums  rti  cx-  iuxca/.7.*V*w»  damn.  Iurc  planc  m  uo,  fublaca 

plicationcnonomoiodcooueoiatintcr  Dd.iuc  boaorumeonfifcarione,  hxc  quxrtiooulij  cft, 

cnim,quilibcttjrem  hotum  lcgarorum  ooccic  uili  luxramorcsquoiundam  lcgiouum.vcl  fpe- 

putJi  tfoii  hxrcdi,  itavr  nihil  alijs  lcgacanjs,  cialibus  quibufdam  calibws  Tr  accipiacur. 
fcdquaJranrifanrumdcccdac  argum.l.        9.  THESIS  XVII. 

'vnjcamigt.ur.l.iit.  vr  adco  cftcccuipfolcgaca  Lit.^A. 
Uij  10  quairam  Falcid  hxrcdibusimputcutuc-       Affirmatiuadtfrndifoieft  I  Vi  p  itcrpro  drl.fHo 

qux  vidctm  ciicfcoteocia  GiufJ'.'Cjt..0>Sai<tt.  filio  Ug  cimamprxftacc|ccn<.au.r ,  vixvidtcux 

t»  .  Autk  jimtintr. Ahj  pci hu:ulmuUi  icg.ir.iro-  auc  ntic  aut  bonaratione  dtfcndi  pollr  :  qutppe 

ra_  haeieduatvm  ntinci  cxiftiroanc  >  ica  vt&  quod  hliusviuopacrc  ut  cius  bormnullum  pla- 

hatedib  6t  lcgacarijstc  ipfi  iropurcocur,  «Vao-  ot  tus habcr : ncquc  vllanifiroottuopartclcgi- 

rcquamde  rarioue  Falcidix  quar.cur,  inuarx-  rimaincclligatui :  vt  proiodc  fercodum  r  on  ti  t , 

risalicui  dedticantuirqux  fcnccncia  cft  Bart  m  patrem  cx  dclicro  filaj  obligari  .  <3c  cictavllam 
JkpirJ  authfi  "ibter  &  ptobacttr.cx  rcxcu fuam  culr^m  fuftincte  f  anam.  Eclucrpocna 

auttm  l.*U.L.Faltid,vb\ dicttur,  quoivnacum  torpoialis  Sc  prcuniauatncci ll Jrni.tnr,  acta- 

atre  alicBod.ducaocur.impcnlatuucm,  «fc  prc-  rren  ingcncreconueutanr.qucd  vrraquc  patna 

tiafcruorum maiiumiilotuin  ;  cumautcin lcga-  clc.gcoctalc  auccm  &  luns tatioois  tpfiuS  ptx- 

tumlibcrtaris  ,  iit prole^aco adpiam  cjuLiti,  ccpcum  tft,  ne alicox  culpx  quis  fiac  fucecda- 

dc  coquc  rtlponfum  iic,  quod  »ou  paciatui  ral-  ocus.dc  quo  plunbusagitur  infra  difpur.  14  rh. 

cidiam.fcdlcgirimaro  etiam  minuaci./ «.J  9.  vlc.vbi  Tr  dcfcodir  ft.icucum,  quo  paicotcscr 

tWr»todenimitumiacclIigimus,quomodoi>i<c,  dclidis  libcrorum  ad  potoam  pccuniaiiam  tc- 

quodpct  eiufmodi  lcgjta  pnuilcgiaca  rulcidia  oentur.Illud  recriusdtccrur,quodpaterpro  dc- 

minuarur.accipctcdcbcamus.vidcitccr.vcance  itcloexloluic  filij  buic  io  lcgtciinam  impucan- 

omauinftarxiitalicnicxcocamalia  dcducau-  dumelie. 

tur.  St  tx /Uitntpottm.]  Non  difficulccr  admirtam 

Lit.    E.  hanclimicacionera,  cum  rcgulanon  fatiscon- 

Uonfumftmfiudtorum.]  Duplcx  hic  quxftio  ucniacranoni:catreroquinfacilc  corrarium de- 

elTcpoccft.au  iumptashiconfcramur,annlioin  fcndcrcm.quodncpori  iliiobftancepacre.  nul- 

lcguimam  impuccncur,  (icuc  alia,  quxfortca  lumiusclfcporcft>& ipfeparer  proculdubiocx 

viuopartcaccepitfilius.-quodmagiscft,  vtnc-  caula  dchch  bonafuamiuucrc  &  liberis  ooccre 

i;andum  vidcattit  :  dc  quopiunbus  agicur  co  poillr. 
oco,  adqucm  Tr.  fc  rcmucic,</(//>  \9.ib.  iy  Aut  exeontumaeiafiliut  cordtmnatut.]  Minus 

Lit-  F.  ptoba  udcturhxclimttacio:  q>  factlius  videa- 

Non  fubiioticbontrumpatrit.]  Ambigux  hu  tur.patrcm  hwc  cafu  ccocri,  cum  cotumacia  ye- 

iuspropofirtonisquodpublicacio  bouoiumpa-  iumcMittum  non  fic.tV  prxcipue  caufasciailcs 

trisnonmiouacicgitimim,  hxc  fenccntia  cft,  concc:n.ir:veluriiureciuiii,vbibliusex  dcliCto 

quodcxpublicatisbbnisfilio  legmma  dcbca-  ciuiliccr  iorenraro  condcmnarus  eft  ,  parerde 

rur,velquodcafumina_,quxlcgitimjm  cfticir,  pccultoiectcconuenirur/  1  $.ti.i«/>«c.Cxrcrun& 

inpublicarionembonotumnon  vcoiac  :  dc  qua  caluscx  mteSaxon.  minus  rccle  hic  procxcplo 

camcnpropofirioneex  ltncta  turis  rarionedu-  atfcitut.iiquidc  vt  hic  aiccoiure  ex  delicJo.filij 

bicaripoccft.quod  fcilicctparcr.  ficur  booalua  patci  noxali  aclionccuueniri  poccft : nam  & ica 

confumendo,  ica  tk  dclinqaeodo ,  quoad  hunc  mre  commaoiin  fcruisobcinecvt  quiaeoru  no- 

efFcclum,  Iibcris,  vrnihilcxeius  boais  conlc-  miucnoxaliactionetcneriirdomious  ,  eosauc 

qaaotar,  prariudicsre  poicvidcatur.  Etcum  noxx  dedere,aurxftimarionem  damni  prxfta- 

aiithontacclcgum  pei  delictum  bonaqualt  m  icobligctur  Lit.  C 

commifiurocadaot,  icavc  damnatjonelcqaut*       Ybittimfpontt  afftfnmtit.)  HquiJt  m  legitima 

setto  adminiftrariooc  bonotum^pdccftato  alie*  oon  niii  inorruo pacre  debetur,  eiufque  quanci- 

aandi  dcipfo  domioiopnuatus  videarur,«r|.£  tas  ad  racioncm  bonoium  qux  rcmpore  mot- 

xt.dtderiAi.  quod  Jibcios  h-bc  c.  jus  ilJud  mucaie  tisfunt.inirur  .  uaque  quodpater  irafilioarttg- 

aoopotcft.llludautctnTCiumclt,quddhum9-  Baair,  noacamicucralcgirimaE,  qcampottus 

Ll   J  do«- 


xSt  DlSPlITAT 

dooationisfapietnaturara  ,  &  mottuo  pattc  ia 
lcgitimamimputabitur. 

Lit.  D. 

jtffiiitri  Ubet i*dick trhitrio  ]  Ambiguc  &  ob- 
fcurehocdici  videtur.  Equidcm  quaiuuas  ipfa 
IcguniiX  fatis  iure  dcfioica  eft :  &  vbi  lib/eri  yc! 
abmceftato  vcl  etiam  ahascx  ccftamcaro  hxie- 
dcsexiftunr,  dcUgicimanon  quxritur.fed  tum 
dLmum.vbifoitaflisiuxtaN«*.wj.f.  t.  hliusio 
xcbusccrns.ica  vcincegram leguimam  non  ha- 
beat,  inftuutuscft :  vt  ptoiodc  non  rciftc  aflir- 
mccuringeocrc.vbilcgictma  a  patre  alfignaca 
noncft.aiudicceamaflignandam  clTc.  Q^in  & 
legitimafinc  iudicc  alibrisaccipi  po^cft  :  &  il- 
liusofficiotum  dcmumopascft,  vbi  dccorpo- 
xibus  &  fpccicbus  inter  hxrcdes  concroucrfia 
eft.cui  coottoucifix  ctiam  circa  quarcam  Fal- 
cidiam  vc!  Ttcbcllian  locusclle  potcft.  Plane 
cafusfio^ulariSjqucmctiam  Menoch  citar.loc. 
traclac,  nullam  mm  prxccdentibus  habens  at- 
initatcm.itanudcproponendusno  vidcbuur. 

Ctromdnloco  )  Hxcquxftiotratf  ata  fupra  ad 
th.u.lir.D.ie  otioschicrcpctuur. 


Disputatio  XIV. 

DE    PETlTiONE  H/£RED. 

Krpondttlt* 
IODOCO  SCHEITING: 

Frif.  Occid. 

T  H  E  S  l  $  1. 
Lit.  C. 

j  VO  rtfpecln  iniiuiAu*.  ]  Vcique  omne 
•  iusiocorporalc  indiniduumcft.& ta- 
1  menineononaflcntiorTieutl  quod 
,  ^  -  quxcunqucio  contrarium  dicjvilc- 
tor.defubtcclohxrcdiratis.cV  rebushxrcdua- 
rij$aceipicndaexiftimat.fiquidcmi»/*§  htrc 
dts  ixJ*h*reit*fl.  iu$  difcitediuididicirur.no 
■  uidcroquafihxreditas  iam  conftituta  in  aJi- 
cuiaspctfonadiuidatur.  fcdqudd  teftarur  io- 
ftitacndoplurcshxrcdcsefficiat.vtinfingulo- 
rumpcifonadiuifumflc  diucrfum  iu$  cxiftat  t 
quodtamennoofitporeftatc  teftatotis,  fcdle- 
gisxu.tabb  quxnooieshxicduaitas,  iodiui- 
fasmancntcs.fedoroniooipfumiusdiuidit ,  »t 
tamen  fubfcquatut  voluotatemdefuncli,  ditti- 
dcudoiuspropotciooibu* ,  quaatcftitorafllg- 


IO  XIV. 

nauitquofcil.refpcctuiW./.j.C;.  11.  tasatefts 
torc  diuideodum  eile  dicUur  ,  quontanyoon 
adfcripcis  partibus  omncs  xqualucr  futuii  ef- 
fcntbxtc  Jes. 

Commununem  rteipit ,diuift*n*mnon  ittm.]  Ni- 
mirum occutterc  vuli obieclioni,  qux a comu- 
nione  deduciturad  diuifioncm:  qux  ctiam  tlla- 
tin,fi  dc  dtutfionc  noo  craila  &  reali.  fcd  m agis- 
inccllccluali  qu*ratur,vcracflc  vidctur,  fiqui- 
dcm  ipfa  commuoicationc,rcm  quodammodo 
in  pattcsdiuidi  ncctflum  cft  :  &  muhdmagis, 
quodincommuuicacur,  diuiduumefle  diccn- 
dumeru,  &diltiucla  vocis  ambiguitate idcm 
&diui(umfubti!tus.&  ratione  corpoium dtui- 
duum  dici  poccft  Ccttrum  quoad  piopofitam 
quxftioncm.  quodde cotnmunionc  lixrcdita- 
ttspaflimlc^uurnontamadipfum  ius,  quam 
potius.cootra  quam  cxiftimat  Tr-  ad  rcs  bxre- 
ditatiaspctctocre vidccur  quomodocnam  noa 
iuns.fcd rcrum  diuidcndaiumgiatia ludicium 
fam.crcifc.inftituitur. 

Lit-  D. 

Sutttffioinxnitterfummt.]  Cenus  hocimpro- 
piium  cft  ,  quod  fcil.  ipfahxreditas lucccflio 
noo  cft.fed  potiut  hxreditatisacquifuio.  «cluc 
paflim  hxresfucceflor  vniuetfi  inris  dicitur. 
Ncquc placet  hiseorum fcotcntia,  qui  bic  coo- 
finguot aliqoodius  amorte  defunCti  txiftcns, 
de  quo infr*  p.x.difp  ix.lit  jl.qaod  ipfum  tanv£ 
fuccefliodicinoopoflct  :  ncquctonouum  ali- 
quodiusamortcdcroum  confticucum  .  fcd  ln 
lusjdcfuoclt  fuccedit  hxies;  &  quomodo  bono- 
ruinpoflcf$iodicituriuspcrfequcndi,/.t  §t.Jt 
bon.peff.  ita  &  hxrcditas  fucceftio  appeilari  tt» 
dctur. 

T*rf»n*md*fun8irtprAjtat*ns.\  Tradirur hoc 
inl*i  \i  tnfinMhtrtd.mfitut .&in%.feruui.  t  ,!*• 
flitut.tod  v  bi  adijcitur.quod  tcprxfcnrcr  dcfuo- 
clipeifonamnonhxrcdisfucoii.  Coi  obftat  /. 
n*u*ti*.x  +  .inJin.d*n*M*ti*m.  his  veibit,  moite 
ptomiflorisnon  cxcinguitarftipulatio,  fedrta- 
lic ad  bxrcdem ,  cuius interim  petfonam  hxie- 
duasfuftioet.  Ncque cnimfcut potcft,  quod 
l'^e/T  frBtWt.ind  /24  verbum,ri<«M;,  tcfcruotad 
pron  1  ii  oj  cm  defuclum.Rcdiusdicicur,  fi  coo- 
fidcretuteucotusaditx  hxtcditatis,  quoniarn 
hocfa3oficlionc  tutis  hxtcdttas  cum  tcmpo- 
xc  moitiscontinuatur/  tmnu  tjt  d*r*%  t*m  8c 
pctiudcomniahabcntur.  acfifub  tcpus  mottia 
cCtinuohxtcdcsextuiUcnt/  eni*\^.d*r*g.tur. 
&  Iixtcs qui  adijt  cx  mortis  tc" potc  dcfudo  fuc- 
ccfti  fle  in  tc  I  Iigatux  /  a  W.+Jtfti.ft.Un.i*.  d*tu- 
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auir.  hirt.l.  eorcfre^ti  bxrediracem  videri  re-  mixtaperfonalisdeVcatappejfariiuxta  tf.l.e.c- 

prxfencan  perfonam  bxrcdis:cx  quorcfpofum  h  r.Ncque  eoim  fien  poteft  Betlm  i  fnpput  ).c\- 

tftindf  4  /.i  S.quodfervushxreditariuscriam  plicatio,quodi»4./  7.  dicitur,  ad dupliciaiudi- 

hxrcdi futuro vtiliter  ftipuletur:  Quod  fi  re-  ciarcfcrctishoc  fcofu.rationem  atftiooisfami- 

mocaiurisfictionripfuminftaus,  &  rci  venca-  lixcrctfcundx.qux  trigintaanni*  durar extgc- 

tcm  ,  &mcercumcvcn<umhxredisforce  pra?-  rc,vcid£inpetionchxredirarisobfctvccur.Ma- 

moriencis  aut  repodiaotis  actendas ,  neceflario  te  cciam  £.:>»  ry  Bart  ir.  d  l. 7.ideo  jo.annis  dura- 

ftacucodun.cft.quod  harreditasincetim  reprx-  redocenc,  quod  derurcootraritulocopotTidf- 

fencec perfonam defuoduquatn  1  acionem fortc*  Ccm.-cu  Imp.cxpiclsc,  cx eo , quod actio fic  pcr» 

appellat  Acenrf  ini.^.%.lMhtrtd  tmjht  Nccma-  fonaIismixta,duracionisilIiuscaufamdcfumac. 

\tlehan  Tmbibii  infpici  pcrfonam  defuncli >  vt  Et  vetc  ii  alixquoq;  adlioncs hoc  fenfu  miirx 

aclus  valear.icd  hxrcdis»quoad  acqutiirioncm  dicuncucvrofteodicur  infrndifpnt 19  th.i  cciam 

Vmimdititrfmtrimtninrnhi.rtdti.crt  jSiquidem  bxc  iiaappcIIariuotciit-Facir,  quodu6  fimpli- 

cum  confundicurcnmboniseius,quihxredica-  citer  polK  iTotc.fcd  quatenusfcpiohxredege- 

tem  adivit:  licettitulusmaneat ,  nccomnimo-  ric,hxcaltiopecfcquicur:cum  etia ,  quod  aclio 

doeciamrefpc&ushxredicacisaboleacur :  ve-  hxc  rcfpcclu  prxftatiooum  illaxum  pcifonaliu 

Iuti  il  de  Falc.  derrahendaagacur:idque  hodie  bonxfidci.quxqualiras  actionum  inpeifonarn 

magisobcincbicfi hxrcdicas cum beneficioin-  propriacft.cciam  olim habitafuir. 

Tcntaniadirapioponatur.  THESISHI. 

THESIS    II.  Lit.  A. 

Lit.    A.  ^/i*/n/or/4.]GencraliusIoquendo,& con- 

N  imirum  ftriclaplane  hic&  fpecialis  vetbj,   ITdcrarocfrciftu  :  cxrernm  conftac,  quod  prx- 

tor  hxredem  faccre  aon  polTit.i»  trinlnft  dt  io- 
nor.ftff. 

Lit.  C. 

Sed«tt»ryfid\icommtffmriam.]rioc  idem  magis 
probat  Aecurf  inl.z.  dt  fideicommiff  hertd ptt*& 
ririonesvarie&  proprieactiones  habendx  fint   Bmrt  l.vltim.eoi.Scd  dubmtn  facicquodSCta  iu. 
mTg.d.l.zs.&$.i.I»flit  d,m8um.  riscivilisparcesfuoc ,  &  cx  ijs  venicntcs  acTo! 

Lit.    B.  Dcsrcferuncurincerciviles,& opponunru;  nie. 

Gmnino  tjft  aclionemreillem.]  Equidem  vr \3T\     toriifM  pritU.lnfiit  dt  ferftt      tttnf  .  atl  Ftcum 

diccumpeciciooes.actionesin  remiunt  /.  \%.dt  adionesdicuncur  contra  inris  civili»  jt  gufam 

•bVtg  frm8  &  ipfaatftionisformula  adtionemin  tranfirc,inscivilein  fpecic  &  pcrcxcYllcnt;am 

remcflearguit.dumpctimuinosdcclarari  hx-  ptoiurcanriquoxn.tabb.  accipitnr.quofctifa 

redes  &  resrcftitoi,  &  omnmo  hxrcdiracem  ctiamcooftic  Impp. fxpeiuri  civili  opponun- 

noftramefleincendimus/.  j.f.f.  &  vindiracio-  rur:&aliasfucccflioncsexSCcisOrphic.&Tcr- 

nesomnesinremfunrf  appellamm.lnfl deaet  in-  ruU.in  prxtoiiaseflcnrreferendx,  conrra  /.  1  im 

terillasautemhxcaciiorcfertur/.i.  m  fr  de  rei  finJ>.t.&L  7-  in  prme.de  csp.minttt.  vbifubnovis 

■vrW.idqueipfacirulotumfcriesin  Pandcclis&  legibuscciamSCca  cemprchenduntur.  Er  i«*i- 

Cod  argoircquopcrtiner  ,quodhxcadlionon  curfiqoidemSCcaiuriscivilisfonc,  eciam  qui 

hisfuccedicnon  prxtoria.  fedcivili  petitio- 


«fignrficatioeft,vtactioneminperfonam 
cantum  deiigncr ,  «/.t78.«*VP.S.quoniamin/. 
xj  dcobltg  ryo/l pericio non  actioni . fed condi- 
ctioniopponitur.&cumomuegcousdefuafpe- 
cie  prxdiccrucnou  dubiumeft,qoiBctiam  pe- 


cam  cx  obligacione,  qua  exdominiodefcendic, 
&  concraqu6cunquepoflcfloredacurqux  pro. 
priaaaionuminremnoracft ,  itobltg.afl, 

facitlp.C.h  t.lit.%.\9  tod.lxy.t  .tjitrtivind.At- 
tamen  diciturhxcactio  perfonalis  mixca  /  7.C. 
b.t.Sc  vccunque  in  rem  priocipalicer,fic,prxfta- 
tionescamenhabec  pecfonalesV./  ij-S-  «c 


cx 

ne  hxtcditatis  vtc 


pctitjo- 

tur  i  quatn  coniequeocam 
roalenegac^««r/i»  dU.  dtfdeitemmif.  htrtd, 
ptt.Sc  eidfdcm  inftanciaticiofa.quod  Iicec  con- 
ccactusiurisgenciumfinc,  aclioocs tamtn  iine 
iuriscivilis.quia*  hocfalfum  eft,&  diuerfaiu. 
risgcnt.  eftracio,  quodin  fiogulisrcbuspubl. 


racioneeius.qaodfalfushxresgerir.exigendo  indigctfubfidio&ailifteaciaiuriscivilis  Hinc 

Telfolvendodcbi  ca,aucfacicndoimpffas>auaii  nec  Battoli  diftioclioncm  probandam  exifti- 

cueo.qui  pofteahxredffe  probavic,c6trahcre  xoo,  anfideicomroiflarius  cx  perfona  hxrcdis 

Tidecur.perindeacfi  aegotiaadminiihaflet:  vt  annominefuoagat;  quiahoc  ctiam  cafu  civi- 

nihil  obftet ,  quominus  bocrefpecluaaioifta  lcmaaioncra  cflc  rcclius  ftatuitur :  no  obftan- 
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tc/.i.^ri>inqua,Ttiamdiaum,iDtcJligiturius  ligercliccr.  exiftimare  videmr.  qued  conrra 
etvilcaDtiquum.  quemcuoqucmalarfidcipoflcrtbrem  hxc  adio 

Rttlt  Accnrfttutt»  expltctt)  Veraillaexplica-  detur.  Ettamco  ctiamqui  mala  fide  pos.fider 
tio  cft  ei  /  j  6  m prmcadTrebell.vndc  ccia  Publi-  fingolart  titulo ,  petitionr  harreditatis  n6  tene- 
cianacompetit/ii.J  i.de Pttbltc. ncf  oeque tamf  tur.Yrretftenotatj/^rW  x.C.h.t.  cuinonob- 
Ofccflc  eft  poncrc.  quod nihil actu  acccpcnr fi-  (iirl.3A.th  r.qu^a aliud  eft,  dcficere  bonam  fi- 
deicommiflanus,  quio  hic  etia  rcaiepoflcflio-  dcm ,  aliud ,  ntulum  •mDiooefletnvalidum  & 
ncmnaausconttaeum.quiconttoverfiamha;-  oullum,  qiiocafufavorcadioris.oedominmm 
leditatismovct.rcclchacacTioncexpcrictur.  probarccogatut.pet  tioharteditatisc6cedituf, 
THESIS     IV.  quodctiamtiaditJ#/»t.nii./ i.bkw.  8  inpr.C. 

LtT'    A.  h.t  Deindrconfundcrc  vidrturTr.titulumiu- 

Qutnttmododtfernt  ]Nonobfcurar  difTeren-   ftumcnmtirulofingulaii.  Eremmlicctquoad 
cix  I«nc  hatum  acTionttm ,  quod  altcra  rniuer-   effcclumufucapiendi  nonnifi  tttuhis  ftnenlaris 
ialis,alteiaftngulatiscfr.quodalt<:raconrran6  iuftcjsfir.quoniamnulluscfttitulus.quovfucs- 
titulo,  altcracontratirulopofTidcntcmdatur.    piamu*harcd»tatem:attamcn  iohac  matena, 
Illud  nonfatiscapto.quamnaminfrqucntibiu    »bi  dciutcporleflbtisquxnrur.qui  verbi  caufa 
intclligatdirTerenttama  quibufdam  tra.lttam,    fc  ab  inrefhtoproKimum  agnarum  ,  vC|  telia- 
quodisquihsncaclionemintcndit.  poflcflio-    rrunro  hcrcdcm  fctiptum  eriftimandi  iuflarn 
ncmoondum  adcptusfit  ,  quoniam  hoc  ad  rct   caufiim  habcnsrreshercdiranas  tenet,  iuftum 
viodicationem  linguhrcm  pcrtincrc  vidctur,    titulumhabcrerectedicirur  quodbcnc  advcr- 
inquacertumeft>gcrecum,  qui  non  poffidcr,   tnSAlir.mt.hereditatii  6. inprC  A.r.vbiait  dicf- 
pctitione  autemharrcditatis,  eriamquireshar-    dum,  quod  pctitioharrcdirafisderuretiam  co- 
xeditarias poflide t  rccle exprt irunquia  bic noa   tra  poslidcntcm  titulo  vniuetfali.licct  Dd  om- 
tam  principalircr  dc  rc  poflefla.quam  potius  dc   ses  coorrarium  ftatuant.  quorum  tamc  opinio- 
iutc  pofleflbris.an  hxrcs  fir  nccne.difccptarur.   oem  cum  illaconciliarcfacilccft ,  quod  bd.ti- 
eoque principaliter  aelor  dc  clarari  fc  hxrcdcm    tulum  ad utucapicndum  habilem  intellcxeinnt 
petit.quomodocxplicatioh.TcdirTcrcntiarooo    qualcmqui  habrt.  petitioncbcrcdiratisregu- 
vfqueaieoab'iirdacrir.  Nifi  fortc Trcutlcr.co  laritcrnonconveniruc. 

rcfpcxit,  quod pctitionc  h.riediratis  agerepo-  Qutddeeoditetnut.'}  Proponicur  hic  quarfVo 
tctc  ,  qui  nunquam  f  oflcflioncm  adeptus  eft:    non  cxpcdirafatis,  an pctmo hxreditatis  dctur 

3uodin  tci  vindicat'o-ic  rrgularitcrfecus,  cum  contracum  ,  qoi  abheredetitulum  confecutut 
ominrum  cittapo(Tcflioncm  non  acquirarur.  eft.Videliccr.quodomninoaddfdum  transla» 
Et,vt citato loco  V  Vc|".  nb.fct  ibit .  h rres  vbi  fe-  ta  vniuetfitatc,  vcl  eius parre ,  de  quo cafu  cft t» 
mel  port.  flior.t'  adcptus  cft ,  ea  admifla fpcoali  i j.J  4  *  *  •  fiquidcm ,  qui rem  fingularem  a  falfa 
inrcmaclioncvti  dcbct  :  quod  ipfum  tamen  etiam  herede  verbicaufacmir ,  ncque  cootto- 
fimplicitcr  vctum  noncfl;  quid  cnimfi  poflef-  uerfiim  barrcditatismouet :  oullomodo hac  a- 
floncmeiusrciadcrrusfefepiohattedcgcratf  ctionc  tcoetnr.  EtTr.  tnbus  cafibus  amrmac 
Lit.    C  quxftioncm  ,  cxqoibusceitius,  deeo  quilitc 

futtdpro  htrtdtvtl pro pof[tff»ri.]%\ih\\c\t  in  al-  pcndcote  cmit ,  oon  fatis  bene  accommodatur 
lcgatis,  fi  vc  fit  harres  iurc  ci  vili ,  fivc  bonotum  propofirar  quarftieni  dc  co  qui  con  vcoire  po- 
poiTciToriureprxtorio.Qufle ,  fiprocxpltcatio-  cciatrqoooiam  ubilis  pcndet,  iampoflefl.br  c6» 
Becius,qood  in  rhefi  proponitur,  accipianrur,  ncntuscft.Sed&  ampliuscumquxftiogcneta- 
nnale  fe  habent  quia  ibi  cofundirur tituluspro  lisfit  detitulo.refponfiotantumcft  fpecialis.de 
pofTeflbtr.qui  ptxdonis  cft/  ti.fA.cnmlfenn.h.  emptore-  cumtamcnidcmqoarripofiic.  vbiti- 
/  cutitulopropofl'cflo:eprxrorioeius,quibo-  tulo  permutationts  vel  donationis  in  alium 
notum  poflcflioncni  cx  cdicloagoovit.qui  pri-   translataeft  hxreditas. 

dcminhacruatcria,cumprxdoncmciqui  pio  Sihtreditmtitvtnditprnenextet.]  Ratioreddi- 
]«arredepoflidct,opponimus,prohzrcdepofii-  tur/.t 1.^.4  bt  ocfiogulis  iudtciispoficflor ve- 
dcrcdicitur/ii  /»  fn pr  hj.  xctur.  Ex  quocolligere  licct ,  propricloqucdo» 

'Ergoefmbonnfide.}  Aircum  qut  bona  fide  ear  6t  propriam  petitioncm  harteditatis  non  crtc, 
iuftotitulotcmpoflidctnequaquamtcneripe-  quod  cmptot  nullam  moveat  connov- rfiam 
citiouc  haricditatis. Ybi  L » conuaiio  fcoAi  col-  bactcditans,  fcd taotum  ita  dici ,  quod  10  con  - 
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demnacionem  unrvcifitas  retum  vcoid  vtta-  fortccafum  iuiijulrtrempaupeitfatiiin  vendiro- 

meoquoadaiia.  v  c.  frucrus  naruram  vindica-  rcptoponasi  ut  acliom  novum  poflcfTorcm  fie 

tionisiin^ulans  fcqtiacur :  tk  ita  duplcx  quoda  conccdcnda.  Ncque  facit  proTr./.  i.C*>  r.quo- 

modoftatuipotetitperirio  hxicditatis,  altera  mamaliudclt.contiovcifiam  ir.ot.  m  ,  aliudli- 

piopria raciooc  tituli ,  alcera  impropna  rationc  ccm  peodeotcm  clfc.Ncque  piopter  dolu  cmp- 

obiecti.  Et  iodc  prxtcr  iotcrprcrum  mcot€  ex-  torisvidctur  variaiidcbcre  geous  aclionis:  cp 

plicadamexiftimo/  i.C.dt />#r.£<ir<(/.in  quapro-  licctCvn.eV  alij  Dd.itafratuaott» d.l  i  exeota- 

pODUaturduocafusemprxhxreditatisiivepar-  mcn  loconon  probatur.cumibinoncircagenus 

tis,mala&  bonafide.llliomntsomoiuofrucTus  aclioms,  fcdcnca  rcftirucndos  &  prxftandos 

hoctantumatempore  litisc&ccitatx  rcltitucn-  frucTus  iutei  maix 8c  bonar  fidci  emptorem  dif- 

didicuncur.  Obiia  pocecac .  fruilia  fcparaci.ru  ferenriaftacuacur :  icaqucinfpccied/.a.etiarn 

dcfructibusrefponden,cum  h'  augcar  hartedi-  coutra  bon  ■  fid.  cmptoicm  pctitioocm  hcrcd. 

tacem.coquc  tanquamciuspars  cumipfahcrc-  daiiftataimus. 

ditatcacpcti&fcliituiincclligitut  Hqcobic-  Lit.  D. 

ct  jo  tcmovciut  tn  -Jtr;  Jrit.libm  t,.im ,  &c.  quod  Littt olim  Jlrifli  inrh. ]%ubi]cit  in  exegefi,cum 

hocobcineac  io  petiiionchercditatis  vera,  qux  in  ccturo  virati  iudicioagitaretor-  Quod  ii  tcl- 

datut contracum  qui  posfidet  titulo  vaiuerfa-  Iioendum  cftnatrarivcicadici.-quoniamlocas 

lt.-Iocusaucem  io  impropria,  qux  ica  dicitur  ra-  iwaicij  vclpcrfoaa  iudicis ,  u:  lctto  boox  fidci 
cioacobie£ti,&  ioqua  adco.vrclcgantct vcl  ftncli  luris fit.noo  crrtcir.  Ulud  tameooon 

d  /.fubiicitur.poflcflorticulomii.-iicus,  fingtila-  reclcTr.  quod  tcmporaillapriora,  quibos  m 

tum  teium  iurccoovcoicur:  idcft ,  vc  cad.ratio  iudicioccotum  virali  tradara  fuerir  hxcaclio, 

fit  reftirucodorum  vcl  lucrandorum  fru&uum,  opponit  fcculo  lultio.  antcqucmlongc  judicia 

quxin  viodicatione  fpcciali.Exquibusconvel-  illaio  vfu  cfle  dcfieranr.Cxterum  ood  fempet 

iitui  ciplicjtm  Cyoi  8c  aliorum  ,  quiio  pnmo  io  mdicioillo.fed  ctiam  cotam  judicibusdatis 

<afu  </./.*.  pccitionchxrediratis,  ioalccioiei  haocactioocra  propoficafuilTc.  plorimis  legi- 

vindicacione  fiogulaii  agiexiftimaoc,  quod  vi-  busfub  hoctirulocviocicor.-ur  fortasfisinterfic 

dctut  fcqtu  DontU  19  commtn.  11.  8c  coiruirdif-  an  de  iure.an  dc  fa£to  in  cooctouerfiis  heredi- 

pucano  Snlittt.tnd.1  i.  quomodopetit  iobxre-  tariisincidcrit  quxftio  ,  utetiam  nota:um  ad 

ditatisposfit  daricontra  ticuloposfidcntcm:u-  difp.prxccd. 

biquidemrcfpeoder  ille,  inhabenrihus  fym-  Aattnart*kttmntsflriaiiMris.}Kc&i\\s&ixtf- 

bolumfaciliorcmcfle  tranfitum,  &  emptoicm  fet  ,  cflcneque  ftridti  lunsncque  bonx  fidci. 

quafieiTeiuris,  Si  quodammodofc  gcrere  pro  Omoino  enim  verius  exiftimo  divifioncm  illi 

Hxredc.  HinccciaefHcirur.quod  contra  cmp-  piopriam  eflc  acTionem  in  peifonam  m$.  <  18. 

toremrei  fingularis  uullaplane  modo  8c  oulia  l.dtmffitn.  quodprxferrim  a  prxftanombus  il- 

pccitiohxfeditaiiidetur,cum  ptxfcrtim  ccflet  Iis.dc  quibus  io  acrionibus  pcrfcoalibus  difpu- 

tariod./ >;.<>. 4./» conrraquam  vidcntut  com-  tatur,  diveifiras  illabonxfidei  &  ftncli  iuiis 

muoiuscxiftimatc  Dd.  quosrcferc 8c  ftquitUI  prxcipue :  dcpcndcrc  vidctur.  Porrocum  iuxta 

Iafon  M  f *&tontm,infl.dt*cJt}n.nu,  tic.quoru  not  at a  a  J  dtffutj  1  .rl  itf.\  i£l  1     e  S  aib;  rrarie  pro- 

ratio ,  ne  melioiiscoodirioois  fit  cmpto.  quam  nmc  accedaat  ad  oaturam  boox  fidei  acVontt, 

autorcius.nooconcludit:  velquiamclioi  con-  forrasfisacriooes  realcs  ,  qux  arbitiarix  funt, 

ditio  000  cft.cum  vtcrqucadrcftitutioncm.li-  non  refte  ftncliiurisappellabuntur. 

e«  diverfoacTionisgenerc  tcacatur :  vcl  quia  Lit  E, 

diucrfitatemtnciudtc divetfa  qualuas  &  tei  ic  HtdutAtntnbtntfideitftffn  }  Vetius  puto, c- 

poiTcsfionis.  tiamolim  adionemhacprobonx  fidci  iudicio 

J:ttiite  ptndtnteemtrtt.}  Dubium  hoc  vi  Jctitr,  habitam  fuiflc.t.pcr/ Stia.  41.  infrM  mtrt  tauf. 


qtiodcx  vu'gataregula  mtis  dolus  fic  pto  pof-  doaitt.iox  vetbn.bontfidiiiudicio  tonjlitmto.i 

icslionc ,  &  ludicium  ceptum,  contracum  qui  nino  videtatfigoificari  pctitiohercditatis.ea- 

doloposlideredcfijt,continuctut/.tf9.«Mmy<f9.  queoppooiiei  vindicatiouisfiogulatiiquodie- 

4tTCfjtn.iit.  (  ctiant  111  ctim  qut  Jolopoifidcte  <Ttc  Jocc  t  Antotu  f ~*b.  1 4  ttnitH.  tt.  vbi  tefutac 

dciiu.dc  uovodccur  /  .17  $  .].Utre>vtnJ  }  ;t  fto-  CuiaC  .ex  CO  tCZtU  Oialc  ptobate  conjtitcm, 

lodeoullavideatuineccsfitasactionisvel  dan-  quodoppoficaexceptionc doli iudicium  ftficli 

dxveiuaosfcicadxiQaoTuropofciToicm,nifi  iuxis,  boaxfidci cfficiatur.x.  QuoJhxc  aflio 
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DISPUTATIO  XIV. 


fcmpcrinfchabaitpr*ftationespeifonalcs/.ir.  buscaufisfithe/es  EtTtincafiiif  exemploTr. 
$.,t.*.rquaiumrcfpcctuhxcratioperfonalis,    mancamusnTitiosabinteftatohercs  Scmpro^ 


adcoqucbonxfidciruit.j.Quia.quodpropnu  nii.tcftam  ntoinftituenthetedcm Catum.ifte 
clt  aetioruim  bona:  fidei ,  exccptiones  huic  a-    hcreditatcm  quoque  Sempionij,  noonifi  ex  te 


cioni  iufunt/.;8  jt.U.t  dcquo  mox  adth  9  lit. 

A.  Ncquc  obftat  §  »8  Imjlit  demSh.-n  &lvh.Ch. 

i.vel  quia  luftm-  cxptciTius  hoc  conft  tuit ,  vcl 

qutaaliasfxpejuftin.iaffiolinucccpta,  fibiar- 

rogaiclolct. 

SedAnhocetimmvtrMm.]  RccTe  hoc  Tr.  quod 

ctiamfidcicommiflariahxredttatispcttiiobo- 

nx  fidci  fit :  neq uc  potcft  dari ratio  fpcctali  tatis 

vcldiifcrftixrctenimratiolalbnisloccit.quod 

hxcpctitio  bxrcditatisnon  fitenumerata  in  f. 

»| .mji  ^Bffiopctfpicucfalfa  eft , cum  v ti q ;  fub 
gcncrcfpecicseentineatur.  loeotamcn  lapfus 

VidcturTr.quoJaddu<it/w  .g  fm  muem  t  in 
frm.C  h.t  cuiusvctbaicababcnt.finaurcroli- 
beriatcs  vclapoiTeflorc  vcl  *  pctitote  fidcico- 
miflartxpcraotur.vcldircctaripfoturccompc- 
tcredicantur ,  icc.  eiqutbusapparctloqui  lu- 
ftia.  nondcpcrttore  fideicommiiTario  ,  fcdde 

fcruisquifuper  tiberratibus  fine  per  fidcicom-  gem,iniudiciodcducar. 
mitTumfiucdiic&odacisvclpofleflbrcmha:re-  Lit.  B. 

ditatis,vcl  pctitofcminterpcllant.  Aithicquodcxteftarocntoberedcm  fe  di- 

Vt  ttmnmtmrnimmHtmtm  ]Malc  vriturhoc  ver-  ccns.reneaturrjocprobare  peroftenfionemte- 
bo,quia,vtpaiiId  anteoftefumetiamanteluft.  ftamcnti  inon  cincdlati.adducraad  hocimlt.C. 
iftapetitionishcreditatis,  yt  bonxfidci  eflet,    deedtcl.Div  Adrimn.  Vcrum itacoofiindere  vi- 


ftamentohabebit,  utqux  aditione  Titij  iam 
cum  ipfius  bonis  Sc  hxreditate  ciifufa ,  St  itafi- 
mulin  Caiumtransmilfa  fit.Quodflaliusquif- 
piam  hcrcdirarem  Scmpronij  fibi  aflerat,  Caiuf 
noo  tanqoam  Scmpromj  fcd  tanquam  Titij  he- 
rcs  Sc  nommc  Titij  berediratemillam  viudici- 
bir.  Lit  C 

DixififiMimterfir  ]Nihilhocop«erat  infpe- 
cie  moncre>quodgeneralc ,  ur  oemo  tn  turcin- 
terrogctur.nifi  partisaltetiusinteific- 
THESIS  VII. 
Lit.  A. 

Exqnoillmd  fretahi^evidetur.}  Non  xpparrt. 
qois  /it  huius  rei  ufusaut  cfFcctus,  urpetitor  n6 
cogacutexprimere  .  an  ex  rcftameotoanabin- 
teltaco  petat  heredttatem : qooniam  pofleflore 
ne*aoreiuspetitom,fierinonpotcnt.quinhic 
neceiTariocaufam  pcrendi  tc  " 


saturafuit. 

Lit  F. 

Hon idcm in mSitne  in  teJi*metito  ]Proxtmcta- 
mco  ad naturamactionum  bonx  fidci .  accedir. 
Differentia autem eiusa  prtnionc  hxtcditatts 
concftinobG:uro;hxe  vniver(alis,illa  fpccia- 
)iscft,ha:chcredt,illalCgacario,  hxcex  domi- 
nio ,  illa  ci  quafi  cont  ia<3u datur ,  hxc in  rcm, 
illa  io  pcrfon jra 

THESIS  V. 
Brevis  hxc  thcfis  &  ieiuna  cft  ,  uec  quic- 


dctur pcciciontf  bcreditaris.curemedio/  /.  ult. 
quod rantu poflcflbrium cft,interdtctt  loco,  &c 
pcr  quod  non  confcquimur.ut  hciedesdtclare- 
mu:,fcd  cantu  vt  in  poflcflioncm  rerum  fingu- 
larumimmiramur.dcquo  2p\tatinfrm2.dij>.xe. 
th.  |,  Ecver6adobtincndamvicloriamin  hoc 
iudicio  peticorio  non  futTctt  cxhibitio  telta- 
menti  non  canccllaci  ,  fcd  exccptiones  tcfta- 
mcntifalfi,rupti,irriti,&cadmutuntur. 

StdmnmJiitmtMs  in  rt  ttrtm.  ]  Aliena  plane  ab 
hoclocoimmifceturquxftio,an  huic  fuccurra- 


quam  hic  notandum ,  nifi  quod  mala  oppofitio  tut  pcrremedium  d l  vh.  &  commodius  quxfi- 
cftinterfucccflloncm  abintcftato.&fucceflio-  viflct.aninftituro  inreccrtadcturpettciohcre- 
BemcxSCtis:  quiaetiam  ex  his  ab inrcftato  diraris.DiftinguirauremTr.ancohercsfimpli- 


fucccditur.  Etigitut  diccredcbebat:  fucccdij 
vcl  cx  teftamento  velabintcftato.  &  hic  vcl  cx 
LLxu  tabb.  velex  LL-  novis  conftitutionibus 
TclSCtis. 

THHSIS  VI. 
Lit  A- 

Aftirmar  hicTr.pofle ,  quem  ex  duabus  cau- 
£s  ciTchercdcmcum  Bart>»/.£  A./.Vctumcum 
hxresdominumiignificct,necquifquacxdua- 


citcrinftirutus  ,  iam  adierit  hereditatem  ,  aa 
nondum  adicrit ,  quocafn  inftitutoinre  certa 
remcdium  iftud  c6cedit.qux  etiam  traditio  cft 
£*rt.  in  41  fin.C.deeditl.  Dtv.  Adrimn.  nu .  I .  E  t  h  oc 
ramen  rationi  iuris  no  convenit  quin  abfurdu 
cfticcafu  ifto.quovcrushe.rcsfortaflisaditutus 
cft.inftttuto  inrecrrta.  qui  re  ipfa  tegatarius 
cft  Iquetits  *j.  de  btrtd.  infttt.  remcdium  bere- 
ditarium  accommodare  :  vtiquc  vcro  hctcde 


buscaufisdomiBUsclTcpollitjYiacftutcxdua-    adcuotc  inftitucum  illum  ;a  iccenaictio,  & 

fcmper 
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femperlegatarium  fuiiTc  apparet.  Maiot  dubi-  wattis  agi.quz  filio  del ara  fit:  Carrerum  diftm- 
taodt  tatio  erit,  Ji  cafum  hcrcdis cci  to noo  adi-  ftionc  opus ,  an  fijius eroancipatus  fit.an  adnuc 
turi  prcponas.Fquidcm  Dd  vix  dubitant.quin  in  patrtspotcftatc illocafu  ad<  o  vou  cir,  quo4 
hoccafumititurusin  ic  cctta  vcri  hcrcdis  in-  Tr.ait.ut  ncc  rano  dnbirandi  fupctfit ,  dcqu© 
duat  oac'j;i,pcrnotata//i d  luU.fr  tud.l  qusttts  agituti»  l  ult.h  ut.  hoc  autcm  calu  fulfuro  viic- 
C.d«  i.trti  tnpit.  tt  tamcn  dubitatc  licct  ,an  qut  tur.pcr  tcx-cxpi  clium  tn  l.  +  .dtiud  c.  kt  tum  cc 
fcmcl  &cx  tatione  juris  *  initio  lcgatariusfuit  tatione  turis  filiusfaro.  nili  calibusfiogularibut 
iuxta^/  i}.  excvcntuinccrtomutaiipoflit  in  plancagctenonpoflit.ninlcomtnuspotciuad- 
hetcdcra.-quoniam  ccftator  ipfe  iutc  fctuiile,  &  verfus  patrcm.  Etinterim  igitut  fi  pater  booo 
talttci  inltJtOturn  piok-gatanuhabuiflc  prxfn-  tanquamheres  poflidcat  .ttmpajs  lllnd  qun  ia 
muur  l  olJi.quiscxilhMiarcintcicfle,ancohc-  poicilatecft,filsononcutict>quorainisspofte». 
tcsdatus dchti.it  rivotcilatorc.an  dcmurn  poft  lui  iuris  faftuslibcrc vindicct  hcteditatctn  iux- 
eiusmoitcm.-illocnimcalu  faciliusadmifenm,  ca  l.i.f  fin.C  dtano.  txttpt.  nifi  qtiistxiftianccfi- 
ioftitutum  intc  ccrta.qui  tcmpoic  mottis,  quo  ho  pcrofficium  iudicisfubvenin  dtbcie.arg.e- 
prarcipocdc  vitibus  tcftamcnti  quarritur ,  iolus  iusijuodcit »»/ v/r  infin  pr  C.dt  bon.que  i<l  vbi 
xepciitur.piohcicdcbabendum cfle.Scdde  hts  filiiispatrerccufanteadminiftiatioBcm  ofli.  ii 
pleasusagitut  i*/r«t^»rf.a  dijp.ii.tb.i.  iudicis  fuper conftitucndo  curarore  implotac. 

Lit.  C.  Etcnimcumfiliusbonoiumadventitie<umB.a- 
Deht  frebarefe prextmum  »gnatum.  ]  Exetti-  bcat  vfumfiucTum ,  tatio  iut  saatiqui  dc  quo 
plil<xohocpoficumacctpiendumtft:cumquia  m  d  i  4 de iudic.  aliquo  medoceflare  vidciur.  * 
nullahodicagnatorumpiarrogattva,  tumquia  Sidmuidtfitfucdatt  dA.finaltt  ]  Agit  hic dcia- 
Ctiam quidam otdo ab  intcftato fucccdcndi co-  terprctattone  vcrbotum l.u  t  U. t. ttfintu ttccip*- 
iugum cft  dc  yioinfrf.t  dijput.i *  th.t.ht.A  J 1-  rttur ,  ftUtt  tamen patrt ; rrofficium tudicit  cwjutii 
ludautcm  dimcilc  videtut ,  vtquis  prxcisc  fc  quarfc.  Tt.de  pandocxccurioms  poft  fenten-' 

Etoxtmum  cognatum  probarc  cegacur;  quod  riamlatamaccipit.quodctiamhicexpcTaium, 
xc  ptobatio  implct i  neu  poflit ,  aifi  quis  nul  aon  quidcm  por  cxccpnoneru,  fcd  officio  iudt- 
lumfcproximioiemoftcBdit,  inquo  implica-  cistatiohabcatitr.  Vcium cxplicatio  hxc  ora- 
cutptobatio  ucgativar.  EtidcoiccTiusdicitur,  ninoettooea, viciofa.lt  rationeiuris  alicna  cft: 
hancquidcmdcbcreefle  iBtentioncm  ,  ditfi-  tumquialocumillumitaaccipit,  quafi  ibicx- 
cultati autcm  piebationis  vel  tcmedio  publicc  ceptio doli  non  compctcrec.CBm tamcn  vciba, 
citationis.vcl  cautionisdctcftuueadofuccut-  ey/"'»r*«>'r*/«r,omniBoargiu  :  centrariu: 
teodumcfTc  tHmquianullaratiofuadct,  aut coniecluia,  vc 

THBSIS  VIII  illum  locum  ad  cafum  exccutionis  referamus: 

Quidftnenfit  pttitum.]  Quamuis  in  hac  aclio-  tuin  quiaofficium  iudicisaclioacm  icfpicit  l* 
■e  dicatur  vmdicari  bcrcditai/.i.§.l  jtpart  /'.*-  executioacm.qu*  fica  prxtore ,  cxccutorcda- 
rtd-pttat.  hocautem  fir  contcndere  fc  clic  hcrc-  to  Vctus  autcm  leciilltusfenfus  cft ,  excepre- 
dem,  q  ippcquod  etiam  contra  cum  quitcm  acminciTcadtioDi ,  ita  vt  Iicec  formnlar  iofcrto 
vB3mtcnet,iotaviudicaturhercditas,cumni>n  oon eiTet.eiustamen ratio i  iudice  habcrctut: 
arftimctui  ius  poflcfloris,  fedpctitoris  d.l  i.f.  idque  eftqued  dicitur/a  Iplant  3$  h.tit.aeeex- 
l.Attamennoudubitandum,  ouinctiam ic&c  ccptioncmdolidcfidcrari.  Qnodfccus  ctatm 
intendatquis.rcshcreditatisfibi  tanquam  hc-  adionibusftridiiuris,  in  quibus  nifi  quv  ia> 
redicflereftitucBdas  :  &  vidctt  peflit  in  hoc,  formulacxprcflaeranc,  iudcxadmitterc  k  ar- 
quodquisfc  hcrcdcrn  dicit  recdium  efle  con-  tcndctc uon potciat. 
cludcndi  pioptcr  qnod  peflcflor  ad  teftitutio-  l.  ( T.  6. 

ncm  fitcondcmnandus  :  quod  fimilitct  in  rci  Vttnvidftm parti frovfufrulbt.  jNibilnecef- 
viadicanoncfiogulariobtiQcre  ridetuta«r{.  /.  fumcrariniationemdivcrfiratisinquifcfe,  c£ 
H.dirttvind.  liquidiflimum  fit,  urjfiuauaimmhcrederon4 

THESIS  IX.  cfle,cumprafcrrim  Tr. prarfupponat,  filios  uc 

Lit.  A.  hcicdesmatrifuccesfilie.-idquefimpliciret :  ito 

Aithicquodetiarofilio  detur  harc  aflio  ad-  notat  Bald inlft putat.C.h  t  quodfiliusfitvctc 
vcrfuspatie,  fi  agatutdcfucctfliooematcina.  hcrcs.  Patcr  autemfimplcx  lucceflor  vfusfro- 
£quidcmpotciUcumdcaiia.fuccctfiooc,  ^ua  Aus.-quajxiouaccrccTcfucccaToKdicatur,  cua» 
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reucra  nullo  modo  fuccedat,  fc  d  bor.orum  tan-  opui  non  vi  Jctur.qund  in  rcali  non  coodemne- 
rurr.  licetomoium  confcquatut  ufum  ftuclum:  tut.qui  fiaeculpa  polidcre  defiit .  etiamfi  litil 
ac  proiadk  nec  rcCtc  iTreut  fingulari»  vfusfru-  conteftatar  remporc  poflcdcnt  d.l.  x.7. 1. 1  dtrtt 
dtu.ifiusappcllrtur.  viWVcrum refillit  d  l.tj.dtrti vtnd  quarctiam 

Lit     C  in cafu, vbi a diverfisiCriorealismocacft ,  cau- 

St.itMmparttmtotsm .]  Probatut  hoc  fatis  lic-  nonis ncccsfitatem icquitit ,  quodcfc  ttaditur 
nrcx  t.mnterx»  dtineffic  ttfi.  cui  obijcitur^.ir.  11  dt.ftn  dt  ftttt  btrtdDici  poteft.imo  hicqno- 
$  dclcgtu ^yf.Scdnimitumin  hacagitur  dcnu-  quc  caucioneopus ,  quod  pofterioricotra  prio- 
da  ptartotis cuicionc.m/.i?.  de  iurc  hln  ab intc-  rcm  victotcm.&  forte  fetuenriaiudicisdominu 
ftato:  comw/.  u.  6lius  tun  teftamenti  nm  pct-  pronuntiatum  tegteflusnon  dctur ,  cum  res  ia- 
gat.Sed&  maiorcftcrtcCtus  qucrelar ,  qua  ;cs  dicata  pro  vetitate  habcatur :  qu.v  ratio  ecflac, 
plane  reducitur  ad  caufam  intcftati ,  &  tclia-  vbt  alio  mo  lo  tk  ex  alia  caufa  poflcslio  ad  aliu 
fnaotumtanquamafuriofofaclumtcfcindirur,  peivenit ,  conttaquen.  Iibcreft  mgrcfiuspcti- 
quambonorumpoflcflioniscooriarabulas,qua  tori.Scd  itcrum  rchagatut dl.pen.h  t  vbi  iradi- 
pctitafit  legataquardam,  &  fubftitutiooespu-  tur,  &  quidem  •  nfpecieattionis  rcalis,  quod 
pillarcscoitfcrvantur.Scd  ck  dici  potcft  intcrcf-  poftetion  caufa  *ic  faivaconrraurio  c:  quoqui- 
fe,an  inftitutus  velu  vti  beneficioaltciius,  q.i  cLmadmtllonih:!  videtur  ncccflarium.vt  abeo 
auercla  eipcrtus eft  vcl pcttjt  bonorum  poficf-  qui  primus  obtinuit ,  cautio poflcflbri  prarftc- 
fioaem.annon  velu  vti.lo  fpcctc  d  l.  s  $.t.pro-  tur  FcrcMl  vt  cxiftimcm ,  verficuluroproftre- 
pooitur  tiliusct  infticurionc  mancns  hercs.qi  mum  4* mtlimefi  <yc.clTcaTribon.  rui  fre- 
iccuseft  ia  fpecie/.tc-V#im>Jf'/f/f.idque  cxrario-  quens  eftciufmoJi  (Uufulisrefponfa  ICtorum 
jnefubicrtaapparcr,dumdicitur,filiam,qua-te    quafi  cmeodarc. 

itameotum  valcrc  putavit.non  proptcrea  vidc  •  Si : luret  ex;tri.mtur'. ! a fei  c  biac  Tr.ad  tcrtiurm 
11  rcpudiaflc legir  imari  hercditatem.  intcr venicntc.baud  fcio  a n  faris  bene.quod dif- 

THESIS  X.  patitiotxd  li7.dtrcivind.frlf>tn.h.t  adeuca- 

Quodhicproponitur ,  dupliciteraotaripo-  fum  pertinerc  videatur,quoapuddtverfosiudi- 
teft  t.Quodoon  fpccialehuieacliooi,fcdcom-  cesdivcrfaract.ioncsinftiturarfuerunt.-  etcnim 
muneclt.  1.  Qnodhocoontam  in  favorem  pe  fiapud  vnum  iudiccm  duo  aganr,  000  vidctur 
tentium  ftatutum  videtur.quam  potiusiei .  nc  n  fi  vttiufqicaufaexpedira,  ad  exccationccflc 
duplicicondrranarioocatrkiacur  ftrl.  n  dtrtt  proccdcudum  ttrg  / 1  Svlt  qttkje-.t  fmr aff-ei.&c. 
vittd  utnclMlftn  b  rir.  lllud  auccm  htc  quarntut,  THESIS  XI. 

quarc  Deccifum  (it  ,  priorcm  victorcm  cavcre  Lit.  A. 

reo.cum  ex  regula iuris ,  qut  fioe  culpa  poft  lice  Dummttt  HUtsnfit  juota  htrtditstu  ]  Param 
contcftatampoflidcrc  defiit ,  firabfolvendus/.  fubctlis  vidcrut  hzc  Itmitatio  cum  inrh.propo- 
dtrti  'viW.neque  veru  vlla  culpa  imputari  nat  actionem hanc non  dari>niii  ei  qui  fit  h<;res: 
poteftci.qniiuiTuiudictsiuxfafeateariarorera  quoutam  ncmoex  partc  barrcseflc  poteft.  nifi 
xeftiruit  Vtderipoflitfpccialeefle  in  hocgenc-  partemhabeat hrreditatis.adeoqnidc vt  coa- 
rr  amisfienis,  &  in  hoccafu,  vbi plures  contra  tradirtonum  fic .  harrcdem eflc  tk  non  haberc 
«andemlitcm  movetunt.  fiquidcm  perfrnten-  partcin  hxrcditacis.Neque  obflar  inftitutasio 
tiampriaslatnm.altcri  iusfoumquodparitrrin  recerca.qui  fiq  tidcm  coharredcm  haber,revera 
xadicium  dcduxit ,  aufcrri  noa  d«.  beat,  curo  trs  legatarius.fio  minus  dcrracra  mcntionerei  ccr- 
licemcontcftandocum  vtroquc  paiitcx  contra-  tx  rct\nhxTt%c{ll  t}.C.dt ksrtd  injlttitt  l  |.j  +. 
txiflc vidcatu:  Scdobftatquodtraditur />.  /  t8.  /.v.J  ij  /..o  ff tsd 

tnfin  dtmvind  cum  qui  fci  vum  cx  caufa  aciio  jgw  1« rtlicl* ti efi n  lonorum  }Oub'to  an  re- 
BisooxalistraJidit,  n5dcbcredamnariexcau-  tlclegatariusdicaturhabcrc  partem  vcl  qaota 
iaactioaisiDtcm,  quoaiam  aihtldolovel  cul-  boaorum:quiah^cde.  o:at  parttm  vniucifi.le- 
pafccerit.  Videofaae  dificrcotiam  inter  actio-  gacariusaucenuan:um  hibct  r<.m  (iogularem: 
Bcsperfooa!cs&  icalcs:  quar  nimirufi  a  divcr-  nequc  cnim  cii  (implicirei  loquatui,  accipi  po- 
lismoveaucur ,  iotet«.Ctexq  ia  pnus  rcus  con-  teftdc  co.cuipars  bonorum  lcgata  tft.dc  quoi» 
demactur.^i priorreali,opus  cftcautioae.quo-  /  rgar.i.C.arretoquio  videturdaripoflequi- 
«iamio  perfonali  noo  quarritur^n  amspoflidc-  dam  lcgaranus ,  cui  decur  petmo  hzrcdiratis, 
■idcfierit  uecac  :fin  pnorperfonali.cautione  nimuum.qui  paxi harrcditahsKgaca  crt.quod 

fc.hic 

. 
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fch ic ©ner a  hxr«  ditaria  fuitint  t  tttxt» l  8-§.  vfr.  fau i us.interefle  ipfi us,  (\  poftea  a  cxtei  is cohx- 

vbifdnotat.Btrt.dttrgnt.i.  tcJibusconrcuiatur.  vcl  qutaeonreniu  no  po- 

Filio pro lttitim*h*nc ttTliontmdnri  ]Forta«h*i  tcrir.cumfincculpaamifcrit  pofTcslioncm :  vcl 

hoc noti  rccte (implicitcr aflRrmatur.S: omauo  quu  remcdio  cautionishic fuccurri potcft«rg. 

diftinftiooc  k  cxplicatione  eget.Btquidfiuie  l.n  dt  rti  -.m,!  <j>lpou  h  t  Vci  uir.  hocmodo  fot- 

Tctcrifiliusexhaeredatiislcgitiroam  libi  rclicla  rasfis  cxcipipoccrir, nuvdhtrrt  infoltdumnon Jit. 

particularititulohac  actiooe  petcre  noo  potc-  Quofac1toautporrocontendcraclorJ& petetiia 

rarquod  irfem  cx iftimo  iure  no»o .  fi  filiosno-  folidum  fc  dcclaran  ha.rcdcm,  aut  etiore  &  pe- 

niiocrcnusii;[titutus,&  rebtis  ccrcis  cootcntus  tirioncramutabit  Ai  co.rigec  IIIo  dcrtiumcafu» 

cficiuliusfir.iiixtanocataJifp.prarc.  Cxtctum  locut  etu  fcuccurix  T.eut.  quouiam  probata 

fitot^filettitima.  quxtcftc  dcquoca  hxrcdi-  cohxicdumpluralitatc.  iofoliuuracondcmua- 

tatisexpltcacur.vc!  ctiam  ia  minorcpartc  hcret  tioficii  oon poteft ;  hocautem  cafu  recte  par» 

inftirutusfir,  recrchacactiooeautpairem  illa,  adindicabituractori ,  etiamcitra  norum  pro>-  ' 

aucpiomaioripartchxrcdcfc  dcclaian  pctct.  ccflum  &  littscontcftacioacm.argcorum  qux 

Lit.  B.  traduorCrn.iWif  &Dd.vulgo  t»  l  vn  C  dtlit  te*-  • 

AichictoiamhxtcJ:tatemrindicaiietiamfi  trfi.tnfin  quodquihccm  conccftati  funt  fupcr 

altcrremraioimamposfiJcar.  Mibi  hicdiftin-  toco.ctiafupcrpartccontcftatiiatcUigantur. 

euendum  ctTe  vi  Jctur,  q>  aut  ad vcifarius  posfi-  y  H1i  S I  S  XI. 

Jec  prohxrcdc  coquccontro 'crlumhxrcdi-  Lit.  C- 

tatisiofimovct.  &  hoc  calulicct  poiTcflor  rem  Trtdo &itquidtitcit.)  Nonfatisbenchi  duo 

minimam  tencat  .justotum  vindicandum  erit,  tanquam  divcrf^fpeciesproponi  videatur.cum 

fiquidcxneriamqui  mam  n  m  tcnet,  pro  hatrc-  hic  fubillotanquamfpccics  fub  gcncrc  cooti- 

dc  fegercrc,& vuiu-  ifiratrmlibi  vindicarepo-  ncatur. 

tell.coquc  rcfi  rripoteft  quod  dicicuri»  /  i.f  i.  ^uidfttitulofin^Ut,  &  h(.na yfct#.TNeg»t  fim- 

yf^r//>ar«^.f>c.pciitorisactioncmxftimariex  plicitei  contra  hancaaion*:qoodrorta»fiscori 

iutcipfius.noncrcoqtiodpoflciroroccupavit:  fatis couvenitcum ch  4.I1C.D  vbi fcquutus  I»- 

licetcxhoclocoScilIud  ptobetur,  quoJetiam  (oo.pctitiooemhxrcditatis  fimpliotcrconce- 

coorra eum.qm  pio partc fe  hctcdem  gerit.hx-  dit  contraeum.oui  caufam  habet ab hxredc ,  fi 

reditasinfol  dum  vindicariposfit.  Et  hfnc  re-  rcndttor  velabfit.yelmodicopretiohxrcdita* 

diorratiodcfumi  potcft,  curhxc  aflio  dctar  rendita  fit  .quibascafibuscmptot  vtiquc  bo- 

contraposfidcntcmrcraminimara.quamexco  oam fidcm habcrcpotcft  Sedfc.  Tr.confundc- 

quod  rreurait.rcmmirjiraaminoidinariiscu-  re  vidcturpollcflorcm  rei  fingularts ,  cumpof- 

rari.  Quodfiautcrahxcactiointenteturcontra  fcflor:  utulofinguian;  contfa  illumnon  datuc 

eum.quifimplicitcrptopoflcflorc  &titutoin-  hxcattio.etiamfificiomalafide.fcddaturcon- 

ualidorembxtcditariam  tcoct,  non  putaitm  trahunc,  etiamfi  bonamfidemhabeat  Pccca- 

necctTumefletotamhxreditare'  vindicarc  ,  fcd  turnautera  cft  'nlegcs  mcthodi ,  quodcadctn 

fimplicitcrcxcaufahxreditatisad  icftitntionc  quxftioduoboslociscractatur. 

cocIudipofle.&hoccafuTr.ratiolocupotcrit  Quodfrobat  Bart  txl.t.C.htin  fim  "JDccxpIi- 

tnremrc.erenimdubiunoneftquinetiam  rem  catione hoiusl.diximusfupraadrh  4.  fecundu 

mcilicetminimapetfequiacrindicareposfira.  quammale*"./  x.tnfin.  derei  vindicationefpe- 

,  «r    •  ,  LlT'    C;               ,  e'aJiaccipitur.-&nimiruminfpecic^/propo-  v* 

Vndtiftfiqms  htred^attm.]  AitTrcucfiquts  niturpctitiobxreditatjs  rationeobiedi,  &il- 

hxreditateinfolidumpetat,&rcusexcipiat,cp  laipfa.quxconccditur  ml.,3  f.4f>8.A  rif  nc 

extentalijcobxtcdes.reumabinftantiacflcab-  plur.bus&  fiogulanbusiuduiis ficagendu.  Et 

folvendum.  Scd rideri  posfit  hxcoullius  mo-  quod/W./.i.i»y£»  dicittir.cmpcoremrerum  fin- 

mentlexceptio  ,  quod txttnt *ty cohtrtdts.  quod  gularum  iurc  conveniri  mmimeprobat ,  infti- 

potiorcaufadcbeateflccfiampattiilish?redis,  tutam ibi  rci  riodicationcm  ,  fcd  contrariam 

quaminiuftiplancpolTcflbris.  hanccnim  non  potius cflceam  pctitionem  hxreditaris,  fed 

ptohxrede.fedpropoflcflorcadcoquc  vtprx-  qua.circapixftafiooeru  frucluom  vindicatio- 

doncm  posfidcrc.cx  hacipfacxcipicndi  tatione  ois  fingulatis  naturam  imitctut,quod  fc  vt  ib. 

apparet:oeque adco intcrcrTc  posfit  cius.cu  ipfc  dicitur ,  rcus ptoprio poflcsfionjs  tituiomuot- 

Buliuoi  mspratcaict,  cuifiuftiatcplicat  Tcf-  tuscft,YtcipIuatum</.fii  4. 

Mm,  i  Qut> 
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QuorefeltiJtrclMfrvtilit]  Accommod.it  hoc  ex  verbis.  &  fenim  infiut  errtr  cVc.cfficinir  om- 

adprrcedentia ,  quibuseum  ,  qui prohxrcdc  ni  pMratiom  inctle  crroit  luftu  etc  ita  ad  vfuca- 

▼cl  poflc floi  c  rosftdct.hac  acrione  tcncii  tlixit.  pionc  fcmacr  fufhccre  rituluy  ura:ivu,-cum  ta- 

vta'jcoexip!iusfcBtcnru.!i  OcafudireCta.  hoc  menhoc  nonol>rmear,  niii  iuftacxiftimandi  Jc 

vtilisfit  pctiuohxreditatis  Atquinhoc  vcium  eirauJiadiiccatifawxM/  n  .procmptore  &l  vl- 

non  cft.  quod  cx  pcrfooa  pofli  Jcntium  his  duo-  ttm.$  i  .profnr.cx  quibus  limitanda  cft/.  i7,Jev- 

bustituUsgencralibus.acliomodo  directa  mo-  /wc^.dcquo  alibi  2.  quod  indcfcqucreturfaci- 

dovtilisiic  ,  fedimovtrcquccafiidiiccla  clt:  litis  cflc.vtad  vfucapioncmproftttitulus.qunm 

quoJ  Sc  rcftc  monct  laj  inl.x.C.deinoff  tejl  nu.t.  aJ  cxcludcndam  hcicdiracispericionmi,  quod 

licccmcoibidcmfallacur  ,  quoduun^uam  cx  coorrac-ft  quomi  v t antc d;ctu ecia  qmmalafi- 

pcifona  convcoci  vtilem  cflc  putat  actioncm  d*.-  r icuio  fingulari  posfi  Jct  ,  non  tcnetut  hac  a- 

contcaW/ u  t  4-  h.t.  vclut  icain  vindicationc  iftionc.Racioautc  1  r  quaincotrariu  movctur 

fingularicx  pcrfona  rei  aliquando  aclio  vtilis  io  v  ctbis.m  vjuntpione  enimmthtMt  cfccnullaeft, 

appcliatucdcquo^/cf.  fitcrminoshabilesponas.quomam  iuftuscrror 

m  THfiSlS  XIII.  vindicationcnon cxc!udic,nifi vfucapioimple-  1 

Lir.    A.  ralit«c  pollvlfor  etiam  hxrcditatis  triceonali 

VnJegcner/uiminfertur  } Ad id quod th.ptxccd.  prxlcriptione  dcfcnditut  cxtciuiuxtaante  no- 
dixerit,hancactioncdari.idvcrfus  posfidfrcm    tata  qualitas  ticuli  obfta:  .  quo  mious  acrio 

prohxrcdc&  poflcflorc,  infcrt hacth  q,dcrur  harc habcac  locum  1  Jlludomninofalsu  haben- 

advcrfusomiusqui  posiidcnt  titulo  invalido.  du.quod  cxiliimac  Tr.  etia  coutracum,  qutcft 

Qux  illatio  non  latisbona  vidccur.-quod  inJth.  \a  condicionc  vfucapicdi ,  hanc  actioucm  iccle 

ia.tituluspiopo,Tcflbre,qui  ptxfcrrimconiun-  intcntati,  quia  hxc  coditio  nccclfano  prxfup- 

!»itui  cu  titulo  pro  hxredc,  posfit  accipi  dc  titu-  ponit  bonam  ridcm  &  titula  fingtilarf :  arqnia 

ovniucrfali.  Jcd  Sc  fallaciacft  homonymix  iu  vt  fxpc  diclum  ,  ctiam  titulus  fin-Mjlariscu  ma- 

vcrbowvaWi.-quoniaadeflcclum  vfucapicndi  lafidc.hanc  aclioocexcludit  Lt  foJidaratiocft, 

•mnistituluscocurrcnscumalafidc.-invalidus  quod  hxcacfionon  datui ,  nifiadverfus  posfi- 

cft.quo  fcn'u  falfum  cft:  hanc actionc dari  con-  dentcm  pio  hxrcdc  Sc  prxdonem  *  qui  propof- 

frapcwfideiuccituIoinvaiidojhicautcmtitulu^jkflorc.idcI^titulovclnullo.vcIomninoiDva-. 
invalidusfignificattituIuplancnullumauriui^(]ido.&  iurc  unptobatorcm  tcner ,  /i/.§.  i.h  t, 

irmprobatu/ 1)  §  x.h.t  Etrp  vbi  titulusiuftusper  t>mDi*autempropofl'cflorepoflidensprxdoift 

fe,licetcumalAfidc,adcft.noucompctathxca-  &  finetituloposfidct/.i/.f.i  /  n-c^  \s  1» prtn- 

Ctio.probat  /  ;j  t%.h.t.  (  v  bi cx  fpcciali  ratione  cip  h  w.qux  ius  vfucapiendi  habenti  nullo mo- 

vix  attio  vtilis  contta  emptorcm  vnivcrficaris  doconveoirepoflunt. 
cooccdicurjck  Ghff.md  /.ij.J.  i-  diccostitulum  Ltr.  C. 

ptxvalerc.quam  fcquitut  BMrtilmt.Sc  latio  fua-  *Z*Vt  JifunBmne  pofftt grMUMre  vr.it  hereJe.  jlotel- 

M  r.vthxcaclio  vniucrfalts,  000  nifi  contta  ti-  ligeita,  vtimpcdirc  ne^ueat,qiio  mious  porc- 

CuIoYniuctfalipoflidcntemconccdatut,  quod  ftace  xii.tabb.  obligatiodividatutrvt  tan.cn  q> 

autcm datur  coott apoflcflbrcm  titulo invalido  alrct  hxres prxftirir.adriooc  fam.  crcifcundx  a 

6c  nullo.licet  patticulari,//  tyh  t  favore  pcci-  gravatoconlcquatur:quoniaoccexccptionctn 

torisrcceptum  vidctur.vrcommodiotiadfione  hxc  difpofitio  teftatotis  cohxrcdibus  parcrc 

expcriatur,  quxgcncraliccromnia  quxpcnes  pocelt :  q,  fccuscrit,  fitcftatorintcr  viuoscum 

advcrfatium funr  complcclitur ,  Si  in  qua  fola  ctcdicorcpaclusfic,ncifc  cV  aliquo  hfredcpcf 

probatio,fc  cflchxrcdcm.cirraaliamptobario-  cacur.qui  cafas cflLMytjitji.4spsQ.at  quoihidena, 

neradominijfufficiradvicTonam.  «tanvoiex  hxicdibus  piovidcri  posfir  cirato 

IfiVMiiMumtitiltu pronulUefi.}  Exphcandum  loco tradat  Zaf.dcquarc  diclum  fupra  MJdtfp, 

fc«%eftexpixccdd.dc"titulorcverainvalido,&  6jh.6.  Lit  D. 

rurcimprobaro,  quircquiritur  adhancadio-       AncontrMilludJefHnftifaaum.}  Ncgar.quod 

ncm  fuodandam.  hxtcs  ic  fuam  vindicandoposfit  vcnirc  contra 

/J/jiri/M/j^.vr/wajftijRationcfubtjcir,  q,  licct  faitum  dcfuDcli:  quod  inrclligc  pro  qna  parte 

iuftuscttot  inftat  tUuli  litquantu  ad  vfucapio  hxres  cit  ex  l.  14.  C.  de rti  vinj.  quoniam  pto 

ncitamcnnon  idcfitadrcpclleodupecicioncm  hac paitc tantum  rcprxfcntat  d>'iunchitn  ,  vr 

Lxicditatis  Ubihxcoccurruotnotada.i.quod  ipfcTrcut.ait/i/.C;w/r«c.Bthictamcn  diftin- 

gucn- 
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gucndumintcr  aflumioreinnahdum  &,  impro'  taco  &  dcnacro  xrc  aiieno.conftat.Etcnim  hoc 

b.i:um,exq'Joncciplcagcs  Cumobli^etur,  ncc  locum  habct:vbi  patct  fitp..rrcbusfuisptoprijf- 

ex  cooblioatioiu  hxrcdes  tra.ifmitci  .  coque  quc  contraxit,  non  vcrovbt  cantrabouamfidc 

iurctale  factum  ab  hxrcdibus  lmpugoari  po-  rcs  filiialicnautt.  F.t  haocfentcntta.  aut  rationc 

tc{l,\tdocci  Baid  inlx.C.detnof.doiiM.Scinict.  antc  dicla.quod  alijNhliusineflxctulegitimam 

mims Rtch.de vnion prol.cap.7  n.  77.  (vbi  anum.  non  habcret.piob.it »/•.»«#/.$.$>  icvlt.Cdiiur.de- 

<<;.per  mliltos  fequcnccs  piolixc  qnxftioncm  /i4qui  Jafon./i»  »fomalcappellacfalfam.(quin 

illam,  an  &  quatcnus  hxrescontta  tactum  dc-  falfaporiusglofl".contraiiai»^i.f.C.</<rttxrw</. 

funAi  vcntrc  pofsir,tra6tat:)  &  inter  aclum  va-  malc  candcm  Bart.fnoa  iccte  a  Trcutl.  citatus) 

lidunv..-xquoagensobligatur:idquc\idetiirtn-  adcafum  ,  quo  parer]de  cuiclionc nontcnctur 

nucrc  Tr.dumpioponttfactum  iuti  confcnta-  rcltringit. 

pcum.-qu.ic  verbaalias  ambiguam  Irtbent  ligtu-  THESIS  XIV. 

ficatiooem,  cumrcmaltcriusalicnai!c,  fuomo-       Quxftio  liic  propomtur  ab  hoc  loco  alicna 

domimmc  iuti  conacmat.Quod  autem  ptxcc-  ad  materiam  intcrdiclorum  pcttinens,  &  quac 

dn.itavt de tutdtonenonttneretur  ,  eyx.  aut  cgo  fjncfcparatam  Sc  iiogularcm  tbclinoon  mcre- 

noncapio.autfalfumcfleoportct.quinccctlum  batur  Scntentiaautcm  ncgaus,  qttod  occupata 

cft  v.c.dcfunctum.  qui  vendidir  rcm  alicnam,  pcflcfsionc  rci  hxredttatix,  dum  vidclicct  ad- 

obligatum  fuiflc  dc  cuiclioncv t  hxicsicm  vm.  huc  hxrcditas  iacct,  fquontam  10  cafu  tam  adi- 

dicansconucniri  vcl  cxceptione  rcpclli  pofsir  lx hxredirati*,  licctoondum  apprchenfa  pof- 

ex  l.Seia7,\infin.deeutre.&cut  exaducrfopoftco  lefsione,  paucisexceptis,  cxteriDd.  omnesaf- 

cafu.quodcfunctusdceui&ionc  obligatusnon  firmant) nonfit  locusdifpofitioBilcgis  vlt.  vi- 

fuiflcr  ,  velquiarem  donailet,  vclquiattacx-  deturcfle  communis.quamprobat  Cya.in  d-l. 

prcfscpactus  cflct,  hxredi  rem  viudicanti  ex«  vu  num-j  .Saltc-ibid num.\.in  7  futjl  quod  vidc- 

ccptioobftaienonpoilct:  qucm  cafumiotcr-  licctrf./v/rloquiturdccafu.  vbires  vacaosaltc- 

ntinisttaditl>'/ir/.  tnl.vttim.  j  in  computaticnt,?.  xiusoccupatatuit,  rcs  auttm  hxrcditarianul- 

Cod.de  ittr.deliberand.n6.v.contr«-       Lit.E.  lius  eftin  bonis/.i.§. i-dertr.diuif.  Vcrumnoa 

Ampliat prxcedcnrcm propofitioncm  Tr.  vt  vidcrur ad mentcm Iuftiniani.vt  verba capten- 

cttamfiliusqui  tantum  lcgitimam  confccutus  tur :  &  conftitutionisrario  prxcipua  in  ca  cft, 

cft,vindicandorcmaparrcaItcnam,  cxccprio-  quod  occupaturres  ,  quam  quis  fcit  nou  cflc 

Dcproratafciliccr.rcpcllipofsit  Quamfentcn-  fuam  :  &cumpafsim  hxtcditasdefunclaner- 

tiam  vixadmittcdam  puto ;  quoita  nullo  nego-  fonam reprzfentarc  dicarur,  ctiam  quoad  hunc 

tio  lcgirimxfrausfien.&legcsprxfertimlufti-  cffedtum  poterit .-  maxime  fi  conlidctcn.tis  ius 

niani,qucJegitimam  omnimodo& tinc  vlla  di-  proximum  hxtcdis  futun  &  cucnttrm  aditx 

minutioncex bouisipiluspatrisfiliodcbcri  vo-  hxrediratis,  qaofacto,  rccroadira h*r< diras 

lunt>factleeludcrctur.ldooque,tilium,vt  maxi-  fuiifcfingirur/.ttfcr^rj?  dtreg  »«r.Ncqu< 


ic  mo- 


roefummoiute.cxccptioDcrcpcllipofstc.repli-  uer  quodBart.htcrefpondct.ficrihocperfictio- 

catione,  vcl  fi  pofsidcat,  aduerfusactioncmde  nem,  quam  negat  iamcltcad  inducendum  il- 

cuictione  exccptionc  dcfcndcndum  cxiftima-  ludremedium.  Etenim  hdtio  tantttm  opeiatur 

uertm.Ncq,  dceft  cjuod  rcfpondcatur  *dl  1 4  C.  quauturo  veritas,  &  quod  prxcipue  locum  huic 

dereivind.  vclquod  magispatrisqtiamatnshx-  rcmcdiofacit,  eftcxalteraparte  vcra  rei  alicnx 

rcdirasliberisdcbctur,  qtubus  etiam ilia,  SCto  occupatio:  nequcexeo,  quod  hxtrdicis non- 

dcmumdclatafuit :  vclquia  aluftio.  legitimx  dumaditaeft  ,  cooditio  inualonsmelio:  ficrt 

iutafuntadaucta.vclquiaon/./  i  +  .rlliusiimpli-  deber.  Ratioantcm  Treurl.  quodiopolUisio- 

citer  propooitur :  hxrcs  ex  pattc,  to  quaampli'  ne  multum  ftt  vtilitatis,  longiu;  prtita  vtderur; 

lcgitima  fuiflc  itirclligcndum  clt.  vel  dcniquc  quiauon  fufhcu  ,  adtojcm  commodum  foum 

SuiaiW/filiusconiiderarurtantumquahxres:  prxtcndere,  vralias  requifira ,  &  qualttatcscu- 

cbetautem&  potcftctism  conhderan  quafi-  iufqueaclionisfourerr.cdtj  adiiot. 
Iius,cuiportioillaabipianatura,imo  vtluftin.  THBSIS  XV. 

lo^ui  tbict.tancjuamxsalienum  dcbctur.  Nt-q;  L  t  t-  A 

•bltatratto  Uodorumrclataa  Birt  dtchbco,  r>       Centrn  deHtores btrtditgrtu  ]  Hdnc  differeo- 

Jajtbtd  n.  10.  quod  pcr  dcbitahxrcditana  It^i-  tiam  mrer  actioocm  hatu,  &  inccrdiftum  qt  o- 

timammijQui,imoaonautcdcbcu,aihcompu-  xam boaoxuiB,quodcontta  dcbi;oics  hx.«.di- 


M  ai   j  tutios 

Digitized  byCoogle 


lS%  DISPUTAT 

donatiooisfapietnaturam  ,  tc  mottuo  pattc  ia 
lcgirimamimputabitur. 

LtT.  D. 

A$t**n  ttlttmditksrbkru  ]Ambiguc'  icob- 
fcutcliojdici  vidctur.  Equidcm  quancuas  ipfa 
lcgitimxfacisiutcdc-finitacft:  &  vbil.ben  vel 
ab  mtcftato  vct  ctiam  aliasci  teftamcatohxrc- 
dcserift  iiK,  dcUgitimaoonquxritur.fcd  tum 
dtmum.vbtfortaliisiuxtaN«*.Wf.£.  r.  hliusio 
rcbus  corrts.iw  Yt  integram  lcgitimam  nun  ha- 
bcat,  inftuuius  eft :  vt  proindc  non  rcctc  afrir- 
mcturmgcncre,  vbilcgitima  a  patte  atfignata 
non  eft.aiudiceeamatTignandam  clTe.  Qii«n& 
lcgitimafine  iudicc  alibrisaccipi  poceft  :  &  il- 
liusofficioturo  demumopuscft,  vbi  decorpo- 
libus  tc  fpeciebus  inter  hxrcdcs  controucrfia 
eft.cui  controuctfix  ctiamcirca  quattam  Fal- 
cidiamvelTtcbcllian  locuscfle  potcft.  Plane 
cafus  (ingularis,  qucm  ctum  Mcnoch  citat.  loc. 
traclar,  nullam  cum  prxccdentibus  habens  at* 
initatcm,  ita nudc propoocndus no  vidcbatur. 

Ceronidnloto  )  Hxcquxftiorractara  fijpraad 
th.ti.lit  D  •&  otiosc  hic  rcpetuur. 


Disfutatio  XIV. 

DE    PETITIONE  H£RED. 

Htjptndi/itt 
IODOCO  SCHELTINC: 

Frif.  Oecid. 

T  H  E  S  1  5  I. 
Lit.  C. 

J  VO  rtfptHit  indiuidu*.  ]  Vtiqae  omnc 
iusiocorporate  indiuiduumcft.de  ta- 
'  men  in  eonon  alTcntior  Tteutl  quod 
quxcunqueio  concrarium  diciviJe- 
tur.defubicclohxrcdiratis.&rebushxrcdira- 
rijsac«ipicndaexiftimat.ficjuidcm»»/p§  htrt- 
dtt  nJthtrti  mfl.  ms  difcttcdiuidi  dicitur,  n8 
«mdeinquafihxteditas  ijm  conftituta  in  ali- 
cuiuspcrfonadiuidatur.  fcdquod  tcftatur  in- 
ftituendo  plures  hxrcdcsefnctat ,  vuo  finoulo- 
iumpcrfonadiuifuro&  diucrfum  ius  cxiftat  j 
quoitamcn  non  fit  potcftatc  teftatoris,  fcd  le- 
gisxu.tabb  qux  non  icshxicditatias,  indiui- 
fasmanentes.fedomniooipfuroiusdiuidic ,  vt 
tameo  fubfequatur  voluotatem  defuncli,  diui- 
dendoiuspiopoitiooibu*  ,  quasteftatoratfig- 


IO  XIV. 

nauii.quofcil.rcfpedui» «*./.«.*,.  11.  iasarefta 
tore  diutdcodum  cllc  didtur  ,  quonianjooo 
adfcriptis  partibus  omncs  xqualucr  futuii  cf- 
fcnt  hxtc  Jes. 

Cemmuntenemrtciph.diuijientmnon  item.]  Ni- 
mirum  occutrere  vult  obiecliooi.  qux  a  coaiu- 
nionc  deduciturad  dtuifioncm:  qux  ctiam  illa- 
tin.fi  dc  dtuiliooc  non  cratfa  &  reaii,  fcd  magis. 
inccllccl  uaii  quaratnr,vcracflc  videtur,  fiqui- 
dcm ipfacomrnumcationcrcm  qucdammodo 
m  pattcsdiuidi  ncct  iiumcft  :  cV  muhomagis, 
quadincommuiijcatur,  diuiduumctle  diccn- 
duincrit,  &dilhucl  i  vocis  ambiguirateidcm 
6t  diuilum  fubtilius.  &  rationc  corpoiumdiui- 
duum  dici  ootcft  Ccterurn  quoad  propofitam 
quxfticncm,  quoddc  communionc  hxicdita- 
uspaflimlcgitur.nontamadiptum  ius,  quam 
potius.cootra  quam cxiftimat  Tr.  ad  rcs  hxrc- 
ditaiiaspcrtmcre  videtyr  quomodoctiam  noa 
luus.fcdrcrum  diuidendatumgtatia tudicium 
fam.cicifc.ioftiiuitur. 

Lit-  D. 

Sutttfftoinxniutrjumtut.]  Genus  hocimpro- 
prium  cft  ,  quod  fcil.  lplahxreditas lucccflio 
non  cft.fed  potius  hxteditatis acquill tio.  vcluc 
paflim  hxresfucceflot  voiuctfi  iuiis  dicitur. 
Nequcplaccthisccmimfcntentia.quihic  coo- 
finguntaliqoodius  amotte  defuocri  mftcns» 
dequot*/r« f.x.dtjf  ix.iit  wf.quodipfumtaroe? 
fuccefliodict  neopoflet  :  ncqucio  nouum  ali- 
quodiusamotrcdemum  cooftitutum  .  fcd  ita 
lusldefuncli  fuccedit  hxrcs.  &  quomodo  bono- 
iumpofl'efsiodicituriusperfequcndi,/.t  $  j.<rr 
bon.peff.  ua&hxieditasfucccfsio  appclianvi- 
dctur. 

Ttrfmnm difunSi rtfrt ftntsns. ]  Tradirurhoc 
ir.  hg  j  /  in  fin.de  hired  .tnftitHt tn%  feruw .  X ./»- 

flitut.ted  vbi  adijcitnr.quodrcprxfenrttdcfun- 
clipcrfonamoonhxrcdisrutuii.  Cui  obftat  /. 
ntuMtii.z+.inJin.dtnHuttitm.  his  vetbis,  mone 
piomiflonsoon  citinguicorftipulatio,  fed  rta- 
fitadhxredem,  cuiusinterimpeifon«m  hxre- 
dirasfuftinet.  Ncque  cnimfeui  potcft ,  quod 
Gltff*jj>B*rt.ind  /a^  vcrbum, euiui,  icfct unt  ad 
promitlorcm  dcfuclum.Recliusdicitur.ficon- 
fiderctureucntusaditx  harrcditatis,  quoniam 
hocfacloficliooe  mris  hxrcditas  cum  tcropo- 
*e  mottiscontinoatur/ ttmnn  ui  dtrt%  utrtt  Sc 
pcuudcomniahabcntur.  acfifub  tcpus  mottit 
cotinuobxrcdcsextititicnt/  eninx^.dtrtg.tur. 
3i  hxtcsqui  adijt cx  mortlS  tfpotc  dcfucto  fuc- 
ccfsiflcintclligatur 1 3t.f.^JtJii.jiJJt*.s4 
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fr.  hirel.  eorefpecta  hxreditaccm  videnre-   mixraperfonalisdeVeat  appellariiuxta  tf.l.ti.c- 


prxfentan  petfonam  bitcdi$:cx  quorefpofum  h  r.Ncqoe enim ficri poteft Bill tn x  fupfuti.tx" 

tftindf  4  /.ig.quodfcrvushxteditariuseciam  pltcatio;quod /»'<"./  7.  dicitur,  adduplicia  iudi- 

hxrcdifuturovtiliter  ftipulctur:  Quod  fi  re-  ciarcfcirtishocfcnfu.rarioocmaclionisfami- 

mota iumfi&ionr  tpfum  inftans,  &  rei  venta-  Jixercifcondx.quar  trtginra  annir* durat  exige- 

tcm,  &  incertumevcntumhxrcdisfortc  prx-  re,vtid£inpecionchxrediratisobfctvctur.Ma- 

morientis  aot  repadiaons  atteodas .  ncceflaiio  le  etiam  Cyn  &  Bart  indl.7.\dto  jO.annisdnra- 

ftaruendum cft.quod hxrcditasinteiimreprx-  redoccnt, qood  dcturconttatitulonopoflidf- 

fcntetperfonamdefunc?ti:quamiationemrorte  tcm.cu  Imp.eiprefs^,  ex  co.quodaCliofic  pcr. 

appc!!at  Accht\  ind  -.  r  iMhtrrd  injht  Nrcma-  fonalis mixta,durationisilIiuscaufam defumat. 

lclehan  FabibiJ  infpici  pcrfonam  dcfuncli ,  vt  Et  verc  fi  alixquoq;  acliones  hoc  fenfu  mixrx 

aftusvalear.lcdharedis.quo.idacquifitionem  dicuntur.vtofteoditur /;7/r«<-/i#i»/  ip//;.i.criam 

Vbiaditurfatrimonimmkmrtdts  &■{  jStquidera  bxc  iiaappclIaiiuotcm-Facir,  quodu&  fimpli- 

rum  confunditurcnmbontseius,qut  hxredita-  citerpothiTorc.led  quatenusfc pio hxicdcge- 

tcm  adivit:  licec  tirolusmaneat ,  ncc  omoimo-  rit,faxc  acl  io  pcrfcquitur:tum  etii ,  quod  aclio 

doetiamrcfpcctushxrediratisabolcatur:  vc-  hxc  refpcdu  prxftationum  illaium  pcifonaliu 

lori  fi  de  Falc.  detrahendaagatur:idqac  hodie  bonarfidci.quxqaalitas  adtiooamiopeifonara 

magisobrioebit.fiharreditascumbencficioin-  propnaeft.ctiam  olim habitafuit. 

vcncatiiadiraproponarar.  THESISIII. 

THESIS    II.  Lit.  A. 

LlT.    A.  AliaprA f0r/4.]GeDetaliusIoquendo,& COD- 

NimirumitrictapIaoehic&  fpccialis  vetbi,  fidcratocrTcclu  .-cxterom  confiar,  quod  prx- 

aStionis figntficatioeft,vtactioneminpetfonam  torha-redcmfacereoon  poflit,/» prin  Infl.dtbo- 

tantnmdefigncr,  «/.i78.d#K.S.quoniam/'»</.  ner.fiff. 

1  i  tlcoblig           pftinonon  aftioni  ,  fed  concii-  LlT.  C. 

ctiooi  opponitur.&cumomoegcnus  de  fuafpe-  Sidqua  r^fiaSicemmiffnriam. ]Hoc  idem  magts 

cie  prxdicctar.noodobiumcft,  qoioetiam  pe-  ptobai  Aecurf  inl.  2.  dt  fidtitammiff hertd  ptr& 

titionesvarie&proprieactiones  habeodx  fint  iarr/.v/rim./M/Seddubiamfacir.quodSCra  iu- 

ttrg.i.Lij.frS.\1»fiit  dt*aion.  riscivilispartesfaot ,  &czijsvcnientcs  acTo- 

Lit.    B.  nesrcferunturintcrciviles.&opponunrut  plf- 

Ornnmo  tffe ac1ionemrea!tm.]U<\ai6em  vr  jam  totiisi»  prine.lnfltt  Jtperpet.&ttmp.ttTl  Ftcum 

dictumpctitioocs,actionesin  rcmiunt  /.  it.de  actioncsdicontor  contra  iaris  civiliwt-gulam 

•blig  fralf  &ipfaacrionisformul:ia<ftionemin  rranfirc,  ioscivilcin  ipecic&  pcrczcVllinnam 

remcflearguit,dumpcrimu<nosdcc!atan  hx-  pioiurcaotiquoz/i.tabb.  accipimr.quo fci  fu 

redes  &  rcsteftitui,  &  omntno  li.vrcdirarem  etiamcooftit.  Impp.fxpeiuri  civili  opponun- 

noftramefleinteodimos/.  t.h.t.  &  vindiratio-  tur:&ahasfucccflionesexSCtisOrphit.&Tcr- 

nesomnesinrem  fontj  apptllamui.Ir.f:  JcacI  m-  rull.in  prxtotiascflcnrrcfcrrndx,  conrra  /.  1  m 

terillasautemhxcactiorefertur  i.t.  mfrdrrtt  fin.h.t.&L  7 inpnnt.de  cap.minut.  vbifubnovis 

<wW.idqueipfatituloromfericstnrand.  AisS:  lcgibusctiamSCta  comprchenduntur.  El 

Cod.argoittqnopertiner ,  qoodhxcatfionoa  turfiqoidcmSCtaianscivilisfonr,  criam  qut 

tam  ex  obligatiooe,  qua  czdominiodcfccndit,  ex  hisfuccedit,non  prxtoria.  fcdcivtli  prtttio- 

&conttaqu5conquepoflcftotcdarut  qnxpro-  ne  hxreditatis  vtetur  ;  qoam  coofequennam 

prtaactionuminrcmnotaeft  ,  i.is  deobltg.aff.  roatc  ncgat  Accur\  m  d l.i.  defidticimmif  htrtd. 

jfAcitl9.Ch  r.l1t.S  tS  iod.1  xf.f.xJtrtivind.Kt-  pet.Sc  etafdcm  ioftaotia vitiofa.quod  Iicet  con- 

tamendiciturh»cactioperfoDalismixra/7.C.  cractusiurisgeDtiam fiot,  acTioocstameo  ilnr 

h.t  &  vtcuoquein  rem  principaliter,fir,prxfta-  iaris  civ:lis.quia&  hocfaJfum  eft,&  dtuerf»  iu- 

tionestameohabcr  petfonalesV.  /.  ic.y  1».  &  risgcnr.  cftratio,  quodio  fiogulisrebuspubl. 

ranonceius.quodfalfushxresgerir.exigeodo  indigctfubfidio&afllfteQtiaiurisciviJis.Hioc 

velfolvendodcbita.autfacieodoimpcTas.qaaG  nec  Bartoli  diftinfftioocm  probandam  exifti- 

eueo,quipofteaha-redcfcprobavir,c6trahere  «no,  anfideicommiflarius  ex  pcrfona  hzredis 

Tidctur,perindeacfinegotiaadmioiftraiTet:vt  annominefuoagat:  quiahoc  cnam  cafu  civj- 

nihil obftet ,  qaomious hocrcfpeftuaaioifta  lcmaAioacm cflc rccliusftatuitas : no obftaa- 

Mj 
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tc/.*.</.fi>inqua,Ttiamdiaum,tDte!ligiturius  ligetelicec,  exiftimarc  videtar.  quod  coorra 
civtlcantiquum.  qucmcuoquemala-fidcipoflctrofem  hxc  a£io 

Ktcit  Accurfimst»  txpliemt)  Vcraillaexplica-  dctur.  Ettauco  ctiamqui  mala  fide  posfidec 
tiocftex/36  sn princ.mdTre *r//.vndc  etta  Publi-  fingularititulo.petitionrhxfeditatisocteDe- 
cianacompctit/.u.f  ,.de PuMtc.ncl  nequc tame"  tur.rnectenotarj/ojfrii/  x.C.h.t.  cuinonob- 
ncccflc  cft  poncrc,  quod  nihtl  actu  acccpcnt  fi.  ftar/.i.  tj.r.A  r.qu»a  aliud  cft,  dcficere  bonam  fi- 
deicommiflartus ,  quin htc etta realc^offcffio-  dem ,  aliud ,  tttulum emniooefleinralidum  tc 
ncmoa&uscootiaeum.quiconttoveriiamhar-  nullum;  quocafttfavorcactoris.ocdomiiuiim 
xcditatisroovct.rcctchacacrioDCcxpcrietur.     probarc cogatur.pet  tiohxreditatiscoccditur. 

THESIS    IV.  quodctiamtradit $*/«;.«,/./ i.mum.  x  inpr.C. 

Lit-    A.  h  t  Deindcconfundcre  vidcturTr.titulumiu- 

Qgnmuamodo  diferat  ]Non  obfcurx  dihferen-   ftumcum  ritulo  fingulati.  Ercnimlicctquoad 
tix  l«r>tharum  acrionum  ,  quodaltcra  vuiuer-   effeclunVufucjpicndinonnifi  tttuhis  (inrulans 
ialis,altetafiogulatisclr.quodaltcracon:ran6   iuftusfit.quoniamnullusefttitulus.quo  vliics- 
titulo,  alteraconttatitulopoffidcntcmdatur.    piamushareditaremratramen  in  hac  matcriat 
Illud  non  fatis  eapio ,  quamnam  in  (-.-qucntibtis    vbi  dc  lure  porlellons  qururur.  qui  rcrbi  caufa 
incelligatdtrTerentiama  quibufdam  ua  ittam,    feab inrcftatoprorimum aonarum,  vel  tella- 
quodisqui  hancaclioncmintendit,  poflcflio-   mtnro  bcicdem  fctiptom  cxiftimandi  iuflam 
nem  nondutTi  adcptus  fit  ,  quomam hoc ad rei  caufim  habcns.rcshercdiratiastcoct»  iuftura 
•viodicattonem  fingularem  pcrtincre  vidctur,    titulum  habcre  recredicitut  quodbeoe  adver- 
io  quacertum  eft  .igetccum ,  qui  non  poffidct,    wS*lir.iml.beredit*tis  i.infr  C  h.t.vbiiit  dicc"- 
petitione  autem  hxrcduatis,  criamquireshx-    dum,  quod  petitiohxrcdiraricdcturctiam  co- 
ieditaT'taspoflidet.rcflcexprtirur:quiabicnoB    tra  posfidcntemtitulovniucrfali.licct  Dd  om- 
tamprinctpalitcrdcrcpoflcffa.qiiam  potius  de   ■«contraritim(latuanr.quorum  tamcopinio- 
iutepoffeffbfis.an  hxrcs  (ir  nrcncdifceptatur.   ocm  cum  illaonciliarefacilceft  ,  quod  bd.ti- 
eoque  principalitct  aclor,  d<  clatari  fc  hrrcdcm   tulum  ad  ufucapicndum  habilcm  inccllcxctunt 
petit.quomodocxplicattoh.TcdirTt  Tcntiatnoo    qualtmqui  habct.  petitiooebereditatisrcgu- 
rfqucaJeoab'iudactir.  Nili  fortc Trcutlcr.co  lariternonconvcnitut. 

tcfpexit,  quod  pctitiom-  h.rrcdiraus  agerepo-  Qttiddetodicemms.]  Proponitarhtc  quarftio 
tcft  .  qui  nunquam  poflcflioncm  adcptus  cftj  non  cxpcdir afatis,  a» pctitiohxreditatis  detuc 
quodintci  vindicat<o  ictcgularirn  fccus,  cum  conrraeum  ,  qui  abhcredctitulumronfccutus 
domin/bm  cittapotrcflionrm  non  acquirarur.  cft.Vidcliccr, quodomninoadd£dum  transla- 
Et.vtcitatoloco  VVcKnb.lctibit.harrcs  vbi  fe-  ta  vniuerfitate,  velciuspartc  ,  de  quocafucft/* 
mel  poflcflionc'  adeprus  cft ,  ra  idmifla  fpeoalt  IJ  J  4  b  t  liquidcm  ,  qui  rcm  fingularcm  a  falfo 
in rcm acriooc  vti  dcb;  r  :  quod  ipfum  tameo  etiamhercde  vctbi caufacmit ,  ncquc  coono- 
fimplicitct  vcrum  non  cft:  quid  rntmfi  poffef-  ucrfiam  hxrcdiratismouct :  nullomodohac  a- 
xtoncmeiustciadeptuslefeptoha:redegeratr  ctioncteoetur.  EtTt.  tubus  cafibus affirmac 
Lit.    C  quxftioocm  ,  exquibustcitius.  deeo  quilite 

Gusdpr»  htredtvel  pro  p<>/tjj*r#.  J*iubiicit  in  at-  pcndcote  emir .  oon  fatis  benc  accommodatur 
Ie°acis,  fire  fit  hxrcsiure  ctrili ,  fivc  honorum  propofitx  quxftieni  de  co  qui  convcoire  po- 
poflcfloriurr  prxtorio.Qux ,  fiprocxplicatio-  tcratrquooiam  ubi  lis  pcndet,  iam  poflcflbr  c6- 
ae  ei us.qood  tn  the fi  proponicut,  accipianrur»  ocntus cft. Scd  &  amphus cttm  qtixftiogcocra- 
malr  febabent  -quia  ibt  cofunditur  rittiluspro  lisfit  detitulo.refpoDfiotaotumcft fpcctalis.de 
poflcflbtr.quiprxdoniscft/ tt.l.\.cumlfemm.h.  cmptorc*cumtamcnidemquxripoflic,  rbici- 
t  cutitulopropoflcfloicprxtorioeias.quibo-  tulo  permutationis  rel  dooationis  in  alium 
boi  um  pofleflioocm  cx  cdictoagnovic.qui  pri-   translataeft  hxrediras. 

dcm  in  hac  matena  >  cum  prxdonem  ei  qui  pio  Sihtreditmtisvendittrnonextet.]  Ratiorcddi- 
biKredepoffidet.oppontmus.prohxrcdepoffi.  tur/.tt.^.4 .b-t-  nc  fiogulis  iudiciispoflcflor  ve- 
dcre  dicitur/rr.f»  finprhj.  xerur.Ex  quooolligcre  licct ,  propricloqucdctj 

*.rgomutbonnfidt.]  Aircum  qui  bona  fide  ex  &  propriam  pctitiencm  hxtedttatis  non  cfle, 
iuftotitulotcmpoflidctncquaquamtcneripe-  quod  cmptor  nullam  moveat  connev:  cfiana 
titiooc  faxrcdiram.YbiIi  a  comratio  fcofucol-  hxtcditatts,  fcdtaotum  ita  dici,  quod  io  con- 

dcmo^ 
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demoacionem  univetfitas  terum  vcnit»  vtta- 
meoqtioadalta.  v  c.  fruclusnacnram  vindica- 
ciooisfingularis  fcquatur :  ic  ita  duplez  quoda 
modo  fcatui  potetit  petitio  hxt  cduaiis ,  altcta 
propriatattooetituli ,  alteraimproptiarationc 
obiecti.  £t  iodc  ptxtcr  mterpi ctum  mcnte  cz- 
plicadam  cziftimo/ l.C.de  pit.hd.rtd.in  qua  pro- 
ponuotur  duocafuscmpcxhxredicatisfivepar- 
tis.mala &  bona  fi.ic.llli omncSomoiuofruclus 
hoctantumatcmpotelitisc&ccltaix  rcltitucn- 
didtcuntur.  Obuci  potctat ,  fruitt a  lcparati.ru 
dc  fructibusrefpondcri,cum  h<  aus;car  hxredi- 
tatem.coque  tanquamciuspars  cumtpfahcte- 
ditatc  Ae  peti  Jc  reliitui  incelligirin  H  qc  obic- 
&io  removetur  invtrffruiltbitt  ei.tm ,  &c.  quod 
boc  obtioeat  io  petiiiooc  hereditatis  veta,  qux 
datur contraeuroqui  posfidct  ticulo  voiucrfa- 
It.locus autcm io  improptia ,  q uae ita  dtcitur  ra- 
tionc  obiefti,&  in  qua  adco,vt  clcgantcti/jjf/t. 
d  /.fubiicitur.poflcflortitulonrurmus,  fingtila- 
rum  t eruni  iurc  convcnitut:  id.it,  vt  cad.t  atio 
fitfeftiiueodorum  vel  lucrandotum  frucluum, 
qux  in  vindicatione  fpcciali.  Ex  quibus  con  vcl- 
litur  eiplicatio  Cyni  &  aliorum ,  quitn  ptimo 
tj;j.Ua.  petitionchxrcditatis,  tualtctotci 
vindicacione  fingulari  agi  eiiftimant,  quod  vt- 

dctUI  fcqui  DontU  19  commrn.  11.  &  COltuitdif- 

putatio  Sttltcet.tn  d.l  1 .  qoomodopctitiobxte- 
ditatis  posut  dari  concra  titulo  pos  G  dentcm:u- 
biqaidcmtcfpoodet  ille,  inhabentihus  fym- 
bolumfaciliorcmcflc  ttanfitum  ,  &  emptotcm 
quaficfleiuris,  &  qnodammodofc  gcrere  pro 
Hxrcdc.  Htncctiacfiicitnt.quodcontracmp- 
toremrci  fingulam  uullaplanc  modo  Sc  nulla 
peeitiohxreditatiidecur,cumptxfercimccflec 
ratiod./  t  j.^.-i,.»  t.  contraquara  videnturcom- 
muoiusciiuimatcDd.  quosrefcttdt  Uquitut 
Iafon  in  f  *3tontm,injl.dt*.3un.nu,  nc  quotu 
ratto ,  ne  mclionscondicionis  fit  cmpto.  quam 
autot  eius.nonconcludu:  vclquiamclioi  con- 
ditio  oon  cft.cum  vr crque  ad  rcttitutioncm.li- 
cck  diverfoaclionisgeneic  tcncacut :  vcl  quia 
cNucrfitatcmincludit  dtvcrfa  qualitas  tc  rci  cV 
poficsfionis.  * 

jtntliffntd*nteemtrit.]Dub\Mmhoc  vidctur, 
quodci  vu'gacaregula  luris  dolus  fit  ptopof- 
lcsfione,  &  iudicium  ceptum,  coottacumqui 
dolo  posfidcte  dcfijt.conttnuetut  l.6o.eumftaq, 
tltrtivtudtt.  (ctiam  ineumqui  doloposfidete 
dc.iit,dc  novodctur/  27  S  \.dtrti\itnd  jvtpro- 
inde  nulla  videatui  nccesfitasaetionis vci  dan- 
d x  v cl i r anscc i c b dx  1  u  Botum poCc flbicra,nifi 
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forcccafum  fingtilarempaupeitacisia  vendire- 
rcpropooas ,  ut  aclioin  novnm  poficflbrcm  fic 
conccdenda. Neque  facit  proTr./  : ,CJk  r. quo- 
niamaltudcH.contiovciliam  mot^m  ,  aiiud  lt- 
cempcodcutcm  clle.Nequcpioptcr  dolucmp- 
corisvidctnr  variaiidcbcre  geous  acrionis.-  q> 
licctCyn.&  alij  Dd.iuiratuantrW./  1  excota- 
mcn  loconon  ptobatur.-cumibiooncircagcnus 
acljonis,  fcdcitca  rcftitucndos  &  prxftandos 
fruclus iutermalx &  bonx  fideiemptotcm  dif- 
fctcntiaflatuattir :  iraqucinfpecied/.a.ctiam 
coutta  bon  fid.  cmpcoicm  pctitioncm  heted. 
dariltatuimus. 

Lit.  D. 

Licttolim Jlritli inris.]Subi)cit  in  exegefi.cnm 
in  ccturo  virali  tudicioagitaretar.  Quod  ir  cel- 
Iigendum  efi  narrativc  itadici  .quoniam  locus 
iudicij vclpcrfonaiudicis,  utaclioboox  fidei 
vclltncti  iurisfit,non  c fficit.  Hlud  tamennoa 
rcclcTr.  quod  tcmpota  lllapriora,  qaibus  ia 
iudiciocentum  virali  traclara  fucrit  hxcactio, 
oppooit fcculo  luttin.  antc qucm  longe  judicia 
illain  vfu  eflc  dcfierant.Cxterum  noo  fempec 
in  tudicioillo.fed  ctiam  coram  judicibasdatis 
hanc  aclioocro  propofica  fuitTe ,  plui  imis  legi- 
bu&fubhoctirulocvincitur.-utfortasfisinterfit 
an  dc  iurc.an  de  fadto  in  controuerfiis  hetcdi- 
tariisincidcrit  quxftio  ,  utetiam  notatum  ad 
difp.ptxced. 

A  Htents  rtjtlet  emntsflricli  ittr  is .]  R  e  ct  i  u  s  di  1  i  f- 
fet  ,  cflcnequc  ftncli  lunsncquc  bonx  fidei. 
Omnmo  enim  vcrius  eiiuimo  divilionem  illa* 
piopriamcflcacrioneminpeifooam  mrg.  f  i8. 
IdtnHien.  qttod prxfcrtim  a prxltatiooibus  il- 
Iis.dc  quibus  in  actionibus  petfcnalibus  difpn- 
rarur,  diverfitas  illa bonx (idei  &  ftticli  luris 
prxcipuc  dcpcndcre  vidctur.  Porrocum  iuzta 
notataaddr^Mr.ii.r/ir/T<  aclionesatbitrarif  pro- 
lime  acccdaot  ad  naturam  bonx  fidci  actionu, 
fortasfis  acliones  reales  ,  qux  arbmari*  funt, 
non  lectcitricliiurisappeliabuatar. 

Lit  E. 

HedittnmtnbtntfidtirfttlM  ]  Verius  poto,  e- 
tiamolim  adionemhacprobonx  fidct  iudicio 
habitam  fuiflc.t .  ner  /  St ts.  41 . mprJ*  mert  cauf. 
iww/.vhi  y*cibii,\en*fidtiiMdtcio  tonftttHto.ovck- 
nino  vidctuiiignificati  pctitioheiedicatis.ea- 
que  opponi  tci  vtndicariouis  fingu]ari:quodte-. 
cte  docct^Tnron.  F^i^.14  tenttEi  \%.  vbitcfutar 
Cuiac.ex  eo  textu  male  probare  conantem^ 
quodoppofitaeiccptionedoliiudicium  ftricti 
iuiis,  boaxiidci  crh\ia;ur.i.  Qaodhxc aftio 
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fempcrinfchabuirprxftatioocsperfooalcs/.xr.  buscanGsilrhcrcs  Er  vtiocafuoc  etemploTr 

$.it.  m.t.  quarumrcipcctuhxcratio  perfonalis,  mancamus  ii  Tuinsabinteftatohercs  Scmprol 

adcoqucbonxfideitait.^Quia.quodpiopriu  oij.tcftam  otoinftitueruhcredcm  Caium!ilte 

clt  aetiooum  bom  fidci ,  exceptioncs  huic  a-  hereditatcm  quoque  Sempionij,  oconifi  ex  te- 

a-ont  iufunr/.j8/.flf.r  dcquomoxadrh  9  lit.  ftamentohabebit,  ut  qux  aditionc  Titij  iam 

h.  Kc<\\itobk*t§.i8l*Jlit  dt»aionbl>ult.Ch.  cumipfiusbonisic  hxteduatccurufa,  &  itafi- 

i.  vclquialuftin.cxpreiTius  hocconft  ruir,  vcl  mulin  Caiumtransmilla  lu.Quodiialiusquif- 
quiaaliasfxpcjuibo.ianjolimiccepta,  fibiai-  piamhcrediraremScmproniifibiaflerar.Caiut 


logatcioiei 

StdnnkecttiMmvtrnm.]  Rccre  hocTr.  qnod 
criamfidcicommiiTariahxreduatispctutobo- 
tix  fidci  lit  :nequc  potcftdariratiofpccialitatis 
vcldixFcr£tix:ctcotmratioIafonistoc,cit.quod 
hxcpctitio  hxrcditatisoonfitcnumerata  m  %. 
*8.«w/i  </**f?iapcrfpicucfaIfa  cft ,  cum  vtiq  j  fub 
gcocrcfpecicscoiuincatur.  Incotamcn  iapfus 
VidcturTr.quodadducit/vif.f  finnwtm  t  in 
fnn.C  h.t  cuius vctbairahabenc ,  finaurcm  li- 
bcrtatcs  vclapoflcflbrc  vcl  *  pctitorc  fidcico- 
tnii1'arixpctaotur,vcldirc(£txipfoiurccompc- 
tcrcdicaoturi  &c.exquibusapparer!oqui  lu- 
ftin.  noodc  pecitorc  fidcicommiiTario  ,  fcdde 
fcruisquifupci  libertatibus  fiuc  per  fidcicom- 
miflam  liue  ditecro  datis  vel  poflcflorcm  hxrc- 
ditatis, vcl  petitorcm  iotcrpcllaot. 

Vt  ttmnMturMimmMtMtn  ]Mi\c  vtiturhoc  ver- 
bo,quia,vt  pajld  aotcofteTumeriamaotcluft. 
iftapcticioaishcredicatis,  rtbonxfidci  efliet, 
naturafuit. 

Lit.  F. 

Hen  idtm  in  nSient  in  tejUmtnte  JProxime  ta- 
mcn  ad  nacucam aclionum  bonr  fidci ,  acccdir. 
Differeociaaucemeiiisa  pctitionc  hxicditatis 
oon  eftinobG:uro:hxc  vnivcrdlis  ,illa  fpccia- 
li$eft,hxchercdi,illaiegatario,  hxccxdomi-  iudicio  pctitorio  non  fuflicit  exhibicio tclta- 
oio.illacx  quaficontiaftudatur,  hxcinrcm,  tncnu  non  cancellatt  ,  icd  cxccptioncs  tcfta- 
illa  io  pcrfonaro.  mcntifalfiaupri,urui,6cc.admitcuntur. 

THESIS  V.  StdMninftitutHs  in  rt  ctrtn.  J  Alicaa  plaoe  ab 

Brcvis  bxc  theiis  4t  ieiuoa  eft  ,  nec  quic-  noclocoimmifccrurquxftio,an  buic  fuccurra- 
quam  hic  notandum,  nifi  quod  mala  oppofitio  tur  pcrremedium  d  l.vit.  8c  commodius  quxfi- 
cftiocerfucccflioncm  abintcftato,& fucccflio-  viflet.aninftituro  inrcccttadecurpcruiobere- 
nemcxSCtis:  quiaeciam  cx  his  ab  iorcftaco 
fucccditur.  Etigitur  diccrcdebcbac:  fucccdis 
TcIexCcftamcntovelabiotcftato,&  hic  vcl  cx 
LLxn.  cabb.  vcl ex  L L-  oovis  cooftituttooibus 
TclSCtis. 

THBSIS  VI. 
Lit  A. 

Affirmar  hicTr.pofle.querneiduabuscau- 
fis  ctTc hcrcdcmcum  Barr>»/.;  />.r.Vctumcum 


oon  tanquam  Scmpronij  fcd  tanquam  Titij  hc- 
rcs  &  nomiac  Titij  hcreditacem illam  viodica- 
bit.  Lit  C. 

Dixifitiusmttr/ir  ]Nihi»hocoposerat  infpe- 
cie  moocre,quodgcncralc  ,  uc  ncmo  10  mrein- 
terrogetur.niii  pattrsaltetiusiotetfit. 
THESIS  VII. 
L  t.  A. 

Exqttoillud prtbMhi'tvidetur.~\  Non  apparcf, 
quis  /it  huius  rci  ufus  auc  cffccrus,  ut  petitor  no 
cogacui  exprtmere  .  an  ex  tcftameotoanabio- 
teltatoperathcredirnem  rquooiam  poileflorc 
oegante  ius  peticotis,fieti  ooo  poteru.quio  hic 
oecelTariocaufam  pcteodi  tcftamcntumauclc- 
gctruioiudiciodeducat. 

Lit.  B. 

Aithicquodexteftararntoheredcm  fe  di- 
ccos.teneacurhocprobare  peroftcafioocm  te» 
ftameati  noo  caaccilati.adduccaad  hoclm/t.C. 
detdtci.  Drv  Adrinn.  Verum  itaconiundere  v£- 
dcturpetuionghercdiraris.curemedioW.  /.  ult. 
quodraotupoflefloriurncft.iorerdicti  loco,  Sc 
pct  q'iod  non  confcqutmur.ut  hcrcdcsdtclate- 
mu.  ,fcd  cantuvtm  poflcflioncm  terum  fmgu- 
larum  imnutamur.dcquo  aoitur inftM  z.dt  ; ,  x  r. 
th.  i    Et veroadobnumdam victortamin  hoc 


d-. ta-is  Diftinguit autem Tr.an cohcres firopli- 
cirerinftiratus  ,  iamadierirhereditatem ,  ao. 
nondum  adicrir .  quocafu ioftitucoiore certa 
rcmcdtum  iftud  c8cedit.qux  etiam  tradicio  cic 
BMrt.  in  dlfin.C.dt  tdiel.  Dtv.  Adrisn.nu .  t .  E  c  h  oc 
camen  ratiooi  iuris  no  convenit  quin  abfurdu 
cft  ic  cafu  ifto.quo  vcrus  h$res  fortaflis  aduutuc 
cft.inftituto  iorecerra.  qui  rc  ipfa  legatarius 
cft  Inuttits  i§.  dt  htrtd.  inflit.  remcdium  here- 
hxrcsdoououmfignificct,oecquifquacx dua-  ditanum  accommodare  :  vtiquc  vero  hcrcdc 
buscauxisdomiauscflc polIii,vixcftut  cx  dua-    adcuotc  luftitutum  illura  in  icccitatctro ,  Sc 
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fcmperlegatarium  fuilTe  apparct.  Maior  dubi-  wattis  «gi.qua:  fllio  dclara  lit:  Cxrerum  difha- 
tandi  ratioeric,  fi  cafumhcicdiscciionooadi-  ctione  opui, antliuicm.incipatusfit.au  adiiuc 
turi  ptcponas.Fquidcm  Dd  vix  dubitant,quin  in  patrispoccftate  kllocaia  adt o  vati  clt,  quoA 
hoccafuinituucusin  ie  ccrta  vcri  hcrcdis  in-  Tr.aic.uc  nec  ra:io  dubicandi  fupcific ,  dc  quo 
duacoacura,pcinocaca/W /«//.£  tnd.l  qtuttts  agitut  i» /.«//./> '//.  hocautrm  calu  fJfura  vido- 
C.dt  itred  mptt  fct  tamcn  dubirate  licct ,  an  qui  tur.pcr  tex.cxprcllum  in  l.  +  .dtiud  c.  fct  iumct 
fcmcl  &r  x  tationc  juns  Jt  initio  lcgatatiusfuit  ratioiie  mris  filiusfam.  mli  cilibus  fiagulanbua 
ioxtidl  15.  cxcvcntumccrromutaiipoflit  in  planc  agctc  non  i.cflit.  ninlco  minuspotcut  ad- 
hciedcna.quoniam  ccftator  ipfc  iure  lciuilic,  &  vcilus  pattcm.  Erintcrim  igirur  fi  patct  booa 
talitci  i*:(tittitum  piolcgitariohabuiflc  prxfa-  tanquam  hercs  pollidcat  .tcmpns  illitd  quo  ia 
micui  l  ouY.quis exilhi<iarcint ciefle.au  cohc-  potdtatccft,filiononcuirci>quominuspoftea 
xcsdatus  dcticuc  vtvoteitatoic.an  dcmum  poft  lui  iuris  fa^tus libcrc  vindicct  hcrcditatctn  nu- 
eiusmoricm.tllocnimcafu  faciliusadmifctim,  ta  l.i.f  fin.C  dtano  txctpt.  nifi  quiscxiftiaacifi- 
inftitutum  tn  tc  ccrta.qui  tcmporc  mortis,  quo  lio  pcrofticium  iudicis  fubvcnm  dcbcie.arg.c- 
prxcipuc  de  vnsbus  tcftamcnti  quxtitut ,  loltu  iusquod  eft  tnlvk  tnfin/r  Cdt  bon.  qu*  hb.  vbt 
lepcmut.piohcicde  habcndum  clle.Sedde  his  filiuspatrcrccufantcadminiftiatioacn  ■.-  (1; .  * 
plen-.ui agitur infrn fnrt.z  difp.ii.tk.i.  iudicis  fupcrconfticucndo  curatorc  implorac. 

Lit  C.  EtcnimcamfiliusbonoiumadventitiBtfumka- 
Tlthtt  frobartfe  froxtmum  ngnntum.  ]  Excrn-  beat  vfum ftuclum ,  tatioiur  saaciqui  dc  quo 
plil<  cohocpofitumaccipiendumtft;tumquia  ind.l  ^..dttudic  xW^mo  medocefiare  viJcf  nr.  > 
nullahodicagnatorumprxrogativa,  tumquia  Stdmuidtflijurdntt  d.l.finmlit  ]  Agitkicdcia- 
etiamquidamordoahintcftatofucccdcndico-  tcrprctattone  y  cihQiam  l.ult .  h .  t.  ttfmou  ncctf. 
iugumcft  dc^ao  infrp.zdtjfut.if»  th.t.ltt.A  Jl-  rttur.fnttt  tmmtnpmtri [trofficiumiudicit  cenjttUs 
ludautcm  diticilc  videtut ,  vtquts  prxcisc  fc  quxfc.  Tr.depnnctocxccutionispoft  fcBtca-» 
ptoximum  cognatum  piobatc  cogatur;  quod  tiamlacamaccipit.quodctiamhicexpcfaruro, 
hxc  ptobatio  implcti  nou  poflit ,  aifi  quis  nttl  aon  quidem  por  cxccptioncra.  fed  officio  iudi- 
iumfcproxsmioicmoftcndit,  inquo  iraplica-  cisrariohabcatur.  Verum cxplicatio  hxc  om- 
tot  ptobatio  ucgativx.  fctidcoic&iusdicitur,  ninoetrooca.viriofa,  Jc  ratione  iuris  alicna  cft: 
haacquidcmdcbcrexflc  intentioBem  ,  ditfi-  tum quialocum illumitaaccipit,  quafi  ibiex- 
cultatiaucem  piobanonisTcl  tcmedio  publice  ccptiodoli  noa  competcret  .cumramen  vcrka, 
citationis,vcl  cautionisdcreftituendofuccut-  crfinon  txciptritur,  omniuoxxguint  cantrariu: 
icadumcfle.  tumquianullaratiofuadct.  aut  conicfluia,  vc 

THBSIS  Vlll-  illum  locum  ad  cafum  exccutionis  refetamus: 

g«iiy/ii#w)/rp<ri/Miw.]Quamuisinhacac1io-  tum  quiaofiaciumiudicisaclioncm  rcfpicic  t>» 
«edicarur  vindicarikcrcd»rJi/.i.§.i/»>«"  /x-  cxccuttOBcm.qux  fira  prartorc ,  eiecurorcda- 
rtdpttat.  kocauccm  fit  contcndcic  lc  cllc  hcic-  to  Vcrus  autcm  !oci  illiusfcnfus  cft ,  cxcepca- 
dem,  q  ippc  quod  ctiam  contra  cum  qui  rcm  j»cm  inciTc  actiont ,  ita  vtlicctformolx  infetta 
vBitn tcnct.tota  viodicatut  bercditas.cum  non  non  cfler . eius  tamen  ratio  a  iodicc  habcrctuts 
aiftimetui  ius  poficfloris,  fedpccitoris  d.l  i.f.  idque  eftquod  dicirur/'»  IpUnt  3$  h.tit.acc  cx- 
t.Aitameanondubitandum,  qutnctiaraicAc  ccpcioncm dolidefidctari.  Qnodfccus  ctatiat 
tntcndatquis.teshcreditatisfibi  tanquam  hc-  adionibusftriAi  iuris,  in  quibus  nifi  quc  iat 
ledicflereftitueadas  :  &  vidcri  paflir  in  hoc,  foimulaeiprcflacranr,  iudexadmitterc  h  ac- 
quodquisfc  kcrcdcra  dicit  rocdiura  eile  con-  tcndcrcuonpotcrat. 
cludcndi ptoptct  quod  poflcflor  ad  reftitutio-  LlT.  B. 

ncm  fitcondemnandus  :  quod  fimilitcr  10  rci  XtnvitiJfim  fMrtifrovfufru&M.^lZihilueccC- 
vindicatioBcfingulatiobtinerc  videtur  *^.  /.  fum crar inrarionem divcrfitatisiaquircrc ,  c£ 
$t.d$mvmd.  liquidifliraumfir,  ufufcucluarium hcrcdcra n4 

THESIS  IX.  cflccumprxfcrrim  Tr.  prxfupponat,  fihos  uc 

Lit.  A.  hcicdesmatrifu 

cccsfillcidque fimplicircr :  ita 

/iihicq*o4ctiamfi!io  dctui  hxc  actio  ad-  nocat  B*td inlfi putm.C.h  t  quod  filiusfit  rcic 
vctfuspattc,  fi  agatut  dc  fucccflioocmatcfua.  hcrcs.  Patcr  autcmfimplcx  fucccflbr  vfustra- 
CquidcmpotcUcuamdcaliarucccfiiooe,  qut  Atti:quajnaiiaccicctcfucccaTordicacur,  cua» 
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reucra  nullo  modo  fuceedat. fcd  bor.otum  tati-  opus  non  vi  Jctur.quod  in  reali  non  coademne- 

tum  licet  ommum  confequarur  ufumfruclum:  tur.qui  lioeculpa  po>iicicredcfiit  .  ctun.fi  littl 

ac  promdc  ncc  ccctc  aTteut.fingularis  vfusfru-  comeitatx  tempotc  podcdctit  d.l.  17.  $.  t  dtrti 

6uatiusappcll;tur.  viW  Vcrum  reliltie  d  l.fj.dtrttvtnd  qur  ctiatn 

Lit     C  in  cafu,  vbi  a  diverfisadtiorcalismoracft ,  cau- 

Stitnmpmrtemtatam .}  Ptobatuthocfatisbe-  tionis  ncccsfitatcm  icquitit ,  quod&  traditur 

nrcx  L  mmter  ip  dttneffie  ttfl.  cui  obijciiur '.if.  M  d  l.ftn  dt  ptttt  hered.Dici  poteit.imo  hicqno- 

<|  delegmt  prtfl.Scd  nimirum  in  hacagitut  dcnu-  quc  cautionc  opns  ,  quod  poftet  ioricfttra  prio- 

di  prxcons tuitionc.i» t.19.  dc  iute  filii  ab intc-  rcm  vidlorcm.&  fortc  fcntenriaiudicisdominti 

ftato:  cuminl.  11.  filtus  iuri  teftamenti  nKi  pcr-  pronunciatum  tcgreflusnon  dctur ,  cum  res  tu- 

gat.Scd&  maior  cftcftccrus  quctclr,  qua  ;cs  dicatapro  veittace  habcatur :  qu.r  ratio  ec flat, 

plancrcducicurad  caufam  inccftaci ,  &  tclta-  ybi  alio  modo  &  cx  alia  caufa  poflcsfio  ad  aliu 

mentumcanquam  afuriofofadtumtefcinditur,  peivenit ,  concraqucn.  iibereft ingrefluspcci- 

qaambooorumpofl'cflioniscontrarabulas,qua  tori.Sed  lccrumrcriagacuri/.feif./b  t  vbi  radi- 

pctua&  legataquxdam  ,  &  fubftitutionesi>u-  tur,  &quidcm>nfpccieadtionis  rcalis,  quod 

pillarcsconfcrvantur.Sed  &  dicipoccft  intetcf-  poftction  caufa  fit  faivaconrrayrto  c:quoqui- 

fe,an  inftitutus  velit  vti  beneficioalterius,  qt.i  d.m  admillomh  !  vidctur  neceiTanum.vt  abco 

ouercla  expcrtus  eft  vcl  pctijc  bonotum  poflef-  qut  primus  obtinuic ,  cauttopoiTctTot i  prxite- 

fioncm.anhon  velit  v  ti.ln  fpccfc  d  /.<>  $.t.pro-  tur  Fcrceft  vt  exiftimem,  verficulumproftre- 

ponitur  tiliuses  inftiturione  manens  hetcs  ,  <p  mum  d  l.ptn  mtHittefl  ©•r.cflcaTnbon.  e ui  tre- 

iccuscftio  fpecic/.is«.rf#»itojf/e/r.idquec2ratio-  quens  efteiufmoJi  iliuiulisrcfponfa  IGt 


jnefubicclaapnarccdumdicitur.filiam.qua-  te  quafi  emeodarc. 

ftamentum  valerc  putavit,noD  propterea  vide  •  Si  pturettxptrtantur]\a(cit  binc  Tr.ad  tertium 

xi  repodiaiT:  lcgitimari  hercditatcm.  intcrvcnicntc.haud  icioao  fatis  bcocquoddif- 

THESIS  X-  ^MWxotxd  lsj.d»rtivind.t)rlptn.b.t  adeuca- 

Quod  hicproponitur ,  duplicitetnotaripo-  fum  pcrtinctc  videatur.quoapuddiverfosiudi- 

teft  i.Quodnonfpecialehuicacliooi,fedcom-  ces divcifxadlioncsinftiturx fucrunt  .•  etcnim 

muneclt.  1.  Q»odhocoontamin  favoiempc  fi  apud  vnum  iudiccm  duo  aganr,  non  vidctur 

tenrium  ftanuum  videtui.quam potmstei .  nc  n  fi  vrriufq;cauiacxpedira,  adexccotionccflc 


diip!icicondcmnatiooearrkiaiur/>er/.  >7  dtrtt  proccdcuJum  mrg  /  •  f.v/r  fui/titfimtmppmt.tfe 
vind  tunel*  Iptn  h  tit.  lllud  autcm  hicquxitut,  THESIS 
«juarc  neceifum  fit  ,  priorem  victorcm  cavcre  Lit.  A. 


xeo.cum  ex  regula  iutis ,  qui  fioe  culpa  poft  litc  T)umm*4»ill*p*rt(it auot*httrtdit*tit  ]  Parom 
conceftatam  poflidcrc  dciiit ,  fir abfol vendus/.  fubtibs  videtur  hacc  limitatio  cum  in  rh.propo- 
»7.$. dtrti  tnW.neqne  vero  vlla  culpa  imputari  nat  aclionemhancnon  dari,niii  ci  qui  fit  h; res: 
poteftci.qniiuiTuiudicisiuxtafciitentiamrcm  quouiamnemoex partchxtcscfle  poreft,  nifi 
xeftituit  Videripoflitfpecialceflc  in  hocgene-  partemhabeachrteditatis,adeoquidcvt  coa- 
teamisfienis,  &in  hoccafu.  vbiplures  contta  traJiilonum  fic .  hxredcmeiTc&  non  habcrc 
«andccn  Iitcm  movcrunt,  fiquidcm  pcrfrntcn-  partcm  hxtcdicacis.  Neque  obltat  inftitutnsia 
tiam  prioslatam.altct  1  ius fotim  quod  pariter  in  re ccrta.qut  fiq  lidcm  cohxredcm  habcr.revcra 
iadicium  drduxit ,  auferri  non  dcbeat,  curo  trs  lcgatarius.fiu  minusdctradta  mcncioncrci  cer- 
licemcoctcftandocun.  vtroquc  pariccr  contta-  tar  vctushxrcs  citt  i].C.dtluTtd inflttnt  t> }.$.+. 
xiiTevideacut  Scd  obftat  quod  tradicur  h  l  f«.  /.-.»  i|/..'0.f«i 

tnfln  dtmvind  cum  qui  fcr  vum  cxcaufa  adio  $uimrttitl*titfl part  lonorum  iDnbiio  an  re- 
nisnoxaliscraJidic,  n6dcbcredamoariexcau-  cxclcgatariusdicaturhabeic  pattem  vcl  qoota 
daciionisintem,  quoniam  nihildolo  vcl  cul-  bonotumiquiah^cdc  o.at  partcm  vniuctfi.Ic- 
pafccerit.  VideofanediiTcrcnciam  intet  adio  gataiiusautem  canrum  h»hct  rim  fiogularcm: 
nespcifona1cs&  tealcs:  qnx  nimituii  a  divcr.  ncquecnim  Cu  fimplicitcr  loquatur.aecipi  po- 
rismovcautur ,  lntcr^It  i.  <q  ia  pnus  rcus  con-  teft  dc  co.cuipars  booorum  lcgata  cft.dc  quoia 
dcmactur.bi  pnor  reali,opus  cft caucione,quo-  /  l>dt  *g4'  l.Cxtcroquin  vidcturdari  pofle  qui- 
■iamin  perfonali  non  quxritui/an  quispofli  Je-  dam  lcgatanus ,  cui  detut  petitio  hartrditati*, 
fidciietit  secac  :lin  priorpcifonali,  caucionc  oimitum.qai  paxshxrcdiiatishgata  cft,  quod 
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fc.hiconerahxrfditariafuftintt //«/*/  i-%.v!t. 
viiijdnotMt.  Bart  di  !tgMt.  x  • 

Tilio  pro  ttgttimn  h»ncM?l't»nimdnri  )  Fortasfi  l 
hocaoa  rccle  fim^liciccr  affirmatur,*:  omnmo 
diftindlione  &  cxplicationc  egcc.EtquideUuie 
vccerifiliusexhaircdaciislcgicimam  iibi  rclicta 
particulari  titulo  hac  adtiooe  pctere  rton  pocc- 
ra;:quod  idem  cxiftimo  iure  noro .  fi  filinsno- 
mincrenus  ic(ticutus,&  rebus  ccrtis  coaccncus 
cflfc  lutiusfic.  luxtanotatadifp.pra-c.  Cxtccum 
fi  Iq  ipfategttimai  quxteftc  dcquota  hxreJt- 
rartscxplicacur.v  cl  ctiam  iu  mioore  partc  herct 
inftitutusfit,  rcctchacactiooeaucpaircm  illa, 
aucpiomaionpartchxredcfe  dcclatan  petct. 
L  i  t.  B 

AithictotarahxrcJ:taccm  vindicari etiamfi 
alccrrcmmioimamposfiJcir.  Mibi  hic  4iftm- 
guendumefle  vidctur,  q>aut  advctfarius posfi- 
dcc  pro hxrcdc,  eoqucccmtro-crrum hxrcdi- 
tacisipfimovcc  &  hoc  cifu  hccc  poflcflor  rem 
mioimam  ccncar ,  justotum  vindicandum  eric» 
fiquidcjn cciam  qui  vnam ri m  tenec,  pro hxrc- 
de  fcgcrcre,&  vuiuriliratcm  libi  vindicarepo- 
tcft.coque  rcu  ri  i  poccft  quod  dicicurbi  /  i.f  t. 
jtpars  hirtJ.frc.pzinoTn  act  loncm  xftimari  ex 
jutcipfius.non  ercoquod  polteflbroccupavic: 
licct  cz  hocloco  &  illud ptobetur ,  quod ctiam 
conrtaeum.qui  pioparccCeheccdemgeric.hx- 
redicasinfol  dam  vindicariposfic.  Et  hfnc  rc- 
cliorracio  dcfumi  potcft.  curhxc  aclio  dccar 
cootta  posfidcnccm  rctnmioimam,quamcx  eo 
quod  Treur  ait.rcm  mmimam  in  oidioariis  cu- 
rari.  Quod  fi  aurcm  hxcadtio  inrcnteturcontra 
eum.qui  fimplicitcr  pio  poflcflorc  Sc  titulo  in- 
ualidoremhxicditatiam  tcocc ,  non  putai:tn 
ncccfiucncflc  tocam  hxredirarc'  vindicare  ,  (ed 
fimplieiterex  caufahxreditatisad  tcftitutioi.c 
c6cludipofle.-&  hoe  cafu  Tr.ratiolocu  potcnc 
inveoirc.-etenim dubiu  noncftqutn  etiam  rem 
mcalicetminimapetfequi  &  vindicateposfira. 
Lit.  C. 

Vnietfifiqnii  htrtditattm.]  Aic  Ticut-  fi  quis 
hxreditat£in folidum petat,&  rcus  cxciptat.q» 
extentalij  cohxrcdcs.rcumabiuftanttacflcab- 
folvcadum.  Scd  videti  posfit  hxc  aullius  mo- 
meotlcxceptio  ,  f <*od txttnt Mltfcohirtdtt.  quod 
potiorcaufadcbcaretTccriamparttaiishc.rcdis, 
.  quam  taiufti  planc  poflefloris :  haoc  coim  non 
ptohxrede.fedpro  pofleflore.adcoque  vt  prx- 
doocm  posfidere.exhacipfacxcipicudi  ratiooe 
apparct:acqucadeoiotcictTcpos(ic  cius.cu  ipfe 
aullum  iusprxtcndcc,  cuifiuftiaicplicai  Tcf- 
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iauius.intcreflcipfius.  (1  ^ofteaacxtenscohx- 
rcJibuscou vcui Jtur.  vci  qui-acon  venui  n6po- 
terir.cum  fincculpaamifcrit  poflcsiionem :  vcl 
quia  temcdio  caucioo is hic  fuccurrt  p oteit  nrg. 
l.$7 .dtrtivind tjylpm  h  t  Vcrum  hocmodofot- 
tasfis  c  x  ci  pi  potc  tir. nuvdkArrs  in  'ohdum  non  Jit. 
Quofacloautporrocontcnderaaor.atpetetia 
folidum fc dcclarari  bxrcdccn,  aut  enorc  &  pc- 
ricioncramutabit  &  coirigc:  Illodcntumcafu, 
iocus  eiii  feorcutix  T:eut.  quouiam  probata 
cohxicdum  pluralitatc,  in  foliuum  condemua- 
tiofietinooporeft  :  hocautcmcafu  rccre  parg 
adiadicabituraclori,  ctiamcitra  norum  pro- 
ccflum  &  litiscontcftatioucm.argcotum  quac 
tXiduatCyn.SMlic  &Dd.vnlgoinl"jn  C  dtlit  «»- 
trfi.mfin  quodqutliccm  contcftati  funt  fupcr 
toco,ctiafwperparrecoatcftacuatciiigaocur. 
TH-nSISXl. 
L  i  t.  C. 

PrtJor^iifuidtitcit.]  Noafaciibeoehi  duo 
ranquamdiveife.fpcciesproponi  vidcntur.cum 
hicfubillotaoquamfpecics  fub  gcocrc  concr- 
aeacur. 

QuidfititulofingulMritybtnM  fidi.  jNegac  fim- 

fdicicer  cootra  hanc  adtionc:qnod  torra>h  s  ooa 
atiscouveniccumth  4.I1C.D  vbifcquutus  la- 
fon. petitiooem hxreditatis  fimpliciter conce- 
dit  coocraeum.qui  caufam  habctabhxrcdc ,  fi 
vcndicorvelabficvelmodico  pretiohxreditas 
venditafit.quibascafibuscmpcor  vtiquc  bo- 
nairfidcrnhabcrepotcft .Scdfc.  Tr.coorunde- 
re  vidctui  poflcflorcmreifingularts.  Cum  pof- 
feflor.  utulofinguiari:  cootra  illumnon  datur 
hxcaCtio.ctiamfificiomalafidc.fcddaturcon- 
trahunc,  friamfibooamfidemhabcat  Pccca- 
turaautem  eft  rulcgcs  mcthodi ,  quodcadcm 
quxftio  duobas  locis  rractatur. 

®u»d probMt  Bmti  txU.C.ht  infn  JDcexpIi- 
carionchuiusl.diximusfupraadth  4.  fecundu 
quammale^./  x.infin.  dcrei  vindicationc fpc- 
ciaii  accipitut  nimirum  io  fpecie^/  propo- 
nicurpccitiobxredicacisracioneobiccli, 
laipfa.quxcoocedirur  ml.,}  f.4cJ»8.A  tit  nc 
plur.bus&  fingularibusiuduusfitagcndu.  Ec 
<\\iodind.i.i.infim  dicitur.cmptorcmrcrum  fin- 
gularumiurcconvcniri  minime probac ,  infti- 
turamibi  rci  viodicarioncm  ,  fed  cootrariam 
potius  cllceam  pcticioocm  hxreditatis  ,  fed 
qua:circaprxftatioocm  ftuclaom  viodicatio- 
ois  fingulatimaiuiam  imitctur,quod  fc.  vt  ib. 
dicitur ,  rcusproptiopoflcifionistUulomuoi- 
tuscft,vtcxphcatum</.f0  4. 
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gtienduminrcracltirniureintulidiiin  &  impro' 
baium.cxquonccipfeagcs  Cumobligetur,  ncc 
cx  coobligatioin  hxrcdcs  tranfmitti  ,  eoquc 
iurctalc  fJdum  ab  hxrcdibus  impognart  po- 
t c ft,  v  t  docct  BaU  tnix. C.dt inojf.dowu. &  i n  ter- 
mimt  Rich.de  vnionprol.cAp.7n.  77.  (vbi*»«w. 
*£.pcr  raliltos  fcqucntcs  prolixc  quxflioncm 
iliam,  an  Sc  quatcnus  hxrcsconna  taclum  de- 
funiti  vcnirc  pofsir.rractat:)  &.  intcr  aclum  va- 
liduro.ex  quoagcnsobIigatur:idqnc  \  idctur  in- 
nucrc  Tr.dum  pioponufaclum  iuu  conlcnta- 
ncum.-qux  vctbaalias  ambiguam  habcnr  ligni- 
ficationem,  ciimrcmalrcriusaltcnate,  fuo  mo- 
domiuimciuh  conucniat.Quod  autcm  ptxce- 
dit.itavtdeeuteliontnonttntrttur  ,  &t.  aut  cgo 
non  capio,aut  faifum  cfleoportot.qui  ncccilum 
cft  v.c.dcfunftum.  qui  vendidit  rcm  alienam, 
obiigatumfuihVc  dc  cuiclione.vt  hxtcstem  vin. 
dicansconucniri  vcl  cxccptione  rcpclli  pofsit 
ex  l.Sti*  7S.infin.dttutci.ii<ul  cx  aducifopolito 
cafu.quodefunCtjsdeeni&ionc  obligatusnon 
fuiflet  ,  vclquiaiemdonaflct, vclquiaitacx- 
prefsepactus  efler,  hxrcdi  rcm  vindicanti  cx- 
ccprioobftarcnonpollet:  qucm  cafumintcr- 
nnnis  tradit  bart.  tn l.  vttim.  J  in  ctmputationt, 9 . 
Coi.itiur.itlthtrani.n  t  v.emtrit'  Lit.E. 

Ampliatprxcedcntcmpropofitioncm  Tr.vt 
ctiamfiliusqui  tantum  legitimam  confecutus 
elt-.vindicando  rem  apatrcaUcnam,  exceptio- 
ne,proratafcilicer,repclltpofsit  Quamfcntcn- 
tiam  vixadmittcdamputo:  quoiranullo  ncgo- 
tio  legitimx  fraus  fien,  &  legcs  ptxfcrrimluiti- 
niani.quejegitimara  ©mnimodo  &  lin«  vlla  di- 
minutionc ex  bonisipftuspatiisfiliodcbcri  vo- 
lanr,facileeludcrerur.ldcoque,filium,vt  maxi- 
rncfummoiute,cxccptione  repcllipofsit,  rcpli- 
catione,  vclfi  pofstdcat,  aduerfusadioncrhde 
cui&ione  cxccptione  dcfendcndum  cxiftima- 
ucrim.Neq;dccftquodrefpondcatur  ail  14  C. 
dtreivind.  vel  quod  magispattis  qtu  matns  hx- 
rcditaslibetisdcbctur,  quibuscttamilla,  SCto 
dcmumdclarafuit :  vcl  quia  a  lultin.  Icgtttmx 
iura  funt  adau&u  vcl quia miJ  1 4  .dhus  timplt- 
citcr  proponitut :  hxresex  patte,  to  quaampli' 
lcgitima  fuifle  iutclligcndum  cft.  vcl  denique 
q  ':  ta  tnd  l  fllius  confideratur  tantum  quahxres: 
dcbetautemdc  poteitctiam  conftdcrart  quafi- 
lius,cut  portioillaabiplanatura,  imo  vt  luftin. 
loqui  foict.tanquamxsatienum  dcbctur.  Neq; 
•bltar  ratio  UoCtorumrclaraa  Bart  itchloat,  ty 
laftbtd  n.  10.  quod  pcr  dcbita  hxreditaria  lc&i- 
timam  miaui,imo  aoa  autc  dcberi,  ai/i  compu- 
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tato  ic  dcti acto  xrc  alieno.conftat.Erenimhoc 
locum  habct:vbipatct  fup?r  rcbus  fuis  proprijl- 
que  conrraxit,  non  vero  vbi  contra  bouamfidc 
rcs  filiialicnauit.  Et  hancfcntcntia, aur  rationc 
aDtc  di&a.quod  ahjshliusin  eflrcclu lcgitimam 
non  habcrct,piobat«/v»,/.§.p  lcvlt.C  dtiur ,dt- 
/t'4  qui \iibn.tti  nro-malcappcllatfalfam,{quia 
falfaporiusglolT.contraria  tnd.'.i  +.C.dereivtni. 
male  candcm  Bart.fnoa  tcdtc  a  Treurl.  citatus) 
aicafum  ,  quo  patcrdc  cuicttonc  nontcnctur 
rcftringit. 

THBSIS  XIV. 
Quxftiohic  proponirur  ab  hoc  loco  alieua 
ad  matcriam  inierdtCtotum  pcrtincns,  8c  qux 
fanefcpatatam  Sc  (iogularcm  thefin  non  mcre- 
batur  Scntcntiaautcm ucgaus,  quodoccupara 

Eoifdsionc  rci  hxreditanx,  dum  videliccr  ad- 
nc  hxtcditasiacct.fquoniamin  cafuiam  adi- 
tx  hxrcditatis,  licctnondum  apprchenfa  pof- 
fcfsionc, paucisexceptis,  cxteri Dd. omnesaf- 
firmant)  nonfitlocusdifpofitionikgis  vlt.  vi- 
detureflc  communis,quamprobat  Cyn.n»  d.l. 
vlt  num-y.Saiic-tbid  num.x  in-j  ttutfi  quod  »ide- 
licct  d.l  v/r.Ioquitur  dc  cafu.  vbi  rts  vacansalte- 
iiusoccupatatuit,  res  autcm  hxteditarianul- 
lius  eftin  bonis/.t.§.  i-derer.dtuif.  Vcrum  noo 
videtur  admcntcm  Iuftiniani,vt  verbacapten- 
tur:&conftitutionisratio  prxcipua  in  ea  cfl, 

Jiuodoccupaturrcs  ,  quam  quis  fcit  non  eflc 
uam  ;  «ccumpafsim  hxreditasdefunclaner- 
fonam  reprxientare  dicatur,  ctiam  quoad  bunc 
cfTcctum  poterit,-  maxime  fi  conlidt-rcimis  ms 
proximum  hxrcdis  futuri  &  cucntrm  aditx 
hxrediraris,  qnofacto,  rctroadtra hxrr Jitas 
fu i  fle, fingttur  /. t  j $■  &  1  j  9  dereg  iur.  Ncq u c  n\ o- 
uetquodBatt.hicrefpondct,ficrihocperfi(ftio- 
nem,  quam  ncgat  fatisellcad  inducendum  il- 
ludremedtum.  £tenim  hclio  tantum  opciatur 
quantum  vertias,  &  quod  ptxcinue  locum  huic 
rcmcdiofacit,  cftexalrcra  parte  verarci  altcoc 
occupario :  ncque ex  eo.  quod  hxrrditas non- 
dumaditaeft  ,  conditio  inualorismcli<<:  fit  ri 
debet.  Ratioautcm  Trcutl.  qnodippolTetstO- 
ne multum fit  vtilitatis,  longiu» prtita  viderur.- 
quianonfufficir  ,  aflo;om  commodum  fuum 
prxtcnd«re,vtaliasrcqu'ifira,  <\  qualitatcscu- 
iufqucadiODisfcurerr.edij  adlint. 

THESIS  XV. 
L  r  t.  A 

Contrtt  itbitorts htrtditarm .'•  Hnnc  diffcrcn-  v 
tiamiortr  actioncmhauc,*:  intcrdicrum  quo- 
10X11  boaoturo.quodcontta  dcbl;otes  hx.tdi- 
M  m   }  t»uos 
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*7V  DISPUTATIO  XIV. 

tttioinonict\ltt.i.0i*erion&r aoxitGUfinl.il.  xta/-  ia  h.t.  vel vcconcrarcftirucrenon valeo- 
j.vlt.i;  t  crmd.li  cribU  B^n.  moltaicllc  dif-  rcm  iq  litcm  iurecur*rjj  to  §.  vlt.  b.ttt  •  Enim 
forenriasair  tutet  hxcduo  temcdia.quorum  n6  vcrd  proprerfaetum  illud  dolofum  aoa  mura- 
paucasrcccnfctSchaeid.  f»^  fiqntnt  d  nfu  Injl.  bicuraacura  actioais.  &  nihilominus  res  ipfas 
dtmttrdia.n  jS.Ec  ootat .citjoc  £Ur/.quod  totcr-  io hoc  tudicium  vcoicnt.ita  vt iuxraoaturam  a- 
dicta  vr  Ittei  quidcmctiamdcntut  ptoiuubus  liarumarbitrariatum  actiooum  ioterueoiatiuf- 
rcalibus,nou  ajtemcoorracum.qmpcrlbnali-  fumiudicisde  rcltirueodo,  cui  fi  nonpareatur. 
tcrtantumcitobli^atus  :  fiquiicm  intcrdicta  fiucquodicus  contumaciccr  nohc  ,  bttc  quod 
refpiciaDtrcftitutioocm  polk flicnis,  hacauce  ptoptcr  fadUimfuum  Sc  alieoanopem  dclofam 
a.tio.-.c  peticquislc  deciatan  barrcdcm  adcoqi  aoo  pofsit.conttacum in lircm iuretur:quia  fuf- 
concraomncscxpcricur.quicoortouetiiamhe-  ficic pccrcrumoaruram  rem  ptarltan  pollc  vcl 
rcdicatisipli  moucnt  ,  pro hertdc (c gercndo:  poi\iilYc.dLio.§.~jtt.frl.  \j  b.t. 
fubqua  confideractonc  canturr.  contra  dcbito-  Qutdfirttnonfeffit  rtcuptrnri.  ]  Ait  iuiarc  ltt 
res  hctcditarios  datur  vcrcCtcnotatTr./i/.*.«r  litcra  ,  fi  rcs  rccupcrari  non  pofsit,  fi  vcrorec 
l.fi debitor.  4-i.h  t.  non  cxtet,  tcncri  ad  vcrum  picrium  Quxop- 

Lit.     C.  poftuo  i.reClaooocft  quoniam  &  quod  noex- 

Vndtttmtnnonhtne  colligtt  Btrt  ]  Non  vidc-  tac,  rccuperati  noopotclt.  x.  Vt  maximc  infpe- 
turadcoabfutdahxcfcnccntia  ,  qua.ncxcod.  cie  accipia?,, nonixtnrt,pto,nene(fe  inrerumn*- 
B0rt.tnd.L4*  ri"d  tracut  £#/J.f>C4//r.vcaiiquo  turn.aon  vidctur  lutriciens tatio  ,  quominusc- 
cafulitisconteftatto  fiat  pcr  rclpoofioocm  du-  tiarohoccafuioUcemiutacipofsic ,  uaooexi- 
bitatiuam,  vbividclicct  fuodamcotum  intco-  ftcotixcaufa fitdoluspoflciloris.  quiiutaoica- 
tioaistalc  cft.vcdccoliquido  conftarerconoa  cumhuiciocumfacic  t- t.diinUt  inrnmi. 
poflic  .•  velucifi  canquarr.  hxrcsab  aliquocaa-  THESIS  XVI 

quam  debicore  bercdicano  ,  cenrum  cx  mutuo 

Ictat  ichicfoluturumfc  ocger.quodaopetitos  L  1  t.  A- 

xresficoccoc,ignorcc,&  ira  dubitandoacto-  ContrntumtfuidoU  dtfijt  fofidtre.}  Racioncm 
risioceocioeeminriciccur.aou  dubirauciim,ex  iaquirit  Tr.  quarc  pctitio  hcredtracis  coocta 
xaronciucis  dcfupcr  iudiccro  &  toimulara  ,  fi  huncctiaraditcctafir,reiaucem  vindicarioun  - 
paceceumhxrcdemcilc,datipotuiflc.Cxtcro-  gulatishoccafu  vtilis  Et  tatio  Tr  a  vcrbis  iiCti 
quinin ijs, qux  ignoiarc  tcus  oou potcft.  talis  pccicaatiamrarioQc^efiderar.ccfbrcafsishanc. 
refponfio  non  admittt-tui.  1'olsic  tarr.co  reus  quodhxc  actio  fir  vniuerfalis ,  Sc  quxnou  tarn 
dubitaos,faluacoa(cienciarci'poudcic,pcrver-  «csfingulas.  :  quam  ipfum  quodammodoius, 
bavulgorccepra.nw»  crtdit.  quodpoffcllbr  iibiaifcric,  pcrfcquitur  :  ezquo 

/fV*Wver««»^.]ImmifccrhicqMxftioncm  ab  ctiamconctadcbitoteshetedicariosdatur/.4a. 
ifto  loco  aiienifsimam  dc  licis  conteftanone  t  »  *■  Quodautcraetiamconcrapo£sidcnremri- 
ncqucfacisapparec ,  ao  haciore  Gxd.  ao  vul-  tulofiogulariioualidocooccditur  ,  iam  fupra 
gatamfentcnuam  fcquatar.  Vcique  qai  cum  fpcctaliratione  &  fauorc  petitotis  ,  cuius  po- 
Gotdd  affirmatiuc  litis  cooteftatioocm  fieri  di-  P«*  »  «.uam  eiufmodi  pofleflbns  caula  cflc  de- 
xcrir,nonnifi  incpta  &  concradiclorie  oegatio-  bet,diximus  efle  rcccptum- 
■em&affirmationcmparccseiusitatuerit.  Cx-  Lit.  B. 

tetum  iuxcavolgacamfenteociam,  oooabfor-  Soncontrti  ntuUpoffidenttm  ]  Odioserepcrt- 
deimorccteftatucrit,  quo  afficmatio  &  ocga-  tur.  quodrractacumeft/».4.Jf>  12.  Btcfthic 
ciofintpartcslitiscooccftacioois  cxl.rtm  non  quoquefallaciahomonjrmixio  verbo  tituli  fi- 
Mt.i  t.Cdtmdic.  vbilitisconccftaciodi-  quidemipfe  TreucLtitulumproheredcagnof- 


citurfictipcroarrationcmactoris  St  coorradi-  cit.tumhaeipfalit  B.  vbi  ait,quodpcteoshe- 

cciooemrci.  Verumdchacrcfufiusegimus.ac  reditatcmallcget  titdumfuum,tum/6/*M. I* 

feotcDtiaraQoftraaaczpofuimus«V^.ia-/i».a.  B  fccuodumquodactiohxcetiam  dabirurcoo-' 

Lit.  D.  rraciculo  potsidcotem  :  quatcous  vtdclicct  ti- 

VtpttttorufitiUHU.  jVideripofsit  ad  altcta-  tulusooo  fumitur  pio  caafa  vfucapieodi  ,  fed 

crom.noorecteagi  ,  vbire  iam  alteoarareiti-  proiure  ,  qaodquis  ex  lege  vcltcftamcnto iQ 

tuendi  facultasooocft.  Sedintclligendumcft,  Toiucrfiratchabct,  cxquo  accideoce  additio- 

vcl  icm  a  poflcdorc  lccrumcflc  tcdcmpcam  ia-  nc  dorniaium  vaiucrficacisacquiricur. 
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DE  PETITIONE  H&RED. 
Quia agtns pttitionthirtditMti:.]  Reddtr  rauo-  ^.tod.  nc plunbusiudicijsfit  experiendum  Et 
Rcm  Tr.  cut  l.arc  aflio  non  dctui  tonuatitulo  huc  quc  quc farpc  lam  notata diftinfiio  adhihe 
pofsidcntcm.-quontam allcgao  titulum,  potioi  dacftiuccrcum,qui  vniacrlltatcm .  &  qui  tcs 
cfledcbcat  ilio  >  qut  oiliil  oiti  titulunn  aliegat.  fiogularcs  reoct:cucaquod, vt  colhgamus  quac 
Quaftatioooofatisvidctutbooa  :  quoniamius  dif>erfim  lc  confufuu  Tieu  ita  (tjtucndum  cft. 
jllud  at>cotispotcntiuscftiurc  poflcdoiis ,  Sc  a-  Qtyjd  aut  polTcrtbrnullumplancallcg.it  tttulu, 
iiasexnoc  fundamc^iu  uec  rei  viodtcatio  fio-  quno  fpccicpropo(l'eflbredicitutpolsidcrc,& 
gulariscontra titulopofsiditcmdarctur.  Quo-  hac actione tcoetur:  aut  allcgat  titulum  &  huc 
Di..mumco  nf.t»  S.t&ionumtnft  dtsQitn  n  mtt,  vcl  votuerfalcm  prohctcdc  (hunc  cninun  hac 
hanc  rationemptobat.  it  eommunttcr  rcccpca  matctiaticulumdicipofle  fupra  oftcofum  ert) 
aflcm,dicipioca  pofsit,  ha  .c  cflc  diucifitatis  /kiridem  tcoctur:  vclfiogulatcm,  &  buoc  vcl 
ratioocm,  quod  in  rei  viodicattouc  lncunibit  in  voiuctficate,  fcil.  hctcduatc  vclparteeius Sc 
acloti  diffictlisptobatiodorninii  ,  coquepro  aliquibus  cafibus  pccttionc  hxreditjtis  vtili, 
batoomoe  iuspofleflbns  cuanclcit :  heiesautc  rauoneobiecTiitaappellata^conucnitur/.  ij.§. 
doininiumquidemaliquod,fed  voiuctfalc  Sc  a-  ^Jh  t.frLt  C.tod.Ht\  iu  tcfiogulart,&  kuoc  itc- 
ditiooefuaquzficum.probacidquc  v.ocxhibi-  rum  relproucnientem  ex  actu  iure  valido  ,  9i 
tionc  tcflamcntt  facilc  prarftarc  potcft  .*  facit  q»  oon  tenetui  hacactiooe ,  fiue  borta  fiuc  malafi- 
tituiusptoheredc  ,  collarus  cumtitulopoflcl-  dc  pofsidcat :  vel  ex  actu  loualido  Sc  lmproba- 
fons,titulus  vercooo  vtdctur.Quarliccrdtfpu-  to  ,  Sc  tcoctut  taoquam  pro  poflcflbrc  pofsi» 
tari  polsit.v etiortamenhuiusrci  vtdctunatio,  deos/.i; \uh.t. 

quodius,  quopoflcflorfingulaiisnititui,  nibil  QiuUxeMmfuvMld*  ttfeurn]  Coofcqueotia 
baber,  commune  cum  caula  hetcditatis,  ncq;  haccoulla  cft  :  Lcxcft  valde  obfcura,  crgonoa 
pcr  eius  aflcttiooem  vlla  petttori  hcreditatis  Jicet  cum  Bart.aflercre,ioitioioteQtataai  fuifl*e 
controuerfiamouctur,  vt  proiodcoon  petcoda  querclam,  &poftcaactum  pctitionc  hercdita- 
bichcteditas,  fcdres  fpecialiio  remactiooc  fit  tis  Vtique  lcgesobfcurx  cxplicaoda:  funt ,  lcd 
viodicanda.Hocauccm pofito, falfaciit leotco-  quar explicatioex multismelior, ea amplectca- 
tia,quam /«.+■  Tr.  fequi ridetur,& magis pcr-  <Ja  Cxtciumin  eo  coofeotiocumTr.  ciplica- 
fpicuer£  lyut.A-  etiamcootraeam,  quititulo  tioocmillam  Bart. quxetiamcftC^B.<^*/"0rK» 
lioguiari  roalafidc,  imoctiarnpatatiuocumtu-  Vdsiid  qui  abturdc  vcrbum  ftrindt ,  explicat, 
re  vfucapiendi pofsidet,  danhaoc  a&ioocm  :  pei,txindt,  eflc  vittofam  per  ootataad  dtffnt. 
in  quo  faoc  Trc  u  hic  d.th  13  lit.  A  fibicootia-  frtttdsth.  !•  vbl  facilem  &  vcram  llliusloci  fcn- 
«iiccrc  vi dctur.Carterum  quodTrcut. m  fin.hu-  teotiato  ptopofuimus. 
imlu.bMdnmprodtff  allcgat.explicaochimcftex  Lit.  D. 

lai  m  4  aHionun  numtr-zip  vbi  icfert  fcnreo-  HtrtduMtm  htttgrnm.  ]  Imoidemcft  fi  empta 
tiamBald.  exiftimaotis  ,  haoc  actioocm  dari  fit  parsbcrcdirariscx/.  a.C  h.t.  vix  cnimcft,vt 
coutraenm  ,  qui  demum  poft  moitcmdctuncti  his  vcrbis  fimplicitcr  pofsit  intelligi  vniucrfi- 
licet  titulo  finguiari  ccpit  pofsidcre  :  quod  re-  tas  rci  fingulari  eppofita.  Ec  u.  lioc  ramc  fibi  no 
cTcibtd-  improbac  Iaf  &  mde  tamco  appaiet,  conucnittiM  ltt.C-&>th.\ \.Ut  A.  vbi  etiaro  coo- 
quodBald  athcfi  qua  dicitur  noo  dati  hanca-  trapoflcflbrerotitulofiogulari.etiamquiioco- 
cxioncm  coocratitulo  pufsideotem  ,  non  firo-  dtciooe  vfucapicndicft,hancadioncmconcc- 
plicitct  diflenttat,  vtdehoc  cut  hxca^ionoo  dit.Nccioeofibicooftat,dumr&  la./rf.C.W./a. 
dcrur  cootratit.pofsidcotcm,  prolixc  Cyo  tnl  C.h  t.dtrtivindtc.  fiegulari,  bicaotcm  dcpcti- 
ttft.tl.bj  »-7  m^  q  &  1ind.Dd.nU0s.  Illudobi  tiooe  hcreditans  ioterpretacut 
tcraddcndumpaiumcocinoam  cflc  oppofitio^  Scitnnmit."]  Adicclum  hoc  eft  proptermeo- 
nemlic  A,&  B-dati  cootraeuro,  qui  doio  dcfijt  tioocm  roalarfideilit.  C.cattcrumiamfarpc  di- 
pofsidctc.ooo  vetocoottatuulo  pofsideotcm  dum^etiam  numqoibona  fide  hcreditatcm  •• 
,  Lit-  C-  roit.bac  actiooe  aliquando  conuconi- 

MftfitmmMtn/idt.)  Yoicam  rancum  hic  pro-  At  n  frepeffeflirtnonfofitdtt-  ]  Obicdiooem 
pooitcxceptionrm,  cumtamcnr^.4  Ut.C  tics  haocmouet  cdtrailludquod dixcrat,  danc6tra 
propofuetir.Dcir.de lamiupiaollcofuro  cft.  c-  curn  qui  mala  fide  emit  harr  ditatcm  haoc  a- 
tiamcnroqui  boua  fide  hcieditatem  cmit  hac  ctionf.Ea  vcroobicdionulh'  momCtividetutt 
aftieuc  conucai;;,  ix  l.i.c  h  f.cz  tuiQacl  ij  $.  rclqm  iarc  fupia/ib.^  /i/.Chajiccxccpuoocrli 
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,to  DISPUTATIO  XIV. 

Ipfe  rradidit  :  Tel  quia  non  fcqmtur  ,  noa  polfcflbremeu^encgat.fquemfamefl  vfucapere 

potfidci  ptopoilcfiorcergouonunctui  haca-  nonpoflccoftat)  dcccptus/.i*  .$.S  h.t.  vbi  prx- 

Ct  onc  :  vcl  quia  iioc  catu  aCtio  non  d  recTa,  fcd  dofumitur  iq  fpecie  luxcalubicdtam  matcriam, 

*tili>cooccd:tut  cx  lauoeci.  i  i.\.b  r.  &  qux  proco  qui  ptopnc  poflldct  propollcflou.id  cft, 

m.gts  rat;onc  obicdi  »•  titio  hxtcditatit  lia-  quioullumpolicfli  nitfuxtitulumallcgarcpe- 

bcaiut.  NcQUc  vcto  Tic-ut.  vcu'ii|c()(),i»-  ,  "  Iclfc/.il  j.i.e  /.quo fcufu qui rcmettam lcitnsc- 

f  < ;Ufir*[  ^  ««f.huncojicct  o.icin  rcmouet,  ted  rmti Si  ptctium  uuaicrauit,  prxdo  non  cft  ;  Sc 

oicauo^tin  cjprat  pio/uncndi  aunmouiam,  tamcn  non  idcm  planc  cft  prxao  4:  mal*  hdei 

q i  .v  Ltc  mtcrf.i^  4.8  n.t  tyl.iyS-  **  vfurm.  in  policeVor. 

quxltionc   anqjilcicnv  rcm  ^licoam  cmit,  THESIS  XVII. 

porfid^atpiopoilciluic;  btTicut  cum  Cuiac.  Li  r  A- 

aumittit  antimouum ,  Sc  Vlpiauus  quoque  im  Jnttrdumhtc arltt  ]  Ait  hanc  a&ioaem  inccr- 

d  L         >ta  ioquitur,  vt  aliquos  diucxlumfca-  dum  dari  conuacot,qut  nthil  poflidcur,  vcluti 

dflc  nonobfcuu  innuat :  cxtcxoquiu  noo  diffi-  qui  fclitiorfciunc.  Atquin  idem  eftin  alath. 

cilis  uoxu.nlocoiu coiiciliatioeftj  nocutaettain  frte  Ut.A  quia&  qai  oelopoflidcradcujt,  mhil 

ab  Accutl 4*4.1 1  j.quod  lc.Vlpian  ibt  phrau  ifta  peflidct:ncq;magisdolusquamoblatioptepof. 

frtftjtffwimwt  iuxtafubicc1ammatcriam,ad  fctfionccft :  quofcnfudici  petcftnihil  naagoo- 

cum  ciivCtum.vt  huic  actioni  lit  locus ,  quore-  pcrccflc  angtilaie.  cu  oifctens  teoeatuitauqua 

fpccTu  pro  poflctiorc  pollidet,  qai,  vt  aate  dtctu  podcflbr,&.  cttj  cootra iplumcredatur :  qux  vc- 

aut  nullum  atjt  cxadu  inualtdo  ptoucaieatem  rahuiusiutis  tariocft,&  cui  locusnoo cft.vbi  U 

tit-ulum  allcgate  potcft.-&  hoclcnfa  qut  rcma-  der  ipic  luitioreum  06  poflidcrcfcit.quiafcic- 

licaam  licet  lcicns  daro  prctio  rempucauir,  pte  tiacxcludtt  ciudclita:cm,'&  opioionc-  bxqui- 

pofl  jloicnonpoifi.Ict.quodaliasctiammalafi.  buscol!igiturratroncshicaTr.allat#minuire. 

dc&fupciucntcnscficcrc  pollct.vt  quispro  pof-  c\c  fc  habcic .  quiapriocipalit  ratio  non  cft.  ne 

fcffbrc  cem  habctc  d  ccrctur.  Cxterum  luliaa.  dolusfit  irapuoirus.fcdquiafcorfcrcaspiopof- 

l*d/.jj  «.i.tiactatdc  vfucapionc:cuiu»iocuitu  fcllbrc cft,*  ratioTr  cofacit  tantum.vt  poftlt- 

citulusad  «fucapicmium  incthcax,  cftc&acon-  temcanteft atam  fiufttafitallegatuiusreus  icfa 

Idcrato,  vlliu»  k.  iu  vaiiJi  tituii  vicecobtincre  nonpoflidere  ,  quia  oondcbcc  impunc  vflc  ec 

vidctut.Atquio  ml.13 «./f.i.titelusnall' fc  in-  qui  naeodaciopctttotcma  fc  auercic  Sicutnce 

ualidus  otani  modo  8c  uttonc  vfucapiois  &  pe-  illa  ratio  dc  ignorantc  aclorc,  booa,  ia  vcrbis, 

citiooishcrcduatis.  pro  pofiefleiecft.Iiludob-  Miimttmimdtfictrtt,  fcc.quia  tgooraotiapro  fua- 

ireraddcndum.quod.-ai./ .  jt.  dtvfutmf.ftoUc-  damcnra  cflenonpotctt.           Lit.  B. 

icdcoon  voiucifalcm  ,  fcd  particularcm  tttu-  Piopoouhic  cafumdc  rcro  bctcdc  ciuj.qu» 

iumfignificct.dcquo/.r  D  tyC.fnhtrti.  falfoptohciede  ,  vcl  pto  poflcflore  pollcdtt  : 

yidttltgamtr  Chimc.  ]  Nthilcttato  locoit.oh  qtuminfin  lic  air  conucnirt  non  cx  fua  pcrfo- 

jf.clc^antiacncquecnimcteglQtia  tft,  pugni-  na,ic  tanicanon  taquamfucccflotcm.Quae  vcr- 

tcsautorumibtucr-efcntcotiattquio  &rcliqua  bacoocradiclioocmquandam  implicntc  vidca> 

ibid.aonclcgaatia,fcdin  fubtilia  JtCuiacioia-  tut  iManecumin  tcxtuallcgato/  1  ■  S  v./^.pio- 

dignafunt.Nam i.adconfutaadam  rcgaia.qua  ponatotignoraflc,  q>iod  dcfuodusprohcrcda 

malafidesdicieur  cflc  fcrcottarcialtcnx.excm-  poffedetit.magiscx  illiuspcrfona  conucatri  ia- 

plum  ptofcrr  cius.qm  abcoemtr,  qucm  pucac  tclligitur.quod  proptei  mutacam  peifonam  n6 

c(lcprocura:o:c,qua(i  vctooon  pettudc  fit.ficrt  dcbeat  dctcrior  ficri  conditio  adont  quod  oc 

adomtno&  eiusmandaio«rj.).fM«r«riM4  4^  dt  aomtCmJir  ind.ltj.i.Stratiut. 

rtr.dimj.l.6S-4  dtMctjHir.Ttr.d*m.  BcitffVfafi  StdmMithicextmfinptpmHnt   ]  Quicquid  e- 

Telimus^ctiaaipiocuratoriconduciot,  fiuCtua-  tiam  vidcatur  Tr.cafushicetic  vidctui  ,quaqui 

tiut,crcditor,depofitaiius.c&modatatiut,  pie-  poflidct  titulo  criam  ad  vfucapicndum  habtli. 

cano  tcnens.citra  vllam  maiam  fidem  fctcatia  hacaAionc conucntcut .  vi.leJicct  titulofingu- 

jci  alicnx  habent  fcd  ntmtrum  quicuoque  rem  iari  pro  hercdcvbt  rcs  illasalicoas  fuiflc  >gn«- 

ariuatotituioacquiritam  fibi  tcocei.lcitcflca-  iit»riumX\.frehtrtdteyl.^y^.\.dtvjt4Cfif.  Li- 

ficoam.io  maiafidc  eflc  incclligitut  llludvcto  cetentm  ex peifooa dcfuncli  tooucaiatut.  vti- 

CattCtj  ibid.faHum,  quod  cum  qui  preno  dato  quc  tamea  cooucnitur;  Oc  ipferuuluscft,qui  m 

iaoadenoiuo  GcicN  icrecbparauu,  malxlidci  defuaAe  gee  futt. 
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T.ti:-.im  hi cfu '-t titulut fr» htrtdt  ]  Pa  t  c  t  c  x  i  am  rcm  posfitfacerepoITcsfiodefuncji.-veiquiaia 

diclis.hts  vcrbisnoa  rcmoveti  rationem  ,  qua  hcrcdcmcanontranfir,  vclqutapetiriohcre- 

probatur*x././.ii.  bancatfioncm  ifto  cafu  con-  ditatisnulloplanrmodofundari  potcftin  pof- 

tra  tit.  poffidencem  dari  .qniaconfidc  tatio  il!a  icsfione  dcfancti,fedinfure,quod  vcl  cx  tcfta- 

ptifonx  dcfuncii  oon  tmpcdiY,  quo  minus  in  mcnto.vclcxlegchereshabcc:  &  cumigiturer 

pcrfonaacrcdisverccitulusfit.  Sicqt  pcttatio-  ncuttoherescxtraneusinfeudoiushabrat.oc* 

oemfequcnrcm,  qnoddcfunctusfucritinmala  potentetiam  pro  feudo  coufcqucndo  bac  a- 

fidc:vcl  qutamalafidcsctiam  cum  titulo  confi-  eriooc  experiri. 

fterepotcft,  vel  quiaetiam  qui  bonafidc,  pro  Lit.  C. 

hcredepofiidcr  haca&ionetcnctur .  Alioquin  Carferuttures  inperitioncm  hcteditatisnost 

omtiuiomalecafamdicti  f  t.  td  cum  dcfua*  ▼eniant.duplicem  rationcm  tcddit  Ttcut.  tum 

<tiim,qui  in  malafidefuitreftringir.  Cxtetum  qnodalixfinracriones.  tumquodnihilhicrc- 

explicanda hic crat  homonymia vctborum ,fr»  itituiposfir.  Verumpriornon  conciudu ,  quod, 

irrrdf  ;qux  fignificat  vcltitulum  vniuerfalcm,  ctiam  pro  aliisreb  &  maximcconttacos ,  qui 

4cquoTr.  ooa  fincmanifcito  vitio  bic  accipi  titalooulloposfidfr ,  propria?  &  fingularcsiine 

potclt,  euod  cootiacalititulopoflSdeoccrahac  a£tioncs;& ICtust/j/.ip.  tantttmpoftcriori  ra- 

atfionem  dari  i«t  confeflbcft:vcl  fingular{,  quo  tionc  vtitur.  Vidcndum  autem.an  non  hxc  ra- 

TetushcrcsresaJicnasin  hcreditatc  repertas,  tioaddi potfir ,  quodfcrvitusfcotfim  a  fund* 

prohctcduatiistenet  Acufucapu/  i.t.t-f.frth*.  non  vidcatur  tencri  poffepiohxrcdctquonia, 

rrd.  Et  ita titulum  habilcw  ad  vfucapieudum.cu  qui  vet bi  caufa  heredem  taotum  ire  agcre  pro- 

prohcrcdcvclpropoflcflorcnon  fic,  illofenfu,  hiber.fundumfuumliberuraeffc  tantum  eon- 

titulus,fed  potius  modificatio &  qaalitas pofli-  t£dic:&  feruitutes aihil aliadfant  refpcccu  fun- 

denJi.utpoft  Ddjoquicui  3c  notat  Sal/t  tnl.tt-  di fcrvicntis, nifi quaedam  privationes.  Porcft 

li.ii.C.h  t.m  z  infin.  auccm  hzc  ratio  itacooiungi  cum  ratione  IC  m 

Ex ptrflm*  Patris.  ]  Non  recce  patris  hic  fit  </•/•!  9. j.vfr.quodconoexx  quxftioncsfuncaa 

meotio,  quiaincjuovisbcredehuic  quxftiooi  resinrcftitutioocsnexcaafahuius  adioni  vc- 

locuscft.  nianr&anrcialicuiusnomincbxcaaio  iofti- 

THESIS  XVIII.  cuiposfit. 

Lit.  G.  THESIS-  XIX. 

Siftudumfithirtditarium  ]0c  narura& quali-  L  1  t.  A. 

tatehuiusfcudihictraAarc  haiusloctnon  eft.  Ntetf*riasdtduc*t]Exp]icta4u  rrat.quidia- 

aedtntcrimtenraripofltc  quodcriamfcudfi  ex  telligcret  pcrdeducerc.aocciam  aof  loncm  c6- 

pacto  &  providcntia  ,  vt  loquuntur,  aliquando  ccdat  quod  magis  vidctur,*rr  uutdltt  D.tradit. 

▼eniat  in  pctitionem  heredicacis,  &  tamcn  fub  &  vttobtque  allegat.  /./  C-  dtrtt  vmd.  ex  qua  <p 

Jualttatequada  fcudi  hcrcditatii,cuiusnatura  etiammalxfidcipoffefloii  pto  neceffariis  im- 

ipit.-vbidc  fucccflioncfiliiagicur.quicciahu-  pcnfisaltiodetur  ptobari  vidctur-  Quoadmif- 

iusgencrisfcudurepudiatahercditateretincrc  fo,ma!chaclit.A  adducjrur  l.iS.dtrttvtnd.  quar 

noo  potclt.cxfcntentiaverioti ,  quxpiobatur  nequede  oeceffariis  impcnfis,  oequcdcactio- 

cxc*p.i*gnMtit&t  dt^uo'tnfr.f.x.diff.\tth.ar.  ne.nequc dc malx fidei  poflefforetractat. 

Vhiamfliut  ait.]  \it  quod  ttiam  citrancus  he-  Vhivtrbailla  jPcrtincnr  adexplicatiot  .tr. 

resinveftiruranon  coinprchcnfu*-,  modofcin  dtrttvmd  &  quidc  hotu  vctbotu,  dtli 

dcfuoclipoffesfioncfuhdct,  hac  aftione  fcu-  fc-fita ftr  rflicium htdicis.  Etprobada  vidcrurco- 

dumabextraneo  poflVilbrepcicreposfit.  Hac  traTr.Caiacijfcntentia,rpfo'imulaiIlaloqueo- 
quidem  ita  tradir  Rofftnthul.c  ■j.tsncluf  11. di  n5  convcniat  verx  rarioni  iuris,  quia  tucof- 

4-  athanccommuncm  cflc  dodrinam  fctfbit  ficiuiudicisncccffatiuerat.vbiexceptioetato- 

Verumi.  hocfimplicitct affirmari  nonpotcft,  rnifia,  aecformalxialerta,  velutincerta  fidei 

•uodhxcactionatutafua  neo  nifi  contia  eum  iudiciis.quibusdc  ca.  a  ilacxccptiodoli  &  allf 

datar  ,  qaiproDollcllore  vcl  hcrcde  poffidet.  idgcnus  ineflc  dicebanrur.Etipfe  Aat  Fab  qaf 

Deiademaeiseu,  vt  totumhnc  falfum  ficqaia  Tr.hicpio  fe  citat.mutata  pofteafent£tia,ver- 

cumooanitihercshac  adJione  txpctiatur,  feu-  ba.p^ efficiu  iudicit,  abimperitointcrpretcad- 

duratefpeAuextraneiheredis,  abbctcditate  icflaait  d»r.j#.rrr.io.  q,tam«  minusprobo  ,  <p 

plajveeUfepataiom.  Ncque  apparct  qoad  ad  iufequcrctw»e«cflatiueflcexcepuo»«infen, 

9c^ua 
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DISPUTAT 


Beq;iliasoduioiudici$locuciTc:quodexprcfse 
fjlfumJr.fr.  tcxt.inl.tf  &vlt  h  t.  Idcoquevi- 
dcnpoflit,i..lcrtapariicula  difiunctiua,  lcgcn- 
duui  t  lic ,  tX  ctftitt*  dolifojit*  fmtftr  ojftcutm  iu- 
J/rw.quod  nil.lprohibcbar,  exccpttor.em qux 
atfk  iDini  rat  cxprcficctiamfoimulxadlcribi. 
NcqucoblUt,  quodrci  vindicatio  nonfuexa- 
aiouibujboiirtiJci,  quibuscxccptiodoli  in- 
•flc  dicicur.qniaeaiftimaripoteft.eandem  hac 
in  re  naturamfuillc  adionumatbicranaru,  qux 
prxfcttim  ratione  praftationum  peifonalium, 
f.udtuum  Sc  impcnfarumadnauram  benc,fidci 
actionum accedunt:fccudum quod  recle  Cutac . 

10  ,*/j.iantumfaccte,aibitrium,quantumbo- 
nafides.PofTutamen  Sc  vulgatalcctiodcfcndi, 
fi  exceptionis  oppofitio  fiue  pofirio  pto  fimpltct 
•iusalle«»atioueioiudiciopoft  lucm  contclta- 
lam  accipiatur :  quia  vtiquc  iudex  cnam  cx  of- 
fictocxccprioms  uon  niu  allcgacx  raticuc  ha- 
bcrcpouft.  Lit  B 

Ytttts  tyi'oluft:t*rias.  ]  Hic  tllud  notandum 
©ccitrtit,  quodcandern  ratiooemfacit  nialx  8c 
bonxfideipoflciloiisarcavoluptuariasimpc». 
fas.diuetfamautcmcirca  vtilcs.cnmtarocopo- 
tius  contiuno  modo cadcm  circa  vtiles ,  diucr- 
facircavoIuptuaiiasmaIx3c  boox  fidci  ?°™- 
Ibris  ratio  ftatui  debeat :  quod  optimc  jprobat  /. 
»9  h4.&t.i».%. \  tod.  quodfcil.malxrjdeipof- 
fcflorctiam  vtilcsimpcr.fasdcd.tcar  hacialtem 
diffcrentia,  quoo  booxfidci  po.>ctlot  indtftio- 
ftc.malx  ri  Jei  auu-m  dum  dcmum,  li  rescxiet, 
ic  mclio.  fafla  fu  d  l  \t.inf. 

ln^difttuiftud*uluitti*m.]  Communi  mre 
icudali  mctioracionci  pro  allodialibus  habcn- 
tur,fiuefcudumdom;no,fiue  fucceflorifcuda- 

11  dcfcratur.pcr  notataHarf  tifior  x.autfi.  41. & 
Sthr*4  y*rt.  j.  fnrtu  Jtcund*  frincif*l  ftclto.  l.  f> 
fnrt.-jtaf  \.num  7.  Contrarium cicdirur  vo]£o 
decifnmiurcSaxODico.it»  vt  mcliorationcsx- 
dificiaipfa.fcudaliaccnfcan  ut,  &  vcidomino 

vel  hxrcdi  fcudali  cedant.  ijntrecbt  l  *rt,c. :  1. 
At.i.quxdirTcrcntiafraditut  ctiam-iZ.-tf/./ar. 
i  dttf. :  9.F*cb.*t£i*.  Rttnhard  f*rt.  ?.  dif  }.  d.tf. 
lf.conJ}tt.Eltc?.fiu^Jl.i>i*rt.i.CXTttumTt^. 
ptfi.Coltr  t>*rt  2  t*f.>.nu».  >°7  .corruptum  pu tat 
texcunWK?.«m  ,1.  &  fubinrclligcoducn,  quod 
Tafallu$finehc4;edcdcccfl'ciit,icaqucbooafuc- 
rinivacantia  VerW»  mh.libi  io  uxru  hiulcum, 
acquc  vcroumi!c clt  Jc  c.ifu  ranfliiuo in  illo ar- 
ticulottadart.  Idcoquc  fcntentiam  communc 
piobo.qjxconfiimatur  exdifl,  *rt  xi.  ctrc*fin. 
*atauchaii?^ar»tww  £cb»>  fccrfcltt  Jlcijcn* 


i  o  xrv. 

er6njtoaci)  £crjfiHrfcuf  /  fr  pfhcff  fctacs  Tflfffr» 

©todwlcau^ffiiicuirhfM/mttmf^maOvfchtfn/ 
fcann  t^cr  frin  Jtifrirf  uatt)  J[(mnrfft)C.Cum  tamcn 
iutcfcudali  commaaiin  meliorationibus  qui- 
cunquchjtrcdesfuccedaoc,  &  illx  vtiqucalij» 
hxicdibus  fint  canictcadz,Schr*d.d f*rt.  7  caf. 
j  *.7.Etli  igiturxdificia ccnfentur  feudalia.  vc 
fcquantur  hxrcdcmfcudalem.  etkmpotcrunr 
fcudalia  ccnfcri.vt  apcrto  feudodominodebea, 
tur:quod  (cJicl  *rt.  21.  pcrfpicuis  vcibis  doccr, 
qCBtrD  c*  |Voy  lcMq  ff  mt  m£cr:cn/cr  ntmbt  fraa®  u 
firmpt  Tfn  £fbrn.  Ncque  obftat  ttxtmltb.t. 
•//.f)  quialoquiturdecfidudorc,  qniiustcm-  . 
porchabct.&  in  ib!oplancalicoxdificat,2Xtas 
rinCQ^annbtnxxauff  rirmbtfin  ^mi  ta  rr 
ten  gtbt/  v  jfiilus  aurem  vtile  babcr  dominium 
&  tusperpetttum,  adeoque  eo  animo  mcliora- 
tiones.vt  ipfx  quoque  fcudalcs  fitit »  facerc  in- 
tclligitui.Noi:  obftatetiam^/#.«</4/.*rf.  xt.quia 
loquitur  itid.mdccoduclorcvcl  Pfm  ^tu^mjtl/ 
qualcm  ctiam  polfe  cflcvafallum  ont  rtu  Xltt 
tcramann  docct  glolla  fcq^ucas.qux  ipfa  explicar 
prxccdentcm.iusvcibis:  ba*  &(bMv:< \o  cnir* 
atiff  ilt/crtcnHcauff  Ihrc  Jtcttscrpcn/tc^aUcuV 
CdB  t(r  ©rtnit  mctt  atthcn  fio/tc 
LtT  C. 

Kxctfthn*  doli  nnnqunm  vttttur.  jFalfahxcfen. 
tcr.mcdperd  1.39  infrtne.hr.  bis verbis.t^nf 
tfjttmoffictoiudtcucontinrbttur.nM  ntctxctptto  doti 
mr.lt  JtftAtr*tur.  Hoccnim  yctham.dtfiJtrafur, 
maintclleoftendit.quodcxccptionidoli  fit  lo- 
cus.Etnimttumhiceiusloct  cftfenfos  ,  quod 
exceptionem  doli  mali  fotmulx  adijccre  nc- 
ccflum  non  fit,fcdcx  ipfa  aiftioni  infir,  &  xqur- 
tate  iudicijcoonneatucita  vr  cius  etiam  pofr. 
litcm  contcftatamio  iudicio  allrgatx  ,  iudcx 
pcdaneusrationcmhaberedcbrat  &potfit.  £c 
in  hocmaoifcftoiqnotantiaiuns  vc;eris,quod 
ipfc  alias  vfque  ad  fupcrftirioncm  inculcar  * 
Jjintur  A  h*lt  JtcnJ  it.m-.8  vbi  tantum  hadtc- 
nusmalx  fidci  poflcirons,  quoad  impcufasvti- 
lcsratioucm  habcriait,  vteastoiicrc  pr.flir.  Er 
valdcfuauisik  facetuscttdum  fcitbtrio  lior  m  - 
icpiudcttcm  fuiflc  Paulum,  qm  tttUij*  aixc- 
rit  gcoeralitcr  10  vtrtufquc  p<  tloua  habeit  ra- 
rionemcxpcnfartim,&  mod  j»  cx  alijs  lcgibus 
eiplicandum  oobis  icliqucrir :  quafi  vcrd  Pau- 
lus  non  cxpr-  flc  fcnbat,  quod ct lam  citra  ticc- 
pttou.  mdclt  malx  fidc:  poflcflbri  fuc.  uriatur, 
cxceprioaera  vjdclicct  lo:mule'infcitam  adco- 

2uc  omniuo.quodaliasexccptio  prxftat  hoe  of_ 
ctaiudtcism  hac  attliouc  ptxftaic  figmficcti 

acciuaii 
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&  q  i aGPaulus  illud  fcribens  ad  aJiosTcxrus  vcl 
aucoiuioca  aut  tefpcxciir.  aut  iclpicae  potue- 
itt.  bxquibuspatet.patum  etiatn  (ubtilcm  ef- 
Cc  exphcitioncm  GarJJ.w  I.7 p.mfr./i  r.S.  quod 
exccptio  doli  vel  detur  fola,  vel  coniuacTa  cum 
ofticio  mdicis  quod  imquum  fit,  alterurt  cum 
altetius  iaftun  iocupletari.  Neqac  abf-tdum 
habetiicbct.fi  b jciii  reeadcm  ficraciobonxfi- 
dci  &  malx  fidci  poflciloris  .quouiam  impciiix 
hx.tm  f.'.ciUDtmciiorcinqujdc  caufjctumtu 
dcmwm  JMXiiotiuxce-.  tio  lacur,  *bi rcscxtat ■ 
&  ita  lcif  cotilidcratiouc  intpcoiac  vtilcs  &  n: 
ccilatix  nonctailius.vtnulcloqtiiturGi**/*/  d- 
\»c.n.\  fed  rcdtc  dl s3  c>  >9  tr.pr  b  coniungun- 
tut.  1'laac  oon  Jifiimulo  ,  Trcncl.  opiniouem 
quodmala-fidei  potkflor  non  vr.itutexccr>tio- 
oc  doli.proban  ml jn.Salic.  fr  Ctj! \&atijs  l>d  M 
I  s.C  dt  retvmd.  LlT.D. 

!s*feJfjri#\perac2son(n  J  lnfubiiiitcr  dicitur 
aTrcu  pcflUccddd  Uc  nu.n  ?.  quod  expcofx  dc- 
ducancur  pcr  •cxioocBi.duia  non  a&or,fcdrcus 
conuencus  cx  crtionc&:  coiiipenfationc  oppo- 
fitadcducercdicicur.*  *  .1 1  ^.ntfin  Ad.icndum 
autcm  hic  eiar  vcibum.  etnm,  quod  lcilicct  bo- 
axfidcipoiTciIor  ctum  i.mcdto  acTioais  im- 
pcnlisconfcquatur  :  dc  :rfft.m^n  r.onlcutscit 
dubir.i(io;fiqtndcir.  int  \+.de  dl excrp.l  n-infin. 
a.'onit  :  m.itl\l.\+.  §  1  .tomm.diuui  pixusce- 
runibonxfidcipolfciTort  jmiliipoflcflionc  a- 
Ctioncgatur: quxfeotcntiacdctiam  Dwttlio. 
commtnt  17. A.Fab  decad.  i6  err.g.  vbi  prolixc  ad 
conttatiarcipondct,  nullatamcn  facl .imcnto- 
nc/  \C-dtrtt  vind qux  exprcllius  aclioncm  (6- 
cedcrc  vidctur;quamDf/je//rf/<»r.<TVfi.c<,/>/  cxpli- 
cat  quoniamctum  per  h  tr.c  gt  iicraliusloqui  n- 
do  rcpetctc  dici  poflumuj  :  &  oiiii  ibi aga- 
curcttamdelurc  tolicodi  tmpcnus,  rancofaci» 
liusadcafumpoilidcntisfpecics  illa  refcrri  po- 
tcrir,  maximccum  ibi  tracTctur  dc  mala  fidci 
pofleflorc,  cui  difficilccft,  vcremcd:oaitionis 
fubuematur:&  vidco  aCafh.rjrat:j>.i.l .<  exprefti 

a  itacxplicaii,  vt  oon  acTio  ftd  rttentio  tantum 
malxfidcipoiTciTori  derur,  quomodo  quidem 
4.l.t.kSa'.ic. ibid. inprin.  fumatur./£quitasquidc 
hicpro  faciente  impenfas  nccclfanas  milirare 
videtur.fed  rarioiurisactioocmncgatcumiai- 

f  penfxoSalieoo,  fedpropriouoraioefaltxfiat: 
cju  1  dz  caufa  fi  uftrj  Gotdd  m  d.t  ~c  «ddactt  Te- 
xtus/»/|.  inprmc.d  pignorat.  *S.l  in  rtbut  $.2. 
etmmodati  Ug.  7.  $  fin.  folut.  mairtm.  qai- 
bus  locis  deimpcnfis  cx  caufa  conrractus  io 
ixkx  alicaamfactisiradatur.  Ncquc  fatiscoiB- 


ONE  HiCRFO.  »gj 
cnodc  tcxcusfupu  eicaciad  iu?  frrietum  rcfrm 
pofiiot:quodprxf<.rtimcoi.cictioindcbici,qux 
cxxquitacefiucbooo  acxquociTedictcur/  6ii. 
dt  condtfi indtbmhic  ncgatur  /  tfjmjm  dcenditl. 
indebit  oequeoobisiotegaTi  c\\.  prxtcr  lcgc; 
mduccre  xquitatem.  Illui'  :.nce ccotatipoflGt 
cum  Cuiac.  1  o .objcru. 4  f>  m  ad  dj-  C  d.  con- 
dtif.tndeb.  fi  quisomiilacxccj  r.ooe  pcrcriorcra 
rem  rc(htuerit.dand«m  01  condiC^ioocm  incei- 
ti  «dpoHcfsionemadtpilcen^am  ,  cui':i  rcceo» 
tionepofVeaimptr.(jsiciu-tc  rt^  sit  :  AttamcB 
cum  poflcfstoncfiiacuaBi  cicra  >i  101  cam  rctti- 
turinnemq jiscadcrepoSit  .  r.c (icquidcrnoro- 
oibusqui  imocnfasfcccruntconfulueii!.:  &  »e- 
reor  ncillud  dc  at^rtone  incnti  cot mcccintim 
(it : vclquiai  1  /  {.t.i.dtctndtl.  indeb.  quxpto 
ruo4amcBtoiliiasfcnieotie  ■ddncitiiti  nou  a- 
gitur  dc  pcficf-tone  idcffccc  irr;  'tn;porji:s 
tcociouiscon  Jiccndi  :  vci  qu^a ^ifficiif  eft/.  #/. 
d.  andi:l  indtb*  rcfttingerc  ad  cord  f.toncm 
certi,  vcl  dcniquc  quonum  liocadmilio,  egcs, 
qu.r  fimplicttct  ac^ttoocrancgauc,  vcibiselleor 
pofitx  non  rcbus 

VtHtsptr  cjfictitMiuditu  ]  VidcturTreut  cxi- 
ftimare.quod  nomiucimpcnfatum  vtiiium  i.or 
compccac exceptio,  fcdofficium iudicis :  vtluc 
ctiam  (Jtrdd.inl-  79.  d.  V-  S.  icacxcepcicoem  ic 
imploracioncm  ofHcijs  iudicis  oppooit  ,  poft 
Gloll  ij»/^C^A»/viW.Quitameo,vc  paulo 
antenotatum,  igooraotia  iuris  vetcris  labuo- 
tarifiquidcm  officium  illud  iudicis  iarelligi- 
tur  quod  fubfcruit  naturx  afiioms,  cui  cxccp- 
tiodoli  ineft,  (icut  eciambonx  hdeiiudicijs,  vc 
canto  magis.m  hacfp.  cic  impcnfarum  com:ne, 
cxccpnoproponipocuenc.  Ncquc  dubicovc- 
ramclicbancptopoficiooem  :  cuiufcuoquc  rci 
ludexcxotliciofuoracioiiemhabcre  pocuir.il- 
ludetiam  &  multo  magis,  io  iurcapud prxto- 
rempcr  modum  exceptioois  propooi  potuific: 
non  auremex  conucrfo.  quod  apudprxtorcra 
propom  potutcciiisomifli.iiidcx  habercpotuir 
racionem.Et  videtui  Tr.  cumalijs  noo  facisad- 
ucrcilTeaddiititnftionem  officij  iudicis  nobilis 
&  mcrccnari),dequoloqu!cur/C/M4i»/  *i  de 
rtivmd  Cfinl. 5*-^«  vlt  bjt.  Lit.E. 

Voluptuarim ittmtoUat  ]  Booxfidei  poflciTori 
tantum  tnbuit ius tollcndi impenfas  voluptua- 
rias.QijoiiefrcontiaexprciTumtcxcum  inl  19. 
f.bt  vbi  petfptcue  malx  fidci  &  bonx  fidei 
poficiTorcsitaiotcrfc  opponuntur ,  vtillirao- 
rum  toilcodi.huicctiaraexcepcionc  pofitavo- 
luptuariasimpco(asdcduccdipoccftasfiat  Neq; 

N  a  a  fein 
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fcrtiporeft»quo(iG»i</.t»/.7  9  d.V  b.%.vlta.:.v:r- 
Jfc  pojlrtmum  d  l  $g  aJ  remotioo,  &  ira ad  bonx 
fidci  poflclTorcm  tcfctt  :  quod  6l  pct  fc  tncon- 
einnum  eft.  &  eo-admiiTo,  conrr j  proprictatem 
yerborum.dtcrndumcllcr,  quau }r.$.t  dedolt 
txctptiont,  corrtgeretur  pct  vcrf.  vlr.cuius  ramea 
coircctionisottllum  apperct  vcftigtum.  Equi- 
<iem  hisfic  pfxmirTisvariaIocaobi)ci  folciu.de 

Suibus  plcuiustracratuf  infrai*  t-d>liut  10  th.a. 
uofaltcm  bicannotare  libcr  i.nihtl  hicoumi- 
no  cerci  prarcisc'  hic  ftatui  poffc,  fcd  raulca arbi- 
tr io  booi  tudicrscommirrcoda  c(Tc>  per  tcxtum 

inl.infun.io  ;S  de  tci  vind.  c  X  Cj  r,  o  app  1  t  ct .  quod 

aliquaodocriam  bonar  fidei  pollcllor  vttlestm- 
pcnfas  tanrum  tollat ,  proptcr  qualttatcm  pctt- 
toris:  vr  proindenooabfurdum  ttr,  fi  atiquando 
proprcr  diuctfam  ration£  pccirorit  voluptanas 
impenfas,  vcletiammala:  fidci  potTctloi  vtiles 
dcducat.  2.quodalia vtdcarur  ratiopctirionis 
hxrcdtraris, quamrci  vindicationis  fjDgulans: 
quxcommuutsDd.fcoccntia.ditreot.  Iicct  C«- 
inc.AntJtbrt&ipft  Trtttt.d.diffutta.tQ.p.x.  vcl 
idco  admictcnda  vidcrur  ,  quod  eius  ope 
pugDaotesiotcrfetcztus  iuris  noo  iocommo- 
dc  cooctliari  poiTe  vidcntur.  Et  fane  io  vniucr- 
tali  Ulo  iudiciomiriuscum  potTcflbcc  agi  vi- 
dctot  i  vclquiahoc  voluit  SCrum/  tc.  §.  6. 
tV/.  11  ji.  ti  b.t-  vclquia  difficili  probaciooe 
domioijnongrauatur ,  vel  dftiiquc  ,  quia  vt 
fupradictum ,  ratione prxftartonum  pcifooa- 
lium  tc  ita  impeofarum  ,  iudicium  hoc  bonx 
fidei  iorclligitur.  Nequeobftat  ,  quod  hxrcs 
poflic  cluderc  hoc  beoeficium  poflcflbris  ,  m  ■ 
ftitueodo  rei  viudicattooera  tjogularcm  :  vel 

3uia  noo  facile  omiflb  rcmedio  cxpcditiori, 
ifficilc  electuruscit  ,  aut  fi  id  faciac  ,  oihii 
abfurdi  fuerit  .  cam  qui  pro  pofleflbte  &  ita 
taoqaamprxdo  pofltdet  grauius  rcncri  ,  quia 
•ootta  cum  qui  pro  hxtcde  poflidct  ,  8c  qui 
fcacactione  tecundum  eius  oaturam  proprie 
«OBUcaitor.iei  vindicacio  tiogula- 


TATIO  XV. 

DlSPUTATIO  XV. 

DE    REI  VINDICATIONE- 

Rt/fcnder.tt 
ANCHARIO  SCHROOERO, 

T  H  E  S  I  $  1, 
Lit.  A. 

EivinJieatio.]  Sratimtn  liraineorTcn- 
dit  Trcutl.  dum  diffinicum  rcftiiDgic 
ad  aaioneminam.qLjeeftcxx...tab. 
&  ramcn  lir  F.  illud  diuidjc  in  dirccla 
&  vttlcm .  qux tamen fpecics nec cxLL.ji.  tab. 

clr.ncquccxTr.quidemfcntcncia  lit.G.  domi- 
no  datur. 

L»t  D. 

Retctrfor*.'ii.]  Haudfcio  an  ira  in  fpccieL. 
xi  r.rabb  vfa  rucrit  vcrbo  vindicationis  ;  tiqui. 
dempafsimlcgimus  v  c.  vindicias  fccundum 
hbettatcra,  quomodoctiam  fcrutcutcs  vindi- 
cari  dicaotrxrt.t.ji feruittuvindicetkrS.  i.tnfiitut. 
dtalt  illudplaneverum  cft.quod fubtituloDi- 
gcft.  tantum  de  vindicanonc  xcrum  coipota- 
hum  traaatar. 

L  t  t.  F. 

Indhtilam&vttlttn  ]  Non  rectc  haoc  diftir»- 
ctioncmperfonxacioristanrum  accommodatr 
quia  quxdam  in  rem a&iocrian,  ex  perfooarci 
vrilts  cft pcx tr adita  iofrath.  j .  &  i, 
Lit.  G 

Pcfsi  me  hiacdominium  dupTer  direclumoc 
vrile  cooftituiafHrmatAdcoqidupIcxqaxfti» 
cft,  anomnioo  fir  duplcxdomiuium  &anilla 
diftinctioexacricois  io  vtilcm  8c  dtrcctam  di- 
ftinclioDcm.defumi  &  probaripofsir.Et  vtruqs 
contraTr.cumDd.probabilirerdefendiporefti 
«/««hrliccr.quontaroacrroiB  rcm  effcrtus  do- 

raiBijcftcoipfo.quodprxreractioocmdirefli. 
▼tilis  quoq*  to  rem  prodiraeft ,  aliud  quoddjrr» 
dominijgeouscflevtdcatur.  Dc  nomtocauteirt 
aon  contcndam,&  facileadmitcjm,  ex  eoquoi 
actiovctlis  d/cttur  ,  noo  prorious  domiotum 
quoqucvrilcrecteappcliari  r  quod  fciliccta- 
Aiovrilts  cx  beaigoa  loterpretatrone  hgrs  3t 
xquitateconceditur.quodpafsim  io  lure  ooftro 
iomareriaobhgarionumex  cociactuac  dclifio 
occurnt.  fcd  fortafsis  Dd.  io  hac  diuirionc  hoc 
«juoqs  confideramat,  quodT  C.pcncsvafallumi 
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s  m  p  h  vcru  t  im  pl  c  n  i  a  rcr  vtiltrascftnnda 
pioprtctatc  penesdominum  rcljcSta :  ctii  vrilrta 
ti.cumaccedatius  vindicadt  c^tura :p  bsquoq; 
dtreitos  dominos&  rititlum  hab  -ant  pcrpttuu, 
aliud  pencsipfbs  dominum  efle  ,  difttcite  firnc- 
gare.EtfrivoIumcit.quodlir.F  Tr. air.aclione 
in  icillisdari.non  dominij,fcd  eff.  vt '  i  efpecru, 
vt  ptofueiiurc  agere  noffint :  vclquta  nifi  quo- 
dammodo  domiot  cffcnr .  actio  tali» illisno da- 
retut:vel  quiahoc  rpfum in  controvei  fta  eft,ao 
oon  talc  iusifli  Inbeant ,  quod  dommium  ap« 
pcllarimcicatur:j!ijshacrat:ooecium  maiito 
domtnium  rci  dotalis  oegari  Po»T;t.  Rationcs 
autcmTrcut.qmbusdivifioncrrtDd  impugnjr, 
Dibil  concladunt ,  &  fcrc  principium  pcrunt. 
Att,  quiaius,  quorcs  noftracft  vaumrantum 
eft.  Atquininde non  fcqattnr ,  quindomtmj 
fpccicsdiftiaguipolfiot,&  hocduplicitcr  i.ra- 
tioneobiccli ,  cuiusabfolutumdominium ha- 
bctinonpoteft,  cuiufmodi  ohmerjnc  provin- 
ciatia  triburariaprxdia.de  quibus  inf.  41.  Infii- 
tnt.dtrer  divif  e^ht pnncip.l.devfut»p.  l.vn  C.dt 
l/fittMp.trnniformi  2. litianc  Ci1iC$  ,  SC  huius  vc! 
proximx  ,  veiutolim iotcreat ,  anrcsperne- 
znm.id  eft,xs&  liberam,  anper  vfum.aur  fim- 
pliccmtraditionem traosferrctur.  Vehcmorx 

3ualis  eft  iusprxtorium  ,  quodnon  facu-bac 
ominam  in printtp.  Infiitut.  de  kenor.pofftjf  \oco 
tamco  domtiH  coftiruebar;  imd  domioum  prx- 
tortumfaciebat  ptrl.\$  f.id.17.^  3  f.de  dsmn. 
mfttlld  t ,9  temm.drvidl.t.d hotm.peff  Addnpo- 
tcftj  rcfcrvatioiutisalicuiusin  rcconcclfa.ez 
qua  fit  vt v- c  licct  dorainioaliqnomancote  pc- 
Bcsdominum,  aliquod  ramemn  vafallutraa- 
fireabfurdum  oon  titnon  obltante  rcgulailla, 

Jiuaduo  eiufdem  rei  io  folidu  domini  cfle  pcf- 
c  negaoturquoniam  ca  intclligenda  eft  deeo- 
dem  domiaij genere:fiquidemture  veteriduos 
«iufdcmrciquirirario&  bonitarto  turc  domi- 
noscffe  potuilfe  conftat. 

PottfinrtftpMrnritiutvfitt.]  Nihil  hocadrem: 
Ncque  Dd  aleparatiooe  iftafimpheiter  dtftio- 
clioncm  hanc  dcfumunt .  ncquc  fructuarium 
fimpIicemdominiimciTcitataunt.  fed  v.c.  va- 
fallum  &  cmphyteutam.quibus  longe  plus qua 
-vfufructuarto  concc  (1  u  m  cft.Ec  ergomcrapeti- 
tio  principijeft.  quod  fubiuogit  Tr.  domtoiura 
in  fpecics  dividi  non  pofTe\ 

EotfUt  rtfpcclu  plcnum  vtl  minus.  ]  Ita  quidcm 
proprietatis  rfafrucrui  oppofitario  ture  diftin- 
gui fotct.quod  alta  fit  plena.afia  nuda:icd  hand 
Kio,  aa  Jta  :cCtc  donHaium  diftinguaCUt ,CUm 


DICATt  OXB.  is( 

qijovfusffuAusnihilhabctcoraraune  nrg.l  rt- 
dc  is.de  V.S. 

Maximt pojl fub'ntitm  Jrfftrentiam  jHxcquo» 
quc  tatio  non  concludu  co.itra  Dd  vcl  quia  a- 
Iia rauoquititarij domimj fuit ,  vtpoce  rcvera 
tmaoinarij.alu  dirccli,  vtpotc  coius  ooo  ezigui 
funt  effcctus ,  proinde  luftin  l.mn.Cod devtttr, 
iur.auirit.  ciufmodi  difrincrionc ,  qox  in  rcbn* 
ipfishabct  fundamentum,  improbareToIaifle 
eziftimandusnon  hr.arg  l.xi  inSn  C.etd  dtfund» 
patnmon.  in quaemph  vtcutasappcllari  domi- 
nos,quofronrc  Tr.  ncgare  hicpoffir,  non  ani- 
madverto:  vcl  cnamcj.ua ipfius  r<  1  evidcntta, 
potcntiorcftquam  vohjntas  luftio.  Adcoque» 
vt  maximcille  vrairntanrum  oenus  Jominijef- 
fe  volaerit ,  cfTicerc  ttmto  ooopotnerit .  quo- 
minusinttoducropoftcajnrefeudorum.diftin- 
cliodomini;dcbucntadmitti;Pacit  huc.  quodl 
j  j-nJor  4 ;  vafallnsfupcr  fcndotranfigcndi  ,& 
iuxt»nottttn  difpnt.Mtk  6  lit.A  etiaminarbi- 
irum compromitrendtins habet  ;  imoir,«f. 
ios  vafalli  io  fcudopropricrts  dici  vidctoi:qoa- 
doquidem  fnpcr  propricrarc  five  dominio  re- 
cleoullomodorranfigendi  ius  vafa'lus  habere 
potcft.  Nequc  hisobftat/.  i./tngfr.vtffig.  perit. 
rclqaiacooduclores  illi  minas  iaris,  habenff  -» 
tcI  qaiaTCibumdominij  ibifumitor  in  fignifi- 
catoporcntiori.EtfancT.c  cmphTteotx ,  qua- 
tenus  coofcruntut  cnm  dotnino,  vt  annnarn 
peofiooemprxftanrcs.condnclottim  &colono~ 
rum  -carterum  rcfpeAaeffecluam  aliorcm  do- 
minorum  viccm obtioere vidcntut : ciquocfl- 
quod  r'11  $  aJco  l  I at. cmphy tcnfi v>  &  cum  loca- 
t) onc, &  cum  Tenditionc  confcrtur. 

THESIS  II. 
Lit  B. 

Etiam  vxeridtredcfnli.  ]  Atiena  hic  immifcc- 
turauxftiodcdominiorci  dotalis.Et  maritrm 
quidcm.iareciuilidoraioum  intelligt,  certiffi- 
misiuristextibasprobatar  : &  licet  traditiooit 
adasnatarafis  fit ,  titalus  ramcn  roagis  cft  cioi- 
Iis:quo  coloredefcodiporeft.  qaodIt;ftin.  ak 
inl  40  Cdt  tur  dtt.  rem  fcmper  naturalirer  pet- 
manfiiTc  Ttderi  tn  domioto  Txoris :  qoamuit  m 
ciufmodi  qaarftionibus  decidendis,  qoid  Ju- 
ftio.  putaucnt.  noomagnoperefircntandum, 
CartcrumtitalasdomiciimjMti  dosrft.qoiri* 
tulusrcfpiratroli  romarrimonio.morre  veldi- 
vortio  quod  cuohm  apt  d  Romar.os  fiequens 
eflct.irufuroDOocft.fi  hocreipeclndominium 
maritialiquandoiniuic  noltto.  minnshonori- 
ficistualMiAngoiii,  &  de  roaruo,  taoqoam 
No  |  bo» 


r1 


9 

Digitized  by  Google 


DISPUTA 

noo  domiao  I raflari  videaraus,  idquc  fortc  in- 
nuercvoIuttTr  J  :mait,mulicremcflc  domi- 
oam  pcr anticipauoucm:  fqux tamcn  vcrba fa- 
tHoblcurafunt)quodnonfamcon»cnitcumi. 
/  jo  C  dtmr.dit.  vbi  resfcmpcr  dicitut in  domt- 
niovxorispcrmanfirtVSedde  hocpluribusagi- 

lutinfra  p.t  dtfp .7  th.i. 

Ettamcon^ntcmatrimonh. }  MuJtomapisaic 
dari  roatito :  &  tamen  noo  vidctur  >  vt  duobus 
eodcm  tcmporc  in  lolidum  uutdem  rei  ▼ln<*i- 
catiodecur  Etitacft,  vttalluinfu ,  quodpoft 
Cuiac.Trcut.ait.vxori  etiam  conttantcmatri 
rno.uovindicarioiicm  Jaiirci  doralis,  pcrcex 
tu>expieflos»n/ 11  Cdcinr.Lt  rymlLtt,  $C.h. 
t.vbi  B*rtS*ltc  Caf.reHj.&  alu  Dd  hoc  noraut, 
quodvxoi  Juiaoic  cotn  igio  nm  dotakm  viq- 
«hcatenonpolfir  Si  quodenim  c  ft  i;,tc:im  vro- 
hidomtnium,  iIludfctcflnccrTeau,  ft  vt  ua 
loqiiarfoptiumclc .  &  quiefeui uequc a luftm. 
quifccmiuarumtnd  .ubusiusauxir.quicquam 
«icrepciiturmutarum.EtBihiliuvai  Tr  /.}  C. 
ii-t  quat  noo  dc  fundo  dotali, fcd  alioextra do:6 
loquitur.ctiambocarg.quodcum  maiito  coo- 
iunrutur  matcr.qua.  in  dotalib  rcbus  nuilu  ius 
iiabcc.  Et  licct  cx  conltitutionibus  poftcriori- 
bus  tnaritumadmM.iitratoiemietfiprxtcr  do- 
taliumponas.  castamco  ahcnandi  lusillicon- 
1  ccflum  non  cft.  Qui  n  etiam  iu  ca  fpecie  fuodum 
dotalcm  pooat,  dc  quo  tameo  nullus  intcrpret  u 
jllumlociimaccinit,  diccrcmfpccialcibi  cflc. 
quodalieaatioamanto  concra  lcgem  uulliter 
fa&afit:  idcoqur  «ndicationcm  v  xori  oottus 
dandamcflcquammatitL  quicont:a!c)  c  pcc- 
cavit.fc  quantum  111  U  furt ,  turMuir.  rjon  dota- 
lcmerricetcconatuitft,  cnmalias  cna  vman- 
tumcoutrapiopnumfatftunifuum  vcnirc  ,mi- 
nuscon^tuum  vidcatur. 

Li  t.  C. 

HontiaHiobUutltbtlh)Ho<  no  fatisbcnc  cum 
prxcedcntibusconiuugttur :  fcd  &  tnfubtihtcr 
dicirur,  quoJhxcaflionondctuiei,  qui  lite 
pcndentc  domipiu  amifit.quoniampolt  lircm 
conteft  hanc  acliom"  dene^ati  aut  no  daii.pio- 
pueloqucndodicin6pot<-ft.  Diccrc  voluit  aut 
debuit.fi  poftlitcmcontcft  |.ctitordom!nium 
amiuat.iuJiciumccpium  finui .  k  ™um  »Iol- 
ti  ,  quooiam cum ex caufa  huius aclionis  pcti- 
tor  pcr  fcntcntiam  dominus  ieclarati.ciquc  ta- 
quaro  domiao rcsrcftitui  dcbea  .ctiam  tcmpo- 
tefcntcntixfcicndx  dominium  durare  opor- 
tct.dc  quo  vidc  ctiatn  laf  tn'*,.  omnium.  Inptt.dt 
,.t  :  y  -  £T  U b . Tabjbtd »«•!». 


TIO  XIV. 

Lit.  D. 

Anbtne  ti nni demum  pojt  ]  Eadcm  lub:i!irare 
dicitur.  eidanhancaclioncm,  quipoftlitcra 
conteftatam domious facl.us cft  quia pc(l lit  cra 
conreft.adtonon  dicitur  dari.  Dicerc  dcbuit  fi 
poft  litem  cooccftatam  dominium  in  perfona  a- 
cloiis  fuperueniat  iudtcium  ,  tanquam  rctro 
quodammodo  convalidatum  peragi  rcumque 
ad  rcftiturioncmcondcmnati. 

QucddttquttateeanoKte*.}  roftcrittshoc,  vc 
fupcrucnientcdominio  ludtciumpera*;!  poffir, 
iurccauon.tantum  defcudt  atr  Ticut.f  cap  tb- 
bate  i.de fentent.&re itid  tnt  Vtiu  quori  hoc  iu  c 
Cinon.traditumcft.  rxindr  turccivili  defndi 
oon  poflc.mioimc  cfticituiicum io  d.  cap.  nulla 
murartonis  aut  divcuirstislctnim  ciuihu  m.-n- 
t»o  fiar.fcd  ponttfcx ,  t:iuquam  dc  iurc  recerta 
dtiptlfcc  Ncqucabfu^ir  cx  lationciunscivilis 
hoc  Jcfcndi  poflc  vidcrur.-  quottiam  ficut  vt. 
cunqur  rc^ularc  fit  contra  roflidcntc  non  dari 
banc  aclioncm ,  camcn  nihilomious  condcra- 
natiofequitur,  liccc  ccmpotc  liiis  conicftatx 
noa  poflcdcritreus.modotcmpoic  leiiudicau- 
dx  poflideat/ar  f  1  D  h.t  Jta quoqucquidoi 
dicemus.licet  icgularc  fit,  qoq  nifi  domiuoda- 
lihancaiflioncm.  condemnatiooemramcn  Ce 
auidcbcrc,  modotemporcfereodx  (entcntix 
dominiumpencspctitoremdeprehcndarur.id- 
quectumita  fimpliciterproponit  Jaf  in  §.  t.d* 
aclion.nu  66-pofl  BartoL  (maleaTreutl  a!Jer;a- 
tum  )  ntt  19. ad  qtios  itidrm  fe  rcfeit  Schnetd.aJ- 
lt&  nte  mirjtts  Gloff.  in  l.  fin  dt  pigncr.  afl  fu  ffi  ce  re 
ait.fi  quispcodcnrciudicioiuihabcre  incipiar: 
quamvisratio  diffcrenrixfir.  quodapaite  a. 
clmisies  dcducatur in iuJiciu  .  vt  difputat  Io- 
han  Fabr  inf.omnium.ldealion.r.um.ii  vbict- 
ia ix fcutcntia P  & Iacobi,putat opin.onf  illam 
tantumproccdcrc  iutcCan.cV:  1  Jcofci  vandam. 
quodomnef.opottcatobcdtrc  Dco&  Papx. 

Si  modofimpltcittr,  r^cM.  II  tx  dcap.f.dtr.i  iud. 
in  t>  inqv.ocurioscdiftmfuir  Pontifcx,  ancx- 
preflacaufafpeciali.  an umnliciteraclto  in  io- 
diciii fuctit dcducta jquod !c  illocafu fuper  co. 
quoddeoovo  emctfit.ot  libcllo comprrhcnsa 
oonfuir^iudexnon  videaturpofleproountiarc. 
Quamuis  fortaflis  dcfendi  poflit ,  cum  hodie 
ipu  ma«iftratus  ludtccnt .  etiamtt  rx  fpcciali 
caufaacium  fit.tcum  poflc  condcmnan  quoni- 
am  nonQitiabinftauiiarcusabfoIvipoflit ,  fal- 
vomaocnte  aclori  iurc.coiam  codcm  maoiftra- 
tu  cxpcdicodi ,  non  *  idcatur  iatiscx  bonafidr, 
tftasambasesconicftati.  Pleniusiamcndiftm- 
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Snit  Jaf:*»  i  f  i.nu  fit.frdid.  Jn*  mt  9.  ut  con  • 
cmnatio  fcqut  polTtt ,  cf  :amfi  ex  Ipcciali  faufa 
tAum  lit,  fi  n.odo  hoccafu  cxcaula  deprxteti- 
todomtuiumfuperucniat.  . 

Lit.  E  &  F- 
Airexduobus  ei  dari  vindicarionr,  cui  prius 
restraditaeft.itvcab  vno.ftvcaduobusnodo- 
tnints  Inquoduplicirernotari  poflc  videcur:  tu 

Jnodtradicioa  non  domioofacTa,  ius vindica- 
i,deqtio  hic  arirur.tribuere  nrquic ,  &  itatci 


DE  REF  VIMDICAT.ONE 

priusresfutr  obligata  :  Magis  Tidcrtjr  obftare 
lfie*ret,  ti.i.fin  Jcntlton  emft.  qium  Accutf. 
cxphrar  decalb ,  vlu  eontroverfiacft  noo  inter 
ipfosmviccm ,  ft  d  com  urrio.  Cuiue  aurcm  ■». 
eif  ||.  couuovufiamcadeieintcr  lCtosfuilie 
exiftimat- 

Lit.  G. 

Seereftrt.fi  alteriinjlrumentum  ]  lotelligen- 
dnm  fc  cft.vbi  inftrumcntum  priuseft  traditu, 
quoj  ahasnullaplanc  pofliceflc  lario  dubiran- 


vindicattonemcumPubliciana,  dw  q  >ain.i'Ic-  di-atquin  huic  fcnrcntix  ,  quod potiot  fir,  cui 

gata/  9.  confundit.tumqutacti.jm  vbi  dc  f'u  rcsi^ lapoftc.  i'iscr.idiraeft,co,cui  priusinitfu- 

blicianaqucritur.tnccrcftanab  vr.oanadiuer-  mcntumftit  ttadttom  valdcobftat  /t.C  dtdo- 

fisnon  duminispluribusrcsvcndira  fir,  vt  do  nat  vbi  roll  c:  aditair.ftrumcnra.ftatim  rei  vin- 

cer</  /.s.{.  4  dtPuUtcian.  Et  omninoita  fe  rcs  dicjcio  comcetir.  Putabam  dicirolfe  ,  i.lllnd 


habcr.vrpotiotfit.  cuires  prius  ttaditacft,  & 
hoctudiftintfte.  fi  ab voores  duobus vendita  &. 
traditafic :  fin  adivetfis,  potior  cr  r  qui  a  vcro 
domino  rcm  ennt ,  modofenu-l  poflclfionem  e- 
itisapprchcndcrir,  quiafc.tumdominusfictus 
eft:  qtiod  fiadiucrfisnoodominis  vcodinofa- 
ctacft.ille  rucndoseftqui  poflidct ,  hccraltcii 
priusrcstradirafucrir  dicl.l-  p.f  4  defuilie.u- 
Ition  Cuiustcraratiocft,  nSquodpcr  tradirio- 
Dcmpriusfaotamaccipieori  domintum  quxri 
nonpotuerit  quiahxc  ratioetiam  militat .  vbi 
ab uoo  06  domino  vcditio  facta e ft,  Sc  tame"  hic 
prxfcrrur.cuipriusrcsrtadtta  fuit,  4.1  4.^.9  ) 
fcdhxcporius,  quddibidcmo  oon  domino 
qirxtitur,eciamtaniumdevnoiarc,  quod  ille 
jtabuit ,  aoipoteftquodius  etiamnon  dommi 
com  fucrit  to  poflefliooc  in  primu  accpifnK-m 


obtincrc,  vbi  traditio  iofttumcotorum ,  noo 
COncuttil  cum  vera  tradiriooe  ipfius  rci,  quar 
potrncorcft  1  fpceialeefle  io  donationc.quam 
itirlla  muoiclripulario,  vt  eo  cafu  traditio  in- 
fttun;enripto  ipfius  rei  traditione  habcarar, 
quod  aliadonatro  inefficax  crarfururaquonia 
eoiurecz  pacro  donarionis  oulla  actio  oafce- 
batur  Vcrum,  quominus  io  hisacqutefcam,il- 
ludlacic,  quod  vidco  iafptdcd.l  t.  hoc  ftacui, 
inftrumeotistradicisipfamremrradttamintcl- 
ligi.quodfi'/  Bartol.Snlieit  fr*li/Dd.  comma- 
nitcrootant.incoqucfalliturTreu.autarguta- 
tum,  dum  rei  rtadirioocm ,  traditioni  tnftru- 
mentorum  opponit:  cft coim  &  hxclicct  ficra 
rei  ipfiustraditio.Et  cumigttut  iuxta  vulgatum 
illud.rinrnmopererarri&joincafuficro,  qu*n- 
tumvcnrasin  cafu  vero  &  inftrumcnto  tradito. 


totumcranslatumfuit,  quiadeomcntofr.Tfer-  ipfaresrradirainrelligatut,  8c  dominiu  acqui- 
xi  dcbcttat  vcroplurcs  non  dominixqualc  eui 
ius  io  re  haberc  inrclliguntur,  adroq  ie  ctiamli 
vnuspofTcsfioncm  abiltero  nactus  fuetir.  fc- 
cun  lo  tame o cmptori  ,qui  pofteapoih  f!ioi»cm 
nactus  cft.prxferri  oon  peti  ft:  quip?c  cuni  tflts 
insfuumin  hoc  fundcr.rinqoamiliud  abaltcro 
oon  dominoin  fc  translatum  acccpilfct :  cum 
kaliasquipoflcflioncm  v  c.  fcicotc  v«nditore 
adipifcitur ,  camquafi  a  venditoie  cradicam  ac- 
cepiiTc  ccnfeatut  vnusautcm  fiucdominus,  tt- 
venoa  dominus  pettraditioaerofcmcl  factam 


tnwtd.l,  1.  c  dedonat. aoa  pocertr  pcrrraditio- 
ncm  qnantumuis  vcram  ius  altcri  ex  facta  tta- 
ditioncqua-fitum.auferri.Firmaturhocezem- 
ploaliarum  ftclarumtraditiooum,  veluteius, 
qu.-efit  perclaves»  dc  qua  i:a  lult-n.  ir.  tttmfi 
ijuii  4S  l»flitde  rer  dtrttj  fimularqocclavtsrra- 
didcrir.ptoprictatc  metcium  traosfett  ad  cmp- 
totem  aliashicquoquedicipoffet,  ptxfctenda 
eflc  cum,cuimcrccsrcalitettradirat  efleot.  E- 
oimvero,  auttradirionem  nullamctTe,  autfi 
traditioeft ,  rffcclumfuumobtinere  oeceflum 


jusfuum  transfert.nequeamplius  habcr,  quod  eft.fcilicet  transferendi  domioii,quofafloaJm 

io  alium  coofcrat.Pono  his  000  obftar  /.  14.  tjui  tradmof  oft  fcquutanullaerit- 

ftiorinfign  .frc  ahacnim  tatio.  cfta<ttiooisb*>-  THESIS  III. 

pothccaiix,aliavindicattonis,a!iaratiocithy-  Lit.  G. 

pothccx  ,  alia  dominti  Hoctradttioneacqui-  Negat  htcqood  caorela  Od  m  icrc  furjdetor,' 

rcodum  eftiilla  ctramoudopacrocoDftitutrur.-  nt  aclor  fpecialem  exptimat  caufam.  qua  noa 

tc  pro:ode  mhil  adcius  crrtcaciam  aut  perfc-  probata  adaliampoflit  fecurfcreEaramro  ooa 

fttoo^mtiaditio  factt  ,  f*d  iJlc  obtiocbit  cui  obfeuttfuodatuti/i/.ir.  S.i.&A.&maf,ijinl.i4. 


DISPUTATIO  XV. 


§  z.decxctfi  rciiitd  vbidicirur  eu  ,  quiremagir, 
nonexprclTa  caufa.oranescaufasuuapctitiooc 
appreheodiile  intelligi :  Bc  igiturreo  abfoluto 
quacunquccxcaufaprxtctitaagccoWftabit  cz- 
ceptio,quodfccuscft,  fi adicctacaufa  egent  d. 
/.ii  ^.t.Ncqueobftatc.  \.dt\ent.  frrttud.  m  6. 
quuquod  ibt  dicuurnou  de  fimplici  abfolutio- 
ncfcd  abmftaotia  accipicndum  cft.Sc  illofane 
fingulan  calu  >  quodomioium  poft  lir  cooteft. 
fupctucuit caufam  fpccialcm cxpicflilfc  noccr> 
qaia tus  poftea :  cxrcrum  hoc  noftro cafu  vrile 
hoccft.Iicct  li  a&or  in  dolo  lit,  &  fatigandi  ad- 
Tcrlarit  caufahocfactat  .tcmovci  i  dcbcat,quod 
ootat  Zal.pio  difl  uon  icctc  allcgatus. 
L  t.  B. 

GuiodnmilemtjL  ]  Ratio  rft.quiacnm  plane 
titulum  dicerc  non  cogatur.nou  potcn:  lpfi  no- 
ccie,quodfall'umrmiliim  dicir- 

l'nderfi~ttCuiac-tlicitdtjJirentijim  jCuiac.  cit. 
loc  difTercociam  itlam  inter  pcticionem  hcrc- 
dicatimo  explicat.fcd  hoc  vcllc  ridctur,  quod 
inrci  vmd>cariooc  fingulaii  non  neccflum  Gr 
diccrc,anquispo!li<f  at  v-  c.proempto  vcl  do- 
■  aio,  fcdm petitiO'ie bercdiratisncceiTum  fit 
diccrc  ,  anposildrat  prohe:cdc  an  pro  poflcl- 
forc.Hxcquidrm  dirfcrc«tiacum  traislationc 
polTcihouis.dr  qua  m  th.traelatur ,  nihit  habct 
cornroune:cxtcrumcun.  Cuiac  ttt  lcc  xo.otfer. 
i.ctiameum,  qui  profofUflorc  posfid-r ,  iuris 
hcreditarncontrovcrfiain  moveic  ftatuat  ,  (q> 
ramcn  talium  uuto,  qnid cniro  fi  quis posfidcat 
Ciculofingubriinvalidohuxtai?  %  t.dt  ptt  b$- 
rtd.  )  nuila  vidctut  rano  cui  conuentus  d  ccrc 
d  -b.at  &  rcfponderc,  an  prohcrcdc  rcl  pollcf- 
fo  c  posfideat ,  cum  uihil  hocfaciat  ad  vatiau- 
du  11  iuspctiroris.Quin  vt  mazimi  qui  rem  pro 
polTeiToic  tmet.conttovctfiam  heicditatis  non 
movcat,  eadcmtamcn  naturxpctitiotiishcrc- 
diratiseflc  vidctur.  Vt  miln  probabilior  flat 
ezpltcatio  BultArtndl  ctft.ti  C  dtptt  htrtd.  qui 
ibi  refert  Acturf.  &  contra  obiectn  ocs  Cyn.  & 
aliorum  dcfcodit  Ssltctt  .\t  conucntusnccciTum 
habcat  diccre  ;  an  poslideat  prohercdc  vcl  pro 
pollcllorc.in  altquo  titulolinptilaii,  (ciliccr  ad 
fupdaodam ir.tenrinncm aCtoris :  quoniam  €- 
cuc  cogitut  quii  rrfpondcrc  .  an  posfideat  occ 
nc ,  vtfciacur ,  an  omnine  teali  aftionc  posfic 
con  vcnin  ita  quoquc  rcnearur  rcfpondere  ,  an 
posiidcat  twulo  fingulari  an  pro  poflcflore  vel 
hcicdc,'.  i  fuatur.an  vindicattonc  finpulari,  an 
pctmonc  heteditati»  fit  agcodum.qua  cxplica- 
iioaciUatc,nulla»-x  l.it  Coddtftt.btrtd  intcr 


duasiftasacrionesdifTcreotiaefHcipoteft  Poc- 
totfudltfon.cit  loc  in  ^.tmnium  lufltt ut.de mflitm. 

num  09  dc  haedirTeicjitia  nihn  habcrur  fcd  nc- 
quc  exjftimat  lafo*.  transfcrri  ab  co  poflcsfio- 
ocm ,  quifallumdixit  titulnm .-  fed  impiobato 
Bald.quigcncralircr  hocaffiimauit .  fcnrftiim 
illius  cocafu  admitnt ,  ubieiufmodi  aflcgituc 
citulns.cz quonullaiuita poflcsfiofcqui  potcft: 
vcluti  liquisdicat  cmillcfc&  piobcrur  ciaiiTc 
i  furiofo,  quodfcil.hicposiideatpropoflcflo- 
re,  quod tamen probandum  non  vidctur,  cum 
ctiam  contra  nudum  dctcntatorcm  hxc  acTio 
detur,  &  fiabcoqui  falfum  rirul.dicir ,  non  au- 
fcrtur  potTcviio.nccabco  ,  qui  lnvalidum  allc- 
gauir,  auferctur. 

Lit.  E. 

I  x  ftjftjfsontdomtntum  J  Attcz  polTcsfionc  do- 
miniuni  dc  prxfcnti  non  dc  pixtcri:oprx(umi. 
Hocquidcmde  pixccdc-ntibusoon  rohxrct,<Sc 
iplum  quoque  dubium  cft ;  quia  oullus  alius 
iftiusadfcitiouisin  bacquidemmatcria  poteft 
cflccrTeclus  ,  quam ,  vt  p.opoifcflore,  eoquod 
prxfumatut cite  dominus,  pionuncurur.  At- 
quio  vercndum  nc  vcuus  St.adtotcm  non  idco 
tcncn  probare  >  quodrcusdomiausprxfuma- 
tur.fcdquod  hoc  fit  commodumpoflcsliooJ», 
vtooanifi  piobanti  dominium fuum tes  fit  ic- 
ftirucnda.y..f  .i;rr/  tommodttm ,  l»jtnut.dtinttr- 
dtcl.  adcoquc  vt  vincat  polfcflbr ,  non  neccifum 
cft.cumdominum  vclcllc,velprxfumi»fcdfuf- 
ficit,aclorcmdominumnooefle,vcldominiQ«» 
fuumtion  probarc  •  ncque  fi  polfcflot  dominus 
non  clt,pctitotcm  dominum  ciTe  fcquitur ,  car- 
reium  porior  cft  caufa  posiidcntic.  vndc  cft 

3uod  poflcllbr  ncc  titulum  poflcsfionis  fux  e- 
erc  teoctur ,  t.tegi  n.C.dtptttt  htrtdit.  Diccrc 
autcmdcbcbat  Trcut.  oon  qtiod  pixfumatur 
dominiumdcprxfcnti,  fcd.quodcx  polTesfio- 
nc  dcprxlcnri ,  prxfuniatur  dominium.  quo- 
modoetiarn  loquitur  F,atrol.in/.ii.  Cod  de \ro- 
bAt  num.x+.Ctflrtnftnl.i.Codic  tod  apudqucm 
tamcnnoneitant  vetba,»Vf7Mmir»,quxetiam 
ad  hanccontroueifiam  planenccpcttincnt.occ 
faciunt  .  qtiia  vr  quis  hac  actionc  convcniri 

Jiucat.nihilattiact.cum  aliquandopoiK  tkM  r  m 
uiflc.Cur  a.  riaci  nt.piodill.citat.  non  iot«lli- 
go,  vtquitcftc  Banol  fimplicitcr  adfiimav ir, 
czpoircsfionedc  prxfcr.ti  domioum  prxfumi.- 
quod  St  Vafqu.confirmar.cx  hac  rationc.  quocl 
cum  qutfquc  fciic  d^  bct  icm  ,  qnxfua  oon  c  It , 
ad  aliu  pcrtincrc.ncmotamcn  malns.lcd  pottas 
quiiqucbonusptarlumatur  >  qux  prxlurnpno» 

Bcquid 
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nequiddirtimulcm firmarurrx/  z  C.deprcbat.  ficut  &:  eorundem  polTcflionis natutalis& civi- 
infin.  vbi aclorc  in  probat ionc ccflantc,  domi-  lis  defcriptio, dc qua  w»/r  d.f  •  .<///>  t i.Planc  co- 
niumapudreummanercdicirur.-nifi  ipfam  rcm  rra  eum.quittapoflcflioncm  animoretinet,  vC 
vcl  poiicflioDcm  lbi  per  dominium ,  figuificari  reicorporcapprehcndendx,  vbivetir,  habcas 
dicat-quodibi  ctiam  Acc.annotavit:etcnim vt  facultarem,vtiqueiiacaclione  rcnctur;  verum 
iam  di&uprxfumprione  vlladominii  opus  hic  hxcnon  tampoflefliooisfpccies  ,  quampofli- 
noncft,fcdfariseftrco  •  quod adtorioreorio-  dcndi moduseft  ,  dequopIuiibusd.loc.Rccle 
ncmfuamimplcrenon  porttt  ,  vtipfccx  regula  autcmapud  Treur.  licet  forte  prxrer  ciusmen- 
iutisi»/ a..C  dt  f</W.ab(oJvatur.  tcm ,  quiapoflcsfionem opponit  dcrcntioni  lit. 

THESIS  IV.  B.  naruralcmpoflesfioncm  .  dcquacunquc  rct 

LtT.  A.  incubationc,vtiraloquar,  vcl  criamdcpoflel* 

Dett-ti ambipntate  ]  Ait,  quod  Intcrpp  in  cx-   fionc  ritulocarenrcacripicmas. 
plicarioncj  i  Inftit.  </«  «fl.vbi  d-crruraciioncm  Lit  B. 

inremcontraeum.quinullo  iurc  nobisobliga-  Velfaltemdttintt.)  Subhanc  fpccicmrefcren- 
ruscftdan  fticrintdecepri,  &  inrcrhos  lohan.  duscrarex  lircra  A. in  fine ,  qui  alicnonomine 
Fsber.lafon  $»Z«/adeoquecxfcnrcntiaTrcut.  poflidcrcdicirur  .-quialiuncnon  posfiderc ,  fed 
ctiampofleflbrrcinoftrx,  aliquourenobi*  c-  tantum  dctinercconftar,perindevtcommoda- 
rirobtigatus  Equidcm  qui  exprcfla  vcrbatcx-  tariusvctdepoiirarius.  Eftaurcm  inrcr-hos  & 
tusfcquitur  ,  dcceprusnoo  videtur : cxterum  portcAorcs veros,  hxcdirTercntia,quodilIia- 
resnon  videtur  difncilis ,  cxplicara  homony-  ctioncm  neccflario  non  cxc»piunr,fcd  nomina- 
mi»  rcvbu  tbli%atio»is :  qux  vctfumiturpropric  topofleflore.qucm  verbodomini  intclligirTr. 
procffcCtuconvcnrionisaurdclidti  ,quo  fcnfu  evitant,  vrrcctepoftDi/  tylafon-  in$.tmnium 
poflcflorrectcnuHoiurcdiciturobtigarus;  vcl  lnftitut  JtafJion  num  100  ftqj  fubijtitTrtut. 
paulogcncralius  pro  vinculo  qtiocuuque  quo  infind  lit  AtxLx.vbi  in  rtm  aclio ,  adqucmto- 
rencmutaliquidfaccre  vclreftituere:&  hocse-  cumVultciusreclc  improbarcosquitorrc-ftam 
iu poflcflorquatcnus inftituto  iudicio  &  pro-  cffc  putanr /  9  Wir. fcdidemmalccriamadcre- 
bato  domtoto  rcm  reftitueic  cogitur,quodam-  ditorem  ,  &  piiusad  cmphyteutam ,  qut  tamea 
modo  ,  impi  opric tamcn  obligatus  dici  potcft:   (blus,dominus  autctn  nullo  modotus  poflidca- 

S|uxfcntentiaZafi-eft,quicumhac  in  tcaDd.  di  habct.conftitutioncmrf/.i.cxtendic. 
edifccderefarearur,  oooreclcinrerdiiT.  allc-  Lit.  C. 

gatur.ficutnec  VVcfcmb  &  Hottom.qui  nulla  Sontnmtncontraftqutftrum.]  Diftinctioncm 
mcntiooc  alicuius  controucriix  facta,  brcuircr  rccipit  lia  c  quxftio,  quodautquxritur  dc  ipfis  . 
Sc  fimplictrcr  illum  locum interprctantur.  feqtaeftiaotibus,  aut  dc  tenio.  In  illis  ocgativa 
Sivtnafurabter ,  ftvtriviliter.  ]  Intcrcfthic,  lcntentii  vcracft,  non  quod  fequcfterreftitue- 
quomodociuihs &  naturalis  polfcflio  accipia-  re  ncqncar ,  fcd  propter  lcgcm  fequeftri ,  iuxta 
tur  :  fiquidcdc  bonx  acmalx  fidcipoflcflionc,  quampenesncutrumdeponcntiumrcscrtc  dc- 
tamTt.iufra p  i.diff.n.th.  1.  nullactiamratio  bct:flccumpar  vtriufqueiusfir.neutriprxaltc- 
dubitafdieft :  verum  iranecdoctores  allcgari,  ro,hxcaclioc6cedi  poteft.Atia  quarftioeft,  art 
necrextusiuris  fpeciesiftas  poffcflionis  cxpli-  terriuscontrafcqucftrcm  hac  aclione  vti  pof- 
caot  Vidctur  autem  Tr.hic  Dd.  fentcntiam  fc-  fit:dc  qua  vidcrur  accipicndus  Trcucquooiam 
qui.qutbus  naturalis  poflcflio  cx  eorporc.civi-  dc  cad.Gccdd  qucm  Tr.cirar  &  fequirur.difpu- 
hs  cx  animo  xftimatur,  ita  quidem  vt  ctiam rci  rac  Eft  autcm  hic  contra  Gccdd.  vera  fenrcotia 
abaliooccupatxpoflcflioDemanimo  retioeri,  affirmans.quoniam  fiacrioni  huiclocnscftco- 
&  ltacivilitcr  pofsidcri  cxiftimenr.  Quo  faoc  tra  quemcunque  dctincotcm  ,  ctiamcommo- 
fcofufalfum  puto,  hanc  aftiooemdari  conrra  datarium  vel  depofitarium/.  9  A./»>.muIroma- 
eu,quihocmodocivilirerpofltdcr  Licctenim  gis critcontrafcq ueftrcra.  Br  falfumeft  quod 
Jafon  inf  .tmniuminft.de  acJien  nu  ics  commu-  Tr.eumrcftituerepoflcnegariquiaimopoierir 
niter  tencri  tradat,  quamuis  hoc  cafu  reftitui  non  minus,  qua  dcpofirariusrel  commcridara- 
rcs non  poflir ,  actioni huic  cflc Iocu  vt rcftitua-  rius. Nulla  igitut  ratio cft Gccd.  quod  fcqueftcr 
tur  &  prxftetur illa ipfa  ci vilis  dercntio,&  cau-  non  posfidcat ;  vcl quia hoc ipfum fbrtasfis fal- 
riodc  rcftitutdapoflcfliooeadcpta  intcrpona*  furacft,  dcquoinfradifp.  ifi.th.j-  vclquiacx 
xur,  ca  camca  traditioDd.  ciroaca  5c  taliaclt,  paitccovcntioon rcquiriturvciapofl'csfio,fcd 
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J9o  DISPUTATIO  XV. 

<sujcvwetiam4cientiofufficit,^/.9Jf.n>.  pfcrteataaur  vafalfustaotamiasierc  per  hane 

Lit.    D.  acrioncmfibiaflcraut ,  fcdomninoipfam rcm 
AftStmit.quodfcntentialatacontradcrioco-  Tiodicaodi  iutbabent. 
tcmalKoonomioe oonpratiudicct  domioo,  id  Lit  C. 

cfr.vcl  poflcAbri,  nc  quide"  in  poflcflione.  Qux  Rarionemreddit.obquam  fupcrficiario,  vti- 
ojjinioveta  oon  ridcrur ,  quiacumdcccncator   lisactiodctur.vidclicet  proprcr  vulitatcm  pu- 

illcrecrefuctitcooveotus,/.(>.A/i/  &  adcoiadi-  blica,  oeobdcfeclum  actionisiurefuodvfraa- 
cinmformulaaprztorcdata,Si/«r«lii<f?«r»»^-   dctur  Verum I.nullabicTcrfaturpublicavtili- 

minitmtffi,condtmH*,ic&e  iaftitutum,  ficrioon  tasll.facisconfulercturfuperficiartoper  riodi- 

poteitquiniudidibuius&fcnteotixiustafor*  canoncmiurisfui ,  qualisprolcrvitutibus  io- 

mu!amptoaclorelatx,fitaIiquiscrTecrus.  qui  troduclaeft:  adecquecum  ipfa  rci  viodicario 

plaoc cfler  oullus.  (i  occ  io  polUsliooc prxtudi-  ipfi  dctur , conicquros eft ,  cam quodarnmodo 

cium  arfcrretpriitioo  pofleflbri.  Ncque  adeo  ipfiusrci domioum babcri. 
•bltatquod  B*rtol.i»l.i.vhtinrtmatl.  numn*  Lit-  D. 

moret,remintcraliosactamatiisnonprxiudi-      "Etiamadmodicumttmput  ]  Ptobobancfente'- 

care:  velquiacum  iurapermittaotcontradcti-  tiam .•  quia.vt rcctc Piocll.  duriufculumcft,  vc 

nentcmagi,  aonpoteftvideriresinter  aliosa-  quod dcrcmporc diciturinl.  ult.  fiager  vecti- 

cta  .  vcl  quia non  tam  fcitur hic (corcotia  con-  gali.ad  tcmpus loogum refcratur.  Ratioaurem, 

tradetmcntcm  ,  quam  p  jtiusfuper  iure  tpfius  cur  hicindiftmtfe  cooductori  reipebl.  actio  in 

tci  8t  dominioadoris  Nccmiouscommcotiuu  rt  m  dctur,  nfi ram cfle  videror fidcs reipub'.vt  l 

eltqiiodBatt.ait.iudicemnonhabereanimum  principis,  quxarTerruraPiocll.  quampotius, 

altcrumfuapoircfliooeprivanditquooiamcum  quodcumalias  conduaor  actiooe  peifonali  ad 

acacloremdominurodcclaret,  dceiremrcfti-  intrieflecootra  locaroremexpcriator,  rcfp.flc 

cuiiubeat,  deipfiusaoimo vixetiam  dobitari  rainuscommodecooveoitar.&ipfthacrationc 

poteft , poflit fottafli, iudcxcautionero exigerc  rooleftiaaaionislibcrarur.Cxtcrum in priuato 

i petitore.dc icftuuenda poflcfliooe ,  fi  rcrcr-  coodufl ore  ridctur probanda diftind ioDd.in- 

fuspotioraoftcndeiitiura:  ficur  ncc  dubircm  rciconducrioocbrevis  &  longiremporis.quod 

pofleirotircrodanhocnominetctioncm  con  talisconduclor ipfam  rem  fpecralTc  ,  ncc  con- 

Iracolonum,  qui  iplc  aclionern  exccpit .  q«iam  ducrurusfuifleprxfumitur ,  nifiomninoipra  re 

■ominatoautorcfuocvirarcpotiiiflct.iuxta/./.  fruipoflcc,  vrita  quodfe/.M  jV*/«/rrj»Ydc  tc- 

x.C,  -Lb,tnTt,n  aci.  ?oic  non  modico  dicitar.oon  rcccc a  Pincllo  ad 

Lit.    E,  fuperficiemtaotumrefttingatur.'  quamuis no- 

Re&ehicaffirnur.quodflon  fit  opusrecutre-  lim  fimpliciterftatuere,eafocationc  longitcm- 

teadTtileroaclioncm  fircuslitecontcftata.Io-  pons  vtiledominium  rrantue :  feddicam,  ex 

lodcficric  poflidcre :  vel  quia  alus  mpotcftacc  ratione  prxdicta  vtilcm  actionrm  accommo- 

iccfleteludcte  pioccflum;  vel quia ctiam d:ic-  dari,quxtamcn non  tamfitnativa  .  quoduru- 

Ctx  actiooisbxc  oaturaeft,  rt  jnflum  quidcm  lus  locationisnC  fit  per  fe  habilis  ad  ptoduccn- 

dereftituendopixeedar ,  fcdreusnon  patens,  dumactionem  in  rcm.quam  poriusdatiua,  arg. 

quantiinlitem  iaratum  fueiit .  condcmnetnr.  4.1  t.f.f.  d*  fuperfc.  vbicaufi  cognitaaciioio, 

Sed  iniuiiam  Tifacit  lob  rabro  qui  in  locctt.  rcmcooceditut a  Prxtoretdcquopiutibus  icf. 

eaprcfscoccar.quod  dcnovoaGio  vtilisfit  in-  dif  ay.  £xquoefricitar,nonfatisbenc  coodu- 

ftituenda,&hoc  faltcm dicir.quod  vitrute vti-  C^orem  cum  Vafallo  &  cropbyteuta  h:c  io  re 

Usactionis  fiat  condemaatio:  quibus  fortaflc  coniuogi. 

TCtbisTi  dcccptusfuit.  longotempotepttfcripftt  jHocntreoovoaJ- 

THESIS  V.  mirto.poftquaiuttin  rfucapionctrisfotroauir, 

Lit.    A.  ^  &  huiusprxfcriptionifquc  iuracor.fudit:cxte- 

Ittrit  r»r#«/?rrr»Wi  ]SciIicetcaottoniscaiufda  ioquiaaotcquir2prxfcripferar,ooonifivttlia- 

Iocohoc adicci: Tu  ur  ne iftos.qulbus  vtilis io  flione poterar expenri.ir auoagiturinf  dtfp  21. 

reroaCtioda.ut.doii  inoscogctctutfjtcti.  Ve-  in tcnmr.  opioieoes  Dd  tclacasx  aalduttpra- 

xum  h  pioptei  iusib.c  cooititut»m  actioio  rf  (cnpt.p  i.pr  tju.  a.quorum hoc  non carct  rario- 

daretuf .etiam  fructojrios  vel  condirctor  hac  a-  ncquedei qui  fine  bona  fidc  ;o  annis  remprat» 

Aic«cexpciuipoflcnt.Etf-lfumcft,quodcQi-  fcnpfit,vuicmtantum  actioaem  conccdunr. 
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DE  REJ  VINDICATIONE.  t«r 

X'tilu&eiacc»»m?J,UHr  ]Citra  ritium  o«1  ru  THESIS  VI. 

uopoiu.t,quodlongoaliolenfu vtilisadio  di-  Lit.  A. 

citur.qu* datur  cmphy  tcutx vcl  vafaiio.dt  <)ux  St  iW»«*/i/<T.]Paulo  laxius  vtitur  hoc  vei bo*. 

cxccllionc  domini  acquiritur,ooo«x/  9.  Cod  dt  &  intclligenduscit  coofcdusin  iure,  quia  poft 

ptttt.hertJ.\cd  ci  conftitutioae  nova,  /*/W».  1»/.  litem  contcftatam  in  ludiciofada  coofesf  o,n$ 

<v'.um.  CoJ  dthtrei,  vtnd-  vbimihi  valde  fuf-  potcftfuodareadioaeV  Quod  autc  vtilem  tatu 

pccx.ini  cft  ,  quod lufttaian.  ccrti  iuris  elfc  conttahiiDcactionem  conccdn  ,excodubtum 

dicit ,  quod  ctiam  empcori  adionis  in  rem  fit  ,  quodcumdtrcda&  vtilisfercfoimuladif- 

aihovt  listonccdatuirquoniamadionishuius  fcrant,  vtiquchaud  dubio  diredam  hoc  cafu 

cauiadon'  1      It.quo  J  cxconventiooibus  noo  formulam  ti  adtoocm  pctit  &  impent  ador.vr 

quxraui:  j^uc  cciam  Accurf.movcc  :  &  ratio  q-.norTcrc nnm.propollclloic  habct ,  adcoque 

lult.quod.id  oms  vcrbumgsucialc  (it,  princi-  cnam  cum  tar.quam  poflcilorcm  convcoit- 

piumpctit:  quiahoc  ipfum  in quxftioue  •  ao  dc  Quod fi  cnim  illum  noo  pcsfidcie  fciat,  ipfe 

orr.madiooc  prardicaw  pp(Lt,quodcacctia  vcl  Trcut  adtom  locumclfenegcrquodtameo  li- 

vcndita  vtilucr  locndnustransrcratur.  Cxcc-  mitandumcft,  ni(i  oblatior*  fuafcccnt  oc  ab 

rum  illudcauuonccgcr ,  quod  ait ,  vtilcm  dari  atiorcm  pcrcrem  f  tr  l. it.it.&  17. tm /WK'/ 

ci  qui  cxccllionc  adionem  in  rem  adquifitit:  ttt. 

fi^uidcmccllionariusquataliia^ionc  dirccta  Lit."C. 

vcitur.lcd  ex  pcriona  ccdcntis,  v  tilis  ,utc  actio  Ait  hanc  adionem  cnadari  inhrredcs,  fi  :c 

oominc  proprio  mouctur:  &  ita  ius  eft ,  vt  qui  posfideant,&  lis  cu  dctuodo  fuerit  contcftara, 

nomenemit ,  maodatis  actionibus  ditcdisex  Equidepofteriori  cafu  idionon  tadart  ,quam 

pcrfona  ccdcntis ,  cxteroquin  vttiibus  ex  fua  contiouari  diccnda  eft.  Priori  autc  non  tanqua 

pe:fonacxpeiiriposfit.quocldocct  d.l.vlt.C.dt  hxrcdcs.quia  hxc  adioperfonalis  noncft ,  (cd 

htrt,'.vi»J  tunH  l  tg.C.de  l.gkt.Lemptor.fl 'dtkt-  tanquampoflcflbiestei.convcniuntur.  Jlludc- 

rtJ.vtnd  i^ndttrnnftul.l.i.C  Jt  obi.art.  tiam  dc  cafu  liriscontcft  nimis  geoeraliter  af- 

Lit.    E.  firmafjrjcumptxlcrtimeiopponaturcafushx- 

!temverodomino.]Ctimxiixiffct,vviem  adio-  rcdumposfidentium.  fiquidem  hxresnon  pof- 

nerr.  datt  cmph  vtcutx,  vafallo,&c.(ubiicit,ciia  fideos  abfoiui  debct /.  AX.hjt.  vt  ptOiodetu  dc- 

dan  vcto  domiuo coutra  cu  qui  dolo dcfiit po(-  mum, vbi dcfundus dolo  dcftit  posfidere,  buic 

fidr.c.Ubi  mtvcibi, verodomti»  ,  fupcrvacua  feotcntix iocus cfle  YidcaturI*rj.^./.4t. 

funt,  autcoutineut oppofitioocm  ad  vafaPum  Lit  D 

Sc  cmrhyteutam  ,  quafi  hiscontia  cosqui  dolo  jn  &tsavime*  pettmut.  ]  Poftcxrmpia  pro- 

posfidcre  defictunt.adio  vtilisno detur.Q»od  polita  corum.  qui  vtili  adionc tcocotur , fubii- 

verum  000  vidctur.cumquoadelredumagcn-  ci:  Inc quxfttonctn.an qui  mcapccuniafuooo- 

di^domiooium  hi  :nftar  tu»t:&  iuris  dt,vt  quod  ntii>c  icmemit,;IIius  emrtx  tcfpedu  tcocatur. 

ptxftitum  cft  ab  co  qui  dolo  posfidcrc  dcfuc.  Vbi  fi  verbafcquitr.ur.qu.-bus  hxc  quaftioco- 

non  libetct  poiict3orcm,ncquc  illiccdend;finc  ccptaeft,  maDifcftofalfa  t  rhcmii  feotcotia:fi- 

adiones/  ti.dt  rttvind.  cam  doli  fui  patiatur  quidcm.cum  quaftioncm  Tr.ncgat  certum.ta- 

j  ccoam.facit/.tj .§  ,v  t  Jt  fttit  btrtd  &l.psf  d:  mencft.quodhic  ipfcqu;  rcm  imit.&traditarn 

ttdtfilmt.  fuo  Bomiocacccpit,  non  vtili ,  fedvclmaxima 

Lit-  F.  dnedain  rcmaclione  convcnin  pofllt  Sedni* 

Etiam*nttltttmcouttJlst0m  ]P»tuai(obii\i%yti'  inirom  quodaii^gata  doccnt ,  hocquaucxc  vo- 

dctur  ha-campliatio.  quoniamfipoft  litc  cob-  luitTrcut.  anilli  cuiuspccuniarcs  cmpta  fuir 

uft.  poflidcrc  defictit  ,acsiooon  dari  fcd  con-  Ttilisin  remadioconccdarur. vt  adeo h^cqu^- 

tiouatidicitur.ScdTt  hisvctbisimprobarc  vo-  ftiopertineatadth.pracccd.  oequc  taotura  de 

luitfentcotiara  Jaf.&  Zaf  qui  ifto  cafu, vbi  ao-  cmptorc.fed  quocuoquc  poflellorcqaarfdum 

ce,'iudiciumccptumrcus  posiidcrc  doio  dcfiir,  eft,  aoeicuiHSpecumafuit,  aclioconccdaturr 

aclionemvtilcmncgant ,  de  quo actum  eftfu-  quiaetiam  vtilisinrcmadio.noopcrfoDam.fcd 

fvtdijp  n»th  iS.Illudquoquc  n8  bcoe  Tr.quod  rem  perfequitur- 

coufusecractatdcadionequxdicitur  vriiis  ex  £jMer/«mi»HH/tfff.]Videiicfrmilicixarrnata;; 

pcrfooaagcotis.&quxitadicitttiobpcrfoaaai  quodomnes  mdl.%x:.h  /i/.Ioterpp.tradunr,nec 

reiconucniiveicoaucoicodi.  quifquam  eoium  hoc  ad  advocatos  potngit: 
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l,t  DISPUTATIO  XV. 

fc  Jineoaliquosdiveifos  fuiflc  cx  Caltr.Sc  Si-  ctiaadipfasrcspecania  dotalicomparataspct- 
charJ  apparet,  quodhoc  admilitcsactumili-  tinuiflc.coqircfpcdu  mriiconfultuminrf./.  r*. 
tanrcs  rcltiinxcrum.coromunisautcmidcmin  dt /«r.io/.  dotakseasficri dixiflc.  Rcctius/inc 
vctcrainslt.ituirui.  Dd.Cyn  Bartol.tyCaftrtnfvulem  rantum  viodi- 

Stqnt *-(  f»i»ort>».}Sc(\uiiQi  hicAntoni  FaUr.   cattoncm  in  fubtidium  fimjritusfolvcndonon 
qiKmacommuni  Schola  bcnc  reccdcic  dicit.   fit,conccdunt:</e auo  pluribwp.iJifput  j.thp, 
alias  scibMUi.votutt  Anton.Fabr.  ctiamitaac-  THtSIS.  VII. 

cipiputlcnt.  vtFab.  ditlcntirc intclligeietur.  Lit.  A. 

Miranautcmlicct.quod  r  abr  &  Tr.  noo  v  idc-  Quidfirtm  ftntdob.  ]  Aitil  rcus  fincdolorem 
nnt tcxtum  aGlof  &  Dd.adductum inii.au*»-  amilcric.vcl cafu rortuuopetictit , abfolvendu 
dotxfaciotutortt,  quxmauifcftopupilio&mi-  cfle.lllud  fortalic  rccliusfub/i»  /  iir.E  ptopofi- 
nonrcicx  pccunia  fua  cmptx  conccdit  vindi-  tumruiflct.cxtcroquin  vctbo  abtblunonis  ia- 
catioocm  Ncqucminusfavorabilispupilli  rcl  tius  vti  vidctur :  quomamde  vrroquecatu  Ittis 
minoris.quam militisratiocflc  debet  qui»  imo  cootcftatx  &  non  conrcftarx  agcndum  fit,  illic 
abillisiushocad  miliremtranslatu  oi\edii  l.fi  quidcmabfolui,  bicautcmlibcraripiopuc  di- 
ptcummn  \*.dtrtb  crtd  tunct.d.l. i.quando  txfacio  ci  t  Ut  rc  u  s. 
/M/.Ncqueobftat/iifWjf^/^wcxquapit-  Lit.  B. 

pillus in  rc pccuniafua  cmpta  hypothccam ha-  Quxftiohic propofita, an  naturalis intcritui 
Wct.res auttro  mca  obligata  mihicllc ocquir  E-  rci  ad  dcbitorcm  pcrt incat  polt moram  ,  ab hoc 
ccmm  iclpondetur.vel  quodelcctiopupilli  fit,  Jocopauloalicnior  eft  .  dcqua ctiam  traaacur 
anpertouatcma&ioncm.&eiusnomioebypo-  iaUtdifput.z^  th  \+.typ»rt.\.difput ■■».  th.t.  vbi 
ihecariam  ,  an  vrilem  vindicationcm  excrcere  propnacius fcdcs.  Cxrcrurodiltinclio  Dd  in- 
▼clit.»elpotiusiotercae,anresabcxtraneope.  tcractionesperfooalcs  &  rcalcs.vt  fc.in  illisfa- 
cuoiapupillicmptafit,  quocafutantum  hypo-  ciliuscV  citius  pcriculumfit  dcbitoris ,  duplici 
thecxjushabeat.an  abipfuadmioiftratoic.iu-  rarioocoititur  I  quiacumfcotcntixilliusqax 
torc vel  cuiatore:quo roodo indefinitam Glolf.  dcbitoic pcnculoaftt iogit,  h.rc  rario fir ,  quod 
afletlioncm>quxdccifioncm/.8.C  h.tit.  etiam  morapcrpetuet  obligarioncm  ca ,  nonadrea- 
in pupillo.ci  minore  ftatuit  obtinete.difettc li-  lcs.quar cx  obligariooe  noo  fuor.f .  i.  lnft.de  aH. 
tnitantCyn  Bart.Caftten  c5cSichat»»</./S.Nec  fcdpropiiead  peifooalespertinet.dcquibus  c- 
inobfcaiocftdirFercntixiatio  :  quodadmioi-  uanominatimloquitur/.  io#.<Vu  dtltjat.t  l.it. 
ftiatorexofficioiejcmirtcptxlumitur.&favo  Vi  dtpefittU  j.«z.$  .1  \ty  hij.de  V  O.tl.quia  cu 
reperfonaruTpciftamusnon  tam  quid  admini-  dominium.cuius  probatiodifficilima.in  incer- 
ftiator  verbisetpreflerit.quafacere  dcbucrit.  [otir,  &  vtmaximc  defuo  lure dubitcr poflef- 
jinidetnittredataU  jCumreccnfueiitpetfonas,  for  oon  tamcoprotinuspctirorem  dominu  efle 
tnilitc.advocatumioot£,minus,commodefub-  lequatur,non  dcbuitilleprotinusiusfuum  in- 
iyrttutquxitio  Jcrcdotah  ,  quxitapctms  for-  dcfcofum  rclinqucre.vrdicitarr»/  ilhtd.  4o.  de 
mandaerar.anidem  iushaberctvxoi.fi  pccunia  pet.htred-  quodfecusin  actionibus  perfonali- 
^otaliresamaiiro  ruiflct  coparata  Bft  aurem  bus.quxex convcntionibuicam  ipfodcbitote 
quxftiohxc  abhodocopauloaJienior ■  eiofqi  imtis  dcfccndunt  DiltmctioauremTrcut  noa 
propriafedcsi»/r.p.a.ir/p  7  ti.  9  cftplauecuca  vidctnrfatisrcm  iipoi:rc:quiaaut  per  moram 
cidivioaiorialentcna  Fabri  j  conittt  p  aetipie.  lotcliiguur  quxuis  dilatio,  &  non  xquum  c<t 
/ti/.j4.A«rr.</»/.dere,oomine  mulieristmpra,  rcumrencri,tiiuftadirTerendicaufafu<r  vima-  <* 
&  velide*  improbanda.cphoccafu.no  dotalis.  ximeactordiftracturusfuifUr :iur  fiuftratoria 
fcdplenojure  vxorisefficcretut.  Donelli  fen-  dilatio  Sc  miqaumctticum  abfolui ,  vtcanquc 
tltia adtationc'  iurisnoui,  q> mulieri  ius  vindi-  a&or  diftracturus  oonruiflet-  Hottomaom  in- 
eadiretdotalesetiaxftimatasc6ceflucft,pro-  rer eumqoifruftratur  ,&  fimplicitcrdirTertfo- 
babiHoTcft.cxtcfuobratioof  iotis  vetciis,quo  lutioncmiprobabtlis  diftincrioeftilluftr.q  50. 
▼foiitantuperfonalis  acliopro  dote  dabsiur,  Quioexiftimariposfic.  quod  proponitut  alu- 
srgj.i.dtfundodot.  mmus vera.  &  t»  eolabitur  nfcoulultisdcaclorcdiftractuio,  fcntcnnxil- 
Donel.du/ 11.  CotLdt tur  d$t  dc  domicio  maiiti  Ims.quaaddcbitorempericulumrcipoft  mora 
Jotali cxp'icat,cu tamen in ealegc taotu petfo-  pettiactedicitur.non tam limitationem conti- 
•altsadiovsocicoaccdatutiquattfraiipoccftt  neic,  quamrationcm^rf./.  4.7.§.vb.d*  Itgat. 
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DE    REI    VINDICATIONE.  t9i 

t.vtvidelicctidctfteneaturrcus  ,  quod  acror  hxltgt  &>»iritium.]  Qua  fcilicct  adiecrion« 

rcmrcftitutamdiftrahrepotuiflrt.coque  ipfo  diftmguiturabalijsremcdijiquibuslibcriapa- 

exceptionctr  rei.quod  rrscod  modopcncsip-  Kntibas  pttuntui/. ;.  <  i.h.  t.  Putoautcmilli* 

fum  aclorcm  pcritura  fmlT»  t  ,  cliderepoflit  &  verbisrclpici  ad  lusantiquum  potcltatispatric,» 

infringcre:  fiquidcmalias  illud,  diftracrumm  quod  domioicx fcrcxquale cx \.  Romnli,  pa~ 

fu i  ilc.ccrcum  qoo  zlhftdd*  bnplurtbuid.part.  x.  rentibusdatum  futt:  limulctiamquodiotelli- 

dtfputat*}.  gatur.vindicareliberos.nonficuticsalias  >  fed 

Fiir«5«««i^«//»<r«m.]Curabhacdifputatione  iurc  potcftatisRomanx  ;  vt  proinde  iciunafir 

fur&raptorcxcipicndifinr,  hac  rarionemrcd-  arputia  Ant.Tnb.miur  prud.pafin.tit .1  pr.  6  tll*t . 

dit  Tr  quod  in  rcftirucndo  facianrmoram,co-  qiiali  ncceflc  (7t  adijccrc  caulam  potettatii.vin- 

queadipfos,fcmperrciinrcrituspcrr.»ncat,qux  dicofiliuquia  cumcx  mltis  nuptijs  procrcaui. 

ratio,ftantc  ptxmillaTr.  diHinctione,  vtnec  Lit.  E. 

poftmorampcriculumaddcbirorcmpcrtineai,  K«n tipmm nlitntiidibui iuntlum  ]  Nonintel- 

fiaclorremdiltradtutusnonfuiflcr,  conclude-  ligo,  cut  appcllcr  rignumalientim,  cum  tamen 

renon  potcft:  quodiuxta  illam  diliinclionem  fic  ttgnum  mcum  lcd  xdibus  ahcnis  iuncrum, 

morafolanonfufficitaddcbirorempericulorci  quomodo  forraflis  loqui  voluit  Trcur.  vclco 

atringcndum.  Verum  hdc  iu  furc  &  raptorc  rcfpexit.quodquarenus  vtparszdiumconfidc- 

lpccialcnoftroiuretradirur,  quodhi  cxreipfa  ratur.altcri  acquifitum  vidctur-  Hocfc.  viodi- 

moram  faccre  intclliguntur ,  coque  tcncncur»  carinoupo:cft/.6  adtxhihtnd.l.ii  f.ej.dtrrivind. 

ctiamficitra  vllam  inrctpcllarioocm  rcspcric-  $  cumin  fiu  19  Injl  .dtrtr.  diuifl.  i.dttign  tunit. 

rit.  Ex quotantomagis  coniirmatur>  quodre-  uifiabcoquifcicnsiuxitranquamdolodefieric 

gulariterpoftmoram  pcriculum  rei  pcrtineat  pollidercrf  l.z\.  §.  6.  non  adcffecrum  rradcndi» 

addcbitorctn:  ficutcx  aduerfoia  crcditorem»  fcd  vtquanti  in  litem  luratum  fuctit  prxftanti 

quircmopportuneobtatam  non  acciptt.  pcri-  tcncatur :  quorcfcrcoda  cnt/.  9$,  §.vlt.dtJotut. 

cuIumtxansfcrrur:dequoin  difp.  demora.  Concurrit  autcmhoccafu  acli*  de  tigno  iun* 

THESIS  VIII  aoinduplum<rf. /^»  iunlt.  quxanetiam, 

L  t  t.  B  contrabonxfideiiungcnrcm  dctur  .  &  anhic 

Hbftforttrttfatri.]  Ponit  hoc  cxcepttonis  lo-  cximcndo.&  orfcrcndo  tignum  condemnatio- 

co  ad  rcgulam,qua  res  commercio  excmptas,  &  ncm  dupli  cuitari  poflit  infrapart  x.difp  t  o  th.o. 

itaetiam  facras  vindicsri  poflc  ncgauerat.  Faru  Ke/uinudeformarttureiuitM.'§.  VVcfcmb  pro 

fubtiliter  :  quoniamEpifcopusvelccconomus  dif.citatusf'a§  cuminjuoinjlit.dt  rtr  diuif  iWitw 

resfacrasiuxta  Utl.  Cod.  de  SS.Eeclef.  r.oniurc  magisrarionem  probec^ifci/W.  \.propomtur,  nc 

dominijfibivindicat,fcdabaliooccupatas,vfi-  xdificiarcfcindincccflc fir.  Potcfttamen  vtia- 

bus  Ecclefix  aflcrir  :  licet  ctiam  hic  intcr  res  queconiungi  .-vtLco  XII.  tabb.  &  commodum 

auxrcAacultuidiuioodedicarxfunt  ,  &.  qux  publicum.& prinatum  fimulfpcltaucrir  :  quod 

>rteadahmentaClcricorum  perrmcnt,  v.cauf.  fcqucntcfortecxcmprionemruina  xdium  .  & 

prxdia  Ecclefiaftica  fir  diftingucndum.  vrbs  dcformcrur.  &  nimisgrauedarnnum  iun- 

yndetbttcrdtducipoteJl.^Niac  alieoumhoc  cft,  pcnrinfcratur :  culufficeredebeatdominorct, 

quod  de  potcftare pattia  hicinferitur.  Et  ramcn  fi  duplum  confcquarurf:  facit  quad  in  rigno  vi- 

haud  fcio.anfatisexcufaupoflit  luftin  potcfta  nciusiuncto,  vbi  nullum  dcformationispincu- 

tempatriamfimplicitcriuri  ciuili  adfcribcns  :  lum.idcm ftacair  L  XII.cab. Excoaurem  quoi 

■vcl  quiaeamcxiurcgcntiumomnmo  ellccon  hacliccradctigno  mncto  &  ia  fcqq  amplian- 

ftat  i  vt  diu  anteBod.docuit  Anft-S.Et  hic  10. &  do&  limitandodifpucar.  Trcor.apparet,  abeo 

i.Polit.i.patrifamiliastanquamprincipiomncs  confufim  hxctraclari  &  resquxnatnrrfuavin- 

partcs&membrafamilixiubicctaeiTc.-vrlquia  dicari ncqueunt.cumalijs,  qax  fpcaalibusca- 

«rg.j.i  /1V  7  lib.t.  />j/?</.  racionc  caufx  efficicnns  fibns,  &  caufis. velaccrtisptrfonisvindicaiincj 

potcftatem  patriam  &  dominicam  intcrfc  op-  poflint,  malc  coniungi. 

poncrcvolutflc  videcur.  Et  faneauoi-tOJnt  ci-  L  ir.  F. 

aili  fpccialisaliquisn  odus  pctendt  liberOs  trj-  Konptcu/ium-  ]  Oppooitut  pecoliamttagre- 

troducrus  cft,  nonobid  ipfaftatimpotqftasad  gi.qui fub  appcllatione  illa  recre  vindicatur  : 

iusciuilerefcrcudacft,  cam  przfcttim  apotio-  quodfecusinpeculio.quoddiaerfiflimas  plane 

li  dcnomioatio  ficri  debcat.  rcs  comprchcadir  ,  qux  fingoJx  vi^dicandx 

Oo   )  '  funt 


„4  DISPUTA' 

fuot  /  T.  6  .U  t.rz  ^ui  fimul  apparet, vitiofamcflc 
qux  a  Trrcdditur  rationcm» quod  nomine  pe- 
c  jlij  ipcci  alis ictio  prodit i  iu  dtauahb.  i)  tet  .ti. 
dtptc.  quia  illo  loto  oon  dcattionc  quapecuhu 
vellcgatura  velaliaspetatur  aut  vindicetur,  a- 
j;u ur.lcd  dc  actione  ci  cootraftu  fctui pcculio- 
tcuuscontra  domioum  daoda. 

Lir.  G. 

Htcagtrmilitibutafignntut.  ]  lofubtilispboe 
hxc.qum  &  falfalimitatio  ctt .  quia  vtique  mi- 
lcs.cui  afligoaruscft  poflciTiooe  amifla  cu  vin- 
dicarc  potctit:fcd  tationtseft.v:  non  poflit  vin- 
dicarc  eum  agtum  pnftinus  polfcisor,  cuipcr 
allignatioucm  illam  milni  fa£tam  pnaccps  do- 
mioium  voluit  cifc  adeptum. 

L.t  H. 

At  ttfurtiprtjcrift».]  Eiufdc  iarinxharc  am- 
pliaciocft  >  quippcquxctiampro  limitacioue 
poni  potuilfct rclpcciu  pnftioi  domini:  cum  ca 
fit  vtsprxfciiptioDis.quxafligoanoorsapnoci. 
pcfactx.  Cxtctumiamfuprach.f.  monuimus, 
quod  ex ratiooe iliris  vetetis mtcr  prxfcnptio- 
nem  &  vfucapionem  lit  diftjogueodum  :quod 
illataotumeiccptioucm  Sc  adlummum  vcilcru 
aclioncmproductbat.  L.t  X. 

l.iceicon:r*eurn,t'^:»r  Zaf  citatolocoin  pa- 
rat  hicoomioatim  agti d« pixfaipri6c:&  BjIo 
/.i.^n«.f*</?.i.».S.iccoqu:  ?0  anuisfinc  tuulo 
prxlcitplit.  <Sc  cum  pollctlo.  fiuc  titulo  vel  cum 
mala  fidc.ooo  modoaliquoa^qu  rendi.fed  ta- 
tumtcmpoiiseircptionc  dcfcndi  <•  <  ica  ur.tot- 
taGis  ditricultcr  coutta  ipluni  doirniium  aclio 

ipfl  CUDCcdc  t  u  i  Jeauc  MgttUT  inf /•  i  4ijp.ll. 

THESiS  IX 
L  i  t.  B 

Vtlapudiudtetmdomtctlu  ]  Siugulans  luc  cft 
Doocllus,  quitantumiulocorciiux  atiionem 
10  rem  moucii  potTe  conrcndit:J*f  utallmnfupr. 
dtfput.j.  th.  i.  lllud  plaoe  plushabct  ratioois.  vt 
rcs  raobilis.qux  dc  loco  io  locum  ttaosfcrri  po- 
teft.ctiaminlocodomicilij  vcletiam  vbicxtat, 
pctatur.lt  modottaioeolocociict,ck  cifini,  vt 
ibi  maoeredcbcar:quxBarrol.malca  Tt.lit.C. 
i  o  fi  o .  i  mpi  o  b  a  t  a  fe  d  t  c  t  i  a  e  f  \ ,  tn  I.  v'.t,C.vbi  tnrtm 
nciic  ;mm  \ .  v bi ait  multum,  qui  amuliooepera- 
liquamciuicatemagiturautducitunbiuanre. 

«cyindican. 

THESIS  X. 
«i  L  i  t.  A 

DtMneiUipMttu  ]  Impcrtiocaceromniao  hic 
immifcctur  quaftio  departu  aocillx,  an  fit  in 
6urtuiquod  acg*miiol.r.9.*vfufr.6>  tnfr.  & 


10  XIV. 

m  ^.inptcumUtm3S.lnflitnt.tUryr  iiMif.^m\\>nx<>h  - 
•  •  I  l.i+M  <•.!:  j  vt  vidcatutprobarc  fcn- 
tcotiam  Copij.hostextus  iotet  fe  coociliaruno 
poflc  Scdlc.aoimaducrtcDdumcftfWui  dj. 
fb.propooaturquxftiode  iurcfructuaiij.m/.M*. 
ttm.  14  dtvfmr.  propricras  aocillx  legata  cft. 
Quoad erTeclum  vtpartus  frucluaria  acqutta- 
tur.infrucrunoneft:  ficat  tt  iu  codiucrla cius 
ab  alifs  ftudtibus  ratio,  quod nou  percrptione, 
fcd  vfucaptiouca  boax  fideipaiTeflorc  acquiri- 
tutl.+.S.lMnntf.dtvfucAp.  Cxtcrum  fi  d.  J omv- 
nioancillc,  quxrasic  dcalijsquibufdamcffccfi- 
buspartusfrucfusiure  cft.&  rrucf  um  conditio- 
ncm  (equitur.- v  c  in  rcftitutione  fidcicomitsi, 
dequa  iWf/.u.quxctiam  vsdctut  fcnteotiaCu- 
iacij  tni  4-de  vfuc*.vtrLt:.{i.uftincJt. 

Lit.  C. 

Siiujftttndit.]  Ait  ti  lullusoolit ,  aut  dolofa- 
ciar.quomiousrcftitui  pofsit.aufcrri  tcmmaim 
nuhcati.  Atquio  quod rcftitui  neqmt,  aufcrn 
cttamnoo  poccft/ncque  coimhicTr.de  exccu- 
tioncci  tationciurisnouicootra  tcrtium  ,  fcd 
cootra  ipfum  rcum  lacicnda  tradat- 
Lit.  D. 

AnttfuttninmadutrpiriM.]  Duo  hicmembra 
propontt .  quod  aut  aufciatur  rcs  manu  raili:2- 
ti,a»ucondcmneturrcus,  quanti  aflotinlucm 
iuraucnt.Quxoppofitiominusvidcturaccura- 
ta.I.  t^ia  ctiam  aliquadocondemnatio  fit  q«ia- 
ti  rcsc(t.fiactoriuratenolit  /.7i.*  '«  "  Cciiia 
condcmnatioadtemipfam.debct  coofcrri  cum 
coudcmnatiooead ririmjtioocm ,  manus au- 
tcm  nuliraris  ooo  condcmnatioocm  fcd  exc- 
cutiooemhabct:licctitahabeaotverba/.6S  ht. 
kt  bioclll.Quia  fi  latiouem  confulimusiuflum 
ludicisnon  ftanm  m  inus  militaris,fed  fcoteo> 
tiadcrcftifucodo  fcqui  debet;  vel  quia  alias  iu- 
dc i  officio  iuo,  quodioabfolutiooc  vclcoodf- 
oattone  coofiftit.ftuclusnon  eflct .-  vcl  auia  iu- 
dexpedancusmanummilitarcmnou  habct,fic 
tctqueita  coarrarationcm iuris,  atconrrafor- 
mulamaprxtoredatam,vtiudcxnon  lata  icn- 
tcntia  dcfioitiua  partem  rcmittcrct  ad  ptxto- 
rcm.Qux  cum  ita  fint,At  tamco  ita  vt  Tt.fctip- 
tu  fitw»/.  6%  hj  prnbabilis  videtipofsit  Ant  Te. 
ftntt.it  tonit8.\  eiiftimaDtislocumillumaTru 
bon  cortuptamcfle-  Nifi  quis  ducric,  minus 
ibi  fctipfiflequam  fcnfiilc  lCtum  .  hoc  videli- 
cet.vtfcntcntiadcfinitiuadc  rcftitucodo  prar- 
ccdat.Scd  hic  iterum  obftat,quod  aclionum  ar- 
bitratiaruca  oatura pcrhibetut, vt luflum  prae- 
ccdar,cuiunonpatcatur,  condemoatio  luper 

aho 
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OB    REI    VINDICATIONB.  t«r 

alioquopiamfcquanir;  vclui  io  acliooe  quod  +  infin  malx  fid  pofTcfTorc  m  rt  i  j  m  e  u  mtitalo. 

meruscaufafi  tcsooo  fcftituatur,  10  quadiu-  dcpcrcipicndisfructibusteneritfadit- 

plum.-iorci  vindicatione,  quantum  m  Irtcm  iu-  L  i  t.  C. 

rarumcft,condcmnario  ficri  dcbet.  Et  facendu  Rt!*tit  *ipttitortmfi*t  ]  Videlicet  fi  fiuctus 

fanecftfuiflc  banc  ordinariam  proccdrndi  ra-  prxftcnrur.quosipfepctitotpefcipercpotetar. 

tioncm .  cxterum  ex  contumaciagra viori ,  8c  Ncquc  hioc  Bart.fed  hinc  difl.  Cyn.  ami  ml.n. 

abifortaflisrem  .pfamhabeti  pluri  mum  aclo-  C.b.t.nu.6.q.\.  rclarionem  vult  fieri  adpofleiTo- 

risiotcrctat ,  atiquando  quafi  cxtra  otdioera  tcm.cxtra  vnum cafum.quohicfuit  intcrpella- 

ad  ipfam  retVtutioncra  ret  polTcflbrcm  coo-  tus  JmaleaUcgatusdilTcnt!t,fcd'»/.t^<xdri/*r- 

demnatipotuilTe ,  nonadco  abfutdum  vidca-  fo.,s  '»  tnntum  4  tantum  cxcipiat  cafum.quoret 

tut  .-  dequofortalTis  alibi  pleoiot crn  diccodi  abalitiuopcrirur.alioqinm domimiiurc-  Nob 

locus.  tamen  crat,quod  llartolusmovereturpcr  /.  dt- 

ln Infinitum  ]  Hac  dc re ,  de  moderatione  ra-  mtm  j  C  h  /.v cl  quod  ibi  etiam  iute  domiaij  t ct 

xatiooequeiudicispfxcedcatc  vcl  fubfcquco-  pctita  vdctut.aili quistaoquam contra  fineti- 

te.^»/io*i»/^.ai.Mi.Jnterimfeotcntixiftius  tulopoffidcotera  hercditatis  petitione  acTum 

hxcratioaddipotcft.quoddominusquafiiuu:-  fusflc  proponat :  vd  quiarcgularitcread.  ratio 

tustcm  fuam  vcndcic cogitur.Ratio autem  Tr.  pcrcipicdorum frucTuum  pofita  patitatc pcrlo- 

quodproptct latamfcnte*tiamreusamiferitbe-  narum ,  in  petitorc  &  in  pofTeflorc  inrelligitur : 

oeficium  folveodi  quod  iotctcft  hoc  nomuie  vt  proindc  imp.  Iicct  in  d.  ls  poflcflbte  toqua- 

BOtaripotcft:  quodrcusiamante  feotcntiam,  tur  ,  ooo  tamcn ptopccfearclatioBemadpeti- 

ftacim  vtiacTonjuramentuminlitem  dclatum  torispctfonamfacieodamelTe  ocget,  vidtttitm 

cft,hocbeoeficiumamifit:tamctiamquodpoft  Br.mdl  domum  CodJ}.t.  &  tbid.lntt Snlic.n.^- 

feoieotiamfruftraquxrirur  de  przftatione  al-  Lit-    D.  , 

tetius,quodoccciTitaspareodifcDteotixeuite-  K;nniJitxt*ntts.]TcxiUie{iinl.i\.C.h  r.qu£ 

tur;fed  8c  in  hacaclioae  000  iotetefTe ,  fed  ipfa  Doocll.  maleiatcfptetator  de ftuctibus  ad huc 

respetitur, qux  fi  non  przftctut ,  exratione  iu-  peodcacibus.-  quooiam  hitaaquam  parsfundi» 

riscoademoatiofit  tn  xftimatiooem ,  vcl  ve-  cum  ipfo  fundo  fioc  dubio  veoiuot  rcftitucodi. 

ram,£<rJf"'V'W.vcliuramearotaxata,quod  Et  fcntcntiaeiiisquodnatutalispoflcflbf  iodu- 

ptoptcrcootumactamtci  000  reftitucntis  dc-  fttialcs  ftuftus  ita  faciat  fuosutnccextantium 

lertut  acTori.cScquoiuramcotopropricloquen-  oorninc  tcoeatut.hadeaus  rcpetit  aflc-ttotcm. 

dofacultasprxftaodi  rem  ipfam  teo  adimitut ,  Ratiociusfere voicaeft,  quod  fructusilli  ipfa 

quod  iudci iuramentum  illud fcqui  io  tudicao-  pcrccptiooe  facli  fioc  boax  fidci  poflefloris ,  3c 

dotcneatur.  quidcm  ve  cft/o  l.t$.  dtvfur .  plcno  iure  ,-vt  pto- 

Mettmtn  notandum.  ]  Nihil  ncccffbm ctat,  indeipfiaufFetrinondebeant.quxrarioeftac- 

hocde  impenfis  mopere.quod  fatis  traditumc-  quirendi  modotum  ,  vt  domiausfemcl  fa&us» 

ratdifput.prxced  (n.ult.cxtetumillud  vetc  di-  dominusmancar  .neque  citrafacTum  fuum  do- 

citut, fatuumeflV,  quitemreftituitnoodedu-  mmium abipfo  avocari  poflitt  idquc  fiimatut 

£isimpcofis:qUooiam,vt  noracum  add  tli  ult.  txl.+.i.i9-d,vfut*p.vbidicitai lanara dctoofara 

amiflapoflcflione  ,  adcoofequeodas impcnfas  ftatimficribooxfidei  poflefloris,  occ  ufucapi 

aAiooem  o-etrbabet.  dcbeicvt  adtopctceptioipfetantom  quantum 

THBSIS  XI.  vfucapioptxftare  videatuf.Sedhoicargumco-» 

Ltr.  B.  ioduplexpamacftrefponfio.1.  qnodbooxfi- 

Srvttttutumh*bttfiutnon.  ]  Diftioctio GI01T.  deipofleflot dicitut fructusfoosfacerc adhuoc 

batcelt,quodhicdcmummalx  fidci  poflcflbr,  effccl  um.vt  cos  confumere,  &  confumptosci- 

^iiiritolocarct,ctiamdeftuctibuspcrcipifdis,  trametumreftitutiooitlucraripoflit.quodalia» 

cetcroquin  titulum  habens cacum  de  pcrcepcis  qni  dominusoon  cft ius retiocndi  libcrc, ctmq» 

teneatur,p#r/.  jifundumij  C  h.t.  adquamvul-  coofnmcndinou  habct.II.quodftatim  &  plcfiO) 

jatarcfponlio  rft  propofita  ctuma  V \x\t . $ ■  dife.  iute frucTus dicit*n fuotfaccrc  oppofirive.  v.c. 

fthoi.x:  quodargumentumacontrariofcniu,  adpattttm,  quicumiofrucTo  non  fit  non  oili 

maxiraeexlegibus  Cod.  oullasbabeat  vircs.v-  pcr  vfucapioocm  acquititut :  quodfccuscftio. 

bitextuscxtaotconttarij.  lftatamen  gl.diftio-  nuctibus  ,  qui  folapetccptiooc  acquiiontur  L 

clionoaptobatutiDd  otCyo ml  B.t,C.k.t,w\  4.$.i?.d.vfuc*}.l.  zi.f.ud.  vfiir.  Etpoftqiiara  • 

ifcuttt 
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t9S  DISPUTATIO  XV. 

igiturreceptfieft.vtperceptiomodusfitacqui-  quotumfcoteotia  magts  ptobanda  vidctar,  e» 

rcndi  fiuctm ,  &  gradus  domiaij  oulli  luar.fed  d.lii.inj$i»yuib jnod.vjurfr. mmit.  Qupdadalte- 

cuiufcunq»teidomtoussu,eiuipleousdomious  cumatrtocr  dicitui  jltquid  ficri  alicuiusabfo- 

ioieilieot.iodefru&usctiamftatimpleooiure  lutc  4c  perfe&c  .  citra vllum  mcrumauocario- 

bonxhdcipofleffotiserlficidicurur  d.U*  mpr.  nis;  autnonomninopcrfcctcfcdreuocabiliter, 

Acccdicic  ll.a,mpr.dtntmuir.rer  di.du&usint.  vrloquirur  Cyn  tnd.Lxx.C.ht  num.f.infin.  Po- 

bonxfidei  poilcflbtis  ficridicuotur.  Eioitnitu  fteriorifeofufoia  etiam  perccptione  dicunrut 

perctpiuntatilliiurcdominij  vel  veri.velprx-  fruclusficribonxfidcipoflclsoris./.4.|i».W*'i/- 

supti»qualecflcdicipotcftinbonx  fidcipolTcf-  fucnp  Ut  jnprine.d vfur.Pttoti fenfu  bonxfidei 

fore ,  q a i  dtl  de slio domioo no  cob ltat,proprer  poflc floris  dicuntur  fieri coofumptione ,  quod 

booam fidcm  &  titu lu,  iotcrim domiot  loco ha-  lCti  vocan t  Iuctarj.7. 4.$.  t.fin.regund»&*  quo  ap- 

bctur,£c  durante  adcoilloftata  omocsnmnino  parctnoarcclchacpbrafi  ipfias  fieri  vfum  Tr. 

fruclusfuosfaccrecredicut.  Atquia  coofidcra-  quoniam  quodlimitatio  fubiclra  niji  Ueuplttier 

muscafum  mutatihuiu»ftatus.& quaccnusve-  /^"<//.olcendit,pcream,  plcnariamcmnimo- 

ro  dominorcmcuinccnccpoflcllorcm  dominu  do  &  pctfeclifsimam  acquifinoncm ,  concrav- 

nonfuirteprobarumcft.iamquaii  rctrofru&uf  fum  iui  isintcMigiopoitet-  S  qturur  ccrcium  c> 

nonfuosfccifleccnfctur,  fublacaqitc  adcocau-  difficilioicmhabct  traclationcm.  Etdeindu- 

fa.ficfuccedentcrcguUiuris  ,  quodcxicmca  fttialibus conucnit intet  Dd.quod  perccptifiar 

notumeft,  meumcfle  ,  mcticoexcanccsfru-  bonx- fidci poflcfsoris, fcd tcuorabiliter.  vt  io- 

ttus  vnacutn  ipfa  re  cuicla  fuot  teltituen-  <{tiitut  Cy  n.inl.i\.C  ht  n.itnfin.  vrfciJicetex- 

di:St  fola  rcmancns  tatio  cultutx  &  curx,  tantesrcftituat .  lucrctur  autcm  coofumpros. 

iofirmiorcft  ,quam  vt  bonx  fidri  poflcflb  Denacurafibus  concioucrrttur  ioter  Dd.  qui 

ri  ,  ad  tetioendos  fiu£tust,  oifi  quatcnus  commuuifsime  fruclus  oaturalcs  .boor  fidei 

in culturamimpcofumeft  ,  poflicpattocinari.  poflefsotisfieri ocgaot^/r/.  fruSttt       d  .  vfur. 

Coofumptorum  autcm  nomtoc  oc  teoeatut,  x-  neotei icosquofdam  \  \  '<  kmbccium.Fabr.  VnJ- 

quicasfuadct«c  racio,  quod  1II0  tcmpotcpcr-  tei.aTrcutl.citatos,  qutaffirmaot  perl.tt.  in 

ccpti  fiC  coofumpti  fuoc.quoadhuciusilladbo-  princip  devfur.l4t.mpriue.de  meauirend.rer.  io- 

nx  fidcipoffcrTotisiointegfocfar  fM».Rcfpondcnthivarieadirc?./.4f.  Aiijctiam 

JLit    E.  &  F.  bonarfidcipoflefforemiioe  titulo  reftriogunc 

Tradicurhictocoregul.r  hxcpiopofitio-  bonx  jilb.Gtntil'4  ItH. : 9.  quxolitnfutt  fcntcntia  o/- 

fideipoflcfloiispctccptos Sc  coniumptos,  tam  drnd.  refertnte  frprt>b*ntt\liito\.in  l.tx  dmerfm 

naturales  tiuamiadufliialesfruclusticti.Quod  if.hoctvt.  IuliusPacins«<f7-a  C.dteo»di£l.extege, 

pauloconfuliuspiopooitur.  Tria  aorcrocxpli-  ioterpoflefsorcmtitulo  lucratiuo,  flc  oocrofb. 

candafunu.quidiit  pcrcipcre  i.quidfitbooc  Aotoo.Fab.4.«»/ffl  17-cmeodatoccxtu,  legtt, 

fideipoflcflbtisfieti.  j  (itneead.addiuerfaftu-  Jieu/i euiuMet bonefidti pofftfforu.  Eam  cxplica- 

Auumperceptotum  &  coofumptorum,oacuta-  tioncm  atgutam  appcllac  Vulteius,  fed  oppido 

litimcc  ioduftiialiumracio,.  cumquoad  acqui-  quam  cpncinnamilu  vidctur  :  velquraperfe 

tendam,  tum  quoad  rcftituendum.  Quod  ad  incongrualocurio  eft,fuicfusnonfireias,ficor 

pttmum  accmcc  ,  dttTcrcociabac in  rc  traditat  caiuslibec  boaxfideipoflefsons:  vcjquiafnb- 

iotct  bonxfidci poflcflbtcro  flc  frucluarium  m  ieclaratio,  quianoncxfaclocius  nafcitut ,  c- 

Lx$.i*vwrf pr4ferend.vfur.il j.n*ib.mtdvfwfr.  mcndationemillamrcfputt,  fic  earario  ctiam 

MW/.quxduplicitei accepta cftab  aotiquisin-  booxfideipoflefsori  conucnit  :  vcldcniquc, 

Cctptettbus.vt f cfcrunt.C vn.rW  certum. ta.C  h,  qaod  maritus proptcr voluotatcm couiogis  do- 

*  nu  i.Batt.«s/>x  iuutr;; <  sif.ted  quod  jIij  etiam  nantis  »  rcdecum  bonx  fidei  poflcfsore  fru* 

folamfepafationcmtn  frucluario  fafrtccre  exi-  duumrcfpcctucomparatuii  hacrcnus  vidcli- 

ftimat unt,  modo  ab iplb  vel  ab  alio cius nomi-  cet,  quod  vterquc  non  naturalcs  fcd  induft tia- 

neffuclasa(olofueriatfeparati,bonxfidciau-  lespetceptiooe  facitfuos  :  in  aliis ctemm  dt. 

lempoflcflbrisctlkifiuclus  aquocunquctan»  actiavttiufqocratiocft  &  mctiorconiugis.qui 

Jemfcparatifuefint:aIiivcJoiobonc  fidcipof*  ncc  dc  indufttialibuf  cxcantibustenetur ,  quo- 

fcflbtc  fimpliccm  fcpatationcm  fufficcre  ,  in  niamnoncenfctuiconiux  propterea  facHos  o- 

fructuario  iofuper  actam  aliquem  vltetiorem  caplcttor,  quodfecuscft  io  bonx  fidcipoflcf- 

collcctioms aut  auc iStonis  tcqaiii  (latuctunc,  fofcCouci,i.v«rf«.Aij*diftinguic inccr pcrccp. 

tioncn 

■ 

.  •                            Digitizecl  by  Google 


DE    KEl    VINDICATIONI,  s»> 

rionem  &  confiimptionem ,  quadcmum,  noa  ce.ad  hanc  mitcmm  naruralei  fuojficere  vi- 

vcroilla  fcuclus  naturalcs  bonxhdci  policllori  dcri  Etbioccxpocandumcfi.qnoddicitur  inl. 

acquiranrur.Vcrumcumquxrimus,ao  fru&us  aj  $  \.d* vfur  ra petciptendisfru3iUus>  cpprx- 

fiancpofldiorisnccoc  •  dc  percepcioneeorum  diorum  dominis  idcm  bouar  hdeipofscf  oribut 

quxri  uu-i,*^.  it  iK.crl  it  i  t.dtvjur.l.^i.dt  iusttibutumefse.liccthocqu.  tjidicaturr^  l,  c- 

*cq*tr  rtr.dotn  Vt*lttudemnut  \.eUfceptafch*Ufi.Ct  clumodipcrcipiendi,  inquovt  pauloaote  uo- 

to.f.  nttutia,  tfui  U  +  \.dt vfitr.  accipit  de  poficf-  tatum,boDX  fidei  pofsclsora  fiocluario  dift  n- 

forc  qui  abquadobo«e.ndeifu:i,n6diuinatoria  guicur-  Porro,vt  hocaddamus.  dilputatiohxc 

tantum,  fcda  vcrbiscciam  &.  mcnte  luriscoo-  magisinfubtilitatequadam  conftare.quamaU- 

fulti  piotfusalic«acft.fcienim,vtillamftric"iini  cuiuscfFcdusrnagnopereefsc  vidctut;  fiquidfi 

coofittcmus,  qualitas  quxafusiecio  difceisir,  conftat,indu(ttialcs  luxtaac  aaturales  cxtate» 

irtiximepoltq^am  ooua  &  contraria  fupcrue-  rcfkituendos  efse:nccmiau$hacconftat,  quod 

■it.non  aifi  faisoautiaeptcde  lubicctoptxdi-  de  coafumptisnaruraltbusbonxfidcipofscfsor 

dicaci  potc(i:&  baccxphcationcadmiilaioepta  ooa  tcneatunquxipfaDd.communis  fcatcatia 

efletdccidcndiratio.obquamnon  faceretftu-  cftpoit  Gl.««/  tf.fc  t  ptrf.fiquiti6  \.dtrtr  diuif. 
ftus luos.  §)iu* non tx  tiut fndtnnfctrtntur :  iode      ^ttfii.vtrfic fiverod  «ffiud. aaooiita  vc Salic» 

enimfructusuaturalcseiuscifc  cumncceilario  nitinletrtMix  h  t.n. i.  ncq;  dolo  aeq;culpaeot 

coafcquatur.viiquemalxfidcipouciTonoullus  pofsideredeGctitSupcrcftfalccmdiffcreaciaio 

omaioo  fructusadquin  coaftat :  facir,q«odc6-  modo  fructusnatutalesconfequedi  q  uod ,  vt  GL 

pataturcu  eopofleflore ,  qui  licct  titulo  ex  iure  d.l  i<;.h.t  Cynsnl  it.h  t.n.n  oaturales  ftucVcx- 

ciuiluohabili,  voluntatcdominitamcpoflidet.  tantcsrciviadicatione,  induftrialcscodiclione 

Et  vidcamus  igitur,  anoon  Dd.  fcoteatiapto-  vclofficioiudicisvcniuntreftitucodi.Alixcir- 

babilicerdcfendipoflic,cum  Neotericorumo-  eaconfumptosdiftcreociacolligicurfx/GtV  q> 

piaiooera  iageas  illa  vaneras  fufpectam  facic»  natutaliamaominetcneaturinquantum  factui 

Igicurprocommum  refpondcbtmus  ndl.  »t-dt  eftlocupletior,  indufttialcsautemomDimodo 

«/«r.quodin  hac  qaxftiooe.  vbi  qucrimus»  aa  lucreturquamolim  ctiafencentiamfuifse  Petri 

booxfidcipofletlor  fru&usfaciacfuos,  omncs  refettCyn.i»«.x»  C  A.r.i».j  eaderaq;ptobaiCaft. 

illifructusinduftnalcscenfeantar.quicicraim-  ifo. LicetCin.d/tv.magis  vidcaturetiamhicc6- 

penfam  &fumptusnoaproducuntur.vclfaltern  ccdcrccondiclionem,quxerian»  Bart.  eftfea- 

exij*rebusproducucur,i»quaspoflcflbrifump-  ieai\»tnd  l  txdiu.\s  h  t.n.y  idcmq;  videturfen- 

tasfacereoeccflc  cft:  vcproinde  hociotuitue-  tireTrcu  lit.  G.dum  iodiftiD&elubijcit  Jimira- 

tiam agni  6i  vituli  indofttialibus frucl  ib.accco-  tionem.oifi  k>cuplcrior  f jctus.pro quofacit/. 

feripofsiat.facitquod&artia/  }f>  t.&Cyn.inl.  j,M  dtfettt.htr.l.i.C  t od  quamais  tortahisdifFe- 

at.C  «*d.n.i.arbitnoiudicisaliquJodopcrmit-  rcnti.r  ratio  daripofsir,  interrci  vindicatione" 

tendumtradunt,  an  fiudusnaturalcsan  indu-  fioguljrcm  &  pctirionera  hxrediratis;  vclqnia 

ftnalcs  fmt  habcndi.  >4<//  +%.tnpr.  tcfponderi  cumaliasbenigncagaturcampofscfsorerahoc 

porcit:vel  cum  G.c(f  tn  d.L  ij-h.t.  quodopciaae  debeatgrauan,  &  cueo  iurefir,  vtiibcterebut 

induftriaproptia  opponatatindultnx  alicnx  :  hxrcditarijsvripofsit,vtteoeaturfihxreditatc 

quoniamaquocunqae  v.c  c6fcratut  folum  bo-  citrado  umminoremfcccrit.</  l  *s.  $  11.  ctiam 

oafidepoflcfsum.&caquocupQueetiamfegetes  quolocupletiorfacluseft,  mcritorcftttuet,  vel 

demctantur,  bonxfidcipoflclsorisfrudus  efh-  quiacum  pofstdcsttitulo  natutafua  lucratiuo» 

ciuotut.-vel  ex  particula  inttrim,  quam  in  fimili  nihil  ctiarr-  omnino  ex  bxreditate  retinerc  de- 

itACtpHcit Cuincin  1.4%. dtaenuir.rtr  dom.tmct.  bet.cq;  fufiiccre  quod  dod  mcretorin  damno: 

i.aJ  JH'rtc*n.cv.\  ad.ii  pcccft  ^uoJ  autcoalide-  vcldcaiquequodcumftudus  augeant  bxrcdi- 

ramusftatumillum,  quo  vero  domiooignora-  tatcm.fimulinipfampetitionemveaircvidea- 

copoflclsorioftardomiaihabeiur,  &  omacso-  tar.Pofsicalhisfentcnttxilii.quodetiaminda- 

mninoftuclusfuos  faccrc  vidctur :  aut  vcro  rci  ftriales.ioquatu locaplctiorpofsefsorfadtusefc 

veritatem  ,  quoddomiousaooeft£c  cumiure  condicantur,hoc tcmperamentura  addi,  vtob- 

foh  fruclas  non  acqutrat ,  quia  q .'od  ex  re  mea  tioeat  in  locupletatione  coidition rveluti  fi  poC 

aafcitarmeumeft.&ctfsctratioculturx& cu-  fefsor  v.c  ex  veoditiooeaitquodmodioru  frtt- 

ra.fa£txq:  impenix,dequai»  %  fiautti$  Infl  dt  mentimaxirac  fi  paulo  ante  raotamcontiouer- 

r#r, diutf.ao» potcft  c tuui tmclus  ?ctc fc ittiidi.  kam, cofldmoncm (ua fcccrit  mcIiorcm:cxterfi 

P  p  ia  c^u a- 
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19S  DISPUTATIO  XVI. 

in  quauislocupletatione.G  fortcin  admiuiftra-  citur.Quidquid  fir.ego  fcntcntiam  Pauli/W./. 
titHit- rci  faintliariscoafumpfciit  cos,  vcmaxi-  48  $.1  d.*.qutr-ttr  dcm  racioni magispurocon- 
mc  iltas  Ju  fuociogarc  quid  babucrtr  nccctfc,  ucnnc.cx  clcgaci  dttFcicntia.  qux  ibidcm  intct 
•pi.uonc.ro  liiam  non  admifciim.  vfucapioncipluisrei .  Sc  acquificionemfructuu 

TKESIS-    XII.  tradicur.Illa  vnacft,  ineaque  (pcclatut  pucci- 

Lit-  A.  B.  Sc  C.  pium  vnumifc  lcmtl  tempore  acquifitx  poflef- 

Ait  qtiod  litis  contcftattonc  malx  fideiquis  fionis.  AcquificioncsftuCtuuniultxfunt.A:  fe- 
potlefsot  tiatarqucac  fcicntta.  Qux  compai  atio  pararx.idcoquc  ctiam  mulraptincipia.e*  in  fin- 
cumroicalalis  Sc  fccundum quidaccipitrda  cft,  gultsfingulalunt  confidcranda.  QuaditTcrcn- 
▼tlcil.poillitcm  coateftatamrcs  euictapropo-  tla  lurifconfultus«W*#  /  .ff.temoutt  obicdho- 
aaturaltoquin  fi  rcus  abfolutus  fit  perindc  ha-  ntmabvlucapioncreidefumptam  &  cnncludir. 
bcndam  quoad  irudtu<c:edidcrim ,  ac  finan-  non  clfc  quo ad frucrus  bonx fidci  poiicfsotcm, 
quamcontrouerliaipli  mocafuillet:  idquclen-  quamuis  cap;a<,ftii  vfuremipfatn  :  iJqueillu- 
tit  Br.;>ri.}f.A.r/r.vbiait.li  fictcpcr  lit.cont.fu-  litninfi».  s  einrt*rut  quod aliquindofiuclus 
pcrueniat  mala  fides.quod  polfcfsot  fructusfa-  fuosfaciatqui  rcmipfam  capcrc  nopoteft.  Ac- 
cia:  fuoslicctreeuictacosrcftituat:  iicutexdi-  ceciu  /  +0.11  finJe acqutr  rtrdom.  Quxiatiocft 
ucrfo  tefpcctu  vfucapibnis  ipliusrei  plus  nocc-  opcrarum >n  feruo bona fide  poflcllio.cadem  ra- 
recrediturmotacontroucrfia,  quain  fuperue-  tio  cftfruduum  Atquio  fupcrucQu-nicm  mala 
nicotiainalxfidci  drijuia-iiur  infr.p.a  dtfp.  1*.    fidc  &  fcicntta  poflcfsorfcrui  aheni  cx  opense- 

Vndcfttntmnttpotejl  )  Ratiopcrcmptoriacft  ius  noo  acquinc  ergo,4cc  propofiuo  probatur 
quiaconftitutus  eftm  malaridc.  vt  truftt  a  labo-  exdsft.l  ^o-mfin.vtrjic  ettr.tm jimul.  Allumptio 
rct  Fachrcfpondctcadtextus.quibus  vfrcapio-  probatui  txtndJ.inp t irtt.  Sc  aperttus«x/  qutl.coM 
ncmlitis  cootcft.tionenon  intcipcllatiproba-  14  f  [>rtmo>todtmtit.  vbi  lurifconfuitus  retpon- 
torexquofi  inhac  maceria  iotcrre  liccrct,  c-  dcttam  diu  poflcfsori  acquinquam  dtu  bona 
tiameocafu.quocadcminftaurudurat.fruclus  fidc fcruit  Sc  (eruitpro ranone  ,  quod  aonini- 
••neiTeprcftandos.fcqueictur.Scdfcil.aliara-  riumpodi  lTiorus.fvdfinguIamomcnta,  qutbus 
tiofructuuni.alijrci  vfucapiendx  cft:  &  ira ime  (cil  dcopcrisfcruitractatur,  vclquibusopctas, 
▼cteri  reccptumcrat, vt  vfucapid ciuilis  acqui-  lcruutp:xftar,fijit  fpectanda  .•  quar  poltctioia 
tendi  modus  ctiam  poft litcm  cotcftatam  com-  vcrba  Ant  Fmtr.x-  ctmecJ-it  plane  iufulsc  cV  ab- 
pleri  polTct.*/*  quo;nfp.t-di)p.  12.  fur.lc  ranquatn  imperici  intcrptcm  rxpungit  • 

"    L  1  t.    D.  rurt;  ramca  clcgantem  4:  ceitam  rartuucm  ha- 

Afirmatbic,  quodhxrci>malx  fidei  poflcf-  bc* 1 8c  omninoidcm  tradirum  Gtini  40  QM». 
fonsigoatus.  eodcm  modo  quo  dcfunctus,  &  de *iqt*.r.rtr  dom.  Porroqux  ratio  cft  fupeiue- 
ita  vt  malx  fidei  pollcfsor  dcbeat  damuan.Dc-  nieaiisia  malatfidci  tn  eadepcrfooa  eadc  cft  fu- 
cifiohuiusquatftioois.pcderab  lUa,  anquipo-  pt-rucnietis inpcrfona  diucila.ca  vtdclicei  qoae 
fteainmalafldeciTcccjcpii,  quiarcfciuit  rcma-  reprxfcnrarpcrfonadefuocti,  hxredc.  Niruiru 
Ircnam.purio/ructusfuosfaccrepcrgar.rugnat  fi  defunctus  iobonafidchxresin  mala  fidc  fit, 
circahoc/ tj  f  vb.dtvfur.&l  4SJ  i.dencquir.  vfucapioqutdcm  rci  proccdit  ,  fcd  fructus  fuo* 
rtr.dom  hxc  nc^at,illaaffirniac-^<'c«r//n/ , f .  w.  harrcs nontacit  ,  quodtanquam  ccrtum  tradit 
/.ait  quodmW  /  48.  ICiuslaqujcur  oppon. ndo  i'att  ml  ?t  h  r.Sc  piobatnt  tum  er  ratiouc  fupra 
Bonponendo.qitod  conuincirur  fallumer  ipfo  d.cia,  tum  orrf/f?./^»  mprtnt.de  ncjuir  rtr  dcm.Et 
tcxtu&rcctc  improlaatur  a  Lya.1nl.2t  C  h  t.  er^ocxdiuciloft  defunCtus  fuetu  in  malafidc, 
aww.7.Scd  nonmcliusrem  iplccxptdtt  ibid  a.  hxicsin  bon.i,  Jiccr  ipfam  rcm  vfu  ron  capier, 
j.  ^uod  pollclioi  fupciucnicurc  mab  fidc  fa-  fructustameofacit  tiios.  Quod  pi lonbus  6c  1  a- 
ciat  quidcm  fruclusluos/ 1\~%  fin  d.vfur  fid  nt-  tiom  omninoconfcqucns.adcoquc  vt  a d  thclia 
hiiominuseos  reftttucrctcncaturrc euicla:  lt-  nctlram  reuciramur  falfumcft,quodTieul.h.r. 
crt  reipfaidcfcntiat  Ciiiac.»/.*^  d.Acqutr  rtr.  jCd:-m  hcct  ignaium  pcnodc  vt  dcfunctum  qui 
tUm.trnB.tt.j  nd  Afr  F.rcuiiu  oou  hic  dc  cftcctu  m  ila  m  fi.icm  habuir  damnatum  elle  affiim^t. 
rciqua:ri.:'us,d>;  (i  poltc aic  pti  tack  cuidapof-  Nct  i.|Uicquamp:o  Treuthfacit/  vitt.n.C  d» 
(«iloromaiumrruduumabcotcmpore.quofu-  Mtfttn.pttfi*.  inqua  &  de  vitio  reab,  Sc  procul 
pcrucnit  fcicntia  reialtenx ,  pciccptorum  t.o  dubiodc  vfucap.oncipfiu*- rti  rtactarur.  t^ucd 
aaoctcactur)tcucraf'uituiifuoso<-u  fccttlcdi-    auctiu Ticui.mWJL/j.pjofc  sdducjt,le<Son  im- 

poau.- 
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ponit.flquidcmapud  Barfol.Bald.Salic./«  d.l u 
nullucadercveibu.imoGl.ibidemdifctte  con 
trattumpiobat,  q,  vmarcalia  durcnt  id  perio- 
r»a  vniuerfalis  fucceflorisquoad  yfucapioncm, 
n6quoadfructus:addu<fta/  bon*fidt,H.t.dt*C' 
amr.rtrMmin.\  bidcmq  j  in  e*dem  /.  1 1  .n6  obtcu  t  e 
piobat  Cyn.  10  tcrminis  huius  quxftionisrefe- 
lcnsfc#rfrf«9/.4«  Ec  Fach.cicatusaTrcut.inia- 
namfacit  Bartol  tnl  j$  hoc  tti.num,  t.z.  vbi  re 
frondtt  <k  calu  coutraito,  vbi  dcfun&o  poticf- 
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THESIS  XIII 
L  t  t.  A. 

A non dominc]  Hocqnidcm  conftat.pronoa 
dominis hanc actioncm  inttodultam :  fcd  illud 
quxntur,an  non  ctiam  vcro  domino-accomtss- 
datifauotabilitctpofsit  ,  quod  vidctutnegare 
Ttcut.fiquidemabeoprodifs  allegati afhrmar. 
Resoon  vidctur  difEcilis  :  Nimuum  diccmus 
da.t  vcto  domioot  fed  oon  qua  rali,ocqucqua- 
tenuspro  tali  fc gcrir  Lt .f  i. </'<•/  /t/.led  lub  qua- 
foti  bonr  iidci  fucccllit  haries  qui  malam  ridcm  litau  boox  fidripotltlsoiis ,  ob  difrlcilcm  do- 
h..buit.  Ec  idvin  Fach.  noncccpic  ncqucintelle-  rninij  piobatioocm  Ncquenouum  elt.vcintro- 
xit  fundamcncum  Copi  txditl-l  48  ht  ad/  2>C.  Juift a  pio  cafu  ncceliatio,  pot  10  ad  alium  potri- 
dt fruHtbtti Ut  txftnj.  qua  fola uituut  Fachin.  oacut.quodcxemploboD.podcfsiontscont.tab. 
facilisiclpoonoclt.quou  ibiagacui  de  cafuhx-  proemancipatis  primumintroductx,  &i  adfuos 
icdispoltlitcmmotam  fucccdcocis.  produftx,  confirraat  lohan.  Fab •  i»  § /fii/fa /»•• 

Lit.  E.  pitde*clintb. 
Aliahicpioponirui  quaftio  ,  quomodo  «3c  Cutr.uUricttm  Publician*  ]  Cumulari  propric 
quoufqucbabcacuifrucluuniracio.  fihomope-  illxactioncsdicuucur,  exquarum  vtuquc.fi- 
ticuspoltlic.mconceltaumdcccflciic.Vbipio-  mul  aliquid  pctimus  &  confcqui  poflumus 
bodiltinctionem  Amon.Fabt.an  pencritculpa  quofcpfu  duasiftasadiones  cumulatioon pof- 
&  dolopoflciroris.an  fine  culpa  vcl dolo,dc  quo  (c apparec  8c  Gail.cicacus.t  ebfer  Ct.  non  de  cu- 
poftciicricatu  .  commodc  accipitut  fcoccncta  mula:ionc  ,  fcd  altctnatiua  harum  aclionum 
l^ib^OiUiinipenult-t  h.  quam  ibid.hmitat  Pau-  coniundtioncloquitur  qoxaltctnatio  cumula- 
lus,  «ilicacoudiciofucric  homiais,  vciauciles  tioni  cootraria  11  Iraquchoc  mododuxiftxa- 
eiusopcra.  fucrint  factx  :  quo  fcilcafu  nullam  ctionesproponuucur.  vcpropcer  difficilemdo- 
ctiamfiuCtuumrat:oncmhabcndan,cllc,rat  o.  mini|  probatioocm  Publiciana  fubfidiarix  ha- 
niseltCuiac.au  cmfcntcDt1a7.obfc1u.t4  ob-   bcat  rac  onem. 

fcurefattsibi  loq  icntis.vclmiousid  optoban-  Son  tnmkiurt.  ]  Altetnatio,  dequaiam  di- 
da.quodilludquidemdici  potcll,vbi  dolopof-  £tum,iun  noftrocoatraria  non  cft.  imolicitam 
fcfiorisinterijthomohabeodam  tintum  ratio-  cflV  ;>rcbariir,fW r.§.  4.,  quedtegtt  vbidicitur 
ncmfrucluum  vfquc  adtcmpus  motus  :  illud  po.Je  dictandca»  actioncs  eumprotcftatione, 
auteir.dtci  nullomodo  potclt,  quoJ  caraencx  quodcx  alteruira  vclimu9  coufcqui  quod  non 
Cuiacleutcntiacificitut,  vbi  fiuc  dol«  vcl  cul-  cor.trncit.Quod  autcm  cum  cuuiulatioocm  iu-- 
papcriji,  ftuctuum  ratioDcm  \fo,uead  tcrr.pus  r.-  noltioplanc  i«w.otam  eflc  fubiungit ,  falli  cu 
tci  ludicanda:  habcndam  cflc.  AJcoque  maic  cxWtimo  :qui  cum  concurfusaclionum  duplcx 
Cuiacius  dchoc  cafuaccipit/ 17-)  • qux  no  fit  vclvt  vnaaliamconfumacqucm  concutfum 
abfurde  Sc  iplaadeum  calum  tcfcrti  potclt.quo  elccticnem  Dd  appellant.vcl  vtctiamcum  voa 
dolnsvcjculpapolfcfi»oriMiitetucnit:nifiexco,  au:  poft  vnam  akcram  iotcntarc  liceat :  abillo 
quod poftmoiam/W/  17  homoioreiijlledici-  qmdcm  cumulatio  planc  aliroa,  buicautcm  o- 
tur  ,  colligas  policfsorem  fuiflc  fiutUarorcm,  mniooafiiuis ,  ncquealia  vtriufque  diuetfitas 
comquoduiiusfitagcndam.cumalusnoo  qui-  clt.quam  quod  ct  ratiooe  luris  ooftri  diucrfx 
uisquiiudwiumfulcipit.cxquoprotinusiu  mo.  aclioocsapijd  diucifos  cium  iu^liccs,  cumula- 
rscooicituatur*rg./i//«rf4  0  dpct.htrtd  Eccrgo  tiouc autcm uclaapud  cundcm  mdicem  infti- 
pollcfsor  auttft  frultrator,&  quomodocunquc  tuuntu::quod  quidem  proceflui  hodicrno.qum 
mottuohomiuc  vfque  adtcmpus  rei  ludican-  Stiunciuili  poftfublatum  morcmdandi  mdi- 
dxfruduum  tatiohabcbitur-aut  iftam  caufam  ccsconueniccum  aliasctiam  iutc  aotiquo  doo 
fufcipicadi.mdiciumhabuit.-  &  hicaut  poltca  raio  c6nexxaAioncsadcundem  iudiccm  mir- 
circamoict  hominis dolus  vcl  c  ilpa  ciusioccr-   ti  folcrcoe. 

ncnic ,  &  idc  Itacucmusquod  in  cafu  prioti :  cut  Hte dtJanguoveriu*n  futatiHus  ]  Nimisgcne- 
citia>culpam fato  fuo  fuaclus  cft  ,  &  tantum  raliccrhocdicitur,quoJ  taatum  vctum  cit,vbi 
vfijiadtcmpus  mortlsfrudtuu  ratiohabcbicur.   iuitaputandicaufaeft  t  cztctum ticulusputa- 
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j©-»  DISPUTATIO  XV.f 

ttuus  ad  TfucJpion^ o8 prodcftv.f. Error  u.lnfi.  fucccflori,  it?  quaagicnriw/rp  x.difiut  12  Vbiqt 

dtvfucaf  (.1yJ.vf14eJ.ii  freemft  ivU$  t.frofno.  noo  impedir,quomiaus  iucccflor  fingubrisv- 

Lit.  B.  fucapercpoflit.adcoq  cpub  tcianacxpcriri:n5 

Vt nequiJEcclefU.]  Ratio  dubi  tandi  addeoda  obftaotc  mutbtn  maUfiJei  Cod.  d  Lngitempprm- 

ctiicxl.vt  tnterCod.de SS  Etciejii>,cx  quaecclc-  frript.Stm.119  c  f.quomam.vt  lafnotat  in   *  r.i 

fiu  domintum  tci  ctiam  (inc  rtadirione  confe-  ifit  Infiit  d meiion.num  go  lufltn-  cocatunonfu- 

Juitur,  vt  ibidcmcommuniflimenotaot  Dd.  i-  ftulicprxfciipiioncm,  fcdcempus  prororauir» 

coq,  cum  tdem  priuilegium  dt  l.  ctnitntidmtum  i<.  alias  cius  qui  booa  fidc  accipir,  melio.  quam 

jfr, non  radtumdc  Ecclcfiahoc  proponcndum  iniquidcccocacoriseondicioeifcdcbct, 

crac  LapfusauteracftTieuc.incuando  lafonc»  Lit.  D. 

quoi.iam  hic  indiH.l.dtfertefefi  lnnocent.  &  Bald.  Guinec  dnmvfucefit]^txtca6itnrttmca  im- 

co  cafu  autor  Publtctana  vci  potcrar,  ctiam  plctavfucapioj  t  /W//udcquobcoc lmf.n.tbtd. 

ccclctlxcicracradiciooerBpublicianamcornpc.  eontr.\mf Ang.fr Scbnetd  num.  4«.  &qutcxifti- 

cetea8iiroat,vidcliceccxperfooaaurom:quod  mancquod  auclor  dcbcat  piotiteti  vclfcdomi- 

spfeTrcuc.th.fequcnc gcocralircraffirmac  quo.  oumnonefi'c,vcifcdubicaccaoaucorfueiic  do«- 

tiesfine  ctadicionc  dominiumacquirirur  1  pto-  miaus. 

bacuc/.i  «.i.Ap«£ttf  vbiICtusquxrir,  cuitra-  THESIS  XIV. 

ditiooismcntio  facla  fit  tn  cdicto  ,  cum  ramcn  Lit-  A. 

Jcalijsmo  )isrraa*fcratutdomiuium,velutiper  Air  eoimexperfonaautoris  amifla  poflcflle- 

lcgatum:quxoppolitioincpta&  nullaeflct,  li  ocmouerchancacrioncm ,  qui  fine  traditiooc 

feocquoque  cafu  rradirionem  tntctucnirc  oc-  donuniumaccepic  Arquutcum  th.prxced  taa- 

«cfl"utncfl'ct:facit/  u  |.i  «i.Wri»/,liceieiusfpe«  tun»  noodomioodct  bancaftionem,  nonrcctc 

cialisratiodaxipoflit,  quodcriam  iaccnrehx-  htc  dominium  acceptum  prxpomt.  Scd  &,  i\ 

xeditarcvfocapio  continuetur.  Exproptiaau-  polleftioamiflafuic,  ergoprius  cam  aecepraro', 

temperfona,  quiapoflcflionem  nondumadcp-  &iratraditioncmfjclamelfeneccflecft  fit  ve- 

cuscft»aoopoccriimoa:republiciaoara  .quod  rocum  actiooemcx  pctionaauctorisproponar» 

ttum  notant  Imf  in$.ftdifi*  l  d  mfliin.n.fi  eytbi.  poflctsioacquifitaponinondcbcc,  qucracuatn 

lmf.nn,\\.  iicccvidcacutahudprobarcioh.Fab.  cafum  tractaorcicaci laf. 8c  ZaG 

h^m/].  Lit.  8. 

Lit.    C.  jfdnerfm  dttenterem.  ]  Vthaict&ioaiioctitj. 

lnreCmntnito continnmtmrtquiritur.  ]  Conrro-  fit ,  oportet  poflcfsioncm  rci  eflc  fine  tuulo  &c 

aecfum  hoc  eft,  ao  ftaoce  cradicione  lurisCa-  bona  h  Jc  arg  !  9  ,$fi  dutltu.  vbi  hoc  ootat  Bart. 

oon.iltc  cuimalafidesfuperuenir  publtciana  v-  d.fubt  mB.lnfiini  ftdifimhdtnctn.19.fribid.lmf  n 

cipoflit:quodrecte  videtur  negarc  Treur.cum  ay.quod  vbicxtcrapatiafunt,  potior  dcbctef- 

loh.  Fabr.  Ang.&laf.i» d.%.ftdtfimlnfiit i.mH.  fc condtrto  potsideotis, 

«juippccumfuodamcatumpubiicianx  fic  iusv-  Lit.  C. 

fjicapiendi.  Neqiobftaaciatiooesfo/ttwinditf.  Etimmetntrmtnm qmfrmhmrtde]  Cootratiam 

$.num  svryfeqiitnttbnt.  /quodtus  canon.noo  fcutcntiam  magisprobo  cum  Iafm/§.»  29  no 

it  exrendcndum;quoniam'hoc  non  fit  per  cx-  tamex  ratiooe  >  qoa  ipfc  mouctut  quod  pofsi- 

Cenfioocm,(edpct  neccllariamex  coiurc  con-  dcar  ptodomin©,qnampotius,  quodpodclsio- 

fcqucntiam, quodnegata  vfucapione  ,  negatur  nunck  rirulumhabcar  Namquod  lafon  eitat. 

publiciana,& lure  Canoo  cad  eftratioidcm-  proberede,  titulum  :  :fle  ncgat  ,  in  homonymin 

«jue  cffcctusmalxfideifupcruenienris.  quxiu  phtafis illiuslapfuseir.-quia  prohxtedc ,  vclfi- 

tcciuiliinitioptxfcntis.  Il.quodaraiflaporfcf-  gniticartcociepro  domioo,  ranquam  vniuctlt- 

fioQC  &  ita  intcrtupta  vfucapione  pubticiana  tatcm»  quofcnfuptohcrcde  tituluscflc  ncga- 

fcabcacjocum  .-  quiadiuetfc  raciocft  vfucap>o-  '  cur  luitanoratadifpur.prcced  8c  cooctata  cn» 

Bisiotcrraptxperamtlfam  pofl.flionem.  &  fc-  poflcHoicmpcnric  hcicditatis datur.au t  figni- 

cundum  Caaon.plane  vittatxpctfuperucnicn-  hcar  pofsidere  rero  fingularcm  io  bxicdirate 

tcmmatamfidcm, quxfacit,  vtfic.tioot  ,  qua  rev < rtam.quofenfu*  piobxrcdctrtulusad vfu- 

^xcactiofotictur.ncqucatcilc locus.  cajtenduir» habihs  adcoquc  vcic  tirutns eit  f. 

AtmlmvtroJiJeitrmdentu  ]  Piohxadifputatio  fuTttutverficulvndtinrebmJ.D.vfutmf]-  t.t.Cod. 

tft  t  40  &  ^uccous  maU  fidcs  autous  uaccac  QrD.frebmttdt. 
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THBSIS  X  V.  c««   /r/,«  convmio  JServirus  eft  talic  tcI  n  a- 

Qu*  !it,  A.  8c  B.babent  ur,pcrfpicoa fant:  rc-  tara  fua  vel  ex  accidenti /  +.dtftrvitut  pr*d  rufi. 

|jquadcpartuancillzfutciv*ab  ca  qujtftione  IncrrciTcautemvidctur,an  v.c.  ius  eundi  pcr 

dcpeodcncanhicvfiicapipesfit :  quam  rcnci-  fundum concedatur  nullura  habenci  fundum, 

miKMddifr.is.  quocafuomoinoiuspcrfooaleeft:  anhabeaci 

.                        _  fundum.vttame  iusad  pcifonam  tefttingaturx 

&  hoc  cafu  fervicas  oacara  quidem  rcalis,(cd  cf- 

DisruTATio   XYI.  fectupetfooaliserit,«r/.4.f»/rV#/m/*.  adin* 

flai  obligacionum,  qn*adcempusconftitut*, 

DE  VSVFRVCTV.  nonipfo  lutcfcdperexceptiooemu  niri  Sc  t<  1- 

Rtfpondtntt  dicuntur:icaquc  rcipfa  fcu  ipfo  inrc  etia  trao- 

'  fibuntin  hercdem  &  aliumpoffciToiem.fcdex- 

HlNRICO  i&U4f(.11«  cepcioobflabiceam  vindicamibus,qu*exfen- 

T  H  E  S  1  S    I.  r«o  i  ia  G/  «W  4 .firv.mfi  ittmpmieh .  rj» Azj>nu  rt- 

ftrtntt$*it.int.AttliH.vltJ*li*mlig. 

Lit.  A,  Lit.  ,B. 

RtSe  igitur  nb  htc  tr*U*tu  rtmovttur.  ]  V?  dc  t  u  r 

&  STftrvirut ttrfon*h's.]Gcavthoe  qui-  imputarc  I)d  quafi  hialtrcrfcnrircnr,3c  diftm- 

£  dcn.  re<ftc fehabet  /  •  d ftrvit.  Scdc-  clioocm  vfushoctus  iu  formalcm  &  caufakm 

tiam dcfidcrat ditTercnciam,qcod co-  ad hunccractaturo refetrcr. Arquin illi noo du- 

grucdcitur  scruitus  vrendi  fruendi.  bitant.quio hoc  lib.7-canturn de  vfufrueru foc- 

N  equc  tnl  t  h  /.ius  fervitutcm  figrificat,  fed  v-  maliagacur,4c  cumingcncrc  fumprum.  proiu- 

fusfruftusibiiclattooe  ad  fructuarium  habira  rc  falvafubftantia  vcendi ,  pcr  diffr rcntias ,  rci 

dcfinitur:quodDoneli.io.«mOTf»'j»\t.norati»  piopti*5calteo*incaufalem&  formalem  di- 

dcfinicioneiftaios  fignif  carepoteftatem  &  fa-  ftioguuot.  Eftramcn  UIaacceptiorarior,&  fpe- 

<uItacem,contra  Accurf.  qui  explicat  pro fciui-  cics  ea  vfusfr.ciTc  negacur  tn  I  tj.  h.t.  v  bi  1C  cus 

tuce.Haudfcioeciam,  aorectcomiferit  vtrba:  arguratuuquodpofltmuscranfirrradaltuquodl 

faluafubftatia.-quoniaius vtendi.frufdi  ctia  cu  noftruranoaeft.-quiaimoiUudipfurniusqiiod 

iareabateodicoafiftercpoteft:nequccnimqui  ccdimus,oofliumfedfubaliaqaalitace,quam 

dieiturquafivfusriudtus.  fubbac  defioition*  incipiat haberebereseumcuiccditur.  Ec  hanc 

«onttncri  dcbec  diftinclionem, five  hisvet  bispxopofiram  ,  fiue 

QuMttntueemmedMuttntit.]Clvtioochicoout  fub appcllationc ,  nndi & plcni,t  pfc Tr  probac 

eftTvthrc  vt;bicon»modcaccipiantur:namtn  haclit  B  vbi  a?r|l|lodrccle  Cuiaciusftatuat, 


vfuftuctuctiam  ius  vtcndi  ad  volaptatr  incft:  locaillaiuiis.qu*  vfumfruAum.parccm  fundi 
lc  intealibosfccvicutibuspnncipaliter  fpecla-  c(Te  ftatuunt,  dc  vfuftucluplcnoetTeaccipicn- 
igrvtilicaspr*dii,vlcraquam  nooporeftcxte"-  da-  hocenimpofico,  pcarccr vfumfrufrum  de 


dieafctuuo$/.c.<j  t.{j»/.6  d ftruit- prtJior.  rufiic.  quohoclib.7.  tradaruraliamrcperiri  fpecicm, 
«umpraefertimipfeTreuc.  difp  ftqtb  s.  iusde-  b:c.  Oatioconfequitur,  necmioascx,  quodaic 
«erpendipomum  &  fpatiaadiio  alicnO  rcfcrac  inth.tit  E>  htcoonfumi  prodominiovcl  cius 
fub  fetvtcuces.  parce.-fic  ergoalibi  t  rafumcrur  cx  fcoccntia  Tc. 

E* ftrvitut priu»time.]lwo magis  relative  n*c  qu*  tamen  vera non viderucquoniam aliud  cit 
•pponuntoit  nequefatisintcIligo,qoi  modo  dicifundr. atiuddomintiparrcm,  quzproeo- 
bscfcrvicusdomtotomveldomioiopriuaredi-  demfamerc  v  dcrur  Tr.  Carterum  illaipfaer 
catur:  ficatnccttludfaiisalTcquor.  quomodo  Cuiac  ptopofitaaiTeitio,veranooeic:(iquidcm 
perttan<lacioncmh*cviodicaciofeiuicucts  cf-  nonvno toco luciscciam  vfusfructusfortnalis 
fe  dtcatur»fiquidem  fervicusde  qua  I.  t.arirur,  parcts  rocitmobtinctcdtcitur  ,  racionec rrolu- 
tocogenerediffcrt  abhacfctvttutc.quodreete  mcntt  1.(6  %  tdltvMt  %.  quod cumrpfc Treur. 
rradirDW/.p  tommtnt.  n  &.z  vbiAccutfii  affrmatiVt  D  tjfF  vtx icontiadi<ftioneporcnc 
quadrimembrcm  diu  fiootroimpiobar.Homi»  cxcufar*  C.xtciumCutMe.eiJec.i* l.rf  d  V'  O.hic 
numlibeicascft nulloferuire:p<*dioium nulla  pro^olittoncna habet, quodlcpcs.quibu* vfns- 
calishbertaseft,  fcdca  Ubcta  dicuotux,  fitai  fructuspars  negacur.devlnftucluBudofiorac- 
cwtatnot.ivianc.  apicod*  ;aJcciiusautcm  piopofitioauqmban 
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arnimatur.TintomnesexpKcandxde  vfufructu  Trcut  quodDd  imprnat  .quafihipjrfcwdo- 

plcno.nullaapudcum  cltmcntio.  mUtiidLtf  .httt.  4  dcdoouni  vtilicxplicarcr. 

Imoipjumplenumdominium.  ]  Dubitoan  vfui-  Etcnim  Accurf  aitcllc  partcm  dominii  pcr  fi- 

fruclus  caufalis  re£le  dicatur  ipfam  plcnu  do-  m\\hadiacmBr.me*ii  L+.peJl  Pet.  co  rcfpcifta 

minium.quialicct  vt coniumftus  cum proprie-  ait  dici  partcm  domirui , quohoc  &  propricta- 

tatcconfideratur.abeatamen  omiuuo  diverll-  tatcm  &  ufumfiudtum  comprchendit  Bl  ibiJ. 

cas eit,3c  10  vfuiutisciopponi  folct.  quod  aliud  fit  domnuum pioprictatis, a!md  v- 

Lit  D.  iusftuclus  FlorianquodfirparsLotcgialis. 

Jat«rtUtmp0rtuloe».]Oiio(t  hoc  rotidcm  vcr-  T  H  E  S  I S  11. 

bisrcpetitutin  ipfar^iir.Fc^G.  Lit.  A. 

VnJtrurftudomtmum  }  Non  fatis  animsducr-       Auferripittrt ptrnvum  ]Male  hocdeavo  tan- 

[o,  quomodo  cx  prxraiflis ,  quod  vtusftuctus  tum  propomtur ,  cum  quivis  ita  rclinqucrc  fi- 

partisviccmoluincat.diftinctio  Dd   in  domi-  hof  polGt  nc  utusfr  ad  patrcm  perrincar  ft.  117. 

mum  vtilc  5c  dirccTumcovcllatiu  mfi  fouc  ita  e.i.  Ca  tcrum  rcftius  diccmus,  non  tam  quod 

colligit ,  quod  cum  tiuctuarius  adquem  omne  LL.novisquoscitatTr.vfusfr  patri  fit  conftitu- 

cmolutncntumfpcctat.dominus  r.on  fii.ab  vti-  tus.quam  quodaJcnuua  pioutictacc  .  quam»- 

litaterci  domioiuvtilc  non  follc  conftitui.Scd  l2m  lubcbat.audus  ci  ufuft  lit  rcli&us- 
prartcrquamquoH  ilUtio  cft  a  particulari ,  ne-  Lit.  A 

que  fi  aliquisqui  vtilitatcmcx  rc  percipit  do-       Kontttmtntnfmdo. )  Rationcsbx  arTvruhtora 

minosoondicuur,idconullusdominustalis  c-  \ah.  t.ftud  4  n  8.1-quodfcudum  fit  inftar  pe- 

rit :  ctiamhoc  vitium  eft.quod  non  folum  vtili-  culn  cafttrfis«rf./.i.C  d.c ajlrptc  t.quod  10  fcu- 

tatem  3c  tr^cTus.fcdlongcplus vafallus  &  cm-  dispatcntcs  nonfecccdau  liberis.j  quodcirca 

phytcutahabcat  &  ptacipucius  vindicandi  c-  fei  vina  vidca-ur  electa  iuduftria  pctfonx.  4. 

tiamcontra  ipfos  dttedos  domtnos.i  ftud tit.i.  quod  fcudum  fit  nihilnifi  uiusfrucTus.quifi  pa- 

Crt.47.  ltaq;  iiui  folusiusagcndi  &  pleniiTirae  tn  adquiicictur,nihil  pcncsfilium  remaocicf, 

ic  vtcodi  babct ,  nou  abfurdc  uominus appclla-  quibus  rationibus  Iicct cas  Vult.  ex  intimaiuris 

ripotcft.  (  feudalis  ptudcntia  dfumptas  clTe  dicar,  ctt 

Lit.    G.  quod  rcponatur.Ad  i.non  quidquidob  fcrvitia 

Agitui  hic  Jc erulicationc/  «  h  t  vbiinmul-  miluaiia  datut ,  protiiuis  pccultum  caftrcnfe 

tis  vfusfniclus  pars  donuiui  cflc  dicitur:  qux  cdc  perd  i.i.C.d  cnfir.pecul  lcd  necomniafcudjk_ 

\  rba  Tr.corcicit:  quoJ  vfujtrurtus  proptcr  e-  miluix  caufadari  conftat . Ad  t.quod  non  dc  iu- 

molumcntum  parsdicatur  Vcium  non  conuc-  rc fucccdendihicquxrirur .-  fcd  de  iurc  partis 

oiunt(cquciitia  vcibu  ueqa^ctiam ,  cp  iu  mul-  CUI  vfusfmclus  dcbctut  ncquc  acquin  feudum 

tispars  dicatut,  quia vfusriuctus  Umpcr  conti-  patr| ,  fcdcjntumquamdiu  «ivir,  frucndi  ius, 

nct  totum  ici  emolumcntum  Rciliiusdiccrnus,  quod  dr  crutm  cft  a  fcudo  pc  ncs  filium  manco- 

quod.vsi/  /.4.vfusfruclu$opponctut  cxtcnsfcr-  tc,&  huiusquafi  propiictatt  mquaudam.quarr. 

vitutibusrcalibusqua-  aihil  planecumdominii  infcudo  coufidctari  ctiam  larione  vafalli  pof- 

juiecommuncauthmilehabct.ncqucvtvfus-  Codocezjtt.^f  Mb  2  feud  &  ipfc Treut  dum  lit. 

fiucluscxdicconftuuipoiTunt  Rcd>c  C*a«».4'  ftatuita  valallo  vfumfruAum  in  feudo  confti- 

0omm«nt»6  n  z  vfusfiuciusinquit.in  multisca-  tui  poiTe,fcpararionc  fcudi  ab  vfufrucluadmit- 

fibus  lifdem  iunbus.qutbus  dominium,  ccnfe-  tittquod  Sc  iusfubiufcudandioftcndit  :  vt  pto- 

tur,  ficut&  vfufiucluaiiusquxdamiuiadomi-  indc  falfura  fit ,  fcudum  nihil  cflc  aliudquam 

niihabcic  vidctur.quodci  Sc  dc  damnoiufecto  vfumfrudtum  quibus  &  quartx  tationi  fatisfa- 

cavcatur  ,  &  intcrdi^tum  vndc  vi  conccdatur.  clum  cft  cui  &  hocaddo,  quodctiamfi  oil  arn- 

Nccinulrurr.htcabir  Pinrll  ml.i.Cod.  debonit  plius  ic  fcudoclllt ,  tair.cn  ob  id  patrc  iuic  fuo 

tntttern  p. \.num.  4  p'ji  Gbftnd  l  4  «.m.quod  v-  priuari  non  dcbcic :  quoji  cx  iute  ciuili  con  fir- 

fusfruclus  pioptcr  fimiluudincjn  in  altquibus  marur,  quoctiam  vfufr  fimplex  inquoprxter 

cumdominioparsciusdi:atut.  Vidc  tbtd  opi-  vfum  fruii  um  nihil  cft  ,  pcr  filiumfam  cmrtli- 

nioncsaltotumrclatas  IMncli  num  \-&itqa  f>  clusvclcoDftituti;seft,puriacqoiritut  l  ult.C. 

MpitdGtJdtuml.i}  d-V.S  Domllx  -.  tomtnent.i,  //j.  Ad?- Refp.fciuitiouucudaliuuon  fflc  cam 

Cuwc  n  il. }6.%.t. h  I  tra:l*t  <.*d Africnn.Sitrctr.  natuia.quo  minuittiam  pcr  aliucxpcditi  poC~ 

id«pnetl:*t<rrepag.i4.  la  hoc  autcm falli  vidctur  fincquodipfum  ctiamfcudomconccdcndo  fi  - 

Ijofam. 
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dofiliofam.  dominus  tacite  permiiiirc  vidctur,  fallus  in  fui  prxiudicium  fcrviraremfeudo  im- 

pcrindc  accucnit.vbi  fcudum  fg«vo,muto.iiir-  poocre  potcit  2  ftud.t. 

do.clerico,  fctminx  vclpupilloconccfluin  cft:  LiT"  I. 

autrmputctfibidominus.  qui  non  fub  ca  Icgc  Sccuscfle  aic  in  qu«li  vfufructu.qui  taorurn 

fuodum  c6cc(TiC)DC  vfusfiuct.eiletpatris-quod  vlcima  voluntatr  conUttnacur  Quodnonad  le- 

cum  facere poflct. HovtU- 117.^  1.  Authtnt.item  motiora,  fj quooiaru patcr  ptoculoubioctiam 

hareditas.C.debon  qualtbtt .  ncc  fecit.  tantoma-  reb'  filii  f«ngibilib*vtiturfruitur,)fcdad  pr». 

gisfcrviriapatrisadmitcere  tenebitur:quamuis  ximius  refercndum  cft , quode  vfufrucloa  do- 

Sonsbec.dcfeud  fag.S.nutn.8  filium  ipfum fcrvtcia  mino confticuro  craclacur :  »t  incclligamus  v- 

prxftiturum  ,  8c  nthilominos  pacccm  fiuttus  furofructum qu.fi  ,  oon ex  contractu confticui. 

lucratutumcxiftimcc.  Ec  vcto  Scltimhocing;acam  cclratoiumintio- 

Lit-  D.  du£tum  vidccur.-c\:  ndla  fuir  rjrio,  vtpropccc 

Tcrtium  hiccxemplum  ponit  vfusfrucfus  a  cotiTentioncsviucncium.quialiasquo  volunr 

lecc  hts  vccbis  matri aJ jecundavota tranf.untnn  moiio  pacilci  poflunc.quafi  contranacuram  re- 

bonts  afatrefrofeHis ,  qutex  fuecejfienrfili/ frttris  rum.hoc  confticucrccuc.quade CJufaMf. t  /  h. 

matrimonuhabutt.  Acquio  I.  qui  plcnuscxiftcos  t&:tt  D.vfnfr.  tantum  Icgatarii  &  heredis  fic 

dominus  .amiflaproprictate  nudum  rctincc  v-  mcncto.&  nominatim  tnl.  i.eodtit  feoacuracc- 

fumfrudtum,ei  oon  fatisrecte  vfusfruftuscoo-  fuult  dicitnr,  vtomnium rcrum  vfusfruclus le- 

ftiruidicitur,  II.  quod  proponicdeamiflionc  gau  poilic.Quamuisnon  farisfalidaratiodirTc- 

piopiictacis,  noocantumobtinecin  bonis  pcr  rcnux occurrar.quximpediac,  earumquoque 

fucccflioocm  quxficis,fcdctiamiis,quxmacer  rcrumconvcncionc  vfumfruclum  coftitui  pof- 

a  defunclomaritorccraScimmcdiaccaccepic  /.  Jc.poirqjam  Scloiocroduclumcftcvtcalisvfus- 

iC.de  fteund.nuftXW  catum  hoc  obcinec  in  fuc-  fiudusdfe  &  dici  posfir :  fiquidcm  Sc  tcftatot 

cesfioneabintcftato,8ceiusparth,quamcxin-  vcltubhacl  donare.vel  herrdcm,  v.c  pccunia 

fticucioncmaterhabct  ,  proptietacem  non  a-  tanquam mutuam alteri concedccet ,  damnare 

mictic  N.aa.<.*<.IV.noQtantumin  marrc,  fed  pormtlcr:  auc  fi  oacuix  harum  convcntionum, 

etiampacre  idcmiuscflc,  docetNov  lt-t  1  &  qualiratcs  iftiusvfusftuclusrepugnarcdixeris, 

N127  c.}.  camquecommuniflimamopinionfi  idcm  conucncionibus  vmentiumobftat 8§ il 

cflepacetcx  Bvto\.deeif.its  num.7  crdectftty.  conucntiohxcivtaliquispecuniaaltertusquain 

ftrtotum.  Poifitdici  Tr  hoc  cxcmpli  tantum  dtuviuir,  fublcgcuntundemreftirucDdi  vta- 

caufapropofuiflc  ,  vcrumead  brcuitatc  coniu-  tiH.ititcdonarionisvelmutuixftimari  non  po- 

gismentionemfaccrcpotuifiet.  tcit.Sc  catamen  iurc  validaeftius  ex  caqux fi- 

Lit.    E.  ruin,  non  nifi  quaii  vfusfructus  appcllationc 

ltemvfueapione.]Noa  eamco.vt  pnoribus  ca-  poterit  vcoirc.Er  vt  maxime  fcoatus  de  vfufru- 

fibus,iramfdiatc\  fed  inccrvcnicncc  faclo  ho-  ftn  tjatumlcgjtoloquutusfucnt ,  hoccamca 

minis.  Poflit  ctiaro  rcfctri  ad  coHltnutiooi  m  adconucntioncsviucnciumpocuicpioduci.Il- 

adomtoo  factam  itatcfictionc  /.  1  S -d  V.  e.  quc-d  lud  vciquc  conftat ,  cum  omnium  bonorum  vel 

qui  vfacapircmfuapacttur,  alienarc  vidcatur.  pams  vlumfruclum  inter  viuos  conftitucrc  li- 

HondtreBo.fed fr/ioriitmtione  ]Nimtrum  fum-  ccat ,  in  eoctiamiusvtcndircbus  fungibiltbus 

moiurcfolusrei  dominusv  c  rcm  pignotida-  coi.tincti.. 

re,  vcl  vfumfrudturaconfticucicpoccit  Vcrum  THESIS  III. 

cxxquitatchociisquoqucpetmittirur.quiits  Lit.  A. 

plenisfimumrevtcndihabcntcoqucpKttor  x-  Aitfi  vfusfmclus vltima voluntate conftiru- 

qmtatiscuftos,hos,quibusabillisiusralccon-  tusfit ,  traditionc  vel  paticntia  opus  cflc.  Vbf 

fticutumeft.quatcnusdominonullumindegc-  inirio,hxcduo,iradirio  8c  patientia,  oonrccte 

Deraturprxiudicium ,  contraipfum  dominum  vt  dtuetfa  opponunrui-quiatpfa  paticntiain  re- 

luetur.pettcxcusaTi.  allcgatosi*n<7a /.it.J  t.  bus  mcorporalibus  traditionis  locoeft/.j.  infr. 

d.fignor.  Cxccium  quod  dc  v afallo  hoc  idcm  A.r.Dciac*  vidcri posfit ,  vfumfructum noopcr 

ait,idem  dubiu  capic ,  quod  iile  mcroiurcfca-  vindicacioncm ,  fcdtantura  pcr  damnacionem 

dalifubinrcudandiiushabct.inquoctiamam-  relinquipotuiflca-j  Lif.de  ufufrucl legot  U.§  1. 

plius.qtum  infimplici  vfusfruclus  conftitutio-  ftvfmfruRusfttatur  d I  j.in  frtne  h  r.fi  quidera 

accflcvidciur:  &  aliascxcod.  lutcfcudali  ya«  vfusfruftus  iq  farto  confiftit  L  vn.  infnntif. 

munnd* 
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auMod«ditsvfutfrHltut.&e.8c  quatenus  fcrvitus  Lit-   C.flc  B. 

coniidcraiur.ooD  cft,  ntfi  poftquam  pcr  fepara-  Traclatur  hie.quando  dies  vfusfru  Aus  lega- 
iionemconftuuiusclW.a^^v/W/riwS./^.c^/»-  ticcdat-  fitautlegatuspurc .  &  ccdit  ab  adita 
fltn.int  penub.C-Jevjufrutt  italoquuur,  acftta-  bcrcditatc,aut  exdic.&cedirtumdemura,»  bt 
tumatf-opertonalispiovfufiuftulcgatocom-  dies  reoit.vtita  cottaquam  aliasobtinct  rem- 
pctcrc  t.<le  quo  infta  th-7.Scd  tamcn  m  cootra-  pu$ ccsiiouik  &  ad vciuu»  dici  concurrac-  Ratia> 
liuin  f  tcir ,  quod  ei  i  am  potcftatc  iuiis fepatari,  duplcx  dan  pofle  videtur  I.  quod  vt  inalns  le- 
kconlkituipCKcUvlusfruaus.  oon  minus  ac  gatis&obligationibusdiesftaiimcedai,  ad  eu 
fcr  u  ■  tus  r  cal  i< ftrl. 1 V  i  q:«mtuimed  ftrvit*  nmit.  nocm  &  etfcdum  przcipue  inrtoduclurn  v.de- 
&  quod/  v»  tt.jr.quAndoutH.vjHfrnff.crt.  dea-  rur,  vtiusagcodiposfittraofmitti  10  hcicdcs: 
aionevfusfruiftuspioronitui,  adadionfper-  quiaccdcre  dieiignificat.  inciperc  dcberi  :  T- 
fonaicmrefctii  non  potcftfactt/.io  (^x^.dtv  fusftuclusautem  tn  hercdcm,  cuiusdi*ctfa  ra- 
fufr  ttg  Vetum  vtcunqucitaipfo  imc  vfumfiu-  tio  tt  condicio  clctranfmitti  ooapotcft.U.quu 
ctum conftitui  dicamus ,  nihilominus  tame fal-  ad  vfuinfru&um conftuucodum,  h&o  &  lega- 
fumvidciur  ,  quod  nulla  rraditinnc  oposfit,  tarn  (k  licrcdisopuscft:quodionuit.  Tr.dum 
ouiaaliaratioiuns,  aliaratio  policflionis  cft:  aitltt  Cvfumf.udiuin non  mtclligi,  oifi  fit  qui 
quomodo  etiam  domioium  propnctattsin  le-  vtiftui patiatur.  Quibgsipfis  verbis viderur  e- 
cataiiumtiaofiiedtcirui,  vt  tam€  nthilominus  vcru,quod  ait  Itr  A  paticntia  opusnooeiTe.oifi 
ipfaabheiedcfitaccipicndat  t.quodlcgatoru:  quis  hic  diftiogueodum  cxiftimet  intct pa- 
Ttproindcnooconcludat  Tr  ratio  qwodlcga-  cicntiamfaaopcrindactiooetndeclaratam, ± 
tum igootaoti  acqui tatur.Carrei um  ei  ratiooe  quodammodo iurc  prxfumpta>  Atque  hmc  cx- 
iur  svctensmultumhicintereratan  pcr  fidci-  pltcaoduseft §  x  infrint.  /.  vn  *um*d*dittvfiti- 
commiifum,  anperlegatum&hic  mrfus  qua  frucl  vbi curabadita  bereditate dicsdemu  ce- 
fotmulalegaadi  vfusfrti<f\us  eflct  rclictus: quas  dat,hanc ratioaem r eddit  ICtus.quod  taoc de- 
dirfcrentiasfuftuiitluftio.  De  eoautcm,quod  roumconftituaturvfusfructus,  vbiquisii  rrui 
hicafpereitTt.aoipfumdomioium.aatantum  poteft.quooiara,  ftdtdtumeft  noodumadit* 
acaiopctlonalisignorantilegataiioacquiratur,  herediratcoulla  paticntia.aullaqueadcofiut- 
ttactaim  infr  p.z.dt  r.i  5.  tiocflc  poteft.-quod  nonauimadverreruor.qui 

UUtdcertumeJl  JProrofirio  hacc  ,  quod  prov-  particulam,«mj«,ezilloloco  raoquam  fpuriam 
fufruclulcgato  antc  prxftitam  catitionem  oec  cieceruot.  Exijfdemquecxplicatiofumitur  $t 
pcrfonalisacquifitafit,  manifcfto  cootradicic  ttlt.  t$ufdtm  l.vn.  quodaotc  dicm  vfusfructus 
prioii,quavfusfruclusipfoiureconftitui,igno-  mhil  igitut.cuminaliiscafibusaotedierama- 
raotiquoqucadquiriaffirmatui  Etmagiscft  vt  leagatur  :  fi quidemillocafucum  noodumcef- 
illafalfafiuquiatatioprarftandaJcaurioDisnon  feritdies,  necadconatafitobligatio,  nuliirer 
impediicpotcftacliooisnatinitatem.fcdtantfi  agincccflumeft.  Hocautemcafu  poftccflurn 
per modum  «ceptioniscfticere,  vt  executio &  dic  nata  obligatione ,  ipfo  quoque  iure  natarrt 
prxftatiQipfiusvfusfruftusdirTcratur.  quoqucactioacm  eflc,  adcoqueio  iudiciu  fcd 

Lit.  B.  cumpcriculo  plus  pctitioois  dcducipoflecoa- 

Vfufiudui  vltima  voluotaterclic"to,oppooir  fcquensclt.-qucK:  rectcoorat  Gloff.  a.id.S-vb.  ic 
conftitutum  inter  vivos:  circaquemjnic  cot-  probaor  rationesadductara  Cyn  inl.vn.Cym- 

Eoraliopuscfleaitfraditioaefedinincorpora-  ftttnts  nbhartdtbm.rjrc.  Dc  qua  quarftiooe.ara 
patientiampro  ttaditiooc  eflc.  Acquin  iam  antedicm obligationi  adieclam  ipfo  iure  nata 
OUendimushacin  rc  vfusfroctus  vltima  volun-  ficaAioffjioocnimefthuius  loci)  vide  F/«ri*a». 
cateconftitutidiuerfamratioBemnoncfle.  Sed  ■  vn  (  vk.qit*ndo ditsvfufr .Batt  inl  itmfiip»  - 
tl  autagitut  defubicc1ovfusfruc1us,«Jt  illudsf-  Utnsiis  dV.O  8c  latisfime  Cro.  ind  Ivn.C  vt 

Iicr  corporalc  eft ,  aur  dc ipfo  vfufiuclu ,  &  hic  *8.*dh*rt&  frc  vbi  tamcn  malecontia  GloiT.ia 
empcreftincotporalis:  oequevero  hicreiip-  pegattvamfcntcotiamcooeludit. 
fius.fcdiuristraditioocopuscft  /.  j  h  t.  Vixe-  LfT.  F. 

nimcft,  vtTt  itaaccipipoflit,^uafiingeocre  Cumdixiflec vfumfradumcooftituiiarebus 
hocpropoocrct,&\fumfru£tum  perpaticDtiam  immobilibusAc  mobilibus,  fubiicitioallcgatis 
traasfcreadum  aliisrcbuscorporaiibus,  io  qui-  fic  fcudum cft  vfusfruilusio  fundo  conftirutus. 
hustiaditiovcraiotcrvcoit.oppoacret.  lo%uol  auliacftcouncaio.Il.fcudifubic£tuna. 

latius 
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latias  cft  quam  fuodus  lll.male  videturfeudum   igitur  cx  prxmi  flls.&ex  eo  prxfertim.qaodpr» 
^fusfrucJusdcfioiripcrcaqux^ictaluorad  th.  partediuifaconftituipoflit  vfusfrudtus.  adctuft 
ptxclttB.  difFcrctiamacxtcrisfcruitutibusiofcrtur:aia- 
Lit-   G.&H.  xiraceumctiaferuirutes reaies  In  diucrfispar- 

Eriamhcerr*.  )Dc  hoc  mh:l  apurlCor.an.cir.  tibus fuodi conftitui  poflinr.  Et  igitur  mancC 
ioc.fcd  quod  pars de dimidia,intcltigatur:vt ita  adbuc inexplicatu,  quararioae  vfusfructus d*i- 
Tr.  partemiocertam  appcllarc  vidcatur,  vbi  uiduus.  vfus& reliqox  virtures  iodiuidux  di- 
nulla  quotx  adiecra  dcfigoationc  partis  vfus-  caotur.  Duplexquxftiocflcpotcft.aofitdiui- 
fiuctuslccatuscft.  Atquiocumhicexiure  di-  duusvtconftitutus.ratiooe  frutftuarij  aovfco- 
idtaiotclligatur ,  inceitahxcparsrecre  dtci  ftwu<?ndus,  rcfpeclu  v.c  plurtum  bxredum.E 


m 


non  poccft  argum  leg  16  infin.de utepartn.pofftff.  hic  dici  pofllt.piureshxrcdesoon  in  foiidufia- 
exquacolltgiturinccrtxparcis  propric  (ic  di-  gulosobligari  fcdprcftationcparriumfuodili- 
ctx  non  rectc  vfumfru&umrelioqui.  bcrari.  Vcrum  hxc  quxftiohioc  quidemalicna 

Hondebtt  txctit  dodrantu  tfiimntio,]  Dupiex  vi  dctui  ,pnot  atitcm  huius  [oci, atgttm  Itg.  if.dt 
fcnfusclfe  potcft.quod dodraDtis  tanrum  pofllr  vfu  &h*bit**.  vbi  dicitur frui  nos pro  parte  pof- 
reitoqui  vfusfiuctns,  &  quodomoiumosnnino  fcpropartc  vti  nopoflc.Exquorcfutatarcxpli- 
bonotum,  ita  vt  pro  conditione  peifoox  cui  re-  catio  Gae  id  mltg  isdt  V.S. nttm.it- idco divisu 
lictuseft,  proprtetatisnudxxftimatio,  &  ita  cflc  vlumfructum  ,  quodpcncsalium  fru&us» 
Falcidixratioioeatur.  Illudlocum  habct  io  li-  pcocsaliu  vfuscflc  poiTit:velquiaICtusioipfo 
berisNoM-i8.c.j.hocinextrancisbxrcdibus:id-  tru&u  dividuirarera  illamcoiiocar, velquiacx 
queeftquod  Bitto\notatinl.i$fi%fusfruelm,n.  verbo.vfusrrucrus.ratiooemdccideodilumcrc 
4..j4!.FaIc>J  li  proptereavaieatquarram,quod  fnuolucft.&altaseodemmodoaclusdiutduu» 
nihil  ex  vfufrucru  detrahatur.  diccretur.quia  iicet  contiocat  jus  euodi  fepara- 

Antenetur»dfohtendumttaUenum.]Rt%cxyt-  tum.hoc  umcn  ab  co  feiuogi  uorcfh  Donttl.io.  »  ' 
dita eft,quod  in  eficclu  vfufiuctui  dccedit :  cx-  tomment  z4.vfus,inquit,io  nudofa&o conflftie 
rcrumcum  vfufructuarius  non  flt  hxrcs,n6  po-  &  oullos relioqmr  fruclus  qui  diuidarur,  at  bc- 
cerit  acreditoribustonocoiri ,  in  coquc  errare  nc  v  fusfrufftus  qui  dicitur  diutduuspropter  vtt- 
vidctui  Eart.  inlfin  dt  vfufruci.ltg.  exifttmaus  litatem diuiduam,  ^o  qua  vctfatur.  Quoperti-  ' 
caodcmeflerationem.  fiuequota  hxrcditatis  net  quod  att  Conmn  +.comment.  nu.  n.  quodvfua 
ptoprictatic  an  vfufrucluaric  legctur.  ad  victum  ciuscui  darurconfrreodus  fit.qui  di- 

Lit.    K-  uidi  nequeat,  cumncmoproparte  viuere  pof- 

Aitvfumfru&umcooftitui  pofle  cttam  pro  fit, Hottoman  illttdautft.  ao.ait  vfumfruclu  fub- 
parte divifa.& ratiooem fubiicit to allcgatts.cp  tilitatc indiuiduum.vtiktare diuiduum cfl*e,& 
fructusfit  inftucndo  vc!  pcrcipiendo,  id  cum  propterfacticmfrucrcrumdivifioncm.  Jllaper-  / 
infactoconfiftatrecipcrcdtvifioncm :  &  indc  fpjcucineptaeftfcntcntia,  quampropooit£y-t 
porro  concludit  vfumfructum dtuiduum.cxtc -  c lam a  3  -mt m  hr .1  o.idco  vfumrruclum  dtuiduum ' 
rasferuitutesindiuiduas efle-In  quibusnon  fc-  dici ,  quod iusftuendi  etia  extraoco  vcndi  pof- 
melpeccarevidctur.  I.quiacur vfusfrucluspro  fic  Putarim  dicictiam  poflcvfumfrudtum dici 
partcdiuif3ccoftituipofltt,veraratiocft,quod  dividuum,  quodcxtens  fcrvitutibus  intcgns  «• 
ipfe  v.c  fundus  rccipit  diuifioncm  ,  quolcnfu  fcmpervritur.fcdvfufrucluetiaproparte  ,  imo 
iicitutinl.i.i  auibiis  medisvfuifrult.amttt.cct-  ouaquamfimul  vtiturtoto.  Et  hxcfortafliscft 
txpattis  vidclicct  ptodiuifa  vfumfructum  cflc  fententtaDd  his  vcrbispropoflta  a  Barrol.i»/. 
poflc.ipfc autc  vfusfructustnpattcsaclu dtucr-  \.$.fivftt!fruHus,adltf_,h'.i.'c  quod  vfusfrudusti- 
lasdiftinguinon  potcft.-nuliaadcocft  ratioTr.  tam  arfcrat  vtiiitatem  in  paite  rcfpcctu  partis 
quodfrucrtufitin  percipicndo  EtctgoII.  di-  quaota in  toto refpcctu  totius.quod  latiusex- 
vcrlx  quxftiones  commilccntur.  an  conttttui  ponitCaftrcuf.t^.&  iofpccic  quodiodiuifibt- 
poflitpropartcdioifa,  an fitdiuiduus.  III.  nec  lia  habcautur.quxadncccflitatemperrioeanr» 
conciudcrc  vidcrurratiopro  diuiduitatc  vfus-  quacutefpiciat  vfus.ncqucpropartenosfuftc- 
ftuctus,quodcoofiftat  io  faclo  quia  fiuc  fingu-  tarc  ant  viucre  po^fltr.us,  eacaufa  vfumindiui- 
iafactacoafidcremus.eapotiusindiuiduafuot,  duumappel!au:cii  o:xfcrtimctiamiftafcruiru- 
flucplura&  diui-rfa.no  miousira  vfus,tmocx-  te  refpcctu  ciufdcmobiccti  frucluu  fimul  tota 
terxquoqucfctuitutcsfuciiot  diuidux.  Malc  v t :  v i d c - ra u . .  v fafi uftuar < us autcm quoad fru- 
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DISPU  T 


icus  domini  inftar  eft,  iifquc  nou  rantum  ad  dc- 
ceflitate,  fcd etia volupratcm  vtcndiius  habet; 
quamuistcnMripoflit,  vfum  collatucu  vfufru- 
ctu  indtuiduum ,  fcd  cum  cxtctis  feruitutibus 
icalibusquodammodo  diuiduum  ccfcri  pofle. 
TH6SIS  IV. 
Hxcthcfisfcrcfugitiuaeft,  tractansdc  iure 
acctcfcendi,  dcquopJutibusagituriw/r/iAr/.  t. 
dtfp .%.}  .tbtf  j.  quoiftam  matertamremittimus; 
quoniam  eiufmodicft.  vtptxftccdccataccic 
quampaucadiccre. 

THESIS  V. 
Lit.  A. 

*.c&e  hie  fidciuflores requitit ,  quia hxc  cft 
natutafatisdarionis,  ptxfetcim  ptxtotix.  ptr 
ttxt  0lkg.wna*lndpra.fa.maa.l.9.%4*i**f*- 
tif  ttg.de  quo  aftil  fupi. difput.s.th. \.  Sed  illata- 
tioquahic  vtitur ,  quod in  iudicijscaucndu  (it 
pcthdciufloics,  non  vidctutbona.tuauiahxc 
iatisdatio  ctia  cxtra  ius  vcl  mdiciu  prxftari  po  - 
ccft.rum  quia  noiudicialis,  fed  prxtotiacautio 
cft.quxduxfpccicsintctfcopponuntur  /  ddi- 
viffiip  Li.iV.O  iL  logediuetfofcofucautioncs 
%  iudiciaJcs,pixioriatufpeciesconftituuntui.£a. 
inpr.  d.pr*t.fi'tp.  Plane  cx  accidenti  hxc  cautio 
iudicialiscfle  potent :  fi  petente  actore  vfum- 
t  ucl u m ,  ic  cautione  non  prxftitacxcipiacur. 
Lit-  D. 

Nihil moror ,  qux hic de iuraroriacautione 
&  fequcltrationc,vel  sumacettaa  dominopio- 
ptietatisprxftaoda  proponuntur.  Planequod 
inieiocceflariahxccautioicfcrtut  L%.$  ffi 
i  "*ti /  .<?j.difficilius  porcrit  omitti:attamen  arbi- 
trioiudiciscommittendum  erir ,  quomodoifta 
tesexpedtatui.  Poftciiustcmediumpoilit  cfle 
cum  iaiuria frucluauj ,  ob iacerrum  frucluum 
ptoucntum  Faciliusin  vfufructu  admitrcmui 
iuratoriam  cautiooem ,  fi  intei viuos cooftitu- 
tusfit,  quodhicptoptietario  imputari  poflit: 
Nullaplaoc  Uiccaptioproprietatijcrit.quiabu- 
centc  fructuario,fjtisdationcm  pctere ,  aut alia 
reraed  apotciic  implorare 
Lit.  E. 

Aic  hicquod  cautioomninofit  dc  fubftaotia 
quafi  vfusfructus.  Hoc  quidcm  iraproprie  dicl  u 
accipiendum  cft.quodcautio  ad  fubftantiam  Sc 
conftitutiooem  vlusfructusoon  concurrat .  fcd 
niagisfit  locoproprictam  .qux  vfwfruclui  op- 
ponitur.  Idcoqucco  modo ,  icd  tmptoprie'  de 
fubftatiadicctur, quatcnuscirca  praprietatem 
nullus  vlusfroctusftarui  poteft.  Plcnius  tamen 
itadiftingucndurn.,  vtitadcfublUotia  cflc  vi- 


ATIO  XV/. 

deatur.quatcnusconfidcraturhic  vfusfruclm, 
vt  initioSCtoadmiflam.perquodalirerinrio- 
duci  non  potuir.quam  vt  iimul  proptietarioca- 
ucndumcfleintioducetetut:quiaproprietas  in 
fru&uittumtizafittLy.dtvfufr  t*r  rfr.idquccft 
quod  dicitui  mlx.d vfiifr.tmr. rtr.  frc. remedio 
cautionisinttoduclocccpifle  quaii  vfumfrudu 
habcti  &  in  $.2.inf.Dd.vfufr.  quod  fcoatusillum 
quaii  vfumfruiftum  per  cautionem  conftitueiic. 
Cxterum  poftquam  vfusfructus  hic  ita  ioefle 
dcdu&um  eft ,  nihilimpedit ,  quoniam  cautio- 
neomtfla  vfusfrudus  dici  illc  &  cflcpoflic.  *rg% 
l.s.f.i.dt  vMr  tar.rtr  <$>c.  qttoniam  poteftate 
SC ti  Sc  omiila  &  fioito  vfuftutf  u  ipfa  quancica» 
condici  potcft  d Lf  §  t.  itif  Qu*  fentcntia  &  a 
Tt.&  Pinelliopinione/a/.j.^rM  C.dtbon  m*. 
ttrn.t1.7i  aliquantum abire vidctur. 

THESIS-  VI. 
L 1  t.  A. 

Ncgat  obftare.quod  donaror)ira  enim  lege- 
dum.non  dooatatiusjomnium  bonorum,  rcicr- 
uato  vfufructu  caut  oncm  prxftare  teneatur. 
Hocquidcm  pcr  modum  cxceptionis,  neque 
taotum  donatorcomniumbonoium,fcd  cttam 
partis ,  imo  etiamrei  Gngularisproponendum 
erat:maxime,fiiatioTreut.concludit,quodhi 
omnes  cx  Iibcralitarc  fua  cooucniuntur. 
Lit.  B. 

Qui*di*tt.]  Sihxcbona  ratio , ncc prtvatos 
fructuariuslocuplcscauere  dcbcbtt :  niii  force 
hxc  diuerfitas ,  quod  priuatus facile  labi  potcft 
facultatibus  Eccamenforrasiishocprivilegiura 
fifcicft.vtoncrcfatisdandigtauetut. 
Lit.  D. 

Rationis  cflc  ait ,  vt  cautio  fru  dl  uai  io  ab  h  x- 
rede  remirri  pos(ir,fcd  06  poflit  a  teftatoic--quc; 
etiamfenrentia  eftAccurU»» l.\.h  t  rjfint.i.C.e. 
frCyn.ibtd.  Atqaia  couna  quod  hxredi perm if- 
fum  eftcirca  bona  defunctt ,  idem  &  roagistc- 
ftatoricitcabonapiopria  fueritpcrmittcdum» 
poftquameialegeinfuturum  dcbonisfuis  dif- 
poncrc  conccflumeft.Etdiverfaratioeft  Falct- 
dix.quam  olim  piohibetc  000  pot  rat teftator, 

Juiacxlegcomninoquadransbqtcdirclinquc- 
userat  .cxtctoquin  ctiamcaut  o  lcgatoruma 
tcftatoietemittinonpolTet,  contta/  j.C  vt  in 
poftffiontmleg.tt  Et  ratio  qux  a  Cyn.arTertur ,  oc 
dctor  can fa  dclinqucndi .  cad.  miiitat  in  hxrc- 
dc  Er  igitur  dixcrimpofle  tcmittcrc  hxrcde.ita 
tamcn  vt  tcmisiio  ilJa  in  fc  habeat  tacicam  co- 
ditioncm ,  fi  vidclicet  rcctc  vrarur  frucluarius, 
adcoqucuoo  prxmdicarc  fibi  illa  lemisfiooe, 

quo 
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qaomiousadeamhabeattegreiTuncquirvide-  tutus,cutraditiocenfericui:&;  G  vialegacaipCb 
cureflc  fcnccncia  DontU-  iQ-ctm  i+,  &  liccc  aliae  iurc  acquiritur/-!  j  J  i .quemndm.fer nmtt.cx.itm 
forcc  actiones  vc.Iegis Aquihx.hartcdi  compe-  potcru  vfusfrucrus.oequc  hic  a  rcgula.quar  prcr 
cerepoflinr,  rtiliuscamcn  cftcx  fttpulatione  Sc  omnibusIcgatisriodicatiodarur&i.C.rom  d.ltg. 
fatisdacione  agere  cu  prarfcrcim  illa  vcrba  vfuru  cxcipipotericctia  fupra  oltcndimuj.falsucfle, 
fcbooiviri  arbittacu.  mulra  comprchcndant.  quod  rfusfructustaucuperdamoatiooc"  potuc- 
Illapaisdereftirucodoforcasfis&ateftaroicic  rit  tcgari.Hiscofequensift.paru  cautumfuifle 
abharrcdcrcmirti  posfic .  quod  hicceflcntfu-  Tnbonianum.quti». '/<■». C  h  t,  (quadccrptns 
pcrioresracioDes:eamque fenccnciam poft alios  fuic Tr.Jita loquitur.ac  fi  pto  v  iijft  lcgato  aftio 
propoait  Lyclam-j  mtmbr  z$.  tantum pcifoaaliscorapcrcter ,  &  olimetiati- 

L  i  t-  F.  cumcompccicricauc pottus  illc  incutia  quada 

Aic  quodfruituaiiusdelinqitcosincautionc,    actione-  perfonalScum  confcflbriac6fudit:vcL 
nonprocinusamiccaciusfuum.  Hoc  5c  ipfc  pto-   eoargumento,quoddubitacio,<///r».  dearnic- 
bo.Urdillud  imptobo.quod  circaallegaca.mala   Ccndaaccione  pernoovfum,  cancum  illicafui, 
fequutuscft  fidcm  VVcfcmb  mfamtit.  ff  qnib.    quo  vfufructu  conftitutoaclioni  cofcfloriarlo- 
tn*d.vftafr.amitt  nqn  ta  quod  autorescicaci  pro    cusefl,conueait,nondum  autcm  acquiflcus,  Sc 
diflcnt.de  vafallo  &  emphrteuca  agunt.quiaab    qui  tanrum  actione  pcrfouali ,  vt  conftituatur, 
hisadfru&uatium  hac in  tc  boua  vidcrur  illa-    pcti  poccft,  per  no  vfum  ncquit  amitri:&  coftt- 
tto ,  quam  potius  quia apud  Bald.quidcm  nihtl   tuto  ia  v futru£tu  de  actionc  perfonali  amitten- 
taleeft,  laf  auccmiuxca  vulgatamdiftinctio-    dafruftraquarrirur:(cui  tamen  rationi  conarur 
nrmrW«//W/itf  g.fediuxtaFlorcnrinarai»/  <.$.    rcfpondcrc-G/.>0f<»  C  // 1  de quov.ibid.CaJlr  rjy 
ftfnndum  n.foi.  iw4rr.communcmquidcmopi-    Cyn  jScd  &  quoddecxclufiooc  actionispci  15- 
nioncmillam  fatctur,quod  iurefuo  cadancfcd   gi  ccmporis  prarfciiptioocm  cradicur ,  actionu 
ipfe opinioncmcoiurariam  Imolx-  ita  probar,    rcaliumcftproprium.  Ecreueraabfurdumeft, 
rrcamficut  Evangclium  vctam  cflc  dicac  ,hac    quodctia  $alic.movrtr»///f»«/f  vtactiopcr- 
prxcipuc ratiooc, quod pccna caducitatis cxtra    fonalis r.c  ex ftipulatu,dcccm aur viginti annis 
cafusalcge  cxprcllosnon  inducacur.&  lUid.ra-    toilatur :  adeoq;  vrmaximeio  cafu  vfusfiucrut 
cioncm diflcrcntiz  rcddic incr r  vafallum &  co-    vltima  voluntate conftituti ,  hoc  defendi  pof- 
lonum,  qui  oudum&  perfooaJe  &  tantum  ccm-    flt.quia  cumbic  ipfo  lureacquiratur,  ead.rario 
poraleiushabet.  Limitario  aurem ,  quam  ex    actioniscx  tcftamento&confcflbriasefle  vide- 
VVclcmb.  ptoponitTr.  iocafugravioiisdetc-    tur.-atramcn vixvlloprxtextucocafuquovfus- 
riotationis,abeod,laf.*»</$  n  infn  fcorcntue    fiucluscx  conuentionc  debctur,  defendi  po- 
commum  Dd.  quz  caducitatispocnam  admit-    tcft:quoniam  lnc  aotctraditioncm  oullus  vfus- 
tit.applicatur.Scd  nimirumeod  rcdir  vuaquc    fructus,&  nullaconfcfloriaactio  cft.flc  hincfar 
harcpropeficio.Vructuariosamittit  ius  fuum  ii    ctum,  rt  ioterprecesprifci  incam  variasdifcef- 
grauior  ficdcccnoatiOj  nouamttticius  fuum,    fcrtot opmioncs,  vtvidcteeftcx  Ud.  &  przci- 
oifigrauior  (itdctcrioratio.  pueCyn  i»</ UtrrnptieuemCh  t. 

THESIS  VII.  Sedqtiidnnquimorgm.]  Ait eumqoimoran 

Lit.    A.  facic  intradendo  vfumfructum,  ex  eotempore 

Proponicin  th.  tancum  actionem  perfooalc  t  uclusprarftare,  idque  noo  tantumproccdcre 
exftipulaturcl  ex  teftamcnto.  Jnquofibi  con-  in  vfufructu  pcrftipulationem  ,  fcd  etiam  rlti- 
ttadicit  th.i.lit.  A.  rbitraditioneopus  «.llcnc-    ma  voluntateconftituro  Qtiar  prxpoftcralocu- 

Sauitincafu  vfusfiudutvltimavolunrate  coo-  ciocft.  fiquidcra  facilius  in  acrione  ex  tefta- 
ituti  Etfancficantuactiooipetfooalihocca-  mcntofiucrusveniuncquamexftipulatn,  imo 
folocum  facit.errare  vidcrur:quiaimoactiooi  rcgularecftvtinillaquarcarcnusbonar  (idci  a- 
coofcflorizioremftatimlocus  cflie  vtdctur,(«x  crtonibuscomparatur/.t4.</.'i//j»r.  poft  moram 
Uf.vn  $.4.9«»»  ditsv/ttfr  ecd  vbi  abadicahsrrc-  rrucrus 8c  vfurar prarftcnrur,  hac autem demum 
ditaredicicurcopcccce  acrio dcrfufiuctu.quo-  frucluspoft  lic.cmcootcftacam/.ts.&  7  ./  vfur. 
modo  noappellacuractiopcrfonalis.  Facicquo  F.aautcmregulaquo  mious  huc  reterri  poflic,' 
vfusfruclusiurelegaciacquifirusdicitut  l.iy  *'t  illudfacicquod  r-c  m  promiiTione  vfusfruclus, 
vfufr.tegat.&c  lcgatns  viodicari  pofle/ 10  eod.tit*  non  cotpusaliquod,  fcdmagis  ipfi  fruclus  re- 
f>/»/-a« .$.vh.h.t.  Vfusftaclusiarc Icgati cofti-   nirc  ridcntBi ,  qui  adco  noo  acecflorij ,  \cd 
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piiocipAlisKabeatrationc.facit/.fia/ir*.  j7  h.t.    opj  ido  ^  l: s m  in  fubciliamihi  crte  videnrur  Ni 
Lit.    C.  i.rugcnsi!la  verborumabufio  ,&divcrfaru  re- 

C*r />r* inetrpomlsbus.  ] Ratiohuiusrci*  expli-  rumconfufio  ICtisincogoita  &pcr  fc  abfurda 
catiusiraproponcda  videtur:quodtiiafuot:  de  clt:cumnemoitaloquatur,vtfub  vindicatione 
qutbuscticarcslitigarifolct,  doniinium,  pof-  fcrnitutum,  &  niuito  minus  (ub  nuntiationc 
icsfio&  lurafcruitutum.  Ex  hispofteciotaduo  nouiopcris,  vindicacionem  vfusfmclusintclli- 
cxcrcendoacluspoflcflbrisquofdam,  de  facto  ganquin  ipfc Iulian.w/.t+.^now.  oper nunt  &i- 
in  re aliqua mihi aflcrcrc poflum.dominium  de  icrrc nuntiationcm noui  opcris  a  vindicatiooe 
fadtooonpoflum  :  quoniam  hocin  mcro  lure  fcruitutum  ,  &  in l.vn.f.^..in fin.dtremiff. (alias 
cofiftic,&  vt  maximcquisfedomioumaflcrat,  inepcaefletdiftincTioinrcrdominum  &  alium 
nihilpoflidcntiprxiudicat,  &  nihilagit,  nifi  vicinum)  a  vindicatione  vfinfiuclusfcparat  &: 
conftituto  iudicio  cxpcriatur.  ldcoquc  nulla  fccernic .2.  perabfurdum cftcxiftimarc,  quod 
etiamaclioproditaeft.quaaliumdominumcf-  Vjpia.  &  alijciusxui  ICtidc  luliani  fententia 
fenegem:fcdprodtrafuncrcmcdia»quibusiic-    minusrcdeiudicium  facere  potucrinr.quanos 

J;emaliurae(Fc;poiTcfforcm,idcft,raihifoIipof-  hodie,  quibusnon  nifi  rudera,  &qua(i  rabul* 
cflionemaiTeramjquodfitintcrdiclo  vtiporti-  exnaufiagiorclictafunr.-  rufiquis  illosinfignit 
detisiccmqucqutbus  Jij  feruitutemin  mcdto  aut  focordixauccalumnixrcos  agerc  velit,  #. 
dcberincgcm.ideitprxdiumliberumcflcne-    fententia illalulianiminimcin  principia  iuris 

Suefolumiuscovteudihabcrc  aflcram,  quod  impiugir.quia  illcnoncoccsfic  vindicationcm 
cperactioncm  negatotiam.  Ex  quibus  appa-  fcruitutum.taquamvfufruclni.vtmaJehocac- 
tcr,quod  Treut.non  recte  a qualitate  rerum,an  ccpit  Vult.fcd  tanquam  fundo  dcbitoru.in  quo 
li nt  corporales  vcl  incorporalcs.hanc  diffcrca-  omne  ius frucluarius habet:(icut  cicditori pig- 
tiamdcfumac  noratitio  vindicatiofcruitutum  dacur/.9  d.nou. 

Vtilis ftrstitutHmvindie*tio.]  Quxricur  an  fru-  op  nsint. non  quatcnus  pignori  fcd qna  ipfi  fundo 
ftuariovindicacio  fcruicucu  fundo  dcbitarum  debcntur,  propter iusquod in  cocrcdicori  eft. 
compecat.Quainre  pugnarcsfunttextusi»/  1«  conftitutum  Quodincxrremo  huiusth.appia- 
j.+Ujrtmifffn.&inl.i.in princ.f? t,$.$  t.fivfwfr.  git  Tr.  dc.  vfufrudru  vxoris  in  dotalirio  conltt- 
fett/.quos  Accurf&  Dd.pct  diitin&ioncactio-  tuto,  &  tucorcconftiruendo,  ranquamhiaca- 
aisditcctx  &  vtilis ,  icemq;  priacipahtcr  &  pcr  licniflimum infupci  habcmus. 
confcqucntiam  conceflx  vindicationts,  conci-  TH5SIS  VIII» 

iiacenitunrur.  Verum  diflenfio  hxc  apcrtior  Lit.B 
«ft,  qaamvtdiflimulariposfit,  &fcquorfea-      Agiturhicdeconciliarionetextuom,in  quar- 
icnt'i2VnCuiiuij.\.obftru*t.i6 .  Hottom  x.nmicnb.    ftionc}.  anfruclusposfircflcfine  vfu.-  vbircfcrr 
rf^Mi/u.IulianocumcxterisICcisnonconuc-    &  fequitur  vulc,  quodtextusqui  fundum  finc 
niffc,&  in  hacquxftiooe,  &  in illa.  an  fruftua-   vfu:e(Te  a  fri rm 2 n r ,de  eo  vfo accipiendi  finr.qai 
cio  ius  fit  nuntiandi  nouum  opus,arg.d.l  i.f  4  d.    ftucr  ui  opponitur ,  nen  qui  fub  illo  concinctur. 
remijfion.inntlnlt.i.vltim.d.novioptr.  nuntint.  Arquinhxcpccitioquxdampriocipiieit.fcdil- 
Cxrerum  Tr  fequitur Vult.quieandem quidf,   ludfenrircviderur.quod  vfusconfiderarusqaa 
cjuaDd-  vtuntur.diftinctioncm.fcdplcnius  &    fcrvitusafiocrufcparacus  fit,  czccroquin  iub 
canquamnouumfuura.inuencumproponic.in    illocoucincacur  :  qux eciam fcntencia cft Cu- 
nancfcntcncu  vtdicat.lulianumooexilcimafle   \xc..\i*bferv.\o,t$>  Ant.Tnbr  1  conteilsir  20  snfin, 
qaafi  rcda  fructuarius  vindicatc  posfic  fcrui-   Vcru  icalCti  io  verbis  quodammodolufilTcnc. 
tuces,  fedquodcoipfodu  vfumfruclu  vindicar,    Scdobftat,  quod  /  :*..J.i  dcvfu.  frhttb.  dicitur 
fimulfervicurcsrcalcs  vindtcare.&novum opus    legaco fruclu ,  fruftra & inotiliter  adimi ,vfum. 
jBUntiareinteIligatur:&quod  aliascumfcruitus    Simplicicerdicendum  vidctur  fiuclum  narura 
Icruicucis  efle  non  posfic.  fcncentia  luliani  in  fuaomnemcontinerevrilitarem.fedexaccidc- 
principia  iurisimpiogere :  &  Itcet  Vipia.in/.i  fi   tifieripofle.vt  aliquando  fcparatiofiat ,  vbi  ni- 
'vfnfr.ptt  f^in/.i.rf.^wy^.vnacumaliiseamfen-    mirum  ceftarorexprefle  vnifiuclum,alceri  vsfi 
cenciam  Iuliaao  impurare  vidcatur.illos  tamcn    asllgnauit,  116  quod  hic  fructusriusnon  vtatur, 
ICtosJulianimcnccmnontins  fuifle  aflequu-   quiaipfu  frui  vticft,  fcdnadicitur  ratiooccb- 
tos.  Vcrum  hxc&aiiaqux  ti.iduorura  Vult-s.    iccti  ,  &  quod  fiuctuanushsccafu  non  habeac 
4*fc*(t  1  i  miaituc  pukhra,  vt  Ta.  arbitratur.fcd   plcoisfimum  vfum,  icu ; i .  j  taotu  dcccdat,quan- 


-Djgjtized  by  Google 


*     -  DB    VJVFRVCTV.  }0f 

trnn « ratione  iuns  vfuario  debetur.  Et ita  ex-  natx*qualitatis ratio fuadet.Sed illud elegan- 

BSayidccur</./..4  §  i  dvf&h*h<.y<  lCtu,  t.s,* hu.clococonucn.cnt.s  fquoniam  hu.u, 

plicadavicccur  »• »       '^.        feddum  quooueccncnsftucluum  6/.  C  meminitTr./- 

ibiBonjsrammatice  '^"Wstofcm,  led  dum  JJJ^J^^      ldem  obljncat  la  frucll. 

,i«>a«mfineTfoc^  bujciaihbus,videliccr  annuispenfionibus.it. 

rcgularcm vfusfruaus "fp«««'«  amcn  1C  vt  ante  terminura,quo folunoffcii debet, mot- 
pararione «prefla teftator.s *«*fig*£    uo f  uflaario ,  oilil omnioo  ex  ii, ad  eiushc- 

^M-^i^f^^fiV^u^  rcdespcrtineat.Ponc.teftatotemliterasceTua- 

^^H^^m^J^t.Q^  lcsvf/frucluaricaliqui.itaTtindequamdiuvi- 

fr***^1*™^^^^^  Ti>annuosreditusp?rcipiat.IegalTePoncipsu 

fcil  l««»fi5*P"fc*"^  lcgatarium.pecuniam  cuiusipf,  qoa"  vfu.f.  rc- 

T  a,confta ?  «fiSifi  SXS  ..Lsfuit.pfopcnfion.busannuis  etocalfc.  PP; 

planeconftat,eti%mnaircriYi  oecooiueerocui  omnium  bonoium  vfusf.  vcl 

JrTeftu  tamen  fc  re«P ^C "^"fpcVirt quo c  1  cx  Sbife.ro  vcl «  iurc  debetur  ante  di*  quo 
plufquamvfu,ariu,habct,vfumtcpcrir..quoc  ^  (oluHQtat  f  dcccsfiflc.  H.s  omnibu» 

tiam  difput.fcq.th  4-  * •» •  ..  cafibusquxrituran  penfioncsintcgrasfibipro- 

^«»W»/i^^.3Excoq^  prictari2s>,antantumpioraratemporisvcndi- 

adftuauariumomncshuauspc^  Leposfit  Errocroin.curo,  hxcqu*ftiodc  fa- 

adiusvenadi  P«umreac,qu.a  vcna  .o^  aoincid.lTct ,  virumeruditisfimum  &  ICtum 

au  no  efUa, M  ^^J^f^ilSlt  politisfimum  ,  quod hac in  re alia  naruralium. 

aliudeftvenat.oncminfiuauclle»  ^d»"  p  adTiliBmfiABWBtttio fit.hocfcremodo 

auariumvcnar  ipf^gj^jJSj  &hisfundamentisconfirmalTe.Frdtlu,  quicx 

■omnib«Ubetaftnau*auMfont,^  terranafcunrur,ficutannatimproueniunt.  * 
cuntur .  *  iurc fol., totius anni curriculum ad  maturitatem fui  rc- 

mi„ovclbonxfide.PoflclW  c,uirunt:fruau,,  inquit  Varronon agerfcd an- 

querepcrdom.no  abonx  fade.  P°»cUor«  cu*  2Ujproduciritafinculi  nonnififemelin  anno, 
Sa.fubrcftitutionefruauum  Poi      &  d,ucr?orcmPorc,oecd,u.(T&  pct 

ti^^^.f^\^}^;^^  parrcsanni,fcdf.nguhfcmelinfolidumafru- 

ncbitur.Porcftet.ad.c,*^  Lariopercipi  poflunr;  cuiu,  manus  fi  cffugc- 
iusycnandiftuftuar.ombui.  vcra «II  ga .mus  t  rffunjjmancnt>&a  ,,ritotiusdoroioum 
«umhocfacere.oflW  ipLbentcr agnofcant.  Ugealiaratio.cft 

novcnaturosa dom.no nofllrp^  pccunic..rciPcriVfterilis  &  inea^6ft.tut.  ,fuS- 

LHcr*m*mf*rtmt*. )  Nj^QSSSta  fruaus qu.  quidcm non  cx  corporc  rci ,  (cd  Per 

rnalcaffirmat,quodlucrafotru.a.nrer^  vfum& ncgotiationemprouen.redebet.vcluc 

fintrefcrendarrcpugnatcn^^^  yCaiUi6.hvfur.l:uIv.S.  Exnonroto  ver- 
ta,ab.i,quxex eettaoafcnn tn renteannonafcuntur,fed imocumLunx vici- 

&thefauro,qo.max,meforroruscftcertom  bu     rjbus& Calendas  eacrecurtere,fo]cnt:cS 

,cad  fruauanum  000 *%„%^\lrt  &  *LoWlounonnuqufilegaro%&Hcbrx,s 

^SSEt^S^  folem  c  cft .  in  hcbdomadas  L^MjP 

E   urarnfruauumfapiunt.velotififingo-  pacifc.  Quapropter  fin.to  vfofruau  fat.s  cft 

S?»»  vbcrta, magna fuerit ,  quod  forrem &  fummaro  f^^JStZ^ 

tamen  nonnifi  imprbptie  intct  fortuita  rcfcrrt  propr,etar,um  rcdirc ,  vt  vfurx  eefix  rjanMM- 

"f  r   v  mediuiduaproratatemponsadhxrcdcmfru- 

p  LlT  D  cTuariipcrtineant.quoniam  vtdiaumhxc  n6 

Truaus roatuti  fed  tlt  adhuc  pcndentc,  finito  per  annos,  fe d feroeftna.  fcd  roenfcs ,  imo dic, 

Yfufruauptoprictariumfequuntur.  Equidem  atquc.adeo  momcDracomPu"0^rfi-fr;X^ 

Cu  ac  &al.orumopinio,  qSiivelproraraanni  teroporcprxftuxcaution.sadd.c^fin.t.vfi»- 

fruausdiuidendos.velfalterairopenfarocuJtu-  fruftu,.Eademqueorooinocond«t,onecftoro. 

rxprxftaadumexiftiroant.xqu.tatcmvidetur  ac8enan  Pe.lao..m  "S^JjS; 

<Wrc  fcdiurcdcft.ru.tur.Eificutlcgato.vfu-  rcveannot.cx xd,bus,fund,,.cenf,bus &  qu,- 

f?uau!marorifruaus.reroporeroort,steftato-  bufvi,  bonis:qoxvta  tcmpotc  cooft.toivfu,- 

ns,fuauarii  funr,ira  vt  finito  vfufruao  fruau,  ftuau,  ^«^^^Sff^i 

xoatur.pcadcnttifiotpioptictaiii.ptopoxuo.  k.M£  tnomcnn»  fin.ri  vfus&ttau,  iat<™*'' 
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duntut.adeoqimortuo  fru&uarioantc  cxitum  dcotes  domino  tribuir  •  qux  liaet  nimitdomi- 

anaiiatct ciushcrcdem ,licet  nondumeiJttx  oofaucrc  vidcarur.rationcrameuiuiis,  quoi 

prorata  tcmpons  diuiduntur.  Ptobaotai  haec  f.udus  pcodcntcspats  fundi  fuot.  &  exemplo 

xlegcgcnctali  jx.S  hirtdui.d  vfufru  Ugnt.l.o.  frucluafij,quo  mortuopendcatcs  fruftus  pro- 

.t.\).loc»til.i6  bjt.hj  li».  $  vlt.dtjitful  ftru.  pnetatij  fuot.iuuatur.  Attamco  diftiodio  illal 

quibuslocisprxcipuc  dc  pcnfione  tci  locatx  tcrapou  fumpta  alioquoque  loco  in  iurc  feud» 

traclatur .vfutxautcm quafi  merccs font pto  v-  propoiitut . Porto quc, pccdtxe  de diffetcntijs iu- 

fupccuoixi&cumhtc  initioaooi  dicm  ccduc  tis& Saxou.citca  bancicma  Ti.proponuotur, 

dicacfaf  iwW./.itf  eammcaflbusfcqucotib.^ma-  oihil  moramur.  Vidc  prxter  allcgatos  Daaicl. 

gismagisquc  adoletccte ,  &  pro  rata  tcmpotis  Moller.e^ tUconfiti  \ z.  Auguft./,  j.  Zobcl.  p.  |. 

iusvfufructuarioquxfitum  ,  hoc  in  bcicdctn  difftr.zy. 
uanfmiUum,  &  itaaddiuifionem  vcaicadum  THbSIS  X. 

cllc  coufequitur  .non  (ecusac niattimoaio fo-  Lit.    A.8c  B. 

lutointcrmaritumciufuchxicdes&  vxoicpio      AicTr.quodfruftuariusius  fibi  carafticutura 

rara  tcmporis  quomatnmooiumdurauit,  diui-  in  alium  tiaasfetti  pofsit.Quod  ambigue  dictu. 

fio  faciendaeft/  7  t.Paft n.ty'fi-  nonfelumfd ma-  nili  fanc  iccipiaturjfilfum  erit  Etcoim  litotum 

trtm.l.i.iftd&neuiJftmiC.d.rttvxcr.*:!.  facit,  omnmoiusrransfertur: vix cuitabimus  ,  quia 

quod  cum  expecuuiavarieimpcufiogulisrno-  nouushic  vfufructuauuscum  pixiudicio  pio- 

mcnttsvtcndoluctumqu;sfaccicpofsit.&qui-  prictanj  coullituatur  :  &  priocipiura  petit Pi • 

buspccuniaelocataclt.cad  contiocntci  vti,  ex  ncllus.omncquidcm  iustranfirc ,  vt  tamcaoi- 

caquclucfumfaceteintclligantur.ipfcftuctua-  hilominus  cxpctfoaa  transferf tts  dc  vfufrudu 

liuspercosquodammoJo  vti,  &fruttuspcrci  finicndo,&c  ftatuaturquod cum  iotclligetenc 

peievidctunvtadcohorumlicetrcipfanondu  Dd.iura  qux dc  vfufiuausin  alium  ttaofiatio- 

Sc  adtoium  metito  pto  tata  tcmpotis  latio  fit  ocloquuuttu  ,  dc  nuda  commoditatc  vtcndi 

Jaabenda.VidcptohacfcntcntiaHottom  i/#w^.  fruendi  intctprctati  fuot :  incolatius,  quamo- 

18  §.4.Cattialuf.d  ftnfontaf  z4.  Ioha.de  Cajlillos  poitcbat,ptogrcfsi,quod,vt  icfcrunturi  Piacl- 

trati.dt  vfufruS.c  r8  OVi/ 1  objtru»t.\Q  num  jin  \o  allj  vcodcntcm  vfumfruttum  lusfaum  arr.it- 

fin  Molin.adctnfuttudtnts  Partjitnf §  .1  Gltjfi-mt.  tcre,ali)  bcnigne  ptocommoditare  vcrbum,  v- 

fa  vbiplurcsallegat.  fusfiu&us.ad  cuirandamcaducitatemaccipif- 

Perttftiovtlftrdvtlftr  altum-  ]  Intclligen-  dum cxiftimant :  cum  tamcn  II.  ipfius  vfusfiu- 

dumhoccft,  fiiutiuvclno   tnc  truduari)  fru-  dus  pahira  facianr  mcotioncm.  imo  ipfius  luris 

«usperccptifint.quoniam  aliasfiu&us  ab  alio  vtcadi  fruc«di/.*.§.T//>  dt  ftric.fr  com  rtivind. 

folo  feparatofruduanosiuos  DOfl  facit  /  a>  in  qua duplex  traclaturcaliis  ,  cum  vfufiudus 

dtvfur  l  lyauib-  med  vftttfr  amtt  dc  quo  adtum  iam  conftirutus  a  fiuduario  vendirut,  &  cum 

difp.prxc.th.  il.  ipropricrario  plcno  p-t  vcnditionem  confti- 

THESIS    IX.  tuitur&aproprietatc  leparatur.Rcshacdiftin- 

In  quxftionc  ad  quem  fiuclus  vltimi  anni,  dioae cxpedieoda  vi  Jctur  :  quod  ra  vfuftudu 

quofeudummottc  va(a!h  dommoapcitum  rft,  &  vfufru&uario  duplex  ius  confiderati  pofsir» 

pcrtincant.fcquitu:  diltindioucm  lure  fcudali  alterummetc  peifonjlc,  quodex  ipfa  conftitu- 

tiaditam  jcuiuspoltcnorpars  vafallopoft  Au-  cionepcrpctuoiahxru peifonx,ita vt  licetpcr 

guftumdcccdetc  omoesfiudt*  domino  tnbuit.  mulcas  maousambulauertc  vfusfrudus,  tamcn 

Atquin  hxc  feotcotiaio  fructibus  vioearu.qux  vbi  v.  c.  de  amittfdo  &  fioiendo  vfuftudu  qux- 

cotoaunofeiecolendx,  Si  poft  Auguftum ma-  ritut »  peifonxeias,  cui  pnmoconftitotuseft 

rutcfcuot  pctfpicuciniquacft,& tamcn  vinde-  fpcdctur,//ffj  vltMt  trtc.  &  tommod.  alteium 

mix  fiuc  vinex ln  talia  ,  cxquaiuris  fcuJalis  reate.quodtn  vtendofrucndo, &  ita quafi extra 

autorcs,mulrx  funt  Sc  frvqueotcs.  Sedetiarafi  pctfooacoafiftit.  ad  alium  transfciti  fubappel- 

c\ftinfttoiftaadlocainquibus  vua  non  nafci-  iatione  vfusfruclus  poceft.  Quod  illuftratur 

tar,rcftringatm,ipfatamcn  pet  fe  infubtilis,  Sc  duob.cxcmplis.  1  hcres  duplcx  iushabctalteru 

ab  xquit3tc,iutc&  tatiooeabitevidecur:  Eci-  merc pcifooale  ex ioftitutiooc  &  aditioc.quod 

dcofottafsis  dicendum  ,  fcntcntiam  illam  lure  ctiamieftitutavcl  vendita  hcieditatcpcnc*  i- 

feudali  rcferri  ma^it  quamprobari.cumprxfer-  pfura  maner,&  prxcipuc  fpcclatut  in  aclionib* 

timfubitciatuialiafeatcntu,  quxfraaus pea-  ducai» aftiuis&pafstuis.altcrunucalc  v.c.v£. 

ditionc 

Digitized  by  Google 


D  £    V.tVFTvVCTV.  JIf 
dirioneaIiumrraosfertZi.«»;r ty  tit.de  ker.vtn  rur,  nulloquippeiurc  fuperftite  ia  perfona  cc- 
II.creditoraftionem<juamhabet,  vcndcrc  &•   dcndis  quodcfficcicpofsir,  vrexeinspctfona 
«aaudarc  alteri  potcft,itatamcn  vt  nikilominiis    vfusfr.finiatur.Er  fioc  .Joriquitatis  vcfti°iu  Dor» 
ius ageodi.quod ex conuentionc  dcfccndit  8c  vc   tantum  in  Dig  lcd  ctiam in  Inft.quasfere  ex  ve- 
pd  loquuntur.oiTtb.ipfisadhcrct.inpcrfooac-    rerum  lCtorum  fcnptis  8c  tantum  non  reibis 
iusremanear/.}  C  dnonnf  Ncque  obftar,quod   c6fecicnobisreUqaitIuft  videliccti»|/»i/*rj. 
•«fusfructusfit  fcruituspcrfonaiis.velquiapro-   lnft.h.t  vbi  itidcm  traditur.no  oifi  domioo  pro- 
pterea  non  cxcluditur aliquod  ius  realc.-  vel  po-   prietatis  vfumfrrccdi  poifc proifusi///»  d.  1. 6 
tiusquiaita  dicitui  oppofitiuc  adaliasferuttu-    /»r. */<>/.  vtmirandu  fit  rcpcnn.qui  duobarcloca 
tcs.quxnonpcsfonxvclfundo  dcbcri  duutur:   intcr  fe  nppooant:cum tanicn pcrlpicuum  (ii  ry 
Ncgotiumautcmhicfaccfsit/  fivfmfr-se  dtiu.    nbAcc  ty  Snl.in d.1.60  animadueriumiquod 
ic/.vbiperccfstoncm  vtusfru&us  nihilagi.nt-    «j.jnihilagi  dicirui.icfpici  inrentionem  agctif 
hilquc adcum cut credicur.tranfiie,  fcd vfum-    & pctfonam ccfsionarij-accidit autcm ex ratio- 
frudtum  ad  propricrarium  reucrfuriim  dicitur,    ne  iuris,&  prxter  intcnfioncm  agentium,  vr  v 
&  Pincl  quidcmin/i^.j  Cdtbon  mnttrn.\  hoc    fusfradproprieratemrccurrat.fruftraautch  c 
ita  accipicoon  quod  ftatim.fedmoituo  vfuftu-    affcratur.i(Jj.A./.vbi  vfusf  diciturcedipoflc:v  >  l 
ctuaiiovcl  alijstnodisadproprictarium  reucr-    qui  vcrbumcedere  8c  ia  fpecie  fumi  poteft,  vcl 
furusfit  vfusfructus.  Qnxrefponfiolicct  etiam    potius,ouod  ibi  non  devfufruclu  formalicon- 
^zkmb.inpttr.quib.mod.vfusfr  nmn.\.  flicetf»  ftituto.fcdaproprierarioplenoperfepararionc" 
lnft.*d%  ptnJtJ  .yidcarur  contrarius)  placnciit    eiusa  proprietate  dc  nouoc6lliruc<fc>trac1ator. 
omninoinepta  necminusa  verbisquam  a  mc-       Ht  vfufmcl»  ]  Vfusfrnclus  vcnditoiurirctra- 
rc  lCtialicnavidetur.Lquianooquid  aliquan-  hendiTr.negateflclocum.QjiaftioharcrripIex 
do.fedquidin  catu  ptopofitoiuriscHer.relpon-    cft.I.cumio  ipfum  corpusquodalicuiuscft  vc- 
derevoluitlCtus.  H.quoniamibid.  dicitur  ce-    ditur  vfusfructus,  vrloqui  urICtusi»/.8.  S.vtt. 
di  vfumfraftumnon.pofle  nifi  domino  proprie-   dtftr.fr  com.id  eft,cum  plcousdominus  ius  vtC- 
catis.cum  tameoalijslocis  vfumfructuminaliu  difruendipcrvendirioncmalceticoncedit:quo 
transferri pofle  dicatur.HI  quiaaic  ICtus  nihil    cafu non  viderut efle locus  rcrradui,  quodhic 
tranfire  .neque  infeni  poteft  explicatio  abfur-   vcl aliqua  non  tam  vcndi,quam  de  nouoper  vc- 
da  Pinell.  quod  oon'tranfeacius  ita  vt  nouus  co.  dicioncm  conftitui  videatur.  Quod  tamcn  fu b- 
ftituatuifrucluarius  ,  fcd  ex  perfooa  cedentis   tiliusmagisquam  veium  ridcrur,  ncc  quicqua 
vfusfr.finiaturtlV  quialCtusibiagcnsdciatio-   prohibcrcquin  cognaruspencsfe  potiusvfum- 
oe.qua vfusfm.  dotis  caufa  cooftitutus  vxori   fru&um  illum  efle  debcrc  conrcndcre  pofsit, 
reidatur,  docet  hoc  fierinoo  poflcpcr  cefsio-   cum  prarfertim  vfusfruclus  patris  loco  fit. 
»em,quaretiaro  cumdamcomulicrisfitfurura,   II.  tum  vfusfruclus  iam  conftiruta  formalis 
recarfuroquippe  vfufruclu  ad  domiou  proprie    vendirur:quicafusirerum  duplcxeft,quoniam 
tatis  :  quziatioadmiflaPtnclli  cxplicatiooc,    vcdituraut  dominoproprietatis.  aurextranco. 
omninoincpracffetfutura  Acc.ind  l  (,6.dtiur.    Pnoricafu  Tiraq  omnino  rerractut  locumne- 
dot.frinl.12  §  z.ft.r.diftinguit  intcrconcefsiooc    gat,quod vfusftuclushic  crTcdcfinat,  &  confb- 
&cefsionem  :  quxdiftin&iolicet  necabipfo   lidcturcum  proprietate.  Vcrum  hoc  quoq  ;  nt- 
Acc.»«*  Pintt  cit  Ut.n.+o.  vbi  eam  raolcm  ap-   miam arguriarc  fapit,  8c  defendi pofsir,  proptcr 
pcllatintellecla,varifsimacft,neca]iahuiusrci   iuscognatipcrinde  habeodum,  atq;  fihicpix- 
ciplicandacratio,quam  vt  K  ;.  >»«7. ftf.de ccfsi-    ucrniicr  &  nulla  ccnfolidatio  fa&a  fuiflct.  Dc 
oneinfpecieinrelligacur.quarfc.iniureficri  lb-   pofteriori  cafuagirTr  &  cumTiraq.hicquoq; 
lcbat,&  vtcolligitur*x/.ij.F/p  moduscrattias-   rcrraclumncgar,  quodccflct  rario  illiusiuris. 
fcrendi!dominij,quaidagebatur,vt  omneom-   Vcrum car ceflet  oecapudTr.nec  apudTiraq. 
oino ius in  ccfsionarium.a ccdente plani  &  om-   apparet s  irr.o,cu  vfusftudus principalitcr mor- 
oimode  abdicarum  ,  rranfircr.  In  quoconftfttt   tcextinguatur,&  multisajpisdurarepofsir.ni- 
diiferentia  cefsionis,  iftiusa  vcndittonc dona-  hilcftquodhtcimpcdiatiusretraclus.-rrtam£ 
tione,  Itc.quib  modistantum  ius  reale  vtcndi  circafinitioncm  vfiisfr  nonperlbna  rctrahtTtis» 
fmcndi rranflatu  :ntelligitar,&  firnulratio,  cux  fedprimifrucluarij  fpcdtcrur. 
nulli  nifi  domino  vfusfr.ccdipofsit:quoniaalias  Lit<  C. 

cumhuiusioiu(iaoou'ftuAua»us  iubftuucic      StrmtMtmimfenttt tujuit.]  Dc  hoc  quidrra 

conftat 
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eonftat,fediUuddubium.UJnonpari  poflit,  Tt  rijfuot.  velurpomaauf  prraiMosetiam  immt- 
intctimdumius  ipfiusdutat,  aJiusferuitutcyti  turosdccerpedi  ius  ftuctuarium  habcrc  dcfca- 
pofTit.  QuodCcpol.  ciratusoegatarg.mariti,  dampcr/.4*.$  t.h.t.  Ncquc quicquamhicia" 
quinequitimpooercfcruitutemfundodotali/.  tcrcflcpotcft  prophcrarii .  orfico  anooquo  r- 
luUtmtudtftnddnt* .  Quxratiooib.il  coociudit,  fusfructus  finitur,  quooiam  perdcotes  fruclus 
quodibidevetarctuiiutecractctBr\  quamma-  propuctarijfunt. 
rirus.npotefuodidomraus.imponerepoflcri-  Lit.  B. 

dcbatur.Etlaoefi  eiufroodiiusfu.  ei  quooul-      Q",odhacIic  propooitur.neerllomodocaoi 
lamdctiimcntum  prxdiO  roferatut  ,  toitaflis  prxccd.cohxrcr,  &  quxftioilladcJaudcrojo  in 
feoreociaarnrmatiuaconttaTr  dcfcndi  poflit:  cafu  (ingulati,  cjuo  ciufdcm  rei  cftdomiuus 'di 
dcquafcDteotiav.citatos^Tr.rfi//./f</  ^.  fl./if.  rcctus.crophytcuta  Sc  frucruarius.iutegram  fc- 
Ainfin.  J-J7'1?-  .      .  P      " thcfnon m«"b«ur .  curoalias  vriliama<us] 

AmimacTrquoddotviinus  propnctatts  fer-  leuiteratciDgatautomittar  Quio  ctiamabhir 
oitutemfuodoimpoocre  poflit.  Qaodvidetur  dumoccdictuvtdcturfacilcqui  ficripoflir  vr 
cocr^cxpicllumicxium/ij.S.v/f.^.rvixeoinr  ducctusdomiousqui  vtiquc  ermhyrcutx  \'u« 
fcrnpotcft.quodPiDclI  cit.locicpetita  ncga-  *tcudi  fiucodi  habcoti.prxiudicare  oequir  * 
tiooeiDcxuemo,//if.lcgivult,>w/>/>«rr/7,  vix  tenpioptictatem  ,  altcri  vfumfructum  rehn" 
ctiam  quod  Caoon.  contiano  plaoc  modo  locil  quar,  oifi  oouam  Sc  iacptam  vfusfructus  io  ou~ 
ita  accipit,  quafilCtus  noa  coDfcnticnte  fru-  dopcrcipieiidi  laudeniij  iurc  confiftcnti*  foc" 
<ftuaiioaprcfprictariofcruitutcmimpooi  pofic  ciemfiogaot.tk  vt  Clarusloquitur  vfumfiutta 
exiftimaflet  Etcnimhxc&  cootralocutiofue-  proprictatisjq,  Sc  dictu  Sc  auditu  abfuidum  eft 
rit.&Iongecommodiusper  veibum</ijfrnm»rr,  THESIS  XII. 

zut  centradictntt.  fcntentiamillam  expofuiflcc:  Lit.  A 

&  cxccptioquocjuequxptopooitur  tnlftq.  de-  Aitfru^«a"umporT,derei:mproprie,i;iiePO- 
fiderat.vrd^v/r.ncgauuamhabeatfcntcotu.  Uusquafiocmpciusinrc.Q,,*  explicatio Z 
Scdftaoteelccliooc  Sc  cxpl.catiooc ,  diffieilc  facft:qaomampoflidererem,& poi1idcreiBms 
cftrationemciusfcnteotixrcddcre:  ctcDimca  to  reomamo funr diucrfarneoj  derW  an».„r. 
ejuxibidaBald.affcrtur,quodirafitfucorafer-  poflidc.t ,us,fed aotem ipfa^po^ 
uitusieuitum.mctitoimpiobat.Piocl.quoDia  tan potcft.de quateiipfiuspoflbiTiooeioqiiuux 
nondc  f«uitufevfufructui,fedfundoimpoo£-  ICtus.w Uz.tnpr.dt *tqu,r.p0ff. dt mm mf. t  \  2 
douactatur.  Diei  fortaflispofltr,  idcooec  coo-  fptu.it.  9     1  J-f*-"*- 

fentieotc  fruttuariofctutiutcm  adominoim-  ^ttdinttrdiHum.]  Aitnifi inrerdi&u  vnde  ' 
ponipofic,  quodproprietariusoon  poflitfolus  acsoraroodcturfructuario,  eumomninoimDe~ 
proptcnus  fructuaiij  &  coofcofus  fiuctuanj,  ditumiri io iurc  vtcndi.Quod  vcrtim noo vidc" 
oihilopcraripoflitadimponfdum  realc  icpcr-  tur.quod  aliasmfcrri poilTt.ctiam  dommud  * 
pctuumadcoquclcx  fcqucns  ,  nift qun  dettritr  iectum.oifitnrcrdictum ipfidetur  piiuatum  iu~ 
/n«f/*4rveo»^w//ir,itaaccipiendaeiic,  vcillo  reluoin.  Verumficuthuic  nihilominus  vindi" 
cafu  uequidcm  eonfenfu  frultuarijopusfit.-na  catiocompccic,  itafrucruariopcr  vindicatiooeT 
*  hocexeod  fontceft  quod  iuxta,*/.if.f.  f/r.  vlusfrucrusfuccurripotcft  Idcoquequod  dici 
necacquiicreferuitutem  frucluarius  potcft.  cur  ,nt  i.fr  i.rte  w«rfru6tuario  neceHariumcf 
THESIS    XI.  ^.ntctdidtum.nooiiaaccip.endumcft.  quafi 

Lit.  A-  a""-remcauiou,lil,"fupcrefler,fcdquodnul 

Negacfrocruariumdcberedecerpcrefructus  lo  remcdio  al.o  rccta  in  poflcisioncm  rcponi 
immaturos.fubicctaranicohmicationc.nifiex  poflit:nequc  abs  re  eft.quod  Acc. ■vbtinnectfTa 
immaturis  fruclibus  plus  cmolumeoti  cftfcquj  r««winterpretator. vtilt  Nimirum  propterDlc* 
poflit.  Atquin  ncquc  a  Sali  allcgato  hoc  ttadi.  0um  tus  rc  vrcodi  fimu! odio  violcoti  inoaforis" 
tuf.fltiusfiiictuarijlooex  vtihtatc  quam  fiDi  hoc  totcidicrum  frucluano  accornodatnm  clt* 
pataiepoteft.fcdco,  quod  ipfi  tfusftuccus  tn.  cumaliasrcmcdia  poireflbiia  noo  nifi  yerc  ooC 
bti.xicimandumeJc.- vndcinAu  fe.r.ao<Vqaa.   fideotibusconccdantur  .caquc  dc  caufa  inter" 
tenusiusarboribusiDfyluaoafccotibus  vtcnd0   di&uraTii  poflidctis  fruduaiius  oonhabct 
fiuctaariushabeat,uactatut:coqucpixfupp0.  Lit.  B 

Cco  cittfmo d i  gcaeie  fmftui,  qui coti &ua«a.      Ait  quod  ratiooc  poccftaci*  xdifici um  Sc 

coofun. 
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confummare>&  noaam  errruere poflit.  bquiac  noo  polsir.  il!a  enim  Trent!.  qaod  non  h jbr.  e 

rcclchoctcltiingiradfiudtus.quoui.imiaxdi-  iusfupet  qio  fc  fundarc  pofsit  pri^cipiuivpe- 

buslocum  nonhjDct :  ccenim  quod  dicitui  ml.  tit»  Sc  icmxquc  10  oofruro  reliuquti. 

j7.6/i..adcaiu'am pto vfu  tempeiario& culto-  THESlS  XIII. 

dia  mcrcium  io  a;ca  fiudluaiia  collocandam  LiT.  A- 

pcrtiDct.  E.illud  tamcu  quoquc  non  ram  iu:c  fJ*gn*mimptnfdmadmin»repttAi  ]  Obijcitar 

po:eftjtis  tit.  quancccffuatiscaula  potmiilum  qnod  quas  impcnfas  ptopriecariAS  Mt-erc  00« 

eitarg  d.l-7*.t5rl-*l  i*l  6  ejfl.6x.ted.  tcocturcasncc ifc  f.ctas  rruftuariui  irrputato 

Stcopttstji.]  Equidcni  Tulgatalecf  iofuftine-  poffr  videatu  .Ncqt:e  cnim  v  c  hxiesrcn;  me- 

tipotctt,  vt  itilhctdiuinintciiigatur.-quodnon  liorcmquam  iclictaeft  prxltarc.quiii  nccinfu- 

pnmus  Ruflardus,  vt  cxiftimarcTideturTrcu.  lamruencun  ttilcire  obligatus  eft,  qu»m  ii  fru- 

fcd  uin  oliitl  aducrtit  AccurC  Attamcn  baui  duarias  fibi  vticm  cflc  oon  putat,  rJmqucr^ 

fcio,  au  idoncts  autoribus  illa  cxccptio  defen-  poteft.quxptobantut  txi  7  J  1  /     /.m.«>  1.  A. 

•Utut .  8c  commoiiorcft  Cuiacijimmuratio,  q>  t  /9  *$.+.hcAt.\  Jco  aflotio  Tr  rcftringcnda  vi» 

qux  dc  impofitionc  Sc  rcfcclu-nc  dicuntut,  in-  dctui ad  cafus  quibus  vcl  nomioc  ptopiictaiij 

commodcad  riuum,  commedifsimc  autcmad  aliquidimpcofumett,  vclquibusius  impcndc- 

rc&onum  accommodantur.  di  «5c  innouandi  frucluarius  habuit,  vclut  mt. 

Lir.  C-  ti.%  s.&  n-h  t  \Wi,q:unen  poteft  Juftinerefrui!u*- 

Proponit  io  fio.quod  frucraartusprocararo-  ru«,vt  fi  pro  fiu&ibusxdificium  exrruxcucauc 

rtotaotumitominc  nouum  opus  nunoare  pof.  coafumaueric-quorcfcrcndaeft/  7  Ch.t. 

fir.&lirauaciomscuiufdavicein  ailcgatis  iub-  Lit  BC.Sc  D 

i/citquodnutiarcpofsiccantumcxcianco.Qux  Alcquodftudtuatiusagnofcaccributa  ,  fiac 

hmicacionullacft,  cum hocipfumio  illa  pio-  prxtericacaiinc,  fiucpoft  impofita-  Vbifiqui- 

pofitioncocceffariocontiocatur.  fiquidcmco-  dcmquodoppolitiofuadcc ,  iocclligit  aotc  ira- 

ciadidiocifc-c  ouaciare  procnratotio  oomioc,  poiica,  idcmbisrcpccic  .-  cxccrum  ft  intdligic 

ideft,quaficxraaodato  domint  ,  Sc  ouociare  ante  dcbua.aut  dc  ijs.  quoiumdicspoflca  ccf- 

contiadomioura.  Et  tgitut  quicunque  fimpli-  flt,  accipicndus,  aut  quomam  hxc  piopne  lo- 

circrnuDtiacionisiusconccdirfiuctuatio  idcru  qucndoantcadcbita  dicinoo polluot,  deouda 

fuo  aomioepofle  nuutiarc  attirmac  :  ficuc  qui  folucioneexplicanduseiicvr vidclicec fruclua. 

ptocutatouo  uoininc  hoc  tancum  coocedic,  i-  riusquidcmtribuca  eciamaote  dcbitafifcocx- 

dcmiusauotianJi  frudruanooegat.  £t  igicuc  foluac,  fcdapropricratiocarcpcrar:  qux  vidc- 

rcsoeudumcxpcdicaclt:  fiquidcm  lulianusi»  turellc  fcnrentia  Pioel.ui/  i.part.t  1.  C.dtbon. 

I  ifl.J  i  dt  rewijf  fimplicitct  nuntiandi  ius  fru-  ^r.vbiaitnonpeifboasfedipfaprxdia  conue- 

Ctuariocooccwic,  exbac  tatione  ,  quod  habcr  njrj.  Pofsit  vidcri  exigcndusptoprictarius,  vc- 

iusintcndcndicoattaextraneum,  no  elfe  ciius  p0tc  vctuspoflcifot ,  qui  tributa  piaftita  rcpe- 

altiusxdihcatc:nequc  cnim  dici  pollc cxiftimo  tatafiucluauo  :  verum  cum tiibura  fintonus 

quodpiocutarono  nominc  feinicutcm  vindi-  fmctuum/ 1  \  dtimptnf.inrts  iotnl  citra  ambagcs 

cct.ncque  quod  rantum  extt aoco  nuntiarr,  Sc  potius  fruciuat  ius  exigcndus  cru,fufficicrc  ua- 

abcofctuuutcm  vinJicarc  poccft,  indepiocu-  tutal  1  poflcfsione.de  qua.>;  12  inpr.  u  f 

rarouo  nominc  hoc  abcofieti.  rectccoududi  Licet \ *aumtn eontrarium.)  Intcllige  vtpaCto 

pot^ft  Etpotro  cum  uis viodicandicoofcq«a-  non  pofsirprxiudicari fifco.quomiousapoifef. 

ruriusountiandi,   lulianus,  qui iniiloabaiijs  foie  cxigat tnbuta :  intcr  ipfos  autcm  coaue- 

lCcis  diflcnfit,  vt  fupta  adth  7.  ptobatum,  ia  oicntcs vtiquc  padioilla vtilis  erit» 

hocquoquediilcnfiflcexiftimanduscft.  Nam  THESIS  XIV. 

cjnu  i  Valc .} \Afetpt  it.  exiittuDatfructuanum  LlT.  A- 

oliciaouumopusnuatiare.eoipfodumvindicar  Rijitxprtjftmttr partti  ]  Traclemus  hocpo. 

^fumfructum.) ;       7  :  ifucjuimus,  Sc  peifpi-  tiusincafu,  quo  vfusftuctus  vluma  voluntate 

cuc  refucator ex d.l.vn.%.}  ,<V r.-//j/.f  v bt : us  n un-  conftitutusctt.Etcftquxftio  duplcx  I.'fi ccfla- 

tiandt concta  dominura  fruduano  lulianns  ne-  tor  leget  vfomftud um  Titio ciufque  heredi  'II. 

gac,  &  raacum  ius  viodicaodi  Tfumfiudtum  ei  Si  legec  fundum  Tiriodcriado  vfusfruclu  fiwe 

relinquic.Ecczhis  vcca  ratiopetenda  cft,qua-  exprcflcdtcac  vt  vfusftuclus  maocatpeocs  he* 

raobi«fruauarius  opusnouuautiarcpofsicTcl  «deaaJfiucaoo|dicat, vticflc Caftrcof i»l  14. 

Kr  C.ht, 
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r  fer  aaooiiquilegatdctraaovfufruAu.hanc    ncquevfusfruclusn.fi  eonn.tatai,  armttidiri 

^""T.ficVro^^^^  fioi"di  v^mfruftum  rcfcr.i  po- 

oeinatihibtpropmt».  Ag  c  tcft,quomodoCyn..fi/.;«.  Ch  r-a  dcporcaco- 

.oftcnor,  •  nc  .dWum  conclud.c-  Ideoqae no*  facis bc- 

rruaulcgatusfuoda mn'"umfIU&um  nc hoc locoidproponitat:  quianihilia  banoo 
^em  plenaro  ouoS  aro ^  cfrcdum  fiB!ifafc.k  fpccialc  ,  fed 

^%^M.Zm^^^^^  quaccousbanno  anncxa  eft  bonorum  pubhca- 

S^dVfnuta^  c.o.tft.sfruausqaoqipcnlmdfia.tut.quacad. 

&,tad,lputat,  acnS"'oa'       „edibus  vfum-  raciooecootra  mctbodi  lcgcs  omoes  dhmodi, 

fuhisinpluubus  velomnibu  ^bumV  °for.  r  lbuibooaalicui  aufcruucuc.h.crcccnfcr,  po- 

fruftumrepet.tamvolu.irc^X  J  coofcqucnscftnoa 

t«  dehocct.aqaxfi  umfu ^  ^™J£C  caegcocral.cec&  Gmphcttethocarotmarhtu 

tatTisdcccptustuit  iriDOD.  .         ^effat.tumquianoooroQis  baoo.tus  booa  a- 

IGtosfu.ifc,  «J^y^  ^SiiS  mitc.t:quomodo  Glof  *«•«/«-..  itfLf «W 
/r^.  niro.rumh  ccKa.orp.  P  toM»5*  diftinguicintcrbano.tos  an.lhsbo- 

*"£2S £ SJEE*  propr!cc«,u,  33£«  JL  *  Sahc.    /.  J  C.  *  W. 

cus..otcquam  "'^'"^JSJ»,  lcg»-  i»jrif.»«.H  *w  aliquot  fpcc.es  baooit 

egiffct,  !«lP?^«Si^^i^redis  quorum  booa.00  publicencur  rcccnfct, 

txptopr.ccat.sdcccflent,  A  lvn  htju. < .»  roaeisinfentcnt.aronce; 


ptopr.eiat.sdcccnem,  -n  Cyn.,W./.«.§.>  roagisinfcntent.aronegat.uara 

contraTr.hoclocoinchoatrqoopertioetqood 
vfusfn,Aus  ^^™££U3ri,ha.  teftcIafon.»^.»«*WC^AWf^ra% 
i^m^K  comrouniteriotcr  baonitumin  *re  *  in  petCo- 

oiiodhxrcs  nadiftinnuuot. 


coo 
tedis 


't  c  fl  A^mMnftLufcfcqui  no0dG  ,is.  (,  «datuTt.ct.oco  i«  fuum  »m,t...c  tta- 
.faifiuaui uoujumconmtmus,  « ")  rtuitium  Inqoibuiquam»  dctuitcllcftitue- 

n,a?K  ^  Pl*ft,tom a  l"'fiD^  'ruroffuaum  °t°"V  'r&  5 w cartt 

cipitffusrtuflus,  ">P°l"  £   f[1ktii.tcidifpu-  curo  elotu  recurrere  putat  vfumfr  adproprie- 

n^/iS2Stt£iffi& 5*  ateJWta/.".  ^IMAM-. 

MtPaali»d.AS^r0m««  -6-«J/  g        *  att,ucfi1pfipropi«etatiocciT,ofadta  fiuflct  :  & 

i»a.fc.e«6cl«di«,tfc«fi^au««^  fdaoiotb^tPrumqueponcredcbcbac,ceroooe. 

redi.  perfona  locep  turunv  Quam  fcn  tentu  ^           .      .  AueSxtranco  faAa  vfumfm- 

improbatAfnca...-/j^  c1u,lFfinV,.C6c,adicitautcmhicfibiTr  th.io. 

Paul«JlWJ.a<-  ««  ^,^     c  tcquult  BOrfurn  dcccnnij»clriccoo,j.Atqu,a 

fcure corngic, l"«""™?J*^fil fc« t&  cu?,  , fo.frucl us c tiam io  rebus mob.hbus coo - 

Ctoshic  difleofiflc  ft,ta»tur,h,ctricooiovtamiccacarpero6tfum. 

km.mMjrdM«Mgi**\K™»'W*m  rariofua4ete videtur&  te«tusm/^«.§  ..  mfi. 

5ii.«r^/«/^^Tparumfubtihshxcli^  C,h  n -.S4  lufti.  a.ctanri  tempot.s  fpat.o  acnutt 

^^:^Sr«m^Ite  fua«  quditatcs,  vfu,,t,„aum,qua0titcmporueacePt.o  djjjjj. 
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nium  vindicantiobfbret.Arcjui  vindicanti  icm  fum,  vt  hoc kil. etiam  vlrri  ;oo  t*aos  cim'tat\ 

mabilcm  abliet  cxccptio  t:icaai]tnpr  l/:j:..jfi>~  dcbeatur,recte  vidctut  Tr  ftatucielit.  B.  poft 

futap  AtcameoptoTt.facit  Iptn.Cdtftrutt.item-  Couarcitarum.vbi  latisfacir  prxcipuerarionf . 

qnt  Gloj.tyCyndnd l.pen.n.  t.im  qu4.fl.  quundi-  qaa  Bart.rnouecur  :  quod  ioertiaftioBe  Icgaet 

Itiuctc  longum  tcmpus  rcquiruor:$«  SAic.ibitn  tiae  aunui  fiue  vfusfr  idcrucpcrctitrin  R  cpub! 

jfs.cum  Glo.rracuicquoda&iopro  vfufra&u  c-  curfusioo.anaoiuBi,qu©«J»iiors  iq  priaato, 

tiamrcimobilis,ttieaoio  nocifpirct.qaoniam  Lit.  C. 

noufubicclum,fedipfc  vfusfrudtus,  qui  vbique  Air.bonii  filij  publicandis  p.trtcro  loaamir- 

proreimmobili  habearur  ,  fitconfidcraodus.  terc  vfumriudtum  in aducntit js ,  tcdnccpio- 

Sccutid  im  qux  d.lpin.^.C  h. r.  ad  prrfcriptio-  prictarcm  publicati.ncc Caftt  ufia.  Hoc quidc 

ncmlu»gi  ccmporis  ettt  tcfcreuda ,  idqucfua-  ex  ratioc  (uiis  nofrriod  oifi  f|»«  ualibuscaubus* 

dcut  vcroa.  cum pr.jtrncm  rjtl ab,'tnttm,  quonia  quibuscClifcationi  rch&utlocus  c  (t,  quxri  po- 

bxc  dilhioCtio  to  prxfcripcioac  tctum  mobi-  tc(t;Cxcciumcurn ouliaalia  bona  \  rarcr  cr.u- 

lium  non  habeclocuin.Illud  cciam  quxritur,aa  mcratahliuthabeat.fimpliciterdiccndum  erac, 

hoc  tempus  quofioitut  vfus,  fit  vniformeintcr  filiofam.damoato  nulla  bona  pubhctti.  Ratio 

prxfcnus<5c  abfcmcs.  ttCyn.quidcrntW.T/f.C.  famirurw/  j.dtbcn.  dtwn.  qur  J  fi  n  irr,  Ca- 

de ftru.  virumquc  pui.u  rcncn  poffc  licet  lultm.  fhcnfia,  in quibusplenum  iiis  habct  filius,  non 

dirfotmiratenjinucic  vidcaturoi  d.l  ptn-  Cod.h,  publicaotut,mulcominus  adueuttcia,  quoium 

t .ry  tnt.ptn  C.  icjeru.ybi  dcccnmj  Sc  viccuuij,  jb-  patcr  vfumftucturo  habet.publicabuntut:  quz 

fcntium &  pt.efcotium facit  mcotioncm   Nifi  eciam  ratioeft  Sali  tnd.l.  }  iiatioratior  iseltad. 

quiscxiftimeteatinturaoccafionehoc  faclum,  V/.|.quiafiliu$damnatuspto  motruocit ,  quo 

quod  lultin.  longo,  &  eoquodomninoprxfcri-  cafu  patcr  eriam  bona  caftrcnfia  iure  peculij 

Oitui.tempotc.vfumftuctum  vult  finiti.  Et  (ane  tanquampcrfcclitiaoccupar/  g  dtcaltr  fcc  Lvlt. 

duplcx  latio  dirlercntix  ,  curhic  tcmpus  vni-  C  tod  Qux  cum  hodie  ceflettatio,  &  filiusf.  Sc 

formc ftacui  dcbcat.daripoffc  viderur,  ruquod  ioca/trcnfib  Si  inaducntitijspoft  Sou.ttS.c.  2. 

ncfflo  vidcatur igaoraiC.quod alrei  vicixjfra&U  tbintcfbico habcat  hcrcdcm,  ttiap  dcc:fio .»..'. 

rci  luxhabcat.tumquod  amiflio  contiogit  fa-  y.C  dtbon  d&mn  cctfarc  vidctur  Scdduplexrc- 

iloipliuspoflidcntis,  ncc quicquam  totcrcflc  fponfiocft  vna  Pctri,  quodbona  pabliccntur, 

poliit.proptictariusprxfcnsfucritnccuc.  Vcru  qux  fintalicuius  fccundumiuriscommunisob. 

dicamin  ipuusperfonafructuarij  intcrefle,  yt  fcruaotiam,ncn quxcxpriuilcgio:  quamma- 

reiioeademprouinciafirx;vfumfrucxnm :  de-  gisvideturprobareCyn./ni./.j.Alreralacobi.q» 

ccmexrraprouinciam,vigiotiaoaisamictat:ca-  vitandafit  LL.  corrcclio. ncc  vnocorrcclo  pro- 

que  proculdubio  veritas  eft.  tinusadalreriuscorrectionem  fit  iofcrendum  : 

L  1  t-    I.  quammagisprobarSal.i^tWqnodpratfertimge- 

"NoningrtjfuinmonAfitrium.  ]  Communisharc  ncralitcr  vcrumnon  vidcatur,  bona  cx  pnuile- 

fcatcntiaclt.ccltc  !>at  tnaurh  mgrtjfi.c  dt  SS.ee-  gio  concefla  noo  vcnirc  in  publicationcm  bo- 

elef.n.to  vt  ias  vtcndt  quamdiu  ingreflus  viuit,  oorum.Et  vcroquod  alultin  in  Nou-  u8.infa< 

in  monafteriura  rranfcat :  quoniaruvt  Cya.inL  uorcmfilijconflitutumcft,non  dcbctprxterc- 

ft  ,.C  h  ttt  (uadct  hoc  ianor  rcligionis,  &  quod  iusmentem  &  intentionemin  odium  patnsrc- 

ftacnt  mutaturin mclius  Diucrfum tamco fta-  totqucri,cui  ptoculdubioinhoc  cafunihil  dc- 

ruit  SalicdDcafupattisingrcdienris.quemquo-  togatum,nec  ius  fifci  audtum  voluit  Iuftia.  i- 

oiam3c  adminilttatioocm  8c  potcftatis  lusa-  dcoqucpciiodc hoc cafuhabcbirur ,acfi exra- 

Biittit,vfumfru£tum  ctiam  in  bonisaducntitijs  tioneiaris  vetcris  patct  booa  fili;  iuxe  peculij 

filij amittere  ccnfct,  contra  quam  putat  Piacll.  occupalTer. 

/  1./. ■■.Cdtbtn  m»t.».+7.  LiT.  B. 

THESIS    XVL  Legato  vfufrudu  xdiumcuna  oncrc  altius 

LtT.    A.  &  B.  nen  toHcndi,proprictatemlcgat5  intelligine- 

Ctntum  mnnii durnt .  1  Non  obflat  /  78.  ndltg.  gat.fcd  in  contratium  vocat,quodp«/f  G/«/ B«rf. 

F*h:d.  quia  ibi  agituc  dc ieeundaratiooe  1.  Fat-  BaLFUrinn.tk  omnes  omnino  taoquamproccr- 

cidix  vbiad  tuinmumfit  computatio  jo.aooo-  tocx  /  tp,&.r.notant,ptoptietatcmeocafulcga- 

ium,vt  ibidcmait  lCtuSjCtiamfidiutiuspotsut  tam  vidcrt  :  ttc  ipfe  textus  non  obfcurc  hanc 

dutatc  vfusfr.Cxtciumiolegato  auauo  «ttCX-  fcatcot.umpiobat,  vclquodaliasadiccliode 

R  r    x  aoa 
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Bontol!endoalciusfuperaacaacll'et,/i$.f  ftn.  tuitur  Quodautem  attrn-t*// f  Injlit  h  t.vel 

infin  btit  vcl  quod  ICt  asaifulam  ica  lcgan  pof-  erratum  ill ad  Tnbon  cfl  »».1  Mcto/jymicc  ma- 

ie jic:rafu!aaurcm  non  vfumfruclum,  ledpro-  tciia  tum  pio  materia.v. ft.spio  lana pofitaclt» 

puctatcm  t..;r.iiicat,ficutifuodus//9  d.vfuf.ttg.  cx  fcntcutia  Doncll /o  comm.  4.  . 

dequoctiam  vidcCo.ian  4  tom  \  »ij  cuiuscx-  Lt.  B. 

phcatio  fcutcntix  cGmuni  magis  adftipulatur.  Ait  vafallamnon  fatifl<re  etiamfi  recte  di- 

THEalS  XVI.  catur  fructuarius  Atqmnia^emrationcdc  em- 

L  t  T.  A.  phyteuta  &  fupcrficia.io  idcm  pioponcrc  po- 

Etiamvcftimentorumquafi  vfiimfrufiumcf.  ruillcc,  quibusnomnfcriusui!.  \  alallus  habcr, 

fca:Tirmat:quoJquidem  pcilpicuc  faus  tradi-  Vcium  quicquid  ctiam  Trcnt.vidctur,  vjlallas 

tumcltwf  1  inji.h.t  fcdimpnguat  latio,  quod  rcdlc  fiucluanus  uon»iurnr.  pioptcr  iu«quod 

earumr..rumquafi  vlusfiutii  jsclt  ,  nonquxv-  habet  perpctuum  traofniiflirnlc  ,  &  dcnunio 

tcnd -atteiuntur  &  dctcriorafiant  ,  quolcufu  pronmum,  ita  vt  tcm  ab  ipfo  quoquc domiao 

omncs  fcrc  rci  adquali  vfumrTuclum  refeiri  dircclo  vindicarc  poflir. 

poflcnt.fcdquxiplovfuconfumuutur, &qua-  Lit.  C. 

tumnonniliin  abuluvluscft .& in  lummaquait  Ait  vfu  filuxlcgato ,  finctum  legatum  inrel- 

vfusfructuscrtinrcbusfungibilibus.quod  pro  ligi,  h  iilua  in  pro.Mnquonoiit.itaenimadiccla 

banubrica&c  /.»/»-W»'f»'  **rumrtrum,tyc,  Rc-  ncgationclcgcndunulfcapparctcicit.  Donel. 

pugnantcciaratcitusw/ if.§- 4  h  f  (quiroale  io.t.mn>n  &  AtcurJ  mx.ptn.dtvfufr.  t^hmbit. 

aquibuldaru  accipitur  dc  vcftibus  fccnicis,  dc  vbi  tum  tcitumaccipit  dc  liluarcmora.qconia 

auibusagitur»*f /ff  hacdirVcrenria,  quodct-  ex  liluapropinqua  ligna  cum  vtilitatc  licct  ca 

»amlocaripolfinO<y«>»/pf  /'e»  'y>y»'  fuemmdm.  non  vcndat.pro  ncccisitatc  familixcrederc  pof. 

tmu  quodhcccaiu  cauendum  iit  dc  vtcndo  boni  iitiadco.ratiolcgit.fwi^nr/i/fcrrf/.firr.quodam- 

viri  arbitrio.  &  vcftesattritxrcftituipoflint.vt  modoproconditionc(accipicndaetit  Qupd,no 

itadominium  in  accipicntcm  non  traosfciatui  immcrito  dunufculnm  &  diuiaaioriem  r/rie. 

quodfitinquafi  vfufiucru/.7  dtvfuf '  tmr  rtr  frc.  turPincllo/w/  i,C  dtfon.  mmr.nu  17  Emtnvcro 

ioqucro  veniut  ics  qux  funt  in  abfumptione.ic  nonquiuisfamiliam  habct.  Jtinlocis.  vbicle- 

quxadcoin  gcncre  fuo  fundioncm  lccipiunt.  racntcshycmesvfusadnccefsitatcmfamilixD6 

AttamenproTr.facit  <//.i 5 4-  cxquacolligi-  magnumcommodumatttilerit--  quamuis  ahas 

tur,  vfumfructum  vcltimcntorum  duplicitcr,  pro  Accutf.dici  pofsir,rcf'Cxi(fe  Jmperatorera 

*t  coiporis&quantiiaus.Ugaiipofle,  quovi-  </./^«i.quodfrequcntcr»ilux  ab  oppidis  folcnt 

actur  rcfpcxiile  Tr.dum ait ,  quandoquc  vcfti-  eflc rcmotiores.  &  tbitaflc hoc  arbitno  ludicis 

fnentorumquafi  vfumfiuclum  cflcquod  &  Pa-  fucrurclinqucnduro. 

eiusinantinom.probjt.  Scd  vtrcocum  cft,  ne  Alimt  vtronotum  rjl-]  Immifcet  qazftionem, 

^crba/i  §.  4-  ntn  ficut qumr,titmtnv{it»fru£iu4  Itgt-  dc  qua  iuptitbtj, g.itt.  ^.quodinfiucltt  contt- 

Wr.impcriiifintiutcrprctisrcfpicicniisa*///.f  a.  ncaturvfu». 

dtnjht.ht  quippc  quodeaturbcntconrtiu&io-  L'T«  D. 

acm,&  contottumcificiontfcnfumquamuise-  Opcrisfcrui  legatis  vfum  legarumvideritT»- 

turacongiuusfitfenfus  ,  ft  retcnta  partieula,  dit.Opcrxfcruiiusquodamraodo  ptopriom  & 

non,  icliqua,  ficut qumntitmtu  vfutfruclui  Itgttur,  quafi  mtc.mcdium  conftitucrc  vidcntur,  &  a- 

inducantur.  quoniamquatcnus  vcftcsalijsre-  bquid&abuiu  &  ab  vfufructufcparatumhabe- 

kus,vcIutlundo,xdibus,&c.  opponuntur,  ijs  re  /.i.§  fi.miit.Fmltid.c^xxcaiam  qm  vlum  fcrui  ho- 

abuti.  quoniam  vfuattcruntur  ,  vidcti  poflo-  bcclocarcciusoperas  non  potcrt f.  \,  ?nji  d*  vf. 

«jusrquamfcntcntiam,  vcrbafcqucntia,**c/*-  tfynmbtt,  fcdquiopcrashabct,  potcft  l.t-dtvfitfl 

^«»/«f*/«r*».flagitaievidentui.  Planevulga-  Uc.  Fiuciuanoctiam  cxre  cius  fcruusacquiric 

talitt.onc  admifla,  probandaerit  AccurC  tcn-  quin  Sc  omuc  idquodcontcmplatiooc  frudua- 

tcntia,  ua  vcftitumficut  quantitatu vfumfru-  rij  Ieruod:clumeftf.f>iJi  ptr qumi  ftrjan  uob.Mt* 

atumlcgati.  ii  lcgcntui  xlkimato ,  vtfinitovfu-  quir.Lu.ry-is.h.t.  Qtjxlicct  ita /iot,  raagis  ta- 

fruCtuprctiumrcitituatut  .  fccundumquodle-  mcnadvfum  opcrxaccedere vrdctur,quodd»- 

•  .nuumcnt  difiunchtn/&zr»:&  tamcnhinc  vt-  cet/.j  Jtoptr.ftru  ncqjcnim  probandacft  emc- 

%\  um  juali  vlumfruclucllc non  ethctctur,qno-  dmoGou  ej-vmr.Ufl.i  vbi  pro  vfum  icpornt,  t- 

«AJ^KauovclUincatuaaiiudilcdpicuuxefti;  «umituauiU'aai&&haUtuuoadvfuffifrozir«ae 
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iccdens ,  iasramenproprium  confbtucrc  vi-  baoa.moJorufticaexiftimandaerir :  etenim  vc 

dctur,i,.i  &f»jl  InJl.Jevju  frkabtt.  Ncqucob-  maxiniaprxdiaiplaa  loco  vrbanaSc  rufticaap- 

llat/.4  deoj.tr  jeru  cxquahocfaltcm  probatur,  pcllari  poilincca  tamcn  diuei  lit as  ad  varianda 

quoJ  patsfiudtushominis  in  opcris c6(illat j  Sc  fctaitutis  alicuius  natutam,  nihilopcrarur :  vc 

ficct  alias  propric  loqucndo  ftuclus  horoinis  proindeinhacdifputationc,  fiqmcLm afubic- 

nihil  aliud  quam  opcrx  ellc  vidcantur ,  (iquidc  tlis  denomioandx  funt  feruitutcs  ,  omnia  zdi- 

parrusad  ptopretaiiumpeitinct ,  argum.i.i.dt  ficia  vrbana  fint  habcnda.  Excmplum  piabct 

•jtr.frv  /.4i.irn/<i9.at:amcn  in  hacmareiia,cu  matcriataciri  pignoris ,  ctiiin  vrbams  ill.it  a  6c 

iuxta  pixdiciaalia  quoque  fruftui  acccnfcan-  inuccram  rtifticisfiuctusobliganrur :  cuiosef- 

tur,  operxad  vlnm  icfcrri  pollunt :  ficnt&ca,  fcclusrefpe&u  ,prxdta  qux  fri  ctusne  fctanr, 


qux  v.c.ci  fundo  in  vfu  hicin  fpccic  cilc  dicun- 
tur.icuciafaudi  funtfiuclus. 

DisruTATio  XVII. 

DE  SERVlTVTiBVS  REALIBVS. 

Rtfondtntt. 
loHANW  PHILIPPoBoHN 

Lorchcnfi. 


T  H  E  S  1  5 
Lit.  A: 


f.K  dcfinitionenSdifTimilirer.acdifp. 
prxce  in  dcfinitionc  vfnsfiuft  us,  of- 
fcndcrc  vidcrur.qnoniam  cum  ferui- 
tusius  dicatut  refpcdu  dommantis 
prx.Iii.rcfprftufciuicnrisiuiisquxdampriua- 
tiofir.nonrcctevidctur  dcfiniri  ,  nisquoprx- 
dtu  C-iiiit ,  ncquc  rctlc  pcr  ius  prx<lium  feruire 
dicirur.Vtique  hoc  inct  ncinnum  eft,  vrgcnus 
fundum  dominantem  ,  fcrnicnrcm  differentia 
icfpiciat-  Porrocuvfumfiuctumthcfi.  difput. 
prxccd-  perlcruitutem  tanquam  gennsptoxi- 
mum.impiobatogcncie  iuns  ,  quoICti  vtun- 
tur,dcfinu«erit,  etiamfcruitarem  rcalcmpcti- 


vt  illata pignori eiTc  podiur,  vrbana , qtioru na- 
tura  hac  m  tc  imitautur,prx  Jia  dici  poiiunr  id- 
quecltquoddiciturf*/.4  f.i  ir quibuicauf.fi^n. 
tac.  ftabula  vibanaprxdia  non  cllc  ,  attameu 
quod  ad  caufarntaciti  pignons  pcttincat ,  noo 
mulrumabvrbanisptxdiisdifTcrre:  Hxc  vidc- 
tarfcntcntia  Donclli  trail.dt fig*\.caf.Ar..v*tjia** 
Grvtan.i  var.xt  Hott.t.olf.M .  A.Fab.  19  totiitcl. 
j  e.Alb.Gtnt-^.ltcl  4-.Mtrctr.in  tonciliat  fag.  j(. 
Torcat.in  l.ihtn.w. 

tradijvicinitatem.  ]  Malr  hic  feqnirur  Vufr. 
hancdifFerrnriam  inter  vrbanasdc  rnilicas  fcr- 
uiruresconftitacntem ,  quodin  lllisvtriafqac 
prxdij  vicinirasno  requiratur.Ercnirn  &  in  gc- 
nete  8c  in  fpecie  vbi  dc  vrbanis  fcruitotibus  a- 
giturvicinitasexigitnrni/i.f.i  J.1.4  6.8  9  IU 
21.19  y  &l\.dtjtru  vrb  frtdicr.  &fifingulai 
fpcciespcrcurras,  non  oifi  intct  vicinaprxdta 
locft  illis  cflc  deprchcndcs.quin  imo  narara  vr- 
banarum  fcimrutnm  matorc  vicimtatcm  prx- 
dioium  requitere  videtur.  Nccobitatquodin/. 
t  in  frin  ccm  frtd.  dicitur ,  paiui  refcrir  vicinar 
finrxdcsan  non  :  vel  qma  itlc  rcxtuscfl  dc  fct- 
vitute  altius  00  rollcndi,  qi«x  etiam  a  rcmono- 
xibusxdibHsdcbcnporeft  /.4  f.  vttJ-t,  frt.in 
frinc.fiftrv  vinA  &  afpecie  male  infcrtnt  gcnus» 
vcl  quia  i!Iaconftit'it:onn  fimpliciter  valrt,fcd 
eatcnus  vtiliseft.fi  xdcs  intcrmcdix  fint  bumi- 


dcmgennsdcfiniredcbeat,«r^«  /  i.h.tit, 
£x«»fM»d>/*r.]Dehocad>umcitaliquiddifp.   K-s.&  qutdrmcatcnuv ,  8c  ram diu  vrilis quam 


dm  domiuusinrei  mcijitis  n6exrulent  qcks.vcl 
den<q;genctaliterdiccmus.ficutprzdtofutnio 
impooi  porcltfciuirus,  itaflc  rcmoriori  prxdio 
imponi  poiTr,vt  qucmadmodiirnillocafuxdifi- 
cio dcmum cxtruclo  vtilisciTc  incipit  fcrvitus, 
ita  hoc  quoquccafu  feruitusquafipcndeat ,  in- 


prxc.lit.  A&  agttat  infiahac  difp.th.j. 
f  Lit.  B. 

Son  locofe  d  q  uahtat  1 .  ]  T  u  1  b  a  r  e  h  i  c  y  i  d  e  t  u  r  /.  x . 
ie  ftruitut  ruji  prtd.  GloR 8c  D6.  hicdoimitant. 
Probabilirer  dicitui ,  quod  diftinclio  fcruiruru 
eonfidcrctui  vcl  fimplicitcr.vcl  cum  effeclu  ia- 

jis  vidcliccf  rationcacqaifirionis.  conflitutio-  tcrimdamiQteimediocriam  pr^dio  roetit  im- 
nis  autamiiTioois  ,  p<gnorationis  noui  opcris  potui:quaoi  veum fcutcntiam cllc.  d.  l.o.tom» 
jnuociationis  Sc  qnorum  effeCtuum  idcncitas  e-  fjtd  docct  coWiiio inl.j  b.D.tod  qnx  fimul  d  t '- 
liam  facere dcbet  idctitatem  fctnitut nm. Hinc  ferentiam  illam  Vult  planecocfnndit-  quonia 
T.cfetuitnsaltiusaontollcndi ,  cumciusead.  quod  in  dl*.dea!ttus  ncn  tt-lltndi jeruitutt ,  idfim 
•atura  fit,fiuc dcbeatur  xdificio ruri  (iuc  in  vr-  /.  ?.  Air/nmafriimarur.  Et  fcruitutes  rulhcas 
bccxftmclo  rnciuoctumvBica^uofliaodovi-   tiikaatia  aiiq^ua  prxdioruru,  iciaus  impediri, 

a  «Jkuj- 
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■utemronceiTtoctiamliberratemprxdio  refti-  altiustoIlcndi,&eorefpeAu,qaar-oosrclatio 

tutt.  Alix  igirur  explicationes  St  coDicclurx  fic  ad  vicinom.quime  altiusxdificantcipfe  co- 

quxrendxfunr.Duashabcr  GUft»d.%.ttfut.l.d.  traardificarc  •  Sc  luminibusmciselriccie iute 

«tf.Primafiquisfitin  quafi poflcflionc lcruitu-  conftitutafcruirutc  non poteft  Nimuum,vrc-  ' 

tis  1  ne  altias  rolla  xdes mcas,ego agam  iusmi-  xemplo fimUi  vrar. fcueftram in fuoaperite iurc 

hicflcalrius  toLlcodi  Vcriimitaego  vmdicono  libettatiscaiufuishcet ,  fedquominus  vicinus 

feruitatcmfcdlibcrtatem.  Secunda.fi  debeas  officiat  luminibus,apctirc  non  licct.mfi  impo- 

mihiferuitutem.vt  altiusteneasxdificarum.q»  fitaferaitate,qaxrclatiucdicipotcft,Iiccrefc- 

Eoft  Dyouralafon  indf  tqntn  ^t.uacxcmpli-  neftramaperirc,&luminaimmictercquatenus 

cat.fi  xdibustuis.quxmeisdctieantfctuitut?  fcil.pioptcrfcruitutemimpofitamviciauscor.- 

oneris r'ctcodi,colhpfis,  ego agam  ,  vt  ardcscs  tta  nihtl faccrc  potcft ,  &  it« liceat  camcftcctu 

truaiqtiotignumimmutcte  vcl  onus.impone-  vt  lum;na  ica  rccineam .  quodfololibcrratis  iu- 

re  poflim  Verumhccfcntcntiaptancincptacft.-  renonlicet.  Ead.ratione  iurc  tibertatis  altius 

relquiaaliudcft  xdificare.ahud  altius  tollcie;  toifeic  licet ,  fcd  itatollcrcne  contratollatur. 

Tclquiahicnullafcruitusaltiustollcodiifcdti-  impofica  dcmumfcruicutelicet:  quo  refpcclu 

tumoncrisferendi,  cuius  viodicationeconfc-  int.x.dftruit.rufl.  dicitut  fctuitusliccrealtius 

quorvt  vicinusxdcs  tcficerc  cogatur:  rclquia  toilcrc  Videetia  Ant  Fab  lyctnitcl f  .&ij.tnf. 

itavcrba/j  *<jut,  Gquisagit  iusfibi cflc  alrius  Lit.E. 

xdt  s  fuastollendi ,  incptilEme  cxpltcanda  fuc-  Htdiutrftftruitutts  fum.  ]  Vidclicerne  lumi- 

riut,liquisagat,ius  fibicflc.vt  vicinuscogatur  nibusofficiacur,& ne  alrius  collatur.  Haclcnus 

xdesfuasaltiustoMcrc.  Aliac6ic£tuta3c  cxcm-  illarintcrfe  Gmiles.  quod  maximc  fuhlatione 

pltimiftiusferuittuiseft,fiintcifitmca,vt  vici-  xdiumlaminibusofrtcifolct,*rj  t  t.dtftrv.vrh 

nixdcsaltiu«toliantut,&itaeumvt  xdificctAc  attamen'aliis  quoque  modis  lumina  impediri 

altius  cxtollar  cogere  poflim,veluti  fi  pcr reper-  polfunt,veluti  atboris  nofitionc  /  n  ftru  vrb.vt 

cufllonemlumcn  inxdesdeferatar,«rjM./.i7  |.  proindeplusfitin  hac  feruiture  ,  neofficiatur 

%.dftrv.vrb.  Telmercator  dolofas  vmbrofasx-  lumimbus. 

dcs  vel  taberoas  habcre  v cli t ;  tc!  fi  xdibus  al-  An huic ftruitutt.  ] Verba  Tr.ira habenr.-an  huic 

tiasfublatisincommodusTcnrus  vcl  tranfeun-  fetuitati  locusfit .  fiquisacquiratpattExdium 

•  tiumprofpcctusinxdes  r.ieasimpediatot :  cu-  ab  co.quiio  aliapartenon  venditababet  feoe- 

iusmodiexemplaproponunturaCxpol  d  ftrv.  fttaminarcnaravicinaiumxdium  vcnditatutn 

r. 2  c, ,n. 1 . Scd  &  hanccomecluram  deftruit,  tum  rcfpicicnrcm.cV  rcmittit  fe adTcflaurum qucm 

quod  vnicatancum  craditar  fcrnitus  oncns  fc-  hoc  dicitararEimare-  Veromex  allegato  loco 

rendi,qaamdcbensaItquidfacerecogitur./  tj.  apparct  &  obfcurc&  male  hancquxftioncm  k 

$.i.dftru.l.(,§.ififtrvit.vtndtam  qjiccmfmo  Tiproponi:  quianon  tamquxicndum  cft ,  an 

di  extraotdinana  feruiraris  fpecie  ICti  fupra  huicfcruuutiiitlocus.fedpotiusaoxdcsira  vc- 

dd.  locisegifieaatcogitafleooo  videntur.-tum  ditxcenfcantat ,  Ttmaneant  in  ftatu  quo  antc 

quiarepugnantverba  indicl.%.  tque  tui  fibttfft  fucrunt.fic dcbcant feruitutcm nc  ofticiaturlu- 

mltiut  tttltndi  6t  maxime  i aLi.dftruitutrujl  Li-  minibusiisquasvenditotrctinuit.  Cujod  licet  ' 

cere  altiustollerc  quxcoa&ionem  ex^ludut.  aflirmare  videaturTreut.exco  tamendubium 

Vidcamusan  tcntaripoflit,  vnam  candemquc  tedditur,  quod  cum  tes  fua  ncmini  feiuire 

eflc  fcruitutem  ,  qux diucrfa rclationc diucrfis  poflit ,  vtrxqucillxxdcs.quamdiupcncscuo- 

oominibusappellctur  ,  caufamprxbente  for-  dcm  dominumfucrunt ,  iouicemfibifeiunutc: 

roularum  diacrficatcqux  ex  parte  aflcretis  fcr-  dcbcrc  non  potuerunr.vt  ita  neccflum  efier,de 

uitutcncgatiueex  parcc  cam  ncgatis,arfirma-  oouoexifterc  fcruitutem.quod  tamcn  cittaco- 

tiuccoucipiuntur:cxquadiucrfiratectiaipfatn  ftitutioncroficrinonpoteft:  facit  contraTr.  L 

feruitutem  ditierfimodc  anncHaram  probabile  10 .<//rrt/w£.quodipsu  agnofcit  Tcflauius.qui 

eft.-  &  cumferuiruspriu.uiont  libertatispotlit  licct pio  arfiirtatiuaiudicatum  fcnbat,  roagis 

dici  fciuitusaltiusrollfdi,  quxiureillopriuat,  tamen  tandem  vidcturinclinare  in  oegaorcrn, 

&  hrc  verba,  dcbcofc;  uitutemaltiustollcndi.  cxtracalu  fcruiturisvt  ipfcioquiturpermancn- 

hanciotcrprctnt;oncm  iccipcicpoflunr  dcbco  tis.v.c-tigniimmittendiooc!nfcrcodi,cu  quo 

fcruuuccm  a!titjiio!lcndi.  Verum ,  vt  libcre  tp  oncrc  proculdubio  xdcs  vcnditx  intclligcn- 

fcoiio  .  :puua, exiftimocatcnuidici  fcimtute  tui,quod&probatCxrol.*/*rvi/.f^g.»  «. 

THfi: 
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ji*  disputatio  xvrr. 

THESIJ    III.  df  Cuiaciusnon  ommnoejprobarevideturrat 

,        Lir.  A.  tamcid  quomouctui  Cuiacius,  qttod  aliasnul- 

Affirraar  hic  nemioi  lieerc  pariere  fuo  aper-  la  rauodubirandi  lir.occ  rcmoutiur  aRoberc. 
to.fvn  .itra*  iDcomvito  vicinto  habcre.Quam  z.rereft  lecf.jo.  (quomam  licttcirca  interftitm 
f,  "ucnt:am.  Iiqntdemoaiicsp.opnusfirfaliam  illud.dub  tandi  ratto  fir,  illud  tamcinanet  nul- 
edVextllimo  q  a  ii-utarJci.fiasaitiusfollcrc,  licJU  inpiion  pairc  lep  is,  qua  area  ntilli  fe-ui* 
e:urr.li  v»cinoorriciatur,  liccr  ,  etian.  Iitcb.t  rutc  dtbi  ns  ptoponituijncquc ab  Hotromi  {*. 
q.H<di)istacctc  m  nioptio  parictc ,  qucm  ctiam  tmicab  refponf  4  qui  non  probat.quod  fcruiture: 
JeftrueteUcet.vticdeHottomao.a.aiwif  rejf.  lum  numdcbciisnullopl.incmodopoi1itav.1ifi» 
4 o,u*ra  m  ticpiofc  adJucit  Tr.fct  omni-  carc.Leiodc  rcprthcnditut  Cuiac.cuca  cmen- 
copioboDo.'cUio  Comu  poliirqucmapenic  dat101.iV.40  d.ftrttit  vrb  qua:  exrat  i.obfcrv.  jr, 
panctc.niurcluo,  Ud  vicinutn  poitc  coiitiaar-  (quon:a  error  hic  cll  rvpographi.quittcruhic 
dtcriare.agereautcm,  jus  viciuonon  tflc  pa-ic-  poliut/  14. d ftruit  vrl  ')  Et  h.t  cquidcm  rcp rc- 
tcm  ipertumhabste,  ron  pollc  Nequcob.tat  hct.liorcdacft,  quonia  iam  antc  probauimus, 
quod  prohare  videtur  x/  4  6*40  <t" firvvrbAn~  propriopariciiapcriolicerefcocftrasimmitte- 
rctanctm  fcrttitutis  vicioum J u  m  1  o  a mea  C*ci-  rc:verum  eanon  dcccbat  Tr.  quippcquifcqui- 
peretcncn.  q  uarcl^ontlcuvci  {cruirutcm  tale  turhac  in  rcfcntcnciam  Cuiactj ,  cxiftiman»is, 
fe#£/,4.ilK'Uigi ,  per  qaaroviciauslumina  cr-  inuito  vicinonccptopriumparictcm  apcrirt  I  - 
ceotatomedium  dicmitati  vJhoc  cxp'icaot    ccre,&idco/»d/, 40. pro commun  rpponcotis, 

GiolTaBc.&Flor  vtdl  4  vclpotius  (qtiiahxc  cacco. 

etplicatioprxfupponithngularcmfpccicmfcr-  Supcrcftiftahaclir.quxftio.an  tc  quomolo 
TifJtis,&  rcreconrutatui  \>ctd.l  40.  )  cx  vcr-    difFeranr  fcruitusluminum.&ncluminibusof- 

bis  excipertttnert i.  quiahacTeousiure  fcruitucis  ficiacurEasquidcmdiffcrreaffirmatTicut.per 

fit.vt  vicinusluminibusofficcrc  nopolfit:  alias  l  ^.d.ferwvrb  fcddubiumfacic.quodfolaexccp- 

cttrafcruitutcm.iutcquidcmfcncftrasimmit-  tioluminum,dcqua<jf  d/,4  agirur,  non  potcft 

to,  fcdviciffim  vicinMsiurcfuo  luminibusob-  faccrc  feruitutcr» ,  nifi  fimul  hocadtum  fit,  uc 

ftrucrc  potcft.Ncc  mouct  oppoftrio  d.l.4.  intcr  viciuusluminibusofriciat  ■•  quoniam ,  vt  paulo 

fcruitutcm  luminum  ,  8c  nc  Utminibusofiicia-  ante  probatum ,  quiuisiurciuo  luminaimmit- 

turrquiahxfcruuHtcsditfctiiuc  tantnm  fccuo-  tereposfit  HincDoncll.u  comment.  *.  divcrfi- 

dum  quid, &magisdc  mious.  II!- icipicic pri-  tatcm  ind  /.4.  propofitam  tanrum ad  conccp- 

tnordialem  conft.tutioiKm  luminum ,  &  in  lo-  tiooern  vcrborumrcfcrt.Suot  qui ciufjnodifcr- 

cofiogulari ctiam cifc,  Sc  co quoquc  pcrrinere,  uitutcm  confinguot,  vt  vicinus  cogatur  habcic 

vt  vicinusaliquid  remoueat ,  potcft.  Et  une  feneftrasinfuo.vtindcadnoslumendctiucrur. 

q»jxcunqucfcruitusluminum.qux alias  inuti-  Verum hxc pJane irrcgularisfucnt  fcrvitus,  Sc 

lisfuturacifct,  bocncccflariofccumtrali  c,  vc  harc  cxplicatio  abhorret  a  pt-aprietatc  pbra- 

cc  vicinus  illisoflricerc  poifit.  Jlla  ieiunaobie-  fis,luminaooftra excipcre  dtcl. lt^.4.  Dici  poJTic 

tttiocflquamoueturCuiac.  t.  obferm.}i.  quod  fctuitutcmlumicum  rcfpiccrc conflitutionem 

nihilinterfit,  pedesuc  anoculosquisinalieno  nouamluminum,fcd  camncluminibusofficia- 

rubeat:'quoniamimomultum  intctcft ,  ncque  tur,c6fcruationcm  ciagn  prxtcnrorttm.  Paul. 

infpiciendt  inalienum.fedlumioisgratiaquif-  .Caftrenfi»  d  /.^.hocdirfcrrehasfcruitutesair, 

quefc.ncftrasimmittereprxfumitut.Plancfta-  quod  alteraplusaltcra  minu<;  continear :  com 

tutis  Sc  le^ibos.ficut  xdifiaoruoi  altitudini.ita  qui  luminu  feruitutcm  dcbet  peiTe  xdificarcat 

huicquoquerci  modusimponipotcft.quodfa-  quiduisfaccre , modo lumen  necclfarium  vici- 

clum  vidcturi»/.u  Ct>i  de*dtf princip.  vbidi-  norclinquar  :  qui  autcmdcbct,ncluminibu6 

ftinguitur  intcrfcncfli«slucifcras  &  piofpcfti-  officiat.nihil  planequolumcn  minuatur.faccre 

uas,  &  has non ni(i  lubccrcomodo  &  dillantia  polle,licct  aluslumina  vicinoabundcntrquod 

habcre  permittitur    quamuis  illa  conftitutio  etiamfcquiturCxpoJ  loc.cit  Sc  fcrc ctiamDua- 

«ouecx  Giarcoinfcrta,  Sc  vtique  confuetudioe  ieo-  *  dtfpHt.\\..inprincip  Et  haclenusadmmi 

&;ipfarcip.cooditioocantiquatafit.  poteftdirTctcnciaa  Cuiac.  tradita  ,  x-*bftrv.^. 

frbirt:Ureprehendttur. }Bi%TCf rchenditurhac  quod  qui  luminum  fcruitutcm  dcbct.xdtflcare 

lit.Cuiac.t.citcacmeodarionc/.t4.d  feruit  vr«.  pcflic:  Ecenimquxab  Hottom.i  amic  rej'f  .4. 

iuquapro>»N//>,putajt{cr;eudul/Mix»i'7».Ipfequi-  pioponunturdiifcrcntiz,  quodfcruitusoc  lu- 

minibus 
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laminibusofficiaturhabecurab  xdib*plcrum-  h.cnobisrcscncAnronioFabro&Hottomar:- 

quce ■  rcgioocpofiiis,altcraab  xdibuscotiguis:  oo.Iilc  iu  aclu  msfolumcundi  cumiumct.tocf- 

illa  hoc  cociocaciie  vicinus  atiquid  UticcioJu-  feait.ct.quc  vctbi  l.i.dfcru  rujlty  tnj>ri»  Injltt, 

mina  mcs  miuuat ,  hxc  vt  oudc  patiatnr  &  mea  defcr.;riU  tttam  fu.tiHwer.tOixmyciuo  intciprctl 

luminafcncitrafque ioarcam fuam cxcjpiac.dif-  afcribcnda & eTpungcnda.nimisaudaftcr ,  oe 

ficultaccm  ooo  tolluot.Pnmacommcntitiaeft,  quidg<auius.{ica,contc-aJtt,&  inl.t.ouemadm. 

ncqucpoiruntxdcsaltcrxalreiis  haoc  fcruitu-  ycrv*/»//.cipiclschocactuin  ,  vtetiam  fme  iu- 

tcm  Jtbcrc.nifi  quaratioucm  ercgtoocfibiop-  mcotoircliccict.comiv.ii.ifcitur   Haft  ntcncta 


poficarum  habcnt.  Altcrapuncipiu  petit ,  qucT- 
oiam  lam  antc  probauimusio  (o!a  lumims  cice- 
ptionc  nuilam  confiitcrefctutcutcm:ctia  paulo 
antc  notaca.Illud  utC  obfcruandum,  oon  cas  ta- 
cum  fcruituccs  vt  diucrfaspiopooi,  quxfpccie, 
fcdctiaraquxgiadu  ,  quahcate,  &  fccuudum 
plus  &  miousdikioguuotur. 

Lir  C- 

"  g»f t  itidtm  diuerftjunt. ]  V i  dcl i cc t  fe ru i t u s  pro- 
fpcdus,&  nc  profpcclui  officiatur-  Videtur  au- 
tcmharumferuitutumead  ratio&  proportio, 
qux  priorum  duarum  luminum  ,  &  ne  lumioi* 
busofficiatur:vt  pr«indc  ctiam  ficut  bx,  fccuu- 
dum  plus  &  minus  dilcingucndx  vidcantur, 
Nequc  coim  probaodam  puco  Cxpol.  quem 
Tr.  fcquirurfentcotiam  ,  quodquifcruitutem 
profpe&usdcbct.tencaturaliquid  faccrc,&  re- 
rnouerc,  qjxptofpcctuiofficere  vidcaotur  i  tl 
quisaurem  debcac.nc  profpectuicifficiatur.eun 
latiscfle  nihil  contra  faccrc.  Hoc  quidcm  plaoe 
diuinatoriuro,  &  conrtanaturam  fcruitutuma- 
liquidfaccrccogi  &  accidcntalc  cll>  vtahquid 
iotcrucoiar.quod  otfici.it  profpcctui , qui  facile 
ab  inhiolibcr  coofticui potclc  ocque  vcrifimi- 
teeft.quodfcruitusproipcclusplcniorfir.quam 
illa  oc  proipectm  olficiacur. 

L  t-  D. 

AdtjHietiam iu* vtnandi  ]  Caute  facir ,  quod 
t»tumrcfert  hoc,apcrte  o6  probat :  oihil  eoim 
poteft  dici  fa!fius,qua  ius  vcnaodi  ad  feruicutcs 
vrbanastflerefcreudunv  Iniuiiam  tameofacic 
Gailio.qui  obf^d.aaa  fccuitutem  vrbanam ,  fcd 
Rcalcm  eife,  cura  Zafto  affiimat :  quamuisncc 
intcr  ruiticas  fcrutturesius  venaodi  tccle  com- 
putccur,vcoftcndcmus/«//>.i.<//j£.zo»/ii>.,|. 
THESIS  IV. 
Lit.  G, 

Rectc  hic Tr.  in  defiojtiooibus fivc  dcfcrip 


prxtertciiusil!oserprctios,  confutatur  pct  /. 
j8'lV.  O.  vbifalforcfpondcrct  ICtus,  cumqut 
actum ftipulatus cit ,  itci  poftea ft  pulandooi- 
hil  agarc,  nifi  ius  pcr  fc  cundi  in  aclu  cootiocic- 
tur:&  incptaplaociatio  aFabi  piopofita.quoi 
vcrba  fiot  mtcrprecanda  cootra  ftipularorcni: 
fiqutdcm  nihilimputaripotcftci ,  quiper  itct 
iuscundi  pci  fc,  propiioiignificatu  intcllcxic; 
ncquc  vcro  lCcusrationcm  dccidcndi  ab  am- 
biguuatc  vctbipeticfcdexco,  quod  (tipulatio 
actuscontincat  icer,nonfccusacioftipulatiooe 
fuodi  vfusfructus  concinetur</./.j  8.  Acccrt  t  /  ». 
f.vlt  dnouat.sbi  dicicur ,  oihil  agcre  eum  qui  a- 
etum  ftipulatus,  pofteaiterftipulatat.  Ncque 
enira  vctum  cJt  quod  A.Fab.aic nulla  poflc fiert 
oouarioocm,  niii  in  poftcriort  ftipulatiooe  aro- 
pliuscootiacatur:quiaimofufficic,aliadin  po- 
itcriorcm  ftipulatiooem  dcductum  cflc  :  quia 
&  illc  locus  do  dc  nouactonc,  fcd  fimplicicet  de 
fttpulacionc  ioquicur.  Scd  obiicicur /  i.  d.adim. 
legat  vbiactulcgato,  fiircradimatur,  nihil  a- 
dcmptum  ICtusrcfpondec.-atquio  fi  io  acruius 
euodipcrfecontiocretur,  vtique  adcmpciooc 
h«c aliquid agi refpoodcodum fuiiTct.  Rcfpoo- 
dcc  Donell  i  \  csmm.6  aihi\ adiroit.id  eft,  noirer 
cimiumcuro.quianoopotcft;  ooo  itcrfioeiu- 
mento.quiahocaotcanoo  legauit.-qux  ipfaAc- 
Cnidndiil  l.i  d.adtm  Itgat  refpoofio  clt.  Vcrum 
quiahocnimisargtirum.&fcrccaptiofum  vide- 
tur  (quoDiamfiquidcminactuius  euodi  perfe 
cootioecur ,  etiam  ipfum  lcgatoactulegacu  vi- 
dcri poteft)  rectius foi  tafle  dicitur ,  quod  cum 
accusoatutafuaiofccootioeaticcrdf./.<9</.K.o. 
0>d  l.p.f,  v!t.d.  nottat.  idcmptioacm  fcquuta  ica 
potiuseiplicaruDt  ICti  vt  pio  oulla  habcatur,&r 
ita  aclus  10  natura  fua ,  8c  qualisrcgulariccr  eft, 
rclinquatur.  Plane  ii  icitatorcxprefsc  ita  ade- 
meiit,vr  cum  fioc  iumcnto  ireprohibueric,ooa 


tioni bas  {  quibusalias ad pctfccliooem  dcfioi-  dubitaucrim ademptioocm vtilcm futura.quod 

tioois,aliquid  addi  poflic  _)itiocns ,  x&a$ ,  vix,  licct  io  icioerc  mious  fit.co  tamco  refpeccuhxc 

uihil  vulr  matari.Nimisimprobahxciura  tra-  adcmptio vtilisfuodofcruifci cflcpoccft,  quod 

ctaDdiratiocft,LL.cxcaptutuometiij,&quid-  iuseuodiperfefrequftiusfolcatexerccri:  vcluc 

quidnoocapittuuracaput,procinusfpurium  Sc  ctiaexprcflacoQueotiooeitacnftitui  adus  po- 

cxpungcudumclamitaxe.  Cura  duobus  auccn  tcft,vcfitfiue  itmcrc,/<rf  4. §•/«-*,  vmd,c.  Ad 
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cundcm  modum  in  fructu incft  vfasd.l.  g.$.v!t.    harc  duo  diftinguit.vf  qui  viam  rubet.vchiculfi 

d  nottAt  tt  quifiuctu  legato  vfum  adimit ,  nihil    agctc  posfit  &  limut  a  latcrc  iumentuuuquiau- 
adimerc  dicitur /.14$  fd.vfufr  ey>hjbit  vttame    tcmad>um,non  (imiil.fedtantumfucccfliuc.aut 
nihilominusaliquando  harc  feparari  poflint  /  s.    (i  fimul.ita  vt  pratccdar  lumentum  fcquacur  ve- 
$.i.vfuftHil.t]ucm.idm.c*HtAt.  dcquoactum  dif-    hiculfiaut  vicc  veifj.  Abfurdiusadhuc  Robcrr. 
put.pra?c.Hxccootra  Anton.Fab.  proalTcrcnda    4.  fcntcut.j.  putataclum  (ignificarcipsaaclio- 
dctinitione  adlus.quod  hic  ctiam  cdtineat  iccr.    ncjn.viam  aarem  ius  Rcclius  dicitui .  quod  via 
Aliamcontroucrfiam  cidem  adtai  mouet  Hot-    femper  pcrpetuo  &  ptopnerate  fujcotmcar  ius 
tom  0&/>r**/.ii.negan<co  contincriius  agcodi  ^agcndi  vcluculu.atftii  »on  fempci  /  i,\d  ftr  rujl. 
vthicalum-  Scilicercxiftimar  ille  ,  vctenbas    &  vbi  contioct,  coufcqueatia  magis  quada  qua 
ICtis  hic  noo  cOoucnifle:t5c  Paulum  quid^ni  cu-  pioprietar:  verbi  comprehendeic.qija?  v  1  rtur 
Modcfttn.nullum  interaclum  fifviam  dirftrcn-   fcntcnria  Cuuc  n. offis.Denell.it.com  t>  Dunr. 
liamreliquiflciPompon.autcm&Vlpian  aclum   t-dij}.)\  Chaio.ii ,  venjim.t.Marc  LycUm.\  mtrr; 
iumenti  videtut  vchiculi  propriamputarfc:  cui    ia.Hucaccedit,quod  10  viactiam  corinetut  ius 
conicclutarncobftct/.  \.d  jeru  rufl.  dcfiniti.'-   trahendi  tignum  ,  fercndi  haftam  rcctam 
■  cm  atlusqux  Vlpiani  eft,  itacmcndar ,  quod  ferv.rMjl.ibt  vid  Gothof  Vidcu  cciampoflit,  cp 
fit'ius  agendi  lumcntum.non  ctiam  vehiculum:    aclus  tantum  contioeat  altcruciu.agere  111  m.  n- 
Tt  ita  itct  fir  equitum  &  pcdicnm  ,  adrus  mulio-   tum.vel  vchiculum.arr.  dctiuitioms,  qtudici- 
num  4: ag.»fonum,viaa'irigatum.Quxfanebcl-   tui  cflc  lusagciidi.non.iumentum  Sc  vchicoio, 
lcfc  fublcqucntia  ptobaremnon  inuitus.fi  opi-   Ud.iumcntum  vtl  vclucilum  ,  lcd  id  ccxtnsci- 
nioncsHotrom.candcm.quam  tcxtus  mtis.ob-    tati  non  fciimt  VI  mo  ad  pioium  conrim  ario- 
truercur  authoritaccm :  ncquc  tcmere  aut  tcx-    ncmnotandum  .  quod  lci  uuutcs  ilta-  c:csnoa 
tusemendandi ,  autlG.  intcrfe  commictcndi    tam  fpccicquanipouusgiadu  ,  fccundum plus 
funt.Et  ftaroamtis  ij-iturcum  Vlni an.s» // I  &    &  minus  diffcrrc  videantur- 
tum  luHin.in  fnnc  Inflit.dftruit  frtd  qwod  111  a-      Sivi/itMmhtitudinem  jPioponit  ex/  2}.d Jerv» 
Aueciam  ius  agcndi  vchiculum  connneatur.    tufl  (i  via cam  latttudincm non  habear.qua  vc- 
Cui  icntcntiar  no  obftat  d.ij.d  ftruir.vbi  dicitur    kjculum  ire  posfit.itcr  fucurum  non  •  ii  Sc  m.ile 
fi  ita  angultuslocusfit ,  vt  iumencfi  ranrumjgi    emcndarc  Hottom  ttert ntMut  MHmnon  vim  E- 
poflit ,  aclum  cfle  .  quoniam  actus  iliuspleniur    quidcm  cmcudacio  tlla  neceflana  non  rft ,  vcl 
cum  vtroquc  iurc  .  a!iu<;  minus  plcmis  c(\ :  rd    qnia  actus  plcnuserum  in  fc  haber  ius  vchtcult 
pioptcr conucntioncm parcium, vcl qualitacm   agfdi.vel  quiapoteftintelligiea  loci  aognftia, 
loci  auguftioris-  vtique  euim  cum  lurticntuin  j-    vt  occ  iumentum  ire  pollit  quod  ipfum  impltci- 
gcrc ib  itincrc  nuoquam ,  in  viafempcr  conti-    te  vidccur  fijjnificalle  lCtus.quod  vbi  vchiculu 
acatur.iusagendi  tantumiumcntu  nonili  a«ftus   duci  ncquit,  nec  lumcncum  conitr.odc  agi  poiTc 
erTc  potelt.Cortoobiicit  Hott6./.J|.  d^tru  rufl.    vidcatur.  Arcamcn  ncgari  no«  potcll  quod  co- 
ybi  air  ICrus,via  pofle  cflc  anguftioreodo  pe-   modior  flr  Hortom  lcctio  :  dquidi  m  ntm  faris 
dibus.mojo  vchiculum  irc  poflit,  alioquin  icet-   accoiacc  opponuntur  via  cViter.iute:  quar  aclus 
futurum  non  viam,  vcl  adinitla  emendJtionc    eft  mtctmedius  &  111  quo aliquando  tantutn  ius 
Hotcom  ac>um  aut  itct  futurum  non  vum  Kcf-    agendi  lumcntum  lncfle,oftcndit  /  h.tit.co- 
ponfio  cft  cai-quod  n  vi.i  ncccflauofcmper ift«  ,qi--t  rctfte  dicctut ,(i  ca lat.tudo non  fit .  vt  vehi- 
ttt.iusapcndi  vchiculum ,  fcd  ^baiftu  aliqu  indo    cuium  duci  qucat.aliquando  aclum  fnturum  ef- 
abrfle  po.lit:  ic  iuxta  vllgatam  lcdiooem  ,  cu-    fe     vt  vel  nico  oon  lit  admittenda  (implicitcr 
iusmutandxnulla  ratioclt.non  obfcutc  colligi-   ptopolitio  Tr  itci  eflc  futut  um. 
»ur,etiam  in  aclu  aliquandoius  vchiculi  agca>  THESIS<  V. 

diiBcfl'e:quodctiam(acispcrlpicuc  traJitur  1*1  L  1  T.  A. 

l.7.S  t  &  Lii  dftruit  ruflfkiin  u  tfHtmtd  fcrv.  Yt  M<tuam  <jutrere.]C onrt*t\^  inrrr  fc  videntur 
am.frl i|  (  x.d.Mcc  fti!  vb!d:citur,  6adus&  l.tojerv  rufl  frl  vlf  fiftrv.zind.io  quatt-m  vtia- 
itct  acccpto  fcranrui  .tolli  via:quod  fanc  Scfal-  que  rtnr  f.-tit  n:i  j  I  ..bconi«.  v.  ononatur,  opor- 
fum  6c  abfuidum  tflct,  fi  in  via  hoc  amplius  ius  tct  .tut  illum  (ibi  ftufle  conctanum  ,  quomodo 
■gcndi  vcluculu  cootineretur   Atdixcuc  quis,    d  .<  1!  :  cum  vartallc cxiiiimjt  ,  autfcn- 

hoc  modoDullam  iotcradum  &  vtafupctfucu-  tcntiam  ciusi»</  /  vlt  jijirv.vend.i  Paul.noo  tc- 
jidi4etcoti<i.rorcatulusrn/t.Jy«rM.n«.x^.it)\   dcautminascaadidcacccptam  Sc  cxpltcatam 

cflc: 
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eflc:8tfolcra!iasin  Labeonf  iniquioi  eflc  Paul.  rum.quodnihildeminuaturde.friiclibus.cou'- 

ncc male  Accuif.UK/./  t///.non  rcct? a  1'aul.  La-  cludcrc.miht  oo  vidctui ; &  idcomagisfequor, 

bcoo.  reprchcndiaflirmat-'  nequc  difficilis  clt  Cyn.quodfitfcruitaspetfonalit,  quippeiiber- 

illorum  locorumcompoficio.quod  aliud fic  fcr-  cate prxdij minacns.qux  adeo,  in  quoconfiftie 

uitusaqux  duclus.aliuJipfumicer.per  quod  a-  hutusquxftionis  effedtus.aclioncinrccSfcflo- 

qua  ducecda  fir ,  quodquidemaqua  nondu  in-  ria,cucraqucmcunqac  tut  bantem  afferi  poflir. 

ucutaidcoconftituinequit.quouiainperquam  THESIS  VI. 

partemfundi  duccndafu  nooduro  conftare  po-  Lir  A. 

tcft :  de  cuiufmod.  tciuere  aquxrccrc  accipirur  DeTafellofruc>uarioiamac1ueft  difpur.prx- 

d.lvlt.  cumCovcan.i  variar.i8.  cuiusopinio  ced.thef.  to.lte-  D.  Sed  tllud  i.on  aoimadvert», 

ncmcauillatur  Hotroman.  qua  rattoncdefcndi  poffc  «.xifttmct,  iustllud, 

Sic excaj.c!  o.]  Ccittucr  ad  cxplicacioncm  l.t.  quod  vafallo&  cmphvtcutx  conccdit,  uon  h i- 

Comm.pnd  qux  fanc  fuis  obfcutacft:  &  ocfcio,  brrefupcrficiarium.uquidcmrariodirTercncix 

quid  ibi  Accur.Caftr.  &.alij  Dd-comminifcan-  nonapparct,cumetiam  fupcificiarius  vfumfru- 

tur.Probabiliorcftcxplicacio  Hottomt  atric.  ctum  cooftituere/  i.infi prine  tjutbmmodisvfuu 

refp.tf  .  quamuisfancICtusibidccuendoeoqui  fruH.am. nouum  opusnuntiarc /.?.§.  yd  nov.o- 

id  acq  aifiuit  in  ipfoiurc  hamicndi ,  non  in  iuic  pernun.  &  rcm  vindicarc  posfint  /.  x.d.futtrfie. 

duccud;,ncu  obfcuic  ioqui  vidcatur.  Ncquc  obflat ,  quod  hic  nou  videatur  habcre 

Lit.  B.  iusinfolo.  cui  inhxrerc  dicuntur  fetuitutcs> 

Aiftukaujlus.  lObijcit  i.N  huicfcntcntix/.A/c-  quoniamilludcorefpeclu  dicirur ,  vtcum  noo 

/4.14.  $  vlt.d.  ahmtn:.  Uf.  vbi  vocatur fcruttus  cfle  Jominumintclligamus-qiiin  &quxdafcr- 

peifonx.Rcfp  nJcripoccft,  appeUari it* » OC •  uicutcsinfupeificicconfiftcrcdicuntut  i.io.in 

cidcuci.quodpcrfonx  iu$  illud  rchctu  cft ,  mi-  pr.dferu.  nrb.  ccdcmque  modo  explicandu  cft, 

ximc  fi  pcrfonailla  prxdiumnon  h:bcat :  quod  qood  fupcrficicsdicicur  feruitus/  8^.§.-v//  d.le- 

&  a!ns  fcrutcuttbus  acctdu  /  +■  d  feruttut-  ruji.  gat  t  Et  tjirten  iftiomncs no  vere  imponunt  aut 

iuxtanotJ'.- jtlputjr.prici:  J.thcf  1  eaquevidc-  pjtitintui  imponifcruiructm  ,  quiaius  iftud  ud 

rurfentcnrij  B 1  t.tnd.l.iA-i.vlt.  Ectamcnve-  vcreafficit  ptxdtum  cum  foluto  iurc  iftotum 

itus  cft  locum  illum  coriupcum ,  alitctq,  dillin-  exfpirct.Ncquc  obftac  l.vh  C.d  reb  al.nen.0Uf- 

gucndum  &  cmendadum,  &  omninoitalcgco-  btprohibicusalicnare.uec  fetuicutrm  imronc- 

dum  cllcinam ty> haujim aqut.vt  pecorisadaauam  repoteft.quiadeTeraferuituce,  qux  perpetuo 

ttppulfm.efl  feruitus ,  ptrfonttamenetus,efuivtcinus  pratdium  afficit  loquitur.  Er  tamen  non  inrclli- 

noneji,  non tnutihter  relinquitur :  hocfcufu,  tale  gendnmcft ,  quodimpofitio  fcruitutis  fit  vcra 

ius,  quodnaturafuareaie  ,  pctfonx coaftitui  alienatio ,  fedquod,  quiadcteriuscfrtcit  prx- 

polle,mjximc  fiexcoaencre  fic,  cuius  eftaquc.  dium,ipfaquoquc  prohibica  vidcacur.Jdcoquc 

hauftus :  idquepixccdcntiafuadrnt.in  quibus  fi  vafallusimponat  feri.itutem,pra;dtumfcuda- 

lCtus de  aqua pctfonx lchctaptoponic^ocoh.  lcad dominium tcuerti negabo. 

iedtionitacitx.quodiuraeiufmod:  vtcinisprx-  LfT.  B- 

diis  eorumquc  poflcfloribus  rcl.nqui  folcant*  Vei jbcttsfunJi commnnis  jSociusnccproparte 

occurrit,&  per  inftantiamrcfpondct ,  excmplo  qaidcm  prxdio  communi  fcruitutem  rcctc  im- 

fimtltumiurium,  pcrpctuumhocnon  cflcolh"-  ponitjposfidenrenim  ptoparrc  indiuila 

dcns,vclcertc  cum  Jcmum  vcrum  cfle,  vbi  tan-  ttt  L)  +  .:yl  eerso.f  t  dferuitut  ru(i  t  it.infr.com. 

qua  rcalta.noH  vt  pcrfonaliaiura  coitt  cuuntur.  diutJ.b.  m  le  communi  potioi  clt  conditio  pto- 

L»t.  C.  hibentis.  Bcntgn.  camcn icccptum  cft,vtipfe 

Quxftiohicttactatut.an  iusin  alicnofpatta-  fociusqui  ccflit  lusfcruitutis  prohibcrc  uupof- 

di  vcl  canandiconftitutum  ,  fcruitus  habcnda  ftt  l.u.tnfd  fe*v  rufi.m  vt  n6  ta  fundusquii  pcr- 

fit,an  vcro  canquam  fimplcx  iuspccfonale  ccn-  fonaiustilud  dcbcicccfcatur  Etomnino  vtfcr- 

fcndum.Qux  controuetfiainter  antiquosolim  uitus  vtilitcr  conftituatur.ncceflceft  vt  omnes 

agitatafuu:©*  Cy»/u>y?P#rr.inr«*r.  C.  d.  vfufr.  focii  ius  illud  ccdant,  8c  quidS  cx  ftiic^a  rationc 

fcruitutcperfonalitereflcaflerit.  fcd  diucrfum  fimuhfcd  &  htc  bcniguc  rcccptu  eft.vtplunbus 

probanc  GloJfBari  &Caftr  frFionan  i>tl*.h  ttt.  dominisctiampanccrnoo  ccdcnttbusfcrutcus 

(fridtm.Bart  inl.14  S.vlt  d  Mtment  legat,  vbi  hac  rcctcimpoficahabcatuT,juxca/.«/!f  tomm  prad. 

feateo ttam aic  eflc  commun c m, Ratto tarnd eo-  d  i.u.sn fr. d.ftru.  rufl.  ita tc  ccflloae  nou t flima 

Sfa-  priorc$ 
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pnorcsconfirmenrurdd                 com  frid.  dcm.im eacx.ftcnte, it  cum priorem  afTcrtiorjc 

&  perinde  habcat  T,  ac  firum  dcmum  onuics  cx  /  +.d  ftru  proponar,  nemoibi  dixenr  in  vcr- 

ccfliifcut.vt  clcganter  aii  Pauli  nid  l.vU.comm.  bisludcrc  ICttuTt  ,  &  ica  r.cparc  fub  cond.ttonc 

frkd.  liU-oq.tc  fij.ollcc  fltonema  fc  factatr.,  qui  confttrui,vt  cafum  pcndrntisconditioni-  intcl- 

eam  fccir  antcj  um  alt  r  (bciusccdat ,  moria-  li^ar.  Porro  vt  dc  rc  iph  agamus  conrra  fcnreo-; 

tur.autpartemfjaaialicncr.poftciioriccfTionc  tiam  rrcat  d  l  4.  non  dcccaftituc:oncproprie- 

mhil  agctut  d.l  vU  inprinc  .  quoniambic  piop-  fumpta.fcd  drptomifTionc  clfc  accipicnda.mdc 

tcr  dcrcrtum  primi  ccdcntis.  Ioc;.m  non  liab-t  euinci  vtdcuir.quod  vtiquc  fubconditionc.de 

fictio ,  vt  cu  pofteiio.i  pniie>.  fim  llceflilTc  ctc-  qaoctiam  cafu  ibi  agit.n  fciuiturcm  imfoni  :a- 

dancur.&  vr  Bart.iwi  lult  w.i.quandofj 'Tu  vno  tio  non  patiarm  ,  &  t.-mcn  abfurdum  fuctir  noa 

rcmporc  fingicur.fa&tim  aiio  ,  rcqtiiruntur  cx-  admtttcrc  huitifmodi  p:o  ruiTioocm  vrciiftcn- 

trcma  hibilta .  vtco  tcmooicq.  ofinjMtiirfieri  tc  conditionc  ,  aiTtioncpcifonaliadfcruirtitcni 

pollit  Huicconfcqncntcrhi*  vctbisinfctt  Pau-  ag'  liccar,cum  miiluslocistradu.imlic.xdjficio" 

\us,t£itur rurfut htcatlw pendti/tt , doncc noutu Jo-  nondum  conituutofcruicutcacquir:  poflc.qci 

«K<f<i4r.QuoJomninopatct,accipiendumde  nodus  varias  cxplicationes  pcpent  Accotfio, 

actupoftenusccdearis,  q  li  intcrimin  fjfpcnfo  cxquibuspriorcsduxomninoabfutdx,  &  md. 

erir,(prioiisenimnullus  eft)  dooecpctceiTio-  L+.iBart  r>B/improbacx,quicumG!o|Tain  id 

nein  nouifocii  ,qui  inlocum  priorisdcficicntis  dcfcendunr.vr  intclli^aot  d  /4  dcconditione 

fucccfllt.confirmcr.ir.  Idcoquc  malc  vctbailla  exrinft.ua .  qua  fc  fciuitus  impofica  fioiatur. 

deacluprimiccdcnttsaccipit  Hittom.i .obftrv.  Scd  beoe  aducitic  Zaf  ftngrtp \r>  hocipfumni- 

a.vbi  aliasbeneillam  lcgemciplicat }  vidccna  hil  aliudelTequamleruituicmconftituram  v 

Ant.Fab.ij?«»i"7  i8.Ioh  SLipcr.i»/.a.».f»«/».8.  ad  condiuoncm,  cumtamenibi  iCtus duosca- 

711  ESIS  -VII.  fusSt  duodiuerfamcmbra.ftibconditionc  &  ad 

L  1  t.    A-  conditionem  piopomt;  ncquc  cnim  diccre  pof- 

Tailoryflipulatiine  ]  Siuc  pacti  verbum  in  ge-  fij.rc  ipfa  vnum  &  idem  ICr;m  intcllexiflenee 

■cre.fiue  infpccic  accipiat,  non  fa.isreclc  hxc  ctiam  quod  Bart  diftinguirinter  tonditionrm, 

^crbafchabcntrquodaurmalaoppofttio,  attt  qua  habcar  caufam  momcnranca &  fuccrfliua, 

tnanca  enumciatio.  aut  f  lpciflua  in  allcgatis  v  c  doncc  volam,ad quam  vciba  ICri ,  adcon.i,- 

precarii&cmptionisadicCt  ov.dcatur.  /«nc;n,fintrcl*>ingcnda.VtiqucquoricSaIiqiii i. 

Item  prtcarto.}  Minusveic  &  ptopric  d.ci  vi-  fl!0  conditionc  ficri  dicicur.non  rc^olutiua  ,  fcd 

dctur.quod  prctar.ocoftiruarurfcruitus,  q-tia  fufpcnfiua cond.tio in  dubio  mrcll.oitur :  ncc 

cumfcruitusoequidf  adtcrrpjscorftir  1  pof-  probanduraquod  loh.fupe.  mla..h  t  inrrrvia, 

fic  multominusira.viadnutucocedcnnsriuo-  ircr,&c.& fcruitutcm  dftin£uit  :quaf;  ICti  du 

cetur.potcrit cofticui  bc.inlx.dt  pretar. iu s ma-  dicunt fub dic  vel  codttionc poflc pt  omitti  lrer 

•isperfonalcconftituru  vidcbirur,  cu  criaalias  vcl  viam.iustamcn  quoddam  peifonalc  intclli- 

Sujcltbct  fetuitus  realis  quafi  perfonalis  effici  gant  Viderur  hxcrcsin  lubnltrarc  quadam  Po- 

■oflit/ z^.vU.d.alirmnt  legat  l.^d.ferutt  rufl.  (itaelTc,  vt  fc.  valcat .  fi  dicam  ptonuctome  nbi 

Sultctnditionetamen&c  }lamcitumCiUihoc  conftituturum fcrmrutc  fi  nauiscx  Afiaveaiat: 

eft,  quomodofubconditionc  vcl  cx  tcmporc  fcdnonvaIcat.fi  Jicam  conft.tuoiam  tibi  fcr- 

feruitutesconftituinon  poflint  ,  &  tamco  ita  oitutc  &  uiscund.  tibi  conccdo.iinauiscx  Afia 

leclcpromittaotiu.vtaitTr.cod.loco.Vbino-  vcoit.quiacu  paticntiaquarlocotraditioniselc 

tanduminitio.quodfibiconttadicat  lr.aucpct  aclusfucccfiiuosrcqu.rar.conccfliocontf.tione 

fcomonymiammalc&confufimverbo«»/?»r*i  fn(benfainutil.s«-r.r.qua  crtam  v.derut  fcotco- 

Tratur&abutatur.liquijcmioth  ipfiiconuen-  t<a  Zafi.  d  loco  a  qi.o  1,  d.llcncu  1  t  &  allcgac 

tiooecoDftituiaitfctuitutcs.&Tti^uecumfub  jllumfancpiodill.quifcutiat  noo  intclligo. 

condt.oncpromittaotur,itidemc»ueotiocft,  ,l',T<;.B•         ,  -« 

«uxexifteotccond.tioorpurificatijr:  vr  putc  Sed {jrttjlamento  JPaclioncsqtiibuscoftitaa- 

dcbcatttr  arqucitafiq  tidcmctiamcon.-.cotto-  turfcruuus.itaoppooi  &  ttli.11r.cro,  cum  hcres 

ncconftituidicimtutfcruirutcs.  occcflar.ofc  damnacut  priftaicferuittitf  Non ircV .fiquide 

qucrctut  quodctiam  ft  pulationc  coodttiooafi  etiam  pet  modu  vindicar.o.us  I  gatis  Uruitus 

cooft.tu.poflint.  illa  etiamcauillatiofjciit.fi  potcft  quoJ  vel  proba, .  potcft  tolotcirui»/  19. 

«icaspcndentccoDdiuoncuoacoiiftiiutas^fcd  f.l  autmad  ftrv.am.  vbi  igaoiansfcinitot^rii 
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fltircliflamBon  vtendo  eam  amittit-  Neque  f  /«/r.vbi  vtrumquc  coniungit,  &  cfTccta  nihi 

uod  inv!t.'njht.feru  frtd.  damnationis  mcntio  intcrcfle  ait,  vtrum  lcgatatij  an  hcrcdis  ck-el  10 

„c,  indcalirct  lcgaii  fciuitutcm  nonpoflecon-  cflcdtcatar.  Qux  faoc  bcnc  probabilitcr  drCta 

fcqnitur.  Haclcnusquidcm  rcclc  confctuntur  malc  imptobare  videturTr  dum  lohann.Supcr. 

patftiooes,  cum  lcguo  damnationis,  quod  vtro-  piodtll.allcgat.  Et  potclt  cad.  hxc  fcntcntia  cx 

biquccxrationeiurisantiquitantum  acliopet-  vcrbis  Don.colligi.quibusair,  eliclioncm  cflc 

fonalis  competit:  vcrum  agftidcmodisquibus  Icgatarij,  fi  quaaliascius  captiolit ,  &  viciflim 

tcftamcntoferuitus.ptincipalisnon  erat  omit-  eilc  hctcdis  ft  nullain  cocaptiolcgatatijfit:li« 

tendus,  cumprxfcrtim  hodicpro  qttouislcga-  cct  ftatim  abhoc  deflcc*rerc,&  aliter  id  expltca- 

toviniIicatiodcrur,/.i.C.fe»>wi*a.4/.^*f<  rc  vidcarur.diftingucndointcr  partcs,  qux  io- 

Vettiotrtt  i/fli».]SifetoitU!fil*CC€ltafilbie£U  tclliganturferuituti  velobligarx  vcl  cxcrptx  r 

dcreiminatioconltituta  fir.  eiusclcctioncm  fo-  quod  in  illisfit  clccliolegat  arij.in  hishcrrdisfi 

rcair.conftitutacftex/p  h  t  Scdquurcpugnac  in hisfcruitutcm  conftituctc  vclir.  Qijxcxpli- 

/  2rt.</*/fr«//.r«/I.tcmpcrandu  aliquo  modohoc  catio  omnmo  imptobabilis  vidctur.quonia  fxc 

vidctur.  Erquidcm  diftin&io,  intcrferuitutcm  quxftio.no  dc  partibus  cxccptis.  velutt  victms, 

ex  conucntionc  &  vltima  voluntatc  conftituta,  arbuftis.xdificijs. &c.  fcd  aiijsdifputati  tntelu- 

$C  rationc  d<.ftitutacfli&  ICtus/W t.8.h.t  ver~  gcndacft;&  incxceptis  prxcipoc  aur  Icgatarij 

biictdiry  rclinqus  ,  vtrumquc  moJnm  conftt-  authcrcdiscaptio vcldamnum verfari  vidctur: 

tucndilignificatfc  vidctur.  ProbabiliusW./.  i5.  &  ipfc  contextus/.i6.  dtjtru  rufl  rcftringi  fcad 

d«lc<»ato  daranationis  accipitut vlt.  I.  d.  partcsciurmodiexceptasnon  patitur.Vcrum  de 

fe  prld.aux  in  cffcflu  cft  fententia  Bl  ibid.  vbi  iftaquxftiooeplus  facit. 

intcrcfleairanvcrbaexccutiuafint  dirccla  ad  Siquiebinm.  ]  Inrclligctur  poffitxdcs  altius 

hxrcdcm.an  ad  lcgatarium,  quod  fcquirur  IJo-  tollcrc  qaatum  nudam  habct  proptictatcm  pcr. 

rian./<W.& CepoI.«//rr*  c.at.  numtr  j  cftenim  mittcntcftucluario/.7.$.  i.ivfin.d  vjufrucl  cx 

communisfcntentiaDd.  qao  ad cffeclum cuias  quofundamcntum  Cuiacij.quoad  cmendandu 

fit clectio-.ho Jiequeinteicfle,  anvcibaadhe-  textum'mouctur  ,  dtftruttur.  Ncquc  tcmere 

redcm.an  ad  leeatarium  fint  diie&a,  dc  quoin-  matandi  funt  tcxtus ,  &  in  cafu.  qucm  vulgata 

(i2p.t!difp.<J  th\tVosTitctiia\6uicliacifoicl'pc.  ptoponitlcclio  xqucmilitat  dubirandi  ranoa 

clu  vtriufquecfrceleclioncm.cxmcntc  Accur-  Marccllo,fubkda.&  differcntiaptopofitaintct 

fuind.liS  oimirumlcgatarijptimo.  quificcf-  lumen  &  intct  fiueacccfluni. 

fac&  indefinite  pcr  quamcunquc  partcm  fun-  THE$:S  VIII. 

«Jifcruitutevti  vclit redireclcCtioncmadhcrc-  L  i  t.  A- 

dcm.  vtlocumcettum  dcfigoct :  quod  vidctur  Kumvpicapioijuequt  ]  Dubiratum  air.vtrum 

fequi  Coraf  ind.l9.h  tit.  quomodo&  cxaducr-  vfucapioicf,rcoda/itintct  modos  acquitcnda? 

fo  hcrcdispoteft  dict  elcctio  »  qux  illo  incom-  fctuitutis  Vbi  /.  hoc  notandum,  noo  trctc  hoc 

wodtimlocum  dcficnante »  lcgatano  cooccdt-  coniuogicnmth  prxc-inquajclumeftdecara- 

tur:quovidcturrefpcxiflcICfusf»«»'/.a<>  d.feru.  tione  acquircndi  ,  ex  quatai.tum  cna^citur  a- 

r«/f.lilis  veibis, finuU*  teg*t*rij cttpttejit.  fcthoc  fhopcifooalis.  Vidclicct  co.-.ucotionc  &  lcga- 

fimpliciusproponitForcaruIus/»/ 9  bt  num  1.  todamnatianisvfucapio  atitem  nonpottfk  clfe 

ty  j.fimpliCitcrneutriusforc  clccltoncm.fed  fi  nifi  modusrealirer  conftirnendi  f<  ruitutem,  ita 

nonconucoiunt,  adarbitrumcundcm  ,  quiin  vt  piotinosadhon- conkfionx  fit  iocus  Cxtc- 

drfiniendo  loco  potius  fcquuturus  fit  fcoten-  rumquod  ipfam  quxU-oricm  arrio-r  qttx  ria- 

tiamdebttoris.citra  tamco  captiooem&  inco-  ctatutlit.B  cius(c<icsp:opriacft  wfrAf.2  dtjp. 

modumcrcditous,  fiquidem  totus  fuodus fcr-  ts.paucafalrcm  atting» n-,us.  Ait  Trcuf. Ictui- 

oife intclliqatat //» mthicumlfeq d ftrutt. rujlid-  tutum tuft-carum  vlucapionem  oon  p.imum  a 

qticincflcclufcntit  ohan.^upctiorrf/.o  h  t.n,  luflin  cflc  inrroduclam.  Et  crgohadcnus  intct 

4  vbi  ait  de  duobusquxii  ,quod  dcoeutro  co-  fcruitutes  vi  baoas  &  ruflicasct.rrcrcrit:acorlti- 

rurn  commodc dici  poflit,  nccaltcrutri  abfolu-  tucndaetit,vt  hx ctiwmolirr  vfiicapipocucnnt, 

tc  pcimittatur,  fiqaidemdccidcndx  buiccon-  nonautcm  il!x/i*/  4  %      dtvjucnp.  Q^xfire- 

trouerfix  arbiterfumatur/  rj.f.»  dtjtru.rnJi.Qai  ftaoppofiriOv  ft,  uicerdum  jotcr  t^lticaitilim 

(cilicct  definiat.cuiusdi  tcrminatiom  potiusfic  verc.&  tomoJo,  q<'olil>ei:As  .-aJ.f  v.V.  vfuk.-pi 

locusficicdus.Eoq,  dcfccadiiChaio*J.<.v»r»/<>».  dicitui,  vUc-ftas  iu  ilc   Quod  tamen  vcii  m 
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non  cft/.u ./;./.& ipfiTrcut.comrarium,  quat  videturpoiTepraTiadicare.Nonobftat  hjj  /. 

tanrumquafi  vfucapioacm admirtit  &omnino  ducliu,d  ttqumquotti  ex  qua  Hottom  S.olftrtt.i*. 

diru-rcntuhacinrcioter  fcruicuces  rufticas  3i  ©"Wcfcmb  tnparatu  hic num-  $■  irvmemoiialc 

vrbanas  conftituendanoncft,lcdicafciIicet  ius  icmpusicquitunt .-  vcl  quuibi  fpccialc  cf:  na- 

fuit.vcomnesctiam  vtbanaclonga  quafi  poffcf-  qua  vfuipublicodcftinaca  vt  noratCoraf  itiL\+. 

fionc  acq  iircrcntur  :  Sc  (\aodvid  l.  ^.f.vlt.dc  h.t.num-Z\.*rg-l.t.Si  fcrmittttur,d.aqua  quctid.l. 

fublata  vibanarum  feiuiyuum  viucapione  di-  quominmd  Jiumett.  vclquia  quod  ibi  tanti  tem- 

citui  (quo  locodcccpturfuu  Tr  )id  vfucapio-  poiis.mentio  fic .  indc  fcmpcreo  umpo.c  opus 

ncm  propriedict -.m  anni  vci  bicnnij  pctciocrc  cilc.noa  confequitur  :  &  tanti  tcmpoiis  fpa- 

intclligcndum  eft,  cuialus  proptci  coucinuam  cium  pioculdubio  cnbuic  ius  cfficauus  ,  Sc 

inhoc  feruicucum  gcncre  policilioacrn  Jocus  dircctam  quoquc  aclioucm  •  qui  c:  ;m  rc- 

cffc  vidcbacur,*r£.:.  i+.h.t-  Cxtctum  Cmacio  fponfio  cft  ad  l.i.^vltim.f.  aquafluu.  arcenJ.  vbi 

qurm  pro dill  alicgat .  ir.unum  facercaumon  vccuft  is  rcquinrut .  dequo  criam  bcae  lchau. 

rectccum  acccpilic  vidcrui  :  quippe quod  ille  Supci :inl.i  4  h  t.infrtnn.%,  Non  obftar  dcniquc 

dc  vf;capionc  vctcri  loquitur  ,  loiiga  autcm  d  l.x+.h.t.  ln  qua  dc  acquifitione  qua:  fit  mcro 

quafi  poircffiouc  licut  pi.cdu  ptouinculia,  ac-  iure  &  ptoprie  di&atraclatur.  Vidccur  plar.eex 

quin  poflc.dilcrtccoucc.iit :  quam  fane  acqui-  illo  lo.o  conmunis  Dd.  diftinct  o.a  Tr-  iiicrc. 

fitioncmquali  vfuc^pioncni  dici  poiic  ,  nuu-  icda.tnrci  fctuituccs  coacinuas&difconcinuas 

quam  ncgaucrit  C  uucius  :  quomodo  eciam  coofiirruii.quas  tantum  immctnoriali  tempore 

Duatcnus  i.dil'put  ;4.longo  vlu  fciuitutescapi  ptarfctibi  putant  Myln  ^.ob/tr.t;.  Caltr  t>:  l.io  f$ 

aftunuc :  &:  Doncll.u  commtnt.  1 1.  acquiiitiouc  ftruit  vtnd.Cya  ini.i.C  dtftruit.n  6.&int.  t-  C. 

iftam  vfucapioncm  cfle  negat.  polic  iarr.cn  nos  to.i  nt  n  6f;Ji  C\off. ibid  fttnituinl  t+Ctod  Ve- 

hoc  vctbo  lucicous,  vt  1  ait.  quod  ua  conftttuta  tum  quu  texcus  iuris  noftri  geucralitcr  Sc  ior 

feruitutr  vtilis  aclio  carr.pcrac  :  quar  ipfacum  d  Itinclcicngaquali  pofl  fllooe  fcruitutes  ac- 

Cuuctj  fit  feutentu.malc  hi  auto;  cs,  vt  dili.  al-  quiri  dvccnt,/  'o.ftftrutt  v!i.  tnf.C  dtfrtfcr  lcnjr. 

lcgaacut:cV  tdip&m  eft  quod  Goucan.  a;c  i.va-  ttmp nulim  rationem  ICtiia  di.i  4.quou  ncmo 

rui.rj.lcruituus longo  tcmporc  capi  polTe  ,  vfu  connnctr  1  nc  agcrcpofsicjicaaccipcre.vr  Paul. 

capi  non  pollc  c;          ftra  5i  ma!c  caipic.Hot-  adli  ntcniijm  quz  vl  nemprcpuofump- 

to  %.obftru.\o.  scd  •bijcitur  huic  lcntcnti.c  l.to.  tam  bi  cims  Ipatij  noo  aJn  icrchar.  connimanda, 

j.^  ut  yfucMf.  y  bi  dicuiu  fcruitutc  s  lon^o  t cm-  ea  vlus  tllc  1          icui  .•  fiquidcmca  ratio  ccf- 

poic  capinon  po  i  ,vx  <-•  !in  r.oc  a<i  vlucjpio-  fans  in  icjiucutibus  vtbani*cffccit .  viadinhi- 

ncm  tcfcrri  pollis  &  d  ltmct  o  m:.  r.  temporc  bcudam  vfucapioocm  pio?ric  diclam.  Lcgc 

capcrc,  &  lon^oquali  vfucapcrc  .   c.iuiliatoiu  Scubonu  fucntopusica:tciu.rn  in  prifcnprio. 

viJctur-ac  illud  Cuuc     /  ^  Je  vjuc.  vt  provcr-  nc  &  acquifitiont  pri  longnm  tcmpus.  ciufmo- 

ho.vfttcafilongotemforc  eaft,  fubltitucum  uu  1  di  conCK.uartonc,  fuie  Cdnrunu qiuli  poflcflio- 

mtisaTnbon  5i  diQina.onum  &  imp:oiubilc  n«  opus  non  fuiflc  lufficictuc  .contimu  ca  ifadc 

elt.cum  &  lurc  vctcti  fciuitutcs  longo  tc  mpo-  qua  m  ifir.xuun  d  ,crU  rujt.  vt  proindc  m>n  pro- 

•c  acquiii.Ac  poftconituu  loucni  luit.u  vfuca-  bandi  vidcantnr,  quod  //  M.non  Jc  poflclfio- 

pi  potucrinc  Prolulnlius  it a  locu:  :lle  cxplica-  nc.  fcd  cxctcitio  cms  accipiunt  .•  ctcnim  ipfa 

rcpotcft.  vt  vcl  longum  ccmpus  ilii  lignificcc  porleflioicrum uuorporalium  cll in  ^  fu  .  &ea 

lempus  vctcti  vfuc.ipionc  praJcnpcum,  vclpo-  refponfionc  adnulla  non  concludctct  ratio  l- 

tiusfinnificcr  non  acquui  hoc  moda  iplo  turc,  Cti.fiqu  dt -m  continua poflcUio  adlti ui  poifet: 

cumnec  vila  hic  fu  poflclfu» ,  fed  tancufn  icavc  Jicd  Sc  icaarqucopusfuiircc  legc  aliqua  qu.r  in- 

cuicioueprxcoris&  .iccoimnodacaacliooc  vtili  hibuciit  vfucapioncm  fcruitutum  rufticatum, 

ius  acquilicum  dcfcndatur-  Polfic  crum  cxifti-  fi  cadcm  vttimquc  hic  fuiflet  latio  :  qiumuis 

mari.h  mitiuiu  vlusilliusfiatcontta  non  domi-  aliasnon  abfurdequts  d:xent,  cumqtn  aclibus 

num.nonprtiudicaturum  domino  poftca  fun-  aliquot  quafi  poflcfsionc  fciuitutis  adeptusell, 

dum  cuincentcqund  fcilic  pcc  feruitutis  con-  eam  animorctincre.cu  ius  cVfacultatccim  tn  a- 

fticutiooem,  ius  quoddam  rcale  przdiotmprt-  clu  6i  vfu  dcducCdi  fcpcr  habca:  Hodic  plane 

matur :  tc  cum  pacicncueius  cootraqucm  prx-  poft  transfotmataa  Iuft  vfuc.ipioncm,tec^c  dc» 

fcubicur  fcruicus.  opusfic,  patieotia  vel  fcien-  tcocJi  videcur.vfucapionc ptoprie dtcta  luft.fcr- 

tia  v.c.bouzfidcipcifciroris,  domiuo  vcra  aoa  imuti  acquui.»!^  l.vit,C,defrijC'ttl  /f"/.0,M»/.i» 
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C.d.ufitcAp.trmmfcrm.  qaoJmalc  vidcturncgarc  rur.adrcscorporalcspcrriner.aqnibhacinic 
Ti.dum  limplicirertatum  cpnafi  vfucapioni  lo-  corporalcs  dirfcrrc  iamoftcnfumcft.ncquc  uc- 
cum  facir.  Vidc  dc  vfucapione  lcruitutum  pro-  ccflumcftvt  omniaptxcedentiarcrficulo  vlti- 
lixc  Longoval.i»  *•<•/;»/  It.d.iurtfJicl.p.+.t.i.  »  moappliccntur,  cumaliasquodcxprcflc  matu- 
THESIS    IX.  ru  noneftftarcprxlumatut ,  vcl  potiiis  qttonia 

Lit     B.  ibi  no  in  fpccic  tituli , fcd  boni  initii  mcntiofir, 

!n  vfucapionc  fcruitutum  five  acqnifitionc  qualeinitiumctiamprxfcriptiofcruitutumba- 
pei  Iongumtcmpus.de  ncceflitatc  rcquirit  titu-   bct,fi  quisr.on  vi  nonclam  nccprccario,  con- 
lum.  Cuifencentix  difcrtcobftar  /  fi qnit  10  fi  currrntefcientiadommi,iurca1iquocepcrirr- 
ftrutt  vtndtc  frl.t  §  i.dtMaua  pluv  quod  vidcli-   ti.  Etin  vtroqucigiturcontraTr  ftatucndum 
cct  non  (itncccflum  doccrc  dc  lutc,  quo  qus    cft,  non  rcquui  titulum ,  &  opns  cfTc  paticntia 
feruitutem  nwclus  fit ,  fcd  fufliciat  vfum  cllc  no    vcl  fcicntia  domini.qux  virrm  tituli  fubcat  cx 
ctamncc  vi  nec  prccaiio.  Et  alias  (i  titulo  opus   /  t.vbi  hocnocat  Accuif  C.b  t  nn-7  td.l.iofijiru. 
cflet nunquam  pollit  pixfcnbi  fctuitus  vt  ini-   vmd  quoniamvfuiferuitutis  no  violcntus  ncc 
tium  fiat  contta  domiuu  ,  fcd  tatr.cn  contra  bo-   clandc  ftinus  domini  fcicnttam  rcl  paricntiam 
nx fidcipoflcrtotem  ,  fiquidcm  qui  titulum  a   arcuit  Ncqiobftant  vcibaiTr./i/  Cfoft 
dominobabet:prxfcriptionenoncgcr:  Sc  tamc   vmB  inrtptt  l  \.d  iurifj.p  4.  c.  <•  addutftart  /•  vlt. 
abfui  dum  fucnr.ncgarcfi  quislcicntc  dormno   Cd prtjcr-  Un«  ttmp.  nnlla ftttnttMvtl  igncrMntim 
fcruitutc  fucrit  vfus ,  ptarfctiptioni non cllc  lo-   txp  tflMnd* ,  rcl  qtiiapoflun:  rcfctti  ad  fcruirutt 
cum.cu-n  aliasctiam  in  incoipotalib  paticntta   iam  formata ,  rcl  potius  ad eas rcs in  quibtsac- 
pro  traditionc  fit-  Etoportct  a  Ouaren.  1  difp.    quircndistituloopus  eft,  cuius  dcfcclu  pattctia 
j  f.rbi  ucgat in  iacitatistcxtibus  de  tttolo  agi,   domini  fupplercoportct.  Et  quonia  igttur  vlus 
valdc  ncgltgeurcr  loca  illa  infpecla  cflc,  (iqui«  iftcp3ticntiaIocotitulicft,credidciim,eciamft 
dcm  ibi  (atiscxpreflctituli  habetttt  incntio,  Ec   prxfcriptioccpra  fit  c6tra  bonx  fidci  poflcflbte' 
efthccquxtitulumnonrequint  cdmunis  Dd.   rccle  fcruiturf  acquiri  itavtetia  vero  domino 
fcntcntta  GI  in  l.i.dftru  Cyn  tbtd.nu.^  Cs/i.in  /.   prxiudicec,c6rra  quaputatCotaf. /»</./  1+.6  t. 
10 fiftrv.vind licet  non  ptobe*  ratiouem.qua  ibi   n.31  Ercmm  tc  nihil  imputati  ptxfcribenti  nec 
rtiturCyn.  qnodferuituteslint modicipraiu-   viriu prxfcriptionisallcgari potcft  ,  icbonxfi- 
diciitncquccamquamibii  cxPett.refcrt.quod   dci  poflellor  ficur  pra-fctibetidofundu  ipfum, 
ipfa  prxdiafcruitutcacquirere  vidcantur.  Ni-    itattiam  patiendoaltu  itcpcrfundum  domino 
mirum vcra ratiocft, quam ipfc poftca» Cyn.    prxtudirate potcrtt,pcrindc, rtpotcrit cxprcf- 
innuit  poft  Glofl.ibid  quodopusftt  (cientia  vcl   fect(Hriicndoferuirutc»vt  dccutfu  tt  mpotisea 
paticntta  cius  contraqucm  prxfcribeudum  rft,   a  vicir-0  acquiti  poflir  quod  ipfe  Cotal*  r.7.  loc» 
fiueca  vcra  fit,fiucprxfumpta.  vbi  vidcltcct  vi-    admitterc  vtdetur,  atquin  iam  dixtmtts,  tisum 
cinusvicinuranecptecano  nec  clam  nec  vi->-   op^rari  parientiam  illam, quantum  titulum,  & 
Icntcr  feruttute  vtentcm.non  piohibuit ,  qco  j   qui  pou  ft  prxiudicare  titulum  concedcndo,  e- 
rtique  factum  illud  cflc.rtporc  vicinus ,  nomfi    riam  potcrit  paticndo  &  proculdubio  d.  I.  *o.fi 
ctafl"cicfuprncporuitigno:arc  Et  rccftc  I-orcat.  jirv  vmi  male ad  cafum  ,  quodfetuituscontta 
tVjLtd..h  t  nu.i6-  lofctuitutibuspattcntiam  aJ-   vcrum dominum prxfcribi  cocptaeft,rcfttingi- 
Ucrfani.pro  titulo  ,  bona  fide  &  traditionc  cllc   tur.vidc  etiam  Ant.Fabr.19  ccnitci.io. 
afritmat :  quainremanifcftadtffcrcntia  eft  in  THESIS  X. 

tcrrcscorporalcs  &  iftas  incoiporales :  quonia  Lit  A- 

vt  dictum  cftficri  nonpoteft ,  quin  adnctfanus  &ui tttfUMm  ftt  plurium. ]Proponitur  fententia 
pertotannospcr  fundum  ipfius  me  iuiflc  fciat:  /.aj.J  vlt.d ftrv  ruft.  qtiod  cx  aqua fibt  concetla 
exquaptxfumpiicncincipitfoimatufcruittis,  altcficitiapaclum  vcl  ftipularionem  hauftus 
tl  ponoex  dccurfutcmponsconfirm.  ti.  (iqut-  conccdi  non  poflit.Pcrcar  autcmin  allcgans.til 
dcmfufficcrc  vidctui, vt cum  iniriocxptx r>r.T-  qnia  dtftmctio Hottom.  8.  obf  10  ad  quxftio- 
fcriptionisfcicnna  vcl  paticntiadomini  cocur-  ocm  lit.<r.pcttinet:&  Gothoftcd.  planc  diu ,  aa 
rat:eoque pcrtincre  videturdiftinc*tio  Petri  rc-  aquafundu  ingrcfla  (it  ncc  ne,  diftinclio  Barr. 
lataaCyn  tnli.C.ht  n  7.intcrfctuitutcm for-  tft h  /. t^.ntalcadco impiobaria Trco.& apud 
matam  Si  foimandam.Ncquc  obftat.  t.vlr  C  d.  Doncl  denrquc  nullaeiufmodi  diftinclio»  fed 
long.ttmf.{r^ u -.  v  c!  quu  ^uoii  tbidctitulo  dici-  d  l.)y  fiaaplcz  cxplicacio,  ScQCCfitia  aurcm 
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d.lvlt.l.nhxceH  >  qaodpa&o  fic  ftipulacionc  ^tjf&altjsquibasprobacurobiasprzdijnCcu» 
cthci  poflii,hcct  nulumprx-dium,  ficc.  la  quo  ripoflenouuroopus.facir/p.rf. »««. cptr.nunt.  v- 
pnmocriat  Ant  Fab.c.Mnietf.ii.putanspaoioin  biaiure  vinuicandi  fcimtuces  fit  illacio  a<i  ius 
concincutiadiecto.criameioiuic  hoc  ucfcndi:  nuntiauduquxctiam  opiniocft  Foic.VfW.  nt. 
fiquidcpadtu  illud  eflicerc  nou  potcft.vt  ad prar.  Broncb  ccn  i  «jfcrt.  tp  Comrnuniccr  diftinguunr 
diumipium  hbi  fcruuc  ,  aut  lcruuus  lciuitutis  mtcr  feruituccs  vtbanas  &  tufticasex/  i  +  .d  nou. 
coniiituj  poflit.  Qux  oupltx  iCti  rauorcdcab  optr.nunt  quam  fcntctjam  videotur  fequiDuar. 
Accurtiofic  t-altr  tnd.  t. 1|.  ita  acctpta  ctt .  vc  z.dtjp.i  7  Doncil.i  j  e0ww.4r.Zaf  i.fing.rtfpon.  9. 
j>uoi  .<<j  c.fum,  quoaquadcinino  piadtj :  ci  <y  qui  oinncs  in  reddcoda  diucrfitatis  tattonc  la- 
aqua  aucitur,  sltcra  ad  caium,  quo  tcmo  vici-  boraot.Alij  hancaffcrunt,quod  inrufticis  faci- 
cucoutiuiuir.uUiatui".  In quo  lccuudus  cr-  Jtuspcijocum  jequc  commodum  fctuicus  con- 
roicltA.u  Faorqniiiiamcafu  pojcciion  rutu-  ftitui  pofsit.alij  quodvrbanam  fciuitutcm  ha- 
;uuiau,vt  piavdiunupfum  hbi  lc  uirct :  mam-  bcoti  celeri  rcmcdio  fit  fuccuricdum  ne  poftca 
fcftocr.ou.quodpotitis  duoous  dmcifis  ptar  dcmolitiooc  ftructura:  vtbs  dcformctur.  Saac 
dijs.vt  lplum  hbi  fctuiat.fieii  non  poult  Tct-  portoqui  iuterfcruirutes  contiouas  5t  difcoo- 
tius& iM.iuior  Ant.  fab  cirorclt,  quod  drlcta  tmuas  diAioguuot:Ajciacj/«rfr.X4.  alijinccr 
vocc./ra.fw.omoiuc  vuh  lubftitui  lciuitus  .  <?  f.ruuutcsqui  innonfacicndoficpaticndocon- 
rcctilJimc  Tr  att  acccllr.m  non cjlc  :  fnjuijcm  liitunt  Hcctom.  x.nmtcnbrtjp.ij.  Propiusavc- 
quod  &  Giofl.fi;  PauJ.Caitr.aducrtii  fturtu  lcr  toa  clfc  mihi  vidctur  fcntentia  Cuiac.  1. obf.it. 
uitutisconltituto,fciuitus  couftuuia  iuttlhgi-  Rcuat.t  v.ir  t.aquanon  mujtum  abit  Vant.  1. 
tut, quod  docct l.t.pnnc  dtvjufr.  Ugat  ctcntm  qtuft  u  quodillatumdemufcruiturumnomine 
fiuclumferuitutiscllchoc  ligmficac,  ahcri  ali-  nouum  o:>usuuntiateliceateonctaquasdirecao> 
cui  in  fcimtute  conccdi  vfum.  In  quo  quarrola-  fic  pet  arditicacioncm  ,  fic quar um  conccfsionc, 
bitui  Anton.  Fabr  qui  vfum  fic  frudtumfciuitu-  fic  conftitutionc  implicatur  intcrdiclio  ardifi- 
tisicfpc<ftuiplius,cuicadcbctur.cmninovitio-  candi :  Nimirum,vthocpaulo  cxplicatiusdica> 
fccmfidcrac,  cum  dubium non  fu  hoc mtuitu  mus.  Juobusmodisinhibcturnouumopus,  dt  • 
vfum  fctuitutiscfle.  cuin  ctiam  nuilafctmtus,  rccto  pcr  nuntiationem  ,  fic  in  confcqucntiatn 
jnifi  quar  vtihsfit,  conltitui  queac.  peiferuitutisvindicatioiiem  adcoqucquodcu^ 

Lit.  3-  ttaquafdamfctuitutcsdiieClo.qualdamincon- 
Hifi<juiprtdtjvtilt*eji.  ]  Obijcitur/.ij»  h.t  in  fcqucotiam  tcndatardificacio  ,  prodiuctfitatc 
qu*  Hotttm  uon  vtiaquc  vetba  ,  vtTr.  ait,  cx-  vcl  ouniiationc  vcl  fcruitutis  vindicacionc  cffc 
puogit,  fcdpto,dtbtrt,  legit  debcii.Ad  cam  au-  vtcndum  Ncque  obftacl.r  f/«r«wi#iWquoniam 
tcml  ctiplex  tcfponfio  clt,  r  luificcrc  quod fer-  ea  propofitiooc  ycuficatur  ,  fi  pto  quibuldam 
uicusnacurafuatalis  fit,  quar  vtilitatcmpraedio  feiuitutibus  compctat  nuntiatio  ncque  necef» 
aflciiiqucat.liccthuicpiardionunquamfoitaf-  furaclteandcmfimpltcitei  domimj  fic  fciuitu- 
fis  vulis  (it,qu.r  vidctui  fententiaGoucan  i.t#  tibuscflc  tationcm.  qua rc'pGliooc  cartcri quo- 
rinr.is.  fic  foitafsisctiam  Cotaf.*rfr«^r./?.r.alitcr  quctextuscxpcdiutur,  quibuspioptcriuspra:- 

tc  diinuociatiocooceditur.Nonobltat/.  9.d  nou. 


tamcn  acccptaa  Coftal.f»/  tc.A.M.intclligcrc 

ICtum,i»<//i9.fctuitutcmquziamquidc  vtilis  optr-nunt.&d.l.vn.f.+,  d  rtmtjf  quoniamaiure 

no  ficfcdpofteaficlucura.quqcxplicatioeflAc-  viodicandtfctuitutem  ad  ms  nuutiandi  recla 

curfij  j. agi  ibi dc  fctuitutc  promittcnda.quz  r-  coofcquutio cft refpcclu  pctfonar.vt  quicunque 

bi  vtilisiutuiafualiu  imponatut,  ficuc  fic  con-  ius  vindicandtbabct,etiam  nuntiaic pofsit- fcd 

ftitui  potcft,vtaquaquarratur,  fic  inucnta  du-  oimirumponcndi  funttcrmini  hibilcs,  fic  talis 

catnr.quar  fcntcntia  cll  Hottoman  %.ebjtru*t.  fcruitus  ,  proquanuntiaripofsitnouumopus: 

ii.quitamcnhanccumprion  cxplicationccon-  ctenimhocmimmc  f.quitnr,  vtquamcunque 

fuodicfi;  tanquam  voamcaudcir.quc  piopouu  fcruicuccm  viodicarelicct,  ciusnomtnc  eciatn 

THESIS    XI.  nouuraopusBunriarcpermiflum  fic.  Exhis  ve- 

rius  cflc  puto  ciciadiftindtioocm  lutta  viciuum 

XT-  B*  dominumprxdijficextraneum.qua  vidctutvti 

Voicahacth.rraclatur qaxftio.de nunciatio-  hccvU^.d.nou.tptr.nunt  pto  tooditiooc  fcr- 

Benouiopctis:ficTr.quidchuiciudiftincjtcpro-  uirutum  iammemorata  diftinftc  nouum  opus 

pcctomnc*fctuituccslocufacucx/.v».§'j.i<,rf>  Munciaripofl*c,aucaoopoiic,lucccam  Acc.  di- 
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DE  SERVITVTIBVS  REALIBVS.  tif 
ftinftiooem  malc  probcr  An-Iab.ij.f«»/*at.f.na  tiainfcrutrucis  iaro  conftitntx  vfus  altcri  coa- 

&  ucto  aote  aliegara  gcncralis  cll  ,  &  diifirilc  cedi  pofsit .  adeoque  ad  argumeota  contraria 

eft,  vc/14  d  n»u  op  ««wf.adcumcafuraquodo-  coofurauda    plurimum  facit.  Sed  obljcitur 

nuousipfcia  via  zdificar.rcftriogarur.  iquodacctdcosooapof&irmigrarede  fubiecro 

THESIS    XII.  infubicctum  Refp  axiomataeiufmodmonre- 

Quod  proponitucIicA  locicorpusinquode-  <ftc  ad  luusprudcnciam  rransferri.-  fcd  &  ferui- 

bcrui  tcruiru$,iuredomioijadeumeuidcbctur  turum priocipale  &  propriii  fubicctum  cftfun- 

jaon  pcrtiocre.viz  eriam  ration£  dubicandi.ha-  dusf -ruicns  qui  pignotata  fciuitute  idcm  ma- 

bccquod aliawpfumfi bi  fcruiret przdium:  c.v  oct,mucaco  dominaotc.  Quin  noo  tam ipfa fcr- 

tcrum  dominum  lcruirutis  dtxi  fiuc  iuris  cuius  uuus.quamiuscavtcodi.inquopolfcfsiorcrum 

cttam  vindicaciontshabct,  coocelicitmnoo  in-  incorporalium  cft,  pignori  dacum  inrcljig.rur, 

uicus  ,  Iicccvixicaiurenoftro  appdlccur  :  de  quod  pecuniaiclurarcdiraddcbicorcm.quzc- 

quo.anrerumincoiporalium  fir  dominium,  a-  riam  vlusf.pignorati ratio  .11.  Eccamcn  hocia- 

gitutinfiapa  dijp  xo.to.t.  Lit.B.  commodum  ctiamlocumhabcC"  pignoriscau. 

Sullaf  pi^noridari'poteJl.  ]  Quarftioois huius  faconftitutamferuttuccm  propooas  ,  vbiooa 

fcdespropiiaefc part.  x-dijp.  1.  flnctim  hiceam  foluca  pecuoiadefcruicute  vcndcndacraclatur. 

attingcmus/Occuriit  initiodiftiodtio  intci  fet-  Acccdic  quodillapigaorario  ooo  iummo  mre, 

uitutescouftitutas&  cooftitucodas,  prztcr  a-  fcdmagtscr  xquitatc  proptcr  vtiluatcm  con- 

liastraditaaiiarr  1W.10     u  depiftt.  fiuc  vcco-  rrahcotiumfjttinetur /.<*•</ /f£fl.i.obijCirur4q» 

dcmfcoin abid  loquitur Bald.  iutcr  fcruicutes  itafuturumfit  vtinfctacutiniqua  conditto  do- 

formalcs&caufales  :  vthx pigoorari dicaotur,  mioofundifcruieotisalioiolocumciuscuifcr- 

cum  domious  ptxdii  fcruicntis  casab  initio  pi-  uitus  debebarur  fubfticuto.Rcfp.fcrujturcm  no 

gnonscaufaconfticuicullx  vcio,  cumiam/or-  cohzrercperfonxfcd  fcqutfundum.quemalie- 

maliccrcxiftenrcsadomino  przdij  dominaotis  oandi,  &  itafimul  efficiendi  vt  altusfctuitute 

pigoons  caufaobligancur.  Prion  modo  pigoo-  vtatur, cum quiuisbabeac faculracem  ncq,  ab- 

rattonilocuin  cJlc  omncsadmitcunt,  caq;  ln  rc  futdum  viden  dcbcc,  fi  pignoraodoaltumfub  • 

rullicasab  vrbaois  diftcrrc  commutus  opiato  ftttuerepofsit :  &  habetomnisfcruituslimites 

cl\,dca.aiCH2ttt]il'oa.tn§.ittmSeruiana.  Ittjt-d.  (uos.quos  cxccdcrc  oullt  fucccfioru  licct  Et  fi, 

*8ion  n.\i-)  vel  quapigi  oratio  vtbaoarum  ptz-  vtpauloante  didlum,  obmocam  dcbicoris  ius 

berct  ruiniscaula.quz  ratiocft  Gl  &  vulgo  Dd.  vcndi  dcbeat  iutti /.ix. depign.  idem  incommo» 

vcl  potius  fquonia  hzc  tatiomiaimcgeneralis  dum occurric.fi fcruituspignoriscaufaabinitio 

c '.  t ,  &precario.quoq;  fcrUituic  (conltitui  pofle  fucrit  confticuta.j  obijcicur  quod  noo  liceat  vrt 

conftac  vodc  haxratioa  laf.rf./of.improbatur)  feruitutenifi>dc6moditaremfundidominaris( 

quodcum  adnacuram  cuiufquc  pignons  pcrti-  vt  proindc  credttori  huiufq,-  fundo  prodcficno 

aeat  vcndi&  diftrahi  pofic  vibaoatum  feiuitu  polfe  vidcatucquxratio  mouctora  Bart  &  Sal. 

tumca  qualitas& coodittocft  ,  vtooomfiei,  inLti.&  ti.depign.  Rcfp.  Quod  fubrogatum  fa- 

cu  1  ab imtio  cooftitutz  fuot,  v tiics  mTc  qucaoc.  piat  nacuram  cuis.in  cuius  locum  fubi ogacur  & 

Scd camcn  vidcamus,  anooo  eciam  fcruicuccs  quodintciim  funduscredirorisio tocum alteri' 

formalcs  ,  &  iam  conftitutz  pignori  obligari  fuodi  icafuccedac  rtcteditor  adfundi  fui  vtili- 

pofsmt, quorun. cadcmfcil.natura cft, vttcitio  tatem fcrnitute pignorara  vratut  :  cuiacccdir, 

quoque  vtilekeflc  pofsint  :quod cum  ptxcipue  quodpxdiclam  pignatatiooem  hanc  feruiru- 

adnuttant  rufticx.indcfidtumtft.vthicquoq;  tis  noo  fummoiure  fed  vtilitatis  caufa  dcfeod(, 

jntcr rufttcas  &  vrbanas  fcruitutes-quidam  di-  ctfequc  huoc  cxttaOrdioarium  qucodam  fcrui- 

ftinxenot.l'tojator  hxcfcorcntiaex/.it.$.i.^.  tutn  vfum:  curo  p:xfcttim  fcruitutcs  tanquam 

figner  vbi  ICtusrefpondctde iuribus  prxdioru,  rcsincorpotalesiniutclleftumagis  conitftant, 

quomodofcruuutcsconftttucndxEOnrccicap.  propriequcnectradi  nec  pofsidcti  vidcantur : 

pellantur  ,  &  argumentum  oon  Icue  prxbct,  vc  ptoiudequod  hic  vtilitatis  caufa  receptum 

quodfcrmcutc  ,  vrbanzhac  inre  vfufruauiop-  clciuxtai  /.1  i.d pign  non  fictrahendum  ad  con. 

poouncur;&  camco  mf  x-vfumfr.formalem(iam  feqncntias  ,  przfcrtim  vbi  eademnon  mtlitac 

couftuutum   pignorati  poile  ibi  rdpoofum  ratio.  vnde cipcdiri poccft ,  quod  fcitptumeft 

<tft:&optime  confirmatur  hzc  (cntcntiafW-  ».  r»/-4  4>ciirf,fetuituccmlocarc  ncminem  pofTe: 

i.iJ  iric*r-^x  Uil.  r.tamfcltopiobi:,  quode-  quouii  nuiia  v  whtas  vcl  ncccfsius  hoc  iuadcr, 

T  c  &«.. 

— 
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8c  omnislocariofcmper  &  crprcfsc"  fitadtcm-  riscaufaconftituendis.fjlfumtamencft,  quod 
pus :  liccttcxcus  illc  alias  dc  couftuucnJj  ft-t-  Duar.caodcmquoad  hocon.nium  fcruiturn  ra. 
uuurc  loquatur  :  &  fortaflis  defendi  portir,  cioacrncflcconrcJit.-quiadiueifuas, larufupra 
conucnrioncm  ciutmodi  vc  confticuta  mcr-  oftcnfaelt.quodfctiritutcsvtbaoxflonoifi  vui. 
ccdc  pcr  altciius  fundum  aliquo  ccmpo-  &  cuiab  loitiocooftiiucxLunc vtilicatcartcrte 
rc  cat.hcetnon  iurc  fccuitutis  ,  camcudefcndi  .  pofluocdequoctiaCuiac.  if  obf.%.  cx  quo  coc- 
pu.ic  +. Jco iqu<  m<; :c - i\itl.i;.f.vlt.d  ferui  •  ufl.  ruitratiociufdcm Duat.  defumpca a  prccario, 
vbi  &  negari.rferuiiuccin  coultuucam  ftdaiiad  quoaum  hocad  nutumconcedeotisrcuocatut. 
transfcrnpoflc,  &  latiofubijcitur,  quod  non  THESIS  XIII. 

poflitcfletru*iusfertiu  ttis,  cumramcn  cx  vul-  L  t  t.*A.  f 

gacarcgula  iuris,  huctus  fupignori  dari  licere.  Adtxtmptum  ]  Tt  aditui  hoc  m  l  !.§•!  fiftru, 
..-fpoodcri  potcftcaf.m  ibi  propofitu  hoc  ha-  vind.  vbiCaftt.  &  alij  nerantpro  feruicunbus 
bcte  fpccialc,  quod  Jefructu  fciuitucis.  penc*  pcrfonahbustaoquam  dignioribuspnmobasa- 
eumcut  cooftitutacft  mancocis.  alceri  confti-  Itioneseflcintioduclas.-quxtamcnanmcusrSr 
cacndo.ibittacracun&vcmaximequisvrgeac  lCtiambigo,  qui  forcc  (igmficarc  voluirfcrui- 
lxpiusiam  diximus,  pignorationem  iftam  non  tutum  hac  lorccomparationc.cV  pioomoib.fcr. 
mero  iure.fedproptcr  vtilitaccm  contrahciuiu  uitutibusfemcl  hasactiones  proditas  cile  pro- 
dcfendi  ex  quoctiam  rcfpondcri  poteftad/. tx    babile  cft. 

mt)  14 .jrru.rufttC x rcmm, v t  hoc quoque adda-        ijitJamj.ltiproprtt  ]  Non  puco  rcctc  impro- 
muspt  juo  ludicio  Tr.hic  fcquitur  Dua.  a-Jilp.    pric  coutcfloriarn  vcloegatoriam  dici,  quxre 
quocapite autor  illc  multa  peccac.  Ait  initio    ipfjralcslunc.nonformula  vcrborum:quiaimo 
quxridcferuitucumpignore  vcl  hypothcca  I-    prourautfetuitus  vindicatur.autncgatur,&  ita 
mo  verodepignoretantum  quarntur.  (irreJi-    libert.isafleruur.ua  actio  propric  vcl  confcflo» 
toriotcnmfciuiturc  vracur,  bvpotheec  hiclo-    riavcluegatoriacftappellaada,  infupcr habita 
cusooneft  idco.*;  nullaeiusratio  cotrapigno-    conccptiooc  verbotum.  Lit.B. 
rationcm  fetuitutum,quodhypochcca  aaocari       6ht*duplieittr.]  DuasdirTcrcttaspropooir  vio- 
nooportir:(icuc&a!rcra,quodl'cruuusaprxdio    dicacioois  tetum  corporalium,  &  feruuutum: 
craosfcrrt  non  poflic,  iamautc  rcfutatacft.Iliud    quoJ  h.cc  (ir  dupkxttllaiimpiexrquodhxc  dc- 
vcrolubineptum.quodex  /u  <f  vlt.d}tgnizti-    tur  poflidf ti,illa  vcroei  qui  »oo  podidcr-  Priof 
lecolligipoflciit.ttjJitumdc  vibanis  (eruitu-    vidctur cfleinaois  ,  quodduplicitas  ifta  oihil 
tibus,in  omoib  obriueic :  quiauno  id  minimc    faciar  ad  variandamailionisnatutam  ,  &  altas 
coiligipotcft,cum  ICcus  dilcrtc  dc  vrbauis  lo-    rcfpcctu  obiccti»  ctiam  vmdicationis  reru  cor- 
quatur. Eiufdem faiiox eft.qr.o  J  in dc  qux  1 1  aic    poralium  fpeciesdari  poifcnt.  Poftcrior  auccm 
i»/.ia.anquxuis(eruuurcs  pignotis  caufacon-    propiir  loqucnJo  vcta non  vidctnr  :  qt  iacum 
ftitui  portior.  quippc  cumlCtusdifcrrcranrum    io  lciuuuribus  vfas  propoticflionc  lic  ,  &  in  hit 
dc rufticisloquattit.& omuiooimprobabilc c(t,    accionib.noo dc fun Jo,  fcd lurcferuitutisaga- 
vtl  i\.$.vlt.dtpign.  accipiaturdc (cruitutibus    tur,& qui  v  c.iuscuudi  vel  altcti  pcr  fundum 
conftitutis,fed/,n<de  conftitucodis.  Enimvc-    fuumcflenegacco  ipfovfum  &  confequeoter 
ro  tpfa textuum  cooiunctio ofteodu.noo  Jiucr-    qua(i  poflcflioncm  negct  &  tutber,  (cquiturio- 
fasquxftioncs,fcddc  diuerfisferuitutibuscadc    dcctimqui  ius  illtid  libi  competcre  ait  ,  veje 
quxftioncm  proponi ,  ci.ni  ctiam  tantum  noo    pulictibrem  turis  non  cfle:vr  ptoinJc  luft-  /n 
ijfdcm  vcibis  ICtic  vtatur,&  quod  oegatuun/.    i.quttlnfl.r,.*cl  infivb\  hanc  ditTcrcntwra  quoj- 
vlt  dc  vrbauis,  cooueuire  porte  vt pignori    ammodo  abltruu  pinguion  Minecua  tocus  vi- 
liot,cotid£  vctbis  ahHtmstur  dcrufticisr»  lft*.    dcatut.  Cxtci .  m  Jiftctciitiaput  n.ia  vtdctur  a 
pignorts  valerc  coucotioucoi,  rt  plaoc  abfuidu    modocondemnarionis^dc  qooTr.tlw.  vcl  po- 
lit  fiogereoon  caocum  Jiucrfas  quxftioocs  fed    tit.sa  formulj,  quodhicalij  lusctipctcicacga- 
etiam  vtiamqrfacete  gcneralem.  cum  ICti  no-    tui ,  cuiufmodi  petendi  modusiu  tchuscoipo- 
minatimdclpeciebus  tra  ilcnr.  Ncq.quoddi-    talibuslocum  non  habct.vt  bcnc  Robcr.i  rtctf, 
uct  li  atiroi  es  lunt,  JnicilasinJc  qa-clttoocscile    ltg.\%.  vidc  alus  Jirt'urcariasat>ud  Anc.  Fab.  ao. 
icquitiu&  vt  dnicifusfjciamus,  acq.  vllatario  emtcf.t. 

fuadct,&  coiunctioniilliliquidotcpugoat.Dc-  Vtdtb<tctx[>!icanttm  VuUttum  ]  QuxritMtUtc 
»icjiucct<»y,ji.accu>iasdc  IcimtJtibus  p'Qag-    ddccliouc&fcoteatu}  twumjuh,b$-  dtnclw. 
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EtTi.quidcmtumlcctioncm  vulgatamtuctur,  frohnt.c.t%.  Aor  Fabr.  iOittfiieS  t  j.  quiarnultis 

tumincnplicationc  illiusloci  quisuam  vmcus  cafibusfit  vtpoficfloiactorisvicesobtincatvc- 

iiL  fit  calus.Volt.fequitur,  &  cumcotottdtm  lut  in  mixtis ludicijs,  in prariudicijs ,  io  intcr- 

lociscaium  illum  repctiii  rradicquot  locis,&c  dicto  vt  potTidetis :  nec  fortefinecaufa  Iuftin. 

Vcrom  cxplicaciohrc  viciola  videtut :  quoaia  duit,j elorupartttobtmtn,  vtfciliccrnonvcte  a- 

Vul:  non  tantum  plurcs  cafus,  fcd  etiamex  di-  clorem  eflctotclligcrcmus,  &  ideo  noa  magai 

ucrfisplane  maccrijsadducit  qua? fanc oon  vni-  momenci  cft  obiccbo Robcrti,  quod  iftts  cafi- 

tascit,quam§.tllcproponic,lcdcafuum  mu'ci-  busnon  orgetpoflcflorcm  cfle  altctius  :  quit 

plicicas.vctcct  Anc.Fab  10  '?if.?.ij  neq,  vide  ncccfle  noncft.oppofitioncin  fiue cempatatio- 

npotcitluft  dcciuimodi  vniraccgeneiica  fcn-  ocmpocius  ioomoibus miliurc:&  cencaupof- 

litlc,&  hac  lac/onenthilnon  dtci  pollcc  voum.  Itt baec  ica  proponi  quail  pcr  occupacioncm  vt 

Ncq  hoc  (atisintclltgo  quod  Tr.cx  Vult  fcri-  occurrcretut  obiccttooi  contta  dlud  quod  di- 

bucoc locistliu  cafum tcpcriii,  quotonuspro-  xcritiocorporalibusnooagcrc  poflcfloicm;  q» 

bandiiocumbit  tco  polJeflon,  qui  non  vltro  ad  oimtumcutnetiamrousei^ipicndo  agcrcdica- 

iudicium prouocaiit.fcd conucntuscit.Etcnim  tur,&  cafibusfupraallcgatisipfcpoflcflbr  age- 

incong.uum  videtur  poocrccafumrci  liuc  pof-  rc  videatuccooicqucoccr  illudquod  dixcrat  a- 

fciions  vlcioad  mdiciuni  ptouocanns .  &  cum  cliooieus  feruitutum  proprium  non  vidcxi:cui 

lult.aliquod  lingularc  de  vnicoiHo  catu  piopo-  obicclioni  icaoccuiiiduic.vt  illudauc  fingula- 

nctc  vidcatut,  (ingularuas  ponusui  fpccie  pof-  rc  &  irregu'arc  c(Tc,aut  non  tam  poflcflorem  a- 

ielfons  ptouocantisadiudicium.q<tamordina-  ctorem  clfe.quam  pociusactorispaitcs  obcine- 

ciomodoconucnin  quarcdafucric.  hntm  vc-  re  tcipondcac.Carceru  varias  opmioncs  dcvno 

xo  iimd  $.x<jM<rcctacuo;>poficio.  &  vcracxcc-  illocaiu  vidcapudaurorcsaTr.hic  &  a  Gotho- 

ptio.luitin«..ondctcocxcipicntc  &  probante»  ftcd  MJf  .ttjMt  tnjl.de ttRien.  ttHtgtu.  &  Ant.  Fab. 

icd  dc  actore  piopnc  dicloaccipicduscnt.ncqi  xo.conucl.i^  vbr  eas  it  ictim  rcfcllic. 

vciba  luit  nhoruf  vrttt  ibttntt,  capcaada,icda-  THESIS  XIV. 

lioicm  vcium  iigoihcarc  vidcntur  Caterumq,  Lit.  A. 

ad  tpfamlcCiionem*/.  i.tqucin  fi  .cmcndandii  VtHtmbonifidtitmpttr  ]  Viddicct  qtiacalis, 

aiiquid potius,  qtt^m nugjsagcadascxiitimo  :  flprocalifcpiofitcatur:  cxtcroquio  10  duhio 

velhac  vnicarationc  ,  quodaui  vnucalum  cx«  dirccra  acrione  vtctur,vclarg.eiusquod  tradit 

cipit.ineptcad diflufos paodectaium libros  re-  Tr.lit-S  fl acror in pofl'cfsi6c fundi iicdominiu 

xnictit,  ncquccuicare  p  flicTriboaiaous.quin  cumprobarcnonteneri.  Licetenim,  actioncs 

ctuccmhicflxiflcdicatur  togeoiis,  voiuscafus  iitxoon  dencurnifi  domtnofundi  At.t./7/m<«/. 

iodcfioitc  mcutionemfacieodo.  Et  rcctc  Anc.  WM^.accamcnquiadominiumiacidenrervcnit» 

Fab  io.tontttl.il  tnfi.  Ec  vcio,  inquicquis  vn-  illudpf.rciseprobandumooneflc,fedpra:fumi 

quamhbi pcrfuadcat,  cammalcferiacum fuillc  propoflcHoretradir  Glo  inlficut  ^.fedfiamr*- 

Tiibootanum.vt  fi  dc  vno  tancumcaluicnfiflec  tur,fifcru  xund quam  rcfcrt  &  lcquicurBatc.rii^. 

nosprocotnqutrendo,  adoinncs  Uigcitoium  nu,+  &  Piul.CiHt.ind.l  i,$.utod  Plaoequi  fun- 

libiosreuolucndostclcgailecqucmar^uepau-  dum  no pofsidctfruftra  vindicabit  fcruitutcm, 

cis  vcrbisfinon  apcitc  dcclarare  ,  faltcm  vclur  ntfi  fundum  quoqueipfum  tit  vindicatucus«rj. 

diguoindicarepocuillct.  qua  rationefere ctta  .dtxctpt. 

vtuurBaro,&  Doncl  in$.*qmt.  vcnfimilc  infc-  THESIS  XV. 

liccm appclut  laborcm »  quocafut illc  camdiu  L  i  t.  A. 

«juxfirusnccioucnruscft.  fcft  auccm  duplcxc-  Vt  reirrtfteturfr  c,-.:.t,  >.  ]  C  on  iuncl  im  h  xc  re  - 

mcndaoditatio  i.Baioois.vtlcgatur,y«»#w^«  quitit  Tr.&tdcoi»/  t.fiftrM.-jmd.vbi  dicuur 

cat<t.  vc  vittelicccad  illudipiu  cp  autcade  aclio-  praritan  rcmaut cautioncm.  difiuoctaprocoo- 

xte  cofcliotia  &  ocgatoiiaprodtdicrcferatur.cp  iuoctisaccipienda.Arquin  hor  fallum  cft  &  fre- 

fcquiturCuiaoff4.5  ^JMt^ttW.iVHottotn  Gou.  quentiusaltcrutrumprarftari  ipia nacurafeiui- 

v*rmr  ltcJ.4.1. liccc  lUud locommodi  fu  ,  quod  tutumeuincic.  velutifiquisdcbcatfeiuitutcm 

caottofa  ficfucura  prxcedcncium  rcpccitio,  2.  quz  confiituio  paticndo.  ire  agereper  fundu, 

vtadi  <fta  negatiooc  legacur  [ttntnon vnottf»  :  cautio  tantum  piasftabitur  de  oou  curbaodo, 

quar  lcctioift  Ftrreti;  quem  icquuocur  Uoncl.  cumhtcoullarcsfir  quar  przftctur.  Quodfi  fit 

&  Wtliaiii  tnH.j.iiuttjriJunr.tJttjuI  Dt^eft  d.  in  tigoi  uumtlsiope  1  pioicclionc  ,  ooctis 

Tt   *  tmpo- 
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impofitioneremprxftarefufficier.  Etvriq;;;c-  a.cxiropofitx  fuerior  ,  deberi  iDtcPignnrurT 

ncralitcrnfHtmiodum  noocrat,  qttod-ooa.it  quamuisciiairi  in  f|  ccici-/.n>.$ .?  .fpagil  cx  ar- 

altetocafuoUtinet:  vtfiquiscoutrafcruitutcm  qiiitatcquiftiicToiuteUtuttus  letincu  vtdca- 

impofitam  .ilciu>  xdrs  fuftuletit,  potcltdjm-  tur,&  taotoniagisrctit.cri,  quod  ib.  xdihcium 

Bari.fi  itatudicifcd  at,  vtnontau.tumlcponac  ci  fini.vcaliudicpriietcturfiutitfublaMim.  Er 

aedifi-ium  tod  uiam  caueat  fc  tmpoftcrum  con-  aliquid  faccre  quidam  cxiftmant,  quodfcrui- 

rrafcruitutf.nno'.ia:dificatutiim.  rottsrcalcs  vtxumqur  quaft  prxdium  afticiantr 

G^oitamtn tnfattf  htiomb.)  Alicnahic immif-  &  taliccr  fcru  cutc lubiarapu  dcr.mans quafi 

ccrurquxltio,  an  latifdarioncs  prxcifc  rcqui-  rctiocii  vjdcantut.Qtiodattcm*;./ <jt.tm*d. 

rantfidctullorcs.dcquaaau.fupradifp.  j.th.a.  ftru amit  attmct.appaict  ibimagisdc  .mihio- 

ttr.  B.  ocfciuituiupcruovfumqiiarri.nequcibiagide 

Succurriturexl.-t8  ]  Sc.non fpecialc  fcd  com-  vctointcntu  fundi.f  d  fal  c  dc  ioundationc  auc 

muoehocrtmcdtumvt  iolatitantis,&fccuma-  eluuionc  aqua  oux:gn  facicro occupadovfurn 

eendi copiamnon facicntis, boua irnmifliofiac.  eiusiucciim  ademir  uon autcm  rcm  cxtinxic. 
tt  €}uibexc*t*finfojfe*t.  Ntcdul>tt*rtdtbtt  ]  Affirmat  dominum fnndt 

THESIS   XVI.  fcroicnrispollcexpafcuisagiumfaccrc.fidorni. 

Lit.  A.  Busfuodidomioaotistaotuictroanniccmpore 

Ait  fi  quis partis tantum  dominusfiat  rctine-  ins  pafccdi  habcat.  Vcrum  ampliu*  hic  foi  rafsit 

rifcruitutcmptopatte.pctindc  ac  cum  plurib.  diftingucn  Jum  fuenr,  intcrcondittoucro  liue 

fuodisiter  dcbcntibus  mcdium  acquito  Qu*  qualitatcm  rundi.  in  quoiuspafccndi  cft:  quod 

comparatiotcclanon  vidcrur,  quooia  hoc  cafu  fifundusproducaihetbas&  gramina,  qo*  pe- 

prardiaduo.ptimum&vltimurcucia  diflincta  coradcpafcam.  nullo  modoagci  cxcohcripof- 

rnancnc,iuquib.fcruitusretinerctur.  Atquinil-  fit  ;  quod  lta  prxiudicium  fiar  fcruituti,  quo- 

locafu.cum  focij  n5  piodiuifo  fcd indiuifo pof  oiameofaflo,  nulloannircmporepabulnmex- 

fidcant,oonpotcftdominusc6munisvidcriiure  iodcpccoiahabcre  pofint. 
fciuitutismoeietti.Adcoq.quod  hicctupto  THESlS  XVII. 

pattcfetuitustctioendtcitur.crfubtfliiurecf-  Lir.  B. 

fcvidetur,  quoaoonifitoto  acquiiuo  prxdio      Bon*mfidtminltbert*te  prtjtnbtnd*.]  Bonant 

fcruituscoofuuditur:&cocrTeCtu,  vt  fipartcm  fidcmm  ptxfcriprionemliberratisrcquirir  Ap- 

acquifitamalieoo  vero.integtammaocar  fcrui-  paretauremexCxpo!!  allcg  Bart  &  Caftr-  inl. 

tus,vidc  loh.fupcri»/.8.§  i />.'.c>  tundtmcmni-  i,*cauumtur*d  ftru  vrbKiU.dprtferiftp  j  f*rt. 

uttnl.i.eod.  Lit.C.  *u*rt*frtne*utft.i  dfttogui  hic  a  Dd.  inrtr  lcr- 

Kumvero  interiturei.]  Ncgat  Trcut.infcritU  unutcsvrbanas  &  rufticas,  vt  in  illis  bcna  fidc 

reifeiuitutcsrcaicsamitti.tquidemhoicqux-  opusfit,oouaaremiuhis:quodfcil.illicopusfic 

itioniminuscommode  locus  ctic  vidctur,  quia  ahquo  faflo  cuiadiuncra  bona  fidcscfTc  dcbct,- 

fubieaumfcruitutumipfum  fcrc  foluntvixm-  htcauremcitravllamfacicro  eitis  qui  feruita- 

fcrirepotcft.cxtcrumpolitistcrmioisiotciitus  tem  dcbcr.propter  folumooo  vlum  altenus,  li- 

rciconttaTt  potiusaihtmabcquod  non  pofsst  bctiaiemprxdiocontingercrvtifaprjcfctiptio- 

faluummancrcaccidcns.corrupto  fubtcrto :  fa-  nclibcrtacisproprieloquendo  rantum  in  viba- 

c\iln  quibm«d"jfufr.*mit  vbi  quod  dc  vfufru-  disood  ctiam  io  tufticis  locus  ellc  videtui/*r/. 

ctudicitur,  inactu  &itioctc  ctiam  cuftodteo-  4.§.a7  ^«^.quodquafiDOUt:  &  fubtilctia- 

a*umtiadirur  :  vclutifi  flumcn  ex  agtoalucurr.  dit  Coraf.  tnlt*.  djeru  n.+i  &  fd  tan.cn coiui» 

fcccric.cxtinclam  dixcrim  fctuiturc-m  *rg.d.U.  oooplaocobtufooccuircrcr.  &aDd.aurc  rna- 

a4  Ncqucobftar/.i/  rf/fr«.r«/i.quiacumlciui-  ns  oon   »fcutc  docctur :  cadcnq,  fcnfcotia  vi- 

tusibiiohxreatfolononfupcificici  ,hac  fubla-  dcrur  cllcTr.  dumoegacctiani  hodie  hbcrta- 

ta.modoilludfaluummancar.nonextioguitur:  rcm  ruftic.irum  fcruitucum  vfucapi  debere. 

<iuod&icfoondciipofsit-»</iao^  i.de/cru.urb.  Cucium  Corjf  loc  tentar.  quod  occm  pix- 

etcmm  licctquodam  fcofu  fcruitutes  illx  qux  lcrrpriooc  libctratis  aducrfus  vrbanas  ferui- 

«dific  jsdcbcutur.fupcrficiciinhxiciedicacur,  rutcsopusfitboijafidc- ,  quod  Iibcrtasfirfauo- 

«uodam  tameu  ct»am  rclpectu  foloinhxrc-  rjbilis,«r£./.4  $.-j!t  devjuc*  iQjjxquid^  rr.  raric? 

xe  dtci  pollunt,  quatcnusnonabajdibusiDin-  ooo  admodum  mouet,  quooiam hx  feioitutes 

«uuiduOi&hisvcltiiu^fcdquxcuQciuciaAdcm  aonvfquc  adco odioix  iunc  ,  &  Liuutabilita» 
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illanonpoteftinducereeTcepr-onrm  ccrta  re-  qix  eft  ipfiffima  Hottom.  fcnrentia.  Scqri- 
gula.quxmprxlct  ption  bti .  bonavn  fiilcrcqui-  turftatim  i^idcm*;  alii  *cri>dic»nt  cootrarum, 
rit:attamenex  alio  fuudantcnto  non  improba-  fcil.  ficrrperlonp'tiiJincm,quaiidoiplilcni;i. 
btlisvidciipoflitiilaCoraf  opiaio:  quodcum  tudodiuiditur ,  &  t  crUntu,jincm.quando»d1- 
prxfitiptiones  hx  contra  v;c:cuin  ijcipiatur,  uidi:urlatiwdo:qux  eft  f-iuntiaDoncM.  Hoc 
ferapcrfcientiaautpaticntiavicim,  qux  Ioco  ipfumSchcmatcc*prcfl*u  Hotc. 
booxfideifit.concutterc  vtdcatur  Ncqueob- 
ftat  huicfeorcncix/  i.  Cd.jeruir.  noquodibia- 

Satur  dcprxfcribcndafcraiturc,  vt  malcrcf>5- 
ctCoraf. quamporiusquouiara  nou  fcquirur.' 
nonopo:rcrcfl~efa6rum  vi  .nccctam  nccpreca- 
rio:ergo  opottct  idcflc  bonam  itdcm,  quoniant 
poteftquisv.c.aIriusfub!atashabetc  zdcs,  vc 
fciar  fc  dcbcrefcraitutcm  alrios  non  tollcdi,  vc 
taracnec  vinccclam  nrc prccario adtficaveric 
Ommno,  qnia  vr  iam  diclam.cuminfcruitute 
&  libctrareprxfcribcnda  fck-ntia  &  paricnria 
»icini qui proprcr vicinitatcm ignorantiS  prx-  fnpriori fchemare per larirudine' vix , in pefte- 
tendcienooporeft,iotumfaccrc  videatur,con-  rioripcrloogirudiocm  fundum  diuifum  exifti» 
fcqucorcrnccrirulo  nccbonafide ,  cuins  loco  mac  Hotto.Doncl.contrainpiiori per  Jonpitu- 
fcicotia  eft,fuertropus:  Jlludadcijwcmumhic  diof.in  poftcrio.i  pcr  Iatitudinem  vix  funditm 
notandum,  quodliceccomfflunislc giftarum  o-  dinifumcfle  ftatuit  Vtriosfcgrcntia  potiorfir, 
pinio inrer  feruirut-s  vrbaaas &  rufficas diftin-  mcoiudicioex  ipfa Celfi  difput.non  difficulrer 
guat.itainhisqtioadprrfcriptioncmlibettatis  animaduerti  potcft  AitCelf  indl  §.i  t  tr ffi 4  fi 
nullabona  fideadueifatiiopus  eflc  cxifttmenc*  is  fT  ccrtusac  finirus  vixlocuseft  ■  runc  fi  perlfi- 
per notata Cxpol.d.feruit  :o.»wm.4.Barr-Caftr  girudinemciusfundusdiuifuscft,  cadcomnt* 
tic.inl.htc  auttm  >uraJ  jervvr b  fiquidem  fuffi -  fcruanda  erunr.qux  fi  initio  conftirnccdxeiu* 
eiat,adverfariumfcruirurc  non  efle  vfura:  xtra-  fcruirnris  (Tmilitcr  h'cduo  fundi  fuiffcnr.Si  vc- 
flien  commuDem  canonifhrum  opinione m  in  ropei  latitudincmvixfundus  dioifus  cftfnec 
conrrarium  obriouifle.videri ,  fecundum  quam  multum  refcrr  xqaalircr  id  faflrim  cft ,  an  inx- 
ctiam hoc cafu  bonafides  in  prxfcribcnre  dcfi-  qualiterjtancmaoer  id' minsfcrairoris ,  quodl 
dctatur,  vtviderc  cft ex  tradirisa  Marr.  l.au-  fundoindiuifo,fueTar  nccanrvfurcrincri ,  auc 
«lcnf inrepit.lferuitutet  i^her/it.nu.it.  &  Balb.  no  vtendodcpcrircniiTrora  via  potrrir.Er  cr<ro> 
iUa.pt* fcriptp.i  pmrt- q**rtprintip.qu*fl.  t  ptrto-  d>utfofundoperlarirodincvixpior«a,tcviaricj 
tum  tjynu.vlt.  amirtitur.  fedaurtotareriortur.aurrorapcrir: 

THBSIS  XVIII.  diuifoauremfund-.  pri  longitadiocm  vix,  pro 

'  Proponiturhicquxitio-  quxpertinrt  ad  ex-  parte  no  vrendoferuitntc m  amirri  pofle  docer, 
plicationcm/.fi  §  1  ijuemndm  feru  amit. vbi  Tr.  pcrindc  ac  fi  diuifisrep.!on-biis& in dmcrfis fu- 
refcrtdiuetfasopinioncsneotcriconim  Horro-  disab  inirio  fcruitns  couftitnra  fuiflrr.  lam  fi 
man&  Doncll.  Scddcbcbarporiuseafdcm  re-  cofcranturfuperiora fcbcmara, rariomaniftfta 
tuliflccx Accurn*o,apudqucm ind  I  o.vrraque  oftend<c,in  pofteriori,cemqiii  parrevix  vrirur. 
iftafenrcnria  his vcrbis ttaditacft-  Si  pcr  ccr-  tota  rntclligi  vidcn.qoodconrracftin  pnori.-ft 
tumlocumdcbcbarurvia&diuifio  fundi  facTa  confcqucorerruxradifpurar-  Se  dc.  if  o>-.c  Celf. 
eft.-  authacdiutfiofa£tacftpec  Iongirudimm  in  pofter.  fcfitmaredccnduseft  fundosdiuifu* 
▼ix.aurpcrfatitudincm  Pcrloncrirudinem  fit,  pctlatitudiumt.inpriori  perlongirudinem-ac 
tiuando  totius  fongitudints  vix  vnofquifque  itaveriorcritpofterror  ab  Accmf  retara  &  k 
lociotumparrem  habct  a  pnncipio  vix  vfque  Uonctlproba.aopin:o:vrfcil:ccf rcrlogicndt- 
adfiocm;pcr laritudinemquan^o vnusfolusfo-  nc  m  viJ-dicaturfuadusduufus,auandoipfaI5- 
Iidamviam  habct  vfquc  ad  certurrt  tetminum  girudodiuifacfNvriod.uerfisparribusfandifie 
cqualitcr.  velinxquaWrerpofirum:  &  alrcrab  ?ia  toralaritodinetfcdftoo  lorgitndine.-arqaia 
cotetminov*quead  finem  fic  fit  diuifio  per  pcr lirirnd:nciTi  v!(jinrclliparur  dniifi  sfundos, 
longuadiaem;  vc  (uorapcs  Ucitadiacm  icaf  vbdamudoris^iuiditar.iravciafingaiittua- 

1  f  l  di* 
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dtsfit  viatota  lohgicudine ,  fed  non  lacudine. 
NcqucaltudCuiac  qucmmalctauquam  idcm 
cum Hoccoman  fcoticutemallcgat.Trcuc. fta- 
tun.i +.olJeru  ohis vetbisdiuifio  per  latitudi. 
nem  viar  «JuasfemitJsfacic ,  cftcoim  fcmita  fc- 
mis  via»Jc  hoc  cafu  fatis  vfutpat  fcruitutfiscu- 
ius  fando  via  Jcbccjr,  fi  vcl  vnafcmita  vtatur; 
fcddiutfiopci  loogit.dincm  vtxduas  viasficit 
noo  duasfemitas  :  &:  hoccafu  non  vfuipat  viam 
■vtramquc ,  qui alrctacancum  viicm.quia  du.r 
vixellciutclliguatur  Qux vcrifiTimaienrentia 
eft.Sc  facitcontt.1  Ho;c  quodfc  undum  iplius 
intciprciatioucm  id  poftcnoti  fchcmatc  oon 
funduS  pcr  longitudmcm  vi*  fcd  ipla  via  pcr 
longitudincm  di ui fa  cft ,  atquin  nou  dchoc  fcd 
dcillo  difputatCclf  tnd.ii  l.<>  .$  i  qutmaJm  ftr. 
Atmt.  Sedhxcfoitalliscancmonfunt;  vidcca- 
mco  etiam  Ant-Fabr.19.4-0n/ti?.  14. 


DISPVTATIO  XVTH. 

AionespctfonaleseiTcdicat,  rationis  erar,  vf 

fub  pcifonaitb  s  acliombus  Sc  obligacionu  ma- 
ceua  hxcpocuisptoponefcntui.lnalceraratio- 
nr  hoc  vtiq;  viciolum  tft.quod  citrafallaciam 
homo  .ymixdc  iifdvm  attiombus  dici  ncq  lic 
qu<>d  domino&  contia  dominum  dcntur  &.  la- 


Disputatio  XVIII. 

DE  LEGE  AQVILIA. 

T  H  E  S  l  S  l, 

L 1  t.  A- 

Ationcm  continuationis  hac  rcddir, 
quod  actionos  noxalcs  multum  ha- 
jcant  jrhnitatisctim  acttonibusrea- 
libus.Atqmn  dchisa.itumcftlibr.6. 
ficfi  ttactatumdcft:  ;iitntibusadaclioiicsrcalcs 
rcrcras  ctia  fic  tcctuis  uadatus  dc  dominiohic 
ptopont,vcl  vicc  Vctfade  actiouibu»  noxalibus 
fubmatetiadominiiaiM  potuiflct&  hacranot.e 
nullatam  inepta  focnt  matcnatum  conncxio, 
cui-is  non  aliq  acmfmodi  tatio  reddi  poflct. 
QuinacttoL.Aqmtixmcrc  pctfonalis  &  omni 
noactiontsnoxales,  vtpotc  cx  deliclo  dcfccn- 
dcntcs ,  maioicm cum pctfonalibusafltonibui 
arlioiiatemhaberc  vid£tur:ncquc  dobium  cft, 
quiorettius  m  Inftitutionibus  traflatio  L  A- 
qu  lixcumpriuaiisdclictisconiungatur.Forro 
zationemtatioois.curacliones  noxalcsmaioie' 
cum  tealib.  saffinitatem  habcanc,  duplirctcd- 
JitTr  q  .odvtraqucdominisdcntur.uemquc 
•ducilusdommos.  hx  quibuspriorbonan6  vi- 
4ci  it,t.imquod  multx  acliones  pccfonalcsdo- 
tnmisilaotur ,  &  ex  conaruraa&tooisrealis  x- 
ftimatui,quodcompcciciurcdomtnii,&exdo- 
mtnioquait  dcfccndit.  tumhz  actioucs  vtique 
I5nt  ei  dclicto .  «c  attio  noxaltsnoo  linoularcm 
auioms  fpecicm.  (cd  vatiaru  actionum  dcoorcr 
»duclionicm:vtiquccumTi.hacipfalit.hasa- 


oc  rcalcsacziuucspto^rie  dictas  contra  domi- 
ottm  dat  1  falfum  clt .  &  eft  ca  pocios  perfor.ahu 
adiooum  oota.vc  cOtra  Homioiura  dcntur.  Nc- 
que  ahtcr  falua.i  poteft  ri.^uam  fi  c  u  hoc  vclle 
dicamus.  actioncsnouaicktn  hoc  reaJibtts  fimi- 
lescfic,  quod  noa  ucuturaditeifuscunJe' .  ftcar 
pcrfonalcs  /  $  mfin  prtHCtp.dtailton  fcd  aducrfus 
qu«.mcunqucpo(K  Iforemreiqux  noxam  corrt^- 
mifit.jdco  vtoecio  hcicdcm  ,  firemillam  ooa 
hal>cat,  poingaatur/  i  mfi>i.ftquaJruf.patif>er. 
Cuiusui  rationeacft  inobfcuro,  q  od  quafi 
coip.tsiplum  ,  quoddamnum  dcJic  ob!i£a:um 
vidctur  rquodquiaciuilitct cooucntii  ncquic» 
aftio  uduct fus  cum  qui  illud  ia  porr ftatc  haber. 
vcl  'd dedeadum,vc] djmmdatixft.mationcra 
ptxftsndam  cooc.dcodafuit. 

L.t.  B. 

Dcfinit  hicdamnumomncid  quod  alrer  per 
alcerum  llucirc  potcft  lo  qua  defiaitione  hoc 
primooccnrttt  quod cum  tuita fubiecram aTr. 
diftindtoncm.ctiant  beftix  damnum faccre  di- 
cantur.histait  cu  vcib  1  iltadi  fioitioiiisnon  vi- 
dencur  commodc  applican  poflcri  ncquc  vcro 
doininu»  bcftixrcctc  dtc  cur  laferre  danmum. 
t.  quoddamnumappcllaret.am  d  ,  quodquic 
fcntitc  poccft:fiquidcquod  futurum  eil , dam- 
num  rcctt  non  diciiiir.Ncqucobltat/  j.J.ic  d* 
hisfHttfuJ. quiaaltud  cft  damnnm  datum  &  ac- 
ccptumelfc,  aliuddamnummctui  :&adfutu- 
itimquoqucdamn  im.  quodnondum  damnum 
cft.ptacaucndum,  ptxtcracctoncminciodu- 
zic 

D*mni  *fttU*tioneetiammpenl*.]Nim'\T\im  ra- 
tiooc  erTcclus,  fiquid?m  in  actioncm  L.  Aqmi- 
liar.etiam  impcnfx  vcniunt  quopertinet  / 
z8.de dsmn.tnfeil.  quoniametiamhoc  ad  dirm- 
oucionem  pactimonii  fpectat. 

Ita & futurum  fentinetur.]Ve.tbo  damni  gene- 
raliterfumpcotczccadubiuhoceft:  cxccroquin 
fccusfueririo  hacmatcria,  quoniam  vcnuseft 
coocrafurcmactioni  L.Aquil.  ooocfielocum, 
quod hic neque  occifum  qutcquam cft ,  nequc 
fiactum  oeqorcorruptura. 

Adtoqueflatutum  ]  Conttatiafentenria B.ild. 
quod  ftatutumloqucns  de  damno  .  vt  ftetur  ar- 
ftimatiooiciiK.quidamuumpaflus  eft,  non  tir 

iatcili- 
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intclligcndamdefarto.  duplici  tatione  eitato  $./  qux  haac  aclienem  io  ijsquxcontranuu- 

loeoabtpfoBald,  confirmatur,  quod  ml.  j  J.t.  ram  moucntur  locum  habcu  docct.coque  vcr- 

n  («;,?  f jfoc».  furtumi:  damn-.m  opponatur,  bistllisiegulamcxul:cantibus  icctc  tu  fin.  dc 

&  ftatatanoufiot  extcndeoda  Facit  qttodratio  pr.fubijciuoturexcmplad.  bouc  comnpcra,  &c 

itatutibxccflcvidetur,  quod  damtium  qualc  cquocalcittofo,  quod  ctiam  1  hcophilus  lc- 

rcaerafit.commodc  xftimari  poflcnon  videa-  quutuseft.vt  proindcnulla  decaufafuctit  pto- 

lur.qoadccaufarcs  vtolcntct  ablatv.de  qutbus  pterquam  Hottom.tiansponerct  tcitum,&  re» 

nonconflat.abipfocui  eteptxfunt.xftimatur.  prehcnderct  Tribon  .  quodcxcmpla  rcgulat 

Et  fiquidcmftatutoiuztaiusciuilcpccnadupli  prxmifcrit. 

vclquadruphirtogctur.iniqiium  vidcatur, ad  Vtfi grnminmdtpmfcmt^hy^iiex  hic  i:adiftin- 

arbitnum&xftirrutioncm  actons  dupli  vcl  guia  Tr.  vr  fi  pccas  impulfum  tn  aliena  pafca. 

quadtupltinirc  rationem.Planc  cuin  confueru-  tur,  aclio  fit  de  paftu  pecoris  cz  L.  zir.  tabb<  (>n 


dine  Sc  lcpc  capitaliter  in  fures  anim iduerta- 
tur.occabfurdum vidcti poflic  .  odiofurumua 
ftatutumquodciuiliterfurcscoercct.iutcrprc- 
ian»vtfubdamrvoctiam  furtum  contiocatur.fi 
modoresillafuttofubtracta  perierit,  vel  alias 
nonreftituatut  Lit.  D. 

In  fptcit  pmuptritt.  jFbrtc.qui  alium  facit  pau- 
periorcm>iniuriaenim  damoumdarcdict  non 
poflutu.quiafcnfucarencvc  ait  Iuftin. in§.  lo- 
fiitut  tjumdrup  pmuperided,  prohxrcfi  ipiopo- 
£to  ddinqufdi. Sc  fe  deliquillc,  &  aut  damoum 


nonimpulfum.fedmotuptoprio,  acliofitin  fa- 
clum,  oon  depaftupccons:qaodpoftcrius  etta 
vidcoptobartaCyn  tnlvlt  C-mdL  Amutl  Vctil 
non  animaducrto.quominusctiamhoccafu  a- 
dtiom  depaftulocuscffepoflu  fiquidcmettam 
hic  8c  magis,  quam  vbt  faftum  hominis  prxccf- 
lir,  fccundum  natuiamfuamdepafccndoqua- 
drupcsagit;  &  cutn  hic  pullum  pixccflenr  no- 
mintsfactum,  tantominus acFionitn  faclu  lo- 
cus  vidcripoflit.  Rattonis  cft.vtitadifttng  ua- 
mus,  quod  aut  depafcitur  quadrupcsmeaglao- 


dcditTc  igoorant:  cxtcrum  quateous iuiisoatu-  dcs  (iuc  fruges io  alieoo,aut  in  meo.lllocafu  auc 

ralis  peritadicuotut./n/toM/  d$  ittr.Hmtur.infrin-  dcpafcit  fruges  vltro,  &  Vftactio  dcpaftu  ,  auc 

(.f/.ctiaminiutiamfeciflcdicipoflunt.quooiam  immiflaabaiio,  &cftafiioinutilisL  Aquit./. 

ficut fcfe dcfendcdo iurc agere dicuntur , etiam  vU.C.mdL.Aqutl  cum qua fcrtaflisconcu rrcre 

vltroaggrcdicndo.iniuriamredtcfaccrcdicuo-  poffiractiodc  paftu  mrg.  I.  vU.dtprtfcript. 

tur:qua  dc  rc  actom.fupra  dilpurat.  i-thef  4.  wri.que  concurfum  admittunr  A  ecut  f.  ScCjo. 

M.eimuttmtnmnimatm  ]  Eztra  dubium  cft.quod  indl  vU.C.mdL»  Amuil-  Hoccafu  vbi  vid.ftugcs 

aullaeiufmodi  tei  poflit  dici  culpa.-ty  tnl.s .f.7,  alicnx  in  agrum  mcum  dcciderent ,  tantum  fu- 

ttmmU.  culpx  tcrbum abufivepio  vicio rci  fu-  pct  cft  actioin faclum ,  quod  hic fcmper  faclum 
mitur. 

THESIS  II. 
Lit.  B. 

Vontmmtntx  d.%.c»lliguur.  JNimis  fubtilis  vi- 
deturhic  cfle  difttnctio  inter  propullatioium 
iniurtx  &  defcnfionem :  oifi  fortc  captat  veibfi 
inturut  cxteroquin&  dctcnfio  ab  iniuiia  liua 


meum  tnrerucnifle  ptxfumatur  .-  piobatui</.  L. 
»4    vU.ty  mb  Accutf  ind  LvU-C.mdL  Aauil. 

Etiurt  Smxonico. )  Malc  hicranquamiurisSa- 
to.ptoptiumproponit ,  quod  nemini  pccus  fu5 
111  alieno  pafcere  licct .-  ncque  cnimdubium  cft» 
qutoidcmobtincat  iuicciuili  :&!i  dciuicfcr- 
uitutiscooftitutxagatur ,  proculdubio  etiam 


coatra iniuriam dicitut &  hocfcufu plus  turis    itireSazo.conttariumobrinacrir:  3cezijsqux 
in  defenfionequam  piopulfanonc  clle  vidcr.ir. 
Et  fortafliseorcfptcitT'.  quod  fupiadifputat. 
1  thcf  4-ltt  C.  dcfcnfionemanaturamonllra- 


rtatoloc  tradirFachf.  ditrerentiasnftamiuris 
ciuilis&  Sazon.commcntitiam  &  nullius  rao- 
mcnti  efle  apparet. 

Httvtrotjumdruftdum  jRc£t<* fchabcr,  quod 
hactenusfaltcmpecudisinclufionem  admittit. 
vt  de  domino  cooftare  poflit  :  quod  Sc  tradic 
Bald  inl  i.C  dejtrv.fuftt  nu  i  mjin.yi  viddiccc 
contra  dominum  ptoprijs  acliombus.  dz  quibus 
Contrunmturmmfui  gtntrts]\d  cft  per  lafciua,    / \9.md  L.Ai}ut(  cxpcnu  qucat.  Vc:m;  Haito)  Sc 
feiitatcmvclpau.itcm,  vtluthoccaplicatur  in    Zafio.iniariamfacit.cz  quibushionrrr /9  fl. 
frin  !njl  h.t:\i  hoc obitcr addamus.vctbtsillis    dtdmmn  tnfn  S.difettccz  d.l  jp.notat,  quod  iu- 
cz^licaiuiuarcgula.quxpiopoaum^.r^w.  icciuiliPCCudcmiucludciCfiOfiUccu.-fcdroQ- 
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tamdiciifc  bcftiis  quoque  facit  ccmmuuem. 
Sed  animaduertftc  dcbebat  ,  quod  vt  iamdi- 
tftumadmiflacxft  ntcntia,  belrixctiam  rede 
iuiunamfaccre,&  ptopulfarc  dicautur. 
Lit.  C 


3»« 


DTSPUTATtO  XVltl. 


{uemdinecontrariam  induci  poflit  traditiqaa  Tandtmnuandum  ]  Notatqaod hxcactiofit 

cq .ndvin«.unUK-tu«iinwm,vt  fausdatio  dc  dam-  craniiroiiain  fucccilbrem ,  non  iuie  fucccsfio- 

coojioiuru  tooi  ur,nrjtionabilccfle,nemo  nis.fcd dominij  Nootcdc  :quoniamcuadio- 

diiviit.  ]<km  ix  iuic  ciu-li  «locctBatt  tnl.  *.  dt  ncm  traufitoiiamdicimus.in  hxrcdcm.quahe- 

incen*  additaii-rfcitni  acioncinccrrcsinani-  jcs .  ttanfite lutellij.-imus  :  cxtcroquin  contta 

ma;,&an  imtas.  ^  Jodhica!usaclioniJ)Us  do  couftanccm  &  pcipctuumtjrisvfum,imoiuris 


miuo  litconlaUi  n>  &  adhucratin(icaliai»<»'./. 

i.dtdamn.tr.J  qiso.i  maiushic  fit  pcrjculum, 
ncquadiu jC*  pereat  quontaahasctiarn  aclio- 
ucmhjbcntious  tcque.tcr  pcr  rctcnnonc  fnc- 
cumtuf.  Poult& al  jratioaddi ,  afrudibus, 
quibusdom.nu<.qu.i.Iri'  cdi<  tiaudari  inrenm 
non  dcbci.  Qjxpono  ptolixc  dc  tnchfionc  & 
retcutioo.  pccon  •  cx  :uic  Sjxon.  a  Tr.  ptopo- 
nuntu  ,  uih.lmotoi  i!'ud  aiuem  plu<  q  lapcr- 
fpicuumcft.diucrliflimamclL  pjgnot  ationelxli 
qux  v  c  fu  lntcrrumpendx  piarfcripciouis  gra~ 
tia  inccnioindc  nccclVum  c:  Jt ,  id  infpccictn 
exticrnohuiusht.C  admoucic. 

Ln.  E. 

Qui dtminut<fu*drupediserat.  ]Imoqui  ia  cft, 
^uodoftcnditipfacuai/.i  §.ia  b.t  &  ccitiflima 
xatio  mris.quoii  noxa  fcqutrurcaput ,  &  noxa- 
Iisacliocontrapoilcflpicmrci ,  quxnoxamfc- 
cicinftuucndacft. 

L  i  t-  G. 

Ait  in th  quod  qutbufda  cafibusfiatcondem- 
oatio  in  folidam  dainnixltimanonem  ,  &  in  al- 
legatiscxcmplum  proponit ,  (i  altcioatiue  con- 
dcutnationemcx  ic  ludicata  conucn;acut.  Vbi 
initiomalc  conriindit  condcmnactoncexcaufa 
adiomsL.Aquil  cum  coudcmnatione  cxcaufa 
actiou;s  iudicati:&  cuiu  th.  dc  tlialoquatur,q> 
fc  actioncL-  Aquilixconuentus  aliquando  in 
folidu  coudcmnctur,  vniosc  cxcmplu  dc  actio- 
ociudicJtiarTcttur,  cum  condcmnationcm  in 
principaliactionc  infolidumfadaponcfleprx- 
fupponat.  Ucmdcquodcanquamfpcciale  pro- 
ponitTr.vtquisaltcinatiuccondcmnetaf>ma- 
giscftvtregulatc fit.pcr  lpfostcxcusa  Tr.cita- 
tos, quibusprobatur,  cxn Jtura adtonis altct- 
natiuam  fcqui  condcmnationem  .fiquidcm  co- 
dicioocmrormulx  &  adiouis,  fcquitur  coodi- 
tiocondcmnacionis.Ex  quo  videri  poflit.etiam 
iuuicju  cotrvcntum  uoxx  deditione  pixfta- 
tioncm  folidicuitarc  polfcquod  iuxtamodum 
coodcmnationisadioiudicaiivideturixiftituc- 
da.  Vcrumtameuc  contrano  proptcr  mota  & 
cjuaficontumaciamrci,  non  immcrito  vidori 
elcdiodada,  &  quicx  caufaiudicati  litcmfc- 
cumcontiftaripalluseft  i0  folidum  condcm- 
«andus  cxitferljti  vtmunt  l  o.%.tJtfttit.h*rtd. 


rationcm.adi.^ncsin  icm.quibushxtcr  poflcf- 
foi  tcnctur,  tianfitorixtcdi  dicercntut-  Vti- 
quc  ttanfitoux  funt  qux  ab  vnoio alium.  &  ita 
adcfu  >do m  fucccliorcm  dcfcmdunr .  &  qui- 
bus  non  cx  propria  fed  dcfundi  pcnbna  quis 
conucnitur  .-  atquin  adiones  noxaicspollcllo- 
rcm  pcrfcquuntur.licct  ex  dcbdo  dclcer  dant: 
quoni.mt  vt  notatnmad  cb.t.lit  A.  nonfuntex 
dclidorci  conucnti,  lcd  verbi  caufa  fcrui  pof- 
fcsfi  ,  qu!  cum  adtonc  ctuih  ad farciendu  dam- 
numcosuicnirincqueat.vettitur  adioio  dorai- 
num  pjoflcflbrcm  ,  vt  ipfc  ,  nifi  fcruo  ccdcre, 
cumquc  noxx  dcdcrc  malir,damni  dati  ptxftec 
xftimacioncm. 

THESIS  III. 
Lit.  B. 

Qutfitxtraeuflodiam  JCumlit.A.beftiam di- 
uidat  in  feram  &  cicutcm.nimis  gencralitcr  af- 
firmaturhxclit.  B.  quod U  befttaextra  cufto- 
diam  domini  conftirutadcdciitdamnum  ,  nul- 
lacompetatadioj  fiquidcrnhoc*tiquevctum, 
nou  cft  in  bcftiacicufc,  veluti  canc. fed  taotum 
obtinct  in  b<ftia fera ,  qur  coftodiam  domini 
cuafit,&  in  natutalcm  libcrtatcm  fercccpu;  vc 
adco  qui  tempotc  damoi  dati  dominusamplius 
noueft,hisadionibusncqucattcoeti. 
THESIS  IV. 
Lit.  B. 

lurelexdieitur.]Qixod  ait,poftL  HoTtcnfianj 
intctplcbifcica  .  &lcgcstanrum  conftuucndi 
fpeciemintcrcfle  «/.z.§.8  dt  O./.iraintcllipo, 
quodfintdmcrfx  fpccicsluris  cxtcroquiu  lor- 
ma&  modus  conftitacndi  non  videtur diuer- 
fus.quod  togationcm  prxccdcntcm  fequcbatur 
iasfio.ncqucaliudintcrcft,  quamquod  lcgem 
iubct vniucrfuspopulusplcbifcitum,plebs  fol.a 
exclufispatriciis:  vclquodlcgemrogat  roagi- 
ftraruspatticius.plcbifcirumplcbeius  Cxtctu 
poft  t  cmpot  a  d.l.Hortcnfix  .oonamplius  lcges 
plcbisfcitis  funtopponendx,  quodcx  eo  hxc 
vet e  &  petfcde funt  lcges ,  ncquc  legis nomcn 
ampliustanquampiopnum  fandiontbus  fcna- 
totiomagiftiatu  togantc  latis.tnbui  potcft  cef- 
fantcracioncquodinifiohqdcmumfaodiooes 
omocsciucstcncfent ,  quod  cflcntialc  legi  eftl 
&  Juftm  m$.4.l»Jlit  dtwr.n*t*r.  dumhxc  duo 

opporjit; 
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oppooir  i  ort£tnariam  eorom  naturam  conftdc- 
rautr-&  illcibid.Ic£ib.conituiicton<  s  puncij  u 
oppomr.  quz  tamco  itatu  Dcmocracicpin  Mo- 
natchrcum  mttcaro  vcrc.qutn  St  folarlcee  sctat; 
dequa  ct:mfuptadifpuc  j  Modeft.  inlftr)  d.U, 
Tcxf  siiliusquod*Cca&  confticutioncsprin- 
cipum.cxplicaro,  argonor  yid-tui  qua  vcrior. 
fiqndcm  <tx  ccxcus  tancum  cft:  quod  dicitutm 
l.x.Jtorigntiur.  ci  ncccflitatequadam.-curam 
Rcipivbl.translarjm  rutfle  tn  p:incipcs:qui  imo 
at  .rtis  Rcmpub^.opprcdcraD:.*:  ciufdcm  faiinaj 
clc,  v  crscaoquc  rcpugnat  hiftoiicar.quod  tradi- 
xuitndl  tyf  i.lnjiit  dt  iur.nmur  proprrrnu- 
OKrum  pp>.<u!i  Romaoi  nirit  codcnji  aurortra- 
rcmad  li-natum  cranslacam  fuiiTc,  dcquo  itidc' 
actumeftfur>ra  Jijfnt.i.thtf  <.  vtiq.ft  volttntace 
populi  Si  iu  fcnatum  Sc  in  principem  iuscfidcn- 
di  lcgii<raos)atumefc,etiam  hoc  iuscx  cofenfu 
cflc  rccrc  diccmus,  porrocum  a  luftin.  inttt  de 
iur  n4f«r.iDtcr  partcs  jurisctiam  rcfcrantut  ref- 
ponfa  prudentum ,  harcquoq;  ftibdiuifioocifta 
jcomptchendcnda cranr  &  pollunr  illa  non  io- 
commode,  Igb  ius,quod  a  ncccflitatc  conftitu» 
iutndic'tur.rcfcrrt.*r^«»ii/7.t.§.  s  dtong  tur, 
ibt, nntfftrtum  ijfe diffuttttiantmfori.  Polfitquis 
cxiftimare  aiio  icfpcxiflc  Modcftinum  vt  .1  '.. 
Ptn  quod fc.iusquoddam a  Jrgislatorc  io  voi 
ucrfum  Sc  in  ftuurum  conftituitur  ,  quoddam 
auccm  vtconltituacur.cafuscmccfjencescxtor- 

2UCOC  .cunflmodi  iusnou  ibfurdcaocccflitatc 
ici  potcit.conftitutum. 
9  gucdex  Grjeis Iwflurn  IDiftin^  ionem  illam 
tarti  vt  <  x  G>  xa<  hauitam  dicamus.  nujla  fua« 
dci  tatio.  Equidcm  iuxtaexplicationem  poftc- 
riorcm  diftinclio  i)la  omnibos  tcbus  publicis 
communisefl.  ffcundumcxplicatio  icm  nutcm 
Tr.camaGixcisfumptumcflc,  magisadhuca 
Tctoabhorccr:cum  amidGrxcosliuc  Spatcanos 
fiue  Athcnicnfcs  nulla^alisfuctitRcipubl  for« 
nia,&  ipdcnecefluacc  ,  qux  fucnr  caufa  SCro- 
ru  Si  co(titutionum,dicitut,in  Rcbtisprb  ilhs, 
nullummuenit)  cum;ocque  dilfct.ent  ailla le- 
j»i«.  Sc  plcbifc  ti  rcip.  Arhenicnfi  accotnrrodari 
poccir  uifi  lOngcaliofcnfu.qnod apudAthcrir*- 
fcsplcbif, itis  ^a  «tiffr  dictadc  cieta  t.mpo 
ratiacV  ferelfcntcorias  iudiciales  dcfignabant.- 
«equc  apud  cotqnxapudRpmaoos.fcpatospo- 
teftasfuit,qui  oudum  ius  confultaudi ,  poj  ulus 
autemomncm  itatucdi  Kabuit  poccftatc:  t nde 
illud  Anacharfi(,apud  Athcienfcs  dclibctatc 
&  confulcatc  prudcurcs,frd  ftarucie  Sc  eli{;cre 
ftttitoi.Hc  Spauioiqmdcmtcgcm  habuctuuc, 


AQVILTA,  fi9 

fcdcuiuscemporepacispaulo  maior  qoam  pii- 

uati  fuir  autontas  vttcit-tutXcnophoo  m  rcp. 
Spartan.m  tin.Valdc  auu  ni  iciunacft  j  n.-rtu- 
ra  Cuiacn t  +  objttv  1 6  wfi.  cx  loc o  M .  nandri 
dntin^ionemtliamfumftaT  puuotis .  nam  Sc 
idcmModr/tirioqupd  Meuandi.in  mcntcm  ve- 
nirepotuir:ncqucibt  MmJjid  d<?  caulisfoi  fti- 
tuti  mnslcdp  incipjtsaclionum  agrte  vidca- 
tur.quod  fsotma.h  Tt,\it  ccfliias  &  mos:ira  cnirrt 
cxplicoibil'jf^-pto  confuctudwjc  quz  ius  fit, 
jTcdproaiTuctudiDc  &:morc. 

Lit  C. 

Hic  cradita  conftrniacut  pcr  ca  qoa;  nocir  Anr. 
Atij;uflinusrf.///rtf Rom*n-  'ubL  Aquifia>vbi 
ait  non  confi  ucrjuorcmpotciitalcxlatafue- 
rir:&  eaqus  AquilioGallocubtiunrur,dcdolo 
Itipulatione  fingulati  ,  inflitucndo  pofthumo, 
nonintcrLL.fcdfoimulas  lCtoiumrcfcrcodaf 
clic, 

L»t.  D. 

Haclit  tra<fira,omniadcfciiprafuotcx  Brif- 
fouio  l-br.i  deftntpnl.fop  Rcm.  Et  fc-natorcsqut- 
dcm  fcntcntias  ior  lhannir ,  fcd  aha  topadi  for- 
macracadpopulum.  velitis .  /.-,  beatts,  6)utrites:q  u« 
formulacoafulcsm  fcnaru  vfos nocirc  conltat. 
lllaquoqucquxdc  dirfrtcncns  veibotum.fcif- 
Ccre  Sc  lubcicauioritatis&potcitatisptoponiL. 
rura  Btitfonio^afpcciali  vfuipatioocoonapip- 
prictatc  vcibprum  Jcfcendunt. 

Lit.  E. 

Kontn  tnontt  Avtritmo.  ]  Vcrc  ioepra  cil  ijla 
Azonii  in  fumtna  Codicish  tit-in  pnoc.cooic- 
ctuia  ,  qtiodplcbsm  fcccflionc  inmontf  Avco- 
tinttmiu  ic  tulctit  L.qttippc  quod  hxcL.nthil 
couttrjcacquod  in  fpccic  plebis  v  tiliraccm  cou- 
ccjuat  Et  .lcccptusfuit  hio.l.s  ^.dttndtcum  tf~ 
fet  l.dt  crig  tursbx  faoc  ttahabcat  vctba,  acque 
iic  omniaplcbifcicatcmpoicfucccsfiouis  facr» 
fuiflcnc.&  mdc  L  Hoiccnila  confiimata :  oupd, 
camcn  pioculduoiofallum  cft, 
Lit  F. 

Ait  in  th.  quoduis  facta  hac  actione  coercea- 
rur.  Mjnusrcclc  quoniam  vim  piopne  dtCrarn 
L  Aquilia  non  coctccr,3cpci  i^ncrantian  com- 
mtila,qua;  liuic  L  fubncit,  Ti.  violcocia  carcte 
yi4cntur.Et  hocipfum  tamcn  cummica  falis  ac- 
fiptcodum  ift,  &  oppo/ittvcad  piopoiitum  Sc 
«fOa/fiff/«,qux  vthuicactiooislocusfjr  nccef- 
jTarianoo  cir.-codcmquc  modo  e>'pl!candum>q» 
thcl.fcq.Jit.C.tcpci  itur ,  cveotum  tantum  fpe- 
Ctatt:  Tt  viddiCct  IntclJigatur  ptxccsiiflc  aJi» 
quivd  kuj>Umaculpa. 


THESH  V. 


L  I  T. 


B 


Htftmcaptifmixr.-  natura.  1D'ira  &  fortafli-.  fal- 

fi hxc propofi.ioeU.quod  oftcin  caprum  me 
n«urxlicea'inrctficcic  Eqindcmius  >>j:urx 
pronnc  lum->rumignorac  iura  bello.um,  qux 
non  nacurx  .  ».  quc  tacioni  lnnplici .  fcd  magis 


DIS  PUTATTO  XVIti. 

ibi  nautx  iraopportf  «lornino,  tc  priori  cafu 
hoc  Jominus  tcnejfUi  :accamen  iidcmqm  nau- 
txaliqtiaodo&  dom  n>  eflc  poflunc  &  pocdla- 
liquando  &  naucatum  &  domini culpa  ab  tfc. 
Er  vnumquc  arh  niaciualectio  cotnmodioicm 
hrb-at fcoltim  lioct.mcuadcmcadaodos cex- 
tuslacisooocftficx  vulgata  Ieclionc  commo- 


T  H  E  S  I  S  VI. 
B. 


coiruptx .  «V  cx  hv pothcfi  humanar  malicix  suc  dus  quoquc  aliquisclici  potcft. 
adfcribenda  Q  nn  iutegcut.quoqucbcllaoon 
mfi  tirulo  Jcfcnfionisauc  luftx  vindiclx  cxcu- 
fiiuur.corum^uc  fcopus  vicToria.uoncxcicma 
hoftiumpcrnicies.  elTed<-bcr:  omninoin  r.on 
defcndenrem  ncc  dcfcodcrc  fc  valentcm  vis 
•mnisiniufta&  mcrafxuitiacft ,  ucqucocc:fio 
hofhum.rnfi  qua  liofr.ium,id  cft,in  arJorc  pug- 
ax.autaliquaudoiaexcmplumiutc  gcnt.  dc- 
fcaditur. 


Rccrc  hicair,  tumisciTc  vt  rempusaditcia- 
tui :  quomamxftim.  tio  damni  rcno  inirur  ab 
eo  tcmporcqjod.i  u  n  cft.  Cxccrumfabiccrll: 
diftinclioiotcr  acTio.us  famofas  &noo  famo- 
fas.quamproponic  laibn  (  qui  a  Barr.  malcalle- 
garur.&adtit.dcaclioa  nonfcripfit)/n(  txma, 
leficiu  IaJI.de  nHhn.n  cd  nonfacration;;,li  jbcte 


Verum paftt*  ]  Mt  Anronini confticucione  fa-   ?i  Jctur.  cum  tantum  m  ciimioalibus  cxprcflitf 


«V.im.  vr  non  plus  liccat  m  (ciutim  proptiura 
qua  altenum  -  ica  vt  hoc  opponat  ci  quod  ftaom 
«Nxcrat.dcbitorcm  fctui,ft  cumiuftc  occidat  li- 
berati.  Atquin  auroicslcgum  ,  quibus  1II.1  Icn* 
rencia  dc  libcrjriouedcbicorisproponitur  ,  V|- 
pian.&r  Afarccll  inl  tj.§.t.dtlt**t.i.  rjrsnl  pi  dt 
Tt*b  oll  poft  Antonra.vixcruor  Etomoino  vc- 
tius  cftquod  Anron.ius  virx  &  Hccic ,  non  ro- 
lum  <V  planc  fufculerir  •  fed  limitaucnc  Sc  coer- 
cuerir.de  auoacTiimcftftipradtfp.x. 

L  1  t.  C. 

Ccntr»  qunm  in  *cii  ntl  git  Ccretlii.  ]Caure  ac- 
«picodum  clt .  quod  in  L  Corn.  nou  eucutum  puntrrtur 
fcd  damnumfpecTati ,  ait :  vc  1  intcllijatur  ant- 
aausnon  firaplcx  ,  fcd  dccla.  atusfacto  &  pioxi  • 
mcdcduclus  ia  acTum  a-  vt  fiiamusexgcDcrali 
«oafuetudine  etiam  ifto  cafu  ft  murs  fequuta 
■•nfit.oon  otdiaatix.fcd  cxcraordiuatix  p 
•xlocumefTe. 

Huc ftrtsmt centreutrfia  JPropooirurquailio, 
flnauisfunerupto.  auccum  anuHorcgetcrur, 
damnum  dcdcrican  in  dominum  fitadtio  L.  A- 


ccmporisicquirarur,/.?  de  aceuftt  ■  ty>  l  7  1V  pr. 
deimur.auid  dcfign a::oucm tcmpon*. .  U  J  cri- 
mmis  ipfius  pcttinct.  Quod  fi  actioni»  famofi- 
taifatiscaufxeflcc.  cciam  io  actione  d.pofici 

manJat^cutelx.tcmjusforcceapiimcndum. 
Lit.  C. 

X4/«.^/<rwu]Hxcratio,curinalrcrocapt- 
tcanauc  ,  inalteiocanrum  triginta  dics  retio 
numcrtncur;  quod  m  illomag-s .  rabocmioa» 
damniirti  vetfetur.non  videttu  adxquata  Age- 
nct  ilis  Vtiq;cumIcuifTimacuIpahicfufTJcijr# 
r 0  c lar,  quamobtcai  gramutpriori  capirc  quis 
pumutut.-  fcd  Sl  frau^cndo  rcm  forte  precio- 
fam  ,  facilc  plus  damoi  darc  polTuut .  quam  vj-. 
lem  occi  lcndopecudem:  vt  fonaiTisnuiuj  ter 
fulTicicusacfolidaiaiionuliafir. 

THESIJ  VII. 
Lit.  A. 

T.tsMmtKaritum.  ]  Aitquod  marirui  modum 
eiccdcnlincaftigandavxorc  Lc^  Aquilia  ce- 
nearur.  Arquin  diicdx  adioni  locm  cfle  nc- 
qn  t,  cumvxor  fitpcifonalibcra:  vtiiis  autcm 
datuiproptcrimpcnf.sac  operas  ccilantcs. 


«jailixiquod  abAccurf&  vul^o  Dd  ncgari  cunt 

■  mplicircr  a  t.ipfisiuiunam  facit:  quoniamtd  cumadeomaritu<i  in  vxorcm  xgroram  impc 

illi  000  fimplicitec  negaot.  fedocgaoc  cu  ICto  fasfjccrc  rcnca  ur  ,  &  vxor  maiito  opcrasd 

10  cafu/  if.i.i.h  r.quoniam  illj  nunquam  h.  c  b-jr.ac.  h;  ;  jcTioni  locuscllc  vidcacur  :  1 

xibiairogaruoc,  vttcxtusemendarcot  vcl  cor-  fortccafwm  fingularem  ponas.  quo cxcodtae 

lumperenc.Quodfiauremproponas.cuIpam  a-  tiooe  mulici  fc  ipfim  cxhibcc.  fuisq.  fnmptibus 

iiquam  domion  prxceflilTcilIi  pioculdubio  af-  viuit   »'i    contra  fxuitum  mariti  officium  tu- 

firmaboau:  ra-tcroquin cciamcolpadomini a-  dicis fnei it implo. aadum.  Ncc  quidquam  prtj; 

befle  poccft.h  violcncia  venti  oauis  abtipiacur.  Ti.faot  Cl Ji.t*  Jin  q.  <6.rutm.  2  apud  qucmncc 

fuoesque  en  mi  uoui  5c  validifatis  rumpantur.  vllum  dc  L.AquiIa,  vcrbani.  Ncc  M:noch.M& 

£oquecontta  Aot.Fab.  retioertpoceft  vulgata  g<+.vbi  aicquodmaricusmodumcxccdcns  ac- 

Dcgauaalc&io  $»d.l.if.f.  2.  Vidcatut  quidem  bicraria  pccaa  pum  uur.  Ncc  Alcx  vol  4  conf  1 1  f 
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n  2  qui  dicitquod  ma'i'ropcrmifTum  fit  tanium 
vxorcm  corngere .  «Sf  cx  lufta  cauta  l.uircr  vlt- 
bcarequodratiofubicctioniteuincit ,  quxex 
iurcdiumocft &  ojtutrrquod  docct  Aiift.  f<- 
litx.Sc  Tuaq  tnl.i  connu  n  ll.ficer  idemfcubat 
int.cnnu  8  »«*>.i7.mantumtutiut facturum  fi 
iurc  illo  quamparcifliincautpouus  plaue  ood 
rtatur.addc  Clar  $  Ji  q.f^.n.i. 

L»t  B. 

H.irltr.&  feqq.  locoaiitootiaclarmaiemm 
dcfer.dons  Sc  inculp«;x  turetx.-  quonum  ple- 
rilquc  cal»  lUMiiitri  u  L  Aqml  tn  q«a  <lc  iolo 
djmno&  qutdcm  cx  culpa  illaroa^itur.incam 
ttact.it  loucm  non  iocidit :  &  occifo  hominc  li* 
biMonon  ip.tturex  L.  Aqu  fedcx  L  Comelad 
quam  har  dilputanopcrttncr  Vmcusfcre  tan- 
tum  cafus  nuc  rcicrri  potcft.fi  fciuas  atterius  a- 
Iium  a£grclTus,occifus  pto,  oo.itur. 

Anvero*ddtftnfiontmf*mi.  JQuarrit  an  ob  de- 
renfior>e  m  famx,fi  fimul  a:mis  t is  n<"»  infci  arur, 
homicidium  omoiLio  hciru  fir  Arquin  fi  visin- 
fcraturarmis.ia  hod  deioturia  Sc  fama.fed  vio- 
leotia&  corporcdcfuodcndaqurrrd  im  ift  Et 
aoafatisb:ncdicttur,tamx  dcfc:> .icndx  caufa 
■  on  omnuiocfTc  licitum,  auo  {  planehcitu  non 
elttpcr  rexruui  ml  7  ttuodmtt  etutf  *  bt  metus  in  - 
tamix  ncgatui  cfle  nifta  ciufa tcftirutionis :  6c 
cx  rationeccrta.  quod  tcucta  iatoriii alicums 
famanon  violatut ,  &  vindicandt  iniutiasrauo 
legibutproditaeft.-exquibus  vera  diffcrcntix 
tatio  intcr  Irfioncm  famr  k  cotpotit  depfdct. 
Ratioaurem  Tr.quod  vetbali  rcrorfionc  vtili- 
ccat,minuscoBcludit:quia  hocremcdiu  nimi» 
leuc  cft.ad  loturiam  fufticicntct  vindtcand am, 
ntaxime  in  perloms  diut  rlr  d'£n:nrr*.  Scd  Sc 
haud  icio.  an  rctoi  fioilla  veibalisfa  isiutc  i.o 
itroprobctur.de  quoagttur  lofrap.i.difp  39 
Lit.  C. 

SiuerantumUdendo  1  Vcnlfimahxc  feotertia 
eft,quodinquauisdcienttonc,  etiamfi  oon  fiat 
occidcodo,  rcquuatu!  moderameo  iuculpatx 
tutelx  quidcotra  abfutdiut  cflct  .quamimpu- 
nchabcrceum  qui  pugais  inuafus ,  i;l adio 
fto  .  vel  iam  diicedeatcm  St  cx  lotctuallo  gia- 
uiffime  Tolncrcr-  Ncqut  dubno  bic  ioiuriam 
fteriaTi-  Dd.  quos  oullo  nommatim  laudato 
pro  difl  citar  quod  probabilc  oon  fit ,  vfque  a- 
dcoabfutdam  lcatcntiam  illisp!acuifl'c:&  faoc 
Odafr,Cyn.iart.B»U.S»t.mcit.l.\  C, vndtvi  au(- 
quam  boc  ttadtdcruot. 

Lit.  D- 

Ytptu mceitiw»tr}Et  hic  taiunaai  Dd.facit, 


AQVILIA.  ,,, 

dum  cos  Itmpltciter  pio  difT.  eitat  fiqnidcm  ill{ 
omncs vnooic(>/w.  j  Jttufl.friur  f>m/.  1.  C. 
vnd.vt,  dcfcnfioo.  mpeifonxin  ipfo  actu  fa- 
grinrJ  oeccflano  fieti  dcbcrc  doccot.  Quod  ao* 
dcfcofioocm  rcrum  attioct  ,  cam  queque  in- 
contincnti  heri  dt  bt  rc  docet  /.  i.|  eum  nitur 4* 
vi,ryvi arm  Vcrnm occctTum d6 cft, rt vtrobi- 
quc  verba,/)ir.  ntinenti  prxcisccodcm  modocx- 
pliceatnr:  ncque  abtuuij  v  Hcturfcotcntia,  <rr 
hic  vbi  dc  rcbosagircr  .qujrum  noo  tantu  firo- 
plcx  dcfenf>o,fcdcria<.as  aflctcodi  &  rccupetaw 
di  ms  peimiflum  eft/.i :  v/  tjrinmrmttt.  io  c6- 
iincati  fien  dicatur  dcft  nlio  ,  liccr intct dcio- 
ct.oucm  fiue fpoliatiooc,&  recuperatioDc.ali- 
quodrorcifttfifi  Sc  inrcrvallum  ioterccdat.qux 
yi d c tu r  fc o ten  1  i a  I a^on . m  l  ?. dt  np.tjp iur . tolua. 
i  inprtneif.fr  Jttld.  tbid.  dummodo  lOd  diucxte* 
ritadactut  cxttaocos,  vtnctn.Cjn.indiS.L  1. 
Cod.yndtvi.n. 4 .  Kr  diuctfam  rcium  &  pctfooat 
tatiooem  cfTcai  gum.  c  (i ,  qu*d  cum  rcbas  rap- 
tim  difccdentcm  iufcqui  ,  8c  icsextotquercli* 
ecri  quod in defeofiooc pctlonr  inciditin  fpc- 
cicm  vltionts  Nolim  tameo  cum  Accuif  md.l.  1. 
S  f.dtvttirm*  qucm  fcquitut  Bauol  mt- 1.  CoJ. 
vndtvinum.9-8c  Sal  cct  iOid  »«.7.  hicinconti- 
ocati factum diccic  ,  vbi  tiiduum  iocricetTlr. 
fcd  totum  hoc  arbiwio  uu  s  crcdidcnm  cfle 
committcndum.  C.ati  v.  ut  *»  .t,n  /«/.j  .  dttuf.  (y 
iur.  mhtlhnc  dt  rt ftribit- 

Lit.  F. 

NondqualitAtemtirmorum.)  Kicqaoque  Dd. 
iniutiam  facir  ,quircquiiuntxqualnatcm  noa 
fpccificam,fcdgenericam,vt  dettnfio  offeofio- 
ni  aliquaratiooc  fit proportionata •  &  quid^nt 
politapautatcperionatum  v.  c.  a-quc  u.bufta- 
rum.-  oqucipfaglof  inl  \.C  vnde vi,  io  tcrmimc 
diucilis.li  foitior  aggrediatur  dcbilcm.ita  vt  il- 
Jiuspurnius  taotumposfit  quantum  huius  qia- 
dius,pugnis  ioualcotrm,aimtsrepelIi  pofle  af- 
firmat  q  tod  Bart  Bald  Sali  &  nlifibi  ttffirrn/mt. 
hliquc  i»f  cfcoreotia  vertflima.ncquc  dubium 
quin  poliris  tcrmioisraiibuscxccdatur  mode- 
ramcn  inculpatx  tutclar  ,  fi  aggrcdieutcm  me 
pugois  vcl  bacuio ,  ftriclocgorladioiouadaart. 
L  1  t.  F 

He<tuidtinn.ifiig:tndum  ]Nod  obfcurc  hic exi- 
ftimat  Tr.  ncnnuc  ab  alioiouasu  ftigete  tcucri. 
Egovctoitaftatuo  ,  cu  qui  fugaccrtopeiicultl 
euitarepotcft,  vclutfi  receptusfitinxdcsvici- 
nas  fi  dcfendeadooccidcicquaaa  fuget  e  malit» 
exLiiCttum  ood  habeii .-  cuius  tci  ratio  vcia  x 
fcada  cft  quod  iarax  tufamixuc  caufa  horai- 

VU  i  fiCtB 


?4o  DISPITTATIO  Xvilt. 

nemecciJ"  renonlieetrcum  prxfcrtimciufrr.o-    ftoigiiislatiosgrafTir^rus  fuiffet  ErergOnotl 

ci  f  i£  •  tu:  <- pudom  .n  -cuiaScintamij  ooo  con  •  obitat/.-;.§  4  vci  quta.vtia.n  d  lt  C,  p txfumt- 

nahacur.  hc  ccliaihoccifui  atio  Tt  apciiculo  tui  igncm  ad  aliasxdes  i  crne  iturum  tuifle.- Tcl 

japfas.quupa  ..muscjittm.qao fugapericulum  quu  ibi  agittir  dc  co  qui  propuj  pcnculi  auer— 

euirjri  poJc  c  . nl1.ic. Bc  hinccciam  vitiolaratio  tcndi  caiua  &  qm  JeiTUuu!ain  juc  vi ,  domiuo 

ctfDJ  Cyn  tn\.?.Cvnde  vi         BMrtol.ey  mUo-  iunorancc  vcl  piohtbcrte  Jiruitxdcs  Etcninx 

tumibid»  qaoJ  hoooris  &  famxcaufa  figicn-  fentcntia  hxc  cvidi  u'iorern  habcbit  a.-quita- 

<Jam  uonfir:quiaadco  Barr.  malc  allcg.H  iu  pio  tcm  fi  non  a  \  icmo.u  d  alin.qui  adrcitringacn* 

d.dquippc  qui  fjgicndumcflc  ncgar ,  nili  taiis  dum  i.iccoJium  oncinq,  l\rcnda,<;um  pcticulu 

j»c'fouaproponatut  ,  quxfamam3c  hontum  cflVt ,  nc  ignis  Lt  ius  f  t^ercr  xdes  dirutasfuii** 

jion  curat,&  proculdubioprxfuppooit,  nullum  (V  .ijsq-ic  diuttisiga(.m  iiitiilV  p  oponas.Cxrc- 

Clic  a  ljpiu  pcriculum.  rum  10  Oi  Jinarij  aliqua  acliouc,  fcd  mploraV 

QuUficvnfrJfm  \lleQc  fhruitTr.cltm  qui  iio-  tooitico  iuJicis  prrcada  crit  KfticutioAt  fMm 

intucmoi.cidit.fi  cxcepcionem  dcfenlionisiiui-  latio,fiipcr  qua  cognofcet  magiltiatus.  . 
la  tariODepiobjrcpoffic,  fupplicio -rficicnduin  Lit.    C.  _  < 

elL.Ncque  obfcjt/i<5  C.dt ^«/i.quxcfcctccafu     Airtluf  ilic  Ccumincuiusxdibus  incendit* 

non conicsfi  ncque conuictt  ;  qui  autem  dcli-  Oriumcfl.vicino  jJrclcuutio  icm  J.imni  ccne- 

dum  fjtcatur,  ncque  t  jcc.  pnoticm  quam  alic  ri.nili  culpiccr(xperfone,inccadiumortuclTe 

gat  probarc  potclt.mcnio  cotidciuuabiiur.  probcttu,camq  e  probationcm  ccrram  cflc  de~ 

THESIS  VIII.  bcte:  &  fibiobucitquodiuxta/  i.^fl/JJr. 

L/r.  A.  fnf.  vi*.  culpahibitanttuminecndi-fic-n  piar- 

Ixetiftturetiam  ]Hoc ita cum  th.prxccd.con-  fumancnr,  & rcfpondct  id tatom inteliigi  Jc  le- 

OcdcndumcA ,  quodfcciindumnuamcicuU-  aiiTinia  culpa,  ncqi  proccdcreprxfumprionent 

tur,qui  ic  dcfcndcudodamnum  Jcdir.  illi,nifi  aliaindicianegligentixcrt-cnt.Arquijs. 

Quicafnm  rnMg>i  quMm  tulfMm.  ]  TautoJogia  corra.vt  a  pofteriori  mcipiamus.fiquidcm  t»rac- 

kiccommittt  vtJctur,  quod  umantcnonfcmcl  fumptioelt  conrratnliabitantes,  quodadmirric 

docuichicrcquiii culpam.  Tnu-.cjautcmcxture  prxfumptjonis  narura 

Lit.    B.  &  v,s  ,v  u  obitionis onustransfciatin  aducr/i- 

f   VnittumMHtinceniq.  ]  Viciofahxeillatio  cft,  rium.cfficictut,pio!;4noneni  dilifc/itixparrN 

quontam  qui arccndi inccdij  caufa  ad-sdiiuir,  famil  Sc  habitatoribusimponendam  elTe  .  tan- 

fionpcccat  calu  ,  &  iJcocxcufa:ur ,  quiaatra  rum  abcft.vt  abagcnceprobario  cct  t  acxig- dc« 

Boccudt  piopoficum  &  iufto  mctu ,  nc  lgnisad  bcat.  ucgligcr:  j  ccttr  peifonr  inccr  diumfuif 

icpetueniret,xdcsvicinidiruit/49  f  i  bt.  feexottum  llljdemmplane  fiiuolum,  cjjprae- 

UludAuttmqHidvHlio.  jNcgararde^  profjluce  fump-uiuni  iJlam  ad  leui-fimam  culpam  tan 

lotius  viciuixdiiutJs,communibusimpcfis  rc*  tum  ucrtincrc*ir:fiquidem  hxcaclioL.  Aqui- 

ficicn Jas cflc  &  cum  Battolo  piobac  dTltind»  :o-  lix.dc  quadifet  te  agit  Tr cutlcr.cri am  cr  lcuif- 

»cm/.7  §.4..auod'ji  MutcUm.  an  vidclicct  ignis  jlmaculpafundatut  Et tamen  vtcunque  ceit* 

adeamdomumperucncrit  nec  ne.  Atqi  in  vc  perfo.ixoc^ligentia  cV  culpa  probara  fir  ,  pa- 

maximc  hit  iurc  Jcticcicmus,  xquitartscamcn  cicmfam.  iimrlicicer  ad  tcftitiuionem  damai 

cjlcccommunibusfumptibus  damnumrefhrUi,  ccnni.viv admilcrim ,ncqucdehoc apudcita- 

«tindmili  ait  jCtus/»/.  1.  $.  >  titmqvA  p!uv  6c  tos  Accurl".&  aalicor.  in  l.mtenimmCad  fi  ct 

facit  arg.dcfumptum  a  L.  Rhodij.dc  iaclu  ex  /.  pttMt  i  II um  vcibum.  Emm  veroqui  ia  culpa  e 

t.eyl  i  tn fin.fr  l  j  &*  *  AtiL.Rhodnm.  jStftcet  fc  p:<'.iarnt  ,aut  ici  uusclc ,  &  no.i  oifi  notali  a» 

4ivcrficatisaliquaratio  dari  posfit ,  quouin  tc-  tftiouedomniuspo.-ccit  couucnin  aut  libcr ,  Ac 

jicftatccommunicrnfcnfumerccs  proiictuntui  ipfctencbitur  quodccttis  tantum  qmbufdam 

tc  njuislcuior  fa"ra  propter  illum  iadum  cna-  cafihusi  ulpam  «Sc  faclnmfamiliariunuprzftare 

fiflc  f  a  fumitur ,  uotjmcn  omuiafuot  difllmi-  habit^cor  t. nci.it  Ht  facir  contia  Tteutlct./.i  i . 

lia,Gqoidcm(tia  inviri  mctccs  pronci  poffunt,  dcftric.eyeommtnt  mvttd  Et  fotfan  Jilt.nguc- 

tc  proptet  xdesdiruiasviolcotiaignisinhibita,  du  v  hic  tuciic.iT  culoahabifantium  fimul,  vc 

&vicinorumxdescuulctuatxcieduntut:fiqui-  italuquar  conf.u»  >'pacrcmi,im  nrq-ie.-vtillo 

>icraj(  Gail  x  »bftrmmtx.  n.^-C^Tr.p.o  fa-  dcmtt.ocafijtenritur,  v  c.  fi  uod  curauit,  vc 

lutc  viciuix  j.dc»uuuiaspiopottt,quouuiifa*  i^oi»  xcdc  haocictur  &  cudodirctor ,  Catn 

iKudJ 


D  B   L  E  CJ  E 

illad  facere  potTcr  &  deberer  :r,nodcius  ofii* 
oj titinfpicerc ctiant ciri un\cundqj  jh {goitrc* 
cU-  babeatui ;  qcod  fi  ficei:  t.  al  luiumdus  ciit 
*rgn,n.d  Lli.  rt  rtUXifCC  tcrtjr  i  :i i^ax  culpa  ic 
ncgli^cDtiJ.cjuam  patcifam  ptxyaucrc  non  po- 
tu,t,inccD.iiuni  cioau.i  ftiittcpiobctuft 

Malt  cmtndtttaab lh:tcm  ,]  Rcucta  mcpcacft 
illa Hottom./.tfi/.r;»  v.;o  ctncndauo,  quipto 
Co.quodi» dl  11.  dicitur,  iuccndiuni  linc  culpa 
ficfi  nOpol!c,c*p':nct  jncgai  om  .vultlcg» 
}-ff:t  dujuusrjuombas,  tum qaed  v.iquc  toi- 
tuiioitucodum  rxillctc  poflit  ;  tum  Cj\io<1  ahji 
nbi  ct  ti.iuiccrct  ICtus,qui  ftjtim  fubccit.pof- 
lc  iicu  inccndimn  tlnc  culpapatusram  1'roi  r.i- 
t:onu!iiusmomcnticft,quiaiotcll>gi  dcbcubi 
agi  dcinccndioiu  ipfisardibuscx  0110,  non  dc 
igueabincendijujsfubictto  >  aut  carhtus  im- 
riiillo.Pofteiior  irui  cacft,quia  ptinio  dc  miia- 
bttancibus  <Sc  ina.-diuu-.  rctUntibas,  dcindcde 
f  aticfam  aqicur. 

Etca  l  dijl<r.'ltont  ]  Non  vi  Jcctuprobaodum 
quud  cx  dutindioDC  prxm:tfj  d<  ciuit  qitaltio- 
oem.au  condudot  domiuo  xdium  dc  iu.  cndio 
tcncatur :  rei  quta,iuxtapauloancc  dictj ,  non 
fnisciitprobarccnlpamccrrxperfouar.  fi  abfit 
omnis  culpacoududoris.-  rclqaiacum  Tr./  j. 
dtoff.prt.ftcl  vigi!.  rcftringat  ad  lcuiiTimamcul- 
pani,  hanc  11011  pixftat conduclorex commu- 
mo.ifcutcntia.quam  frquitur  ipfc  Ti. mfradi- 
fpHt.19.th  6. 

L  T-  D. 

guod&  aduocAtos.]  Vix  ridcturdcfcndi  pof- 
fc,  quodaduocatusimpcnria  pcccans,ac1ionc 
L.Aquil  tcncarur  quodnihilhicoccifum ucq; 
tuptum aut  fradlum ,  ocquc  vlla rationc coro- 
tcautin  corput  damnum  darum  fit:  idccqur ad 
fummumnon  pofsucflclocusnifi  acliom  lubU- 
diarix  in  factum.dc  quai»  i.v!t- 'nji.h  t-*rg,l.  ;s. 
vlt.tod.ybi  ptoomnibus  damnis.  qux  non  inci- 
duucin  L.Aq  nl.achoinfacluin  cooctditut  ;dc 
qim  ampliu>  cogiraudum 

Prejttr  gtneralitattm.^ii  prxcischanc  fcqui- 
mur,  vtimperitiafufKtiat  ad  fuodaudam  hanc 
lctionem  iofeiripollet ,  quod  ctiam ludcx lm- 
pcticciu  -icanshac  adiooc  tciicietor.quou  rc- 
mm  nou  eft,  qutarencturcx  quah  dehctofa/ri 
htfiMcbl  tx  anttft  .itl  l  vlt.de  vttr.cogn.  &  diucrli- 
tamrauo  tcdditurab  Angcl  &  Ioh.  Fab  *dd. 
^r.u.quod  ludicarc  fit  ncCcltarium  muuus  ,  «5c 
quod  oetnotanquam  attihcium  pichcca;  ur. 
LiT.B. 

£t(*f**tjue,7j  tnlf0p4ctjft  j  Noo  liuisbcac 


AQV\l\A\  341 

hc  cjfu-  coniun;;i  cnm  prarcedrnrf.  aur  i'Iiop  • 
poo  rtJccur.quod  in  illo  ncccilario  cciamiuiit 
c.ilpa.  l'i  \  \  i  dt  rt%-  utr. 

f.tiam*d»(>fittrittt  j  Vidctur  hoepertinercad 
lu.D.dc  lmpcntu,  <Sc  ci  fubijcu  dcbcrc  ,  quod 
adomncsaitcm  aliquam  prohtcotes  ,  cxtcn- 
dcnd  imcili  dixctatTr. 

lt.it.\rntnit ntfi.  ]  bub-jcu  lirnirarionern,  vt 
nifi  vr^eotifsima;  fint  prxiumurior.es  »  cxqui- 
b\x\  dolusconuincjtur,  r.ou  lic  locui  par.xL. 
Cnrnciia;.  Quardimitatio  ommoo  cft  vitiofar 
quia  cuai  rcpu!  i  fit  dc  cjU  &  culpa  ,  f.xccprio 
clt  dc  do!o;A:  cum  Ccgula  iit  dc  L.  Aqvil  eicc- 
ptiodc  L  CorncIia.adcuiuspcci-iamiurliscnJa 
culpjm  c<  itnpciiciainoon  furliccic  conllat. 
THE51S  IX. 
Varios cafus  non  male  etpedit  Tt-  ex quibus 
illc  pnecipuc  coutroucrfus  cll.fi  fct  uum  lethali» 
tci  ruloeratum,  aliusitidcm  poftcJ  lctbalitcr 
vu!u;rarer,an  prior  dc  vulncraro  tJOtum.an  cr- 
iam  dc  occifo uneatur :  quaiu  rc  contrarianrur 
fibi/  ii. %.\  C* /  f \>b ■t.Cumc.x-j.e-bf.i\.\[i\  idLjc 
quxiiionca  Cc!fo  JiUcnfiii .  ollm  jc  Accur- 
fiusdiflmguit,  ao  r  jlnusfacrir  rcucra  lcthale» 
anputjriue,  ii  itaau  ccrtum  fucrir fcn  i  m cx 
vulnere  moriturum  nccnc.ProbabiliusCoft.i» 
l.i\.h  t  Si.T.ii.i.intiUtcl.fmg  6.diftin£uuor.  an 
ex  vulneic  fccfidoftatim  cxjminatus liuiit  fcr- 
uus.anTion.vc  jllocafupoftctiot  tanrum,hoc  v- 
terquc  dcocciibteneatur;  facit /..  t  t  />  /.  vhifi 
feiuus  lcthalitcr  vuJncratusi  Titio.portea  rui- 
oavclnaufiagioperierir,  cuni  Titio  dcoccifo 
ajM  rollc  nc^acurJn  co  aurcm  pcccat  Tr.  quod 
quaftiones  d'uerfjsdcpccoapluriumex  L  Aq. 
tk  cx  L  Cornelia  confnndit:  cV  dc  hoccafu  ran* 
turottacl.it  CIji  iw^  f  t.rnc.d.n.^y.ejrjtif  6t  faci- 
liusi.ft  vt  quis  ex  L  Aquifia  t«  n-  atur  dc  occilo 
quamcx  L  Cotnclia  ,  dcquo  agitut  iofialcco 
luop.  2.  dtfp.it. 

THESIS  X. 
Lit.  A.  3c  <eqq. 
Ptimohoedocet  Ti.c|Lodad'odircclJ  cV  v- 
tilis,dicaturtumct  parteageotis.tumet  patte 
rci.Oeindeoorandumcft,quod actioic  faC*t<  rn 
dicatuixquiuoce  i  quoc  lcilicct  al-quatuioa- 
clionem ptxronam  fubf  Jiari am,/.r  idtfrt.  rtip. 
vtrb  atiqu^udoctiamaclionem  vttlcmciiuh  m 
dcfigoat :  bx  quo  couciliindi  I.  nt  ttxtus  w  d»L 
tl.fjrin$.v!t.li:ji  h  t  ei/m/.v  iw/r.i;  f^/.ay  *,  ftr. 
tfd.vbi  iftcaluquo camnumnon  coipoie  •  i<ri 
tamen  in  coij.u»  dati  in  eltaclioio  raclum  ccn- 
ccduuiiIitccAcc  i*d.§  iit.tuji.r/ 1,  copfurTuol 


?4t  DISPUTATIO  XVIII. 

a&ioois  vtilis<3c"  a&ionisin  fa&um  admirut  cx  quant  ?  pluiisiesfuircc  confidcrarTe  Vrroque 
fcotcntia  lohauuis.lllud  paulo  infubtihus  dici-  plaoercfpeclu  adriohxcauxrapacnah*  diutur 
tuiliiD.quodactio  tu  jfi  Jiana  pri  toiu  fu  cx  inf.vi  autemio  Ld.nl  iunH  $  9  l.d.L  AquiU 
L.AquiL  quoniam  (i  ci  L.  Aquil.  agi  potuiflet,  but  addi  poflitrariorcrtia.«x<$.to./.fl>./.quamaif 
fublidiopixtofisnohii(L-topus:&:  idco  recliis  id rationcm patux. icd potius ,  latioacm mtcr. 
dicitut  hxc  actioaccotnmodata  cflc  L.Aquilix  cffc  habcat.  Lit.  G. 


cumlCioiiji^.ii  difmjtr.verb. 

L  1  t-  B- 

Er  cjuidtmdspl.  ,n  tR»rr.  ]  Duplumad  quoda- 
pitur  coiura  inficiantcm  cX  natuia  acrioois  ip- 
fiusitavenircait,vtcti.miactoie  non  pctctein 
tlludhcu  dcbeat  codc-mn»  10  Tf  iplcx  quxftro 
etTc  potcft  i.an  ncceflum  ficto  libcllo  cucotua 
litci  lt  coditionalitcrhocpetctc,  vt  retjsnefaf 
coodcmnctut  iu  duplu  1  ao  fi  in  in  libel  omif- 
fum  fit.poiTht.nicootcftatJmnihilominiis  iti 


InhittUesnmJ  tur    ]  br co quod  aflio hxc 

fice:iahs.&  indc  in  hei cdcs,  non  dari  dtcirur.in- 
..rc  Tr.iuallcg  cp  adioocscx dchcro rci pcrfe- 
cu:or  afin  h.rrcdcsdetntiu  lohdum  Quxpic- 
politioadmitcnda  06  vidctur  qucd  rcgwla  htjc 
luri  pouuscoouenit  nullasacrioncs  cxdch  :to 
defccudcntcsin  hcrcdcsin  folt  Jum  pnrigi.  ct- 
iamfi contineaat  rci  pcrfccurtoncm  qcod ptc?- 
bnvr  vtcmpUil.j.^.vu*  detribnttaii.l  *.vtl  c-m 
tnl>  S  fj.^exlttn.tMd  mut.Ucq.obAityo  l.h  t  m 
icpcripoilir  t.anfincutrum  faclum  fit,  iudcx  fiv  vlu  1  ,'co  rtanfirc  ocgjtut  faxca&io,  quod  (it 
cxofficion  hilominuseuam  non  uuj  lu.atus.  ;n  pcc;  •>!;•>, quo  pctr.nct  / l-f.vb  l.x.fri  tyf.xdtvi 
duplumcoBdcuuutc  pollit.  Tcrtiiihoc  proban  »rm  ih  .S\*l.\\.dt0.r*r  /f.ctcoim  ac2io«cspcifc« 
aTrc.cV  vctba  u>fa  argutor,  <Sc  c x  1  j r.  colh^ttur,  cucouxdiucifimodc  dicucurtumqux  opponu. 
cjuosTr  pio  dif.c:tat,qui  doccnt,  u  olimintir  tui  \  i\ iooibusdupli  vd  tripli.vttamen  ijsdolut 
vctcrcs conttoiicifum  hoc  fuillc,  an  ncccflum  vin  hcrtur  c*  cocrccacur:  tumquxquod  rx  pa- 
fir  rSdittoiuhtci  l.oc  m  hbcllo pcti, uccne.-qua  ri:toooieao(tfonob'saheft,peifcquarur.-tnqui. 
vtramq,  opinio.um  pioponu  Bald  tnl.+  C.  h  t.  bus  demu  veracft aflcrtio  T"r.  &  co  uerfiocr  c6- 
eol  4  .vbi  pufLr.otcin  non  impiobar.  lcdprioi i  di<2  o  furnua.qux  rcmablatam  Bt  fimulncrtus 
ait  eflc  tutioic  Sal  ibid  mapispiobatopiuiOLC  a  lt  m;;;o:..  m  pc. fcquitur, <Sc  rcucta  cx  d  I  :to 
Guliclmid«s  <ujhj  ciuodcxpnmcreio  libcllo   nw  ^ft.qux  dcrc agirur  inlt.difp.zxjh.vlt.  Expli- 
acccfle  oon  fit  * >g  Itditn  C  dttdend  vbiediclo  cjcj  loitut  homonymia  vcrhoiu  pirn*  eiterftcM* 
pcipctuohbcllicmcndatiopcrmiirj  traditur  cx  r<TM,u6ditricultcriftafcsc6poni  pofle  vidctur. 
quopatcticqaitia  Su  <• :  mdiciopou  litem  c6-       Er Ubtrahtmint/tccifoA^c^ii acrionemAquil, 
tcltatam htic  p:r  uut ;  qu<  <1  ptoc uidubioctiam   hrrcdibos.fitibet  bomofueritoccifu<,ocq  va- 
icntit  Sicliaid.*wJ  /.4  n   i  vbi  ftituit  nifi  Iiocid  lcic*;g  jcont  ariccamtcxtustcpuonantiquoi, 
iudicio  j1  <  fjacum  lit.uu'.lam  ciusa  mdicchabc-   t ameu  cxprc  flbs  vidco  oullos.ncquc  vciof.mile 
tirationcm  btfacirpiohacfcntcnua/  4  4  vlt.  eft  Dd.vulgo.quoscitaotGomcf  &  Cou  infcn^ 
tkntxal.Mclion  vbi  qui  folidum  c^u  &  icicntiam   tcnt.jmlcoibuscxptcflis  cnrranam  d.  fc^luros. 
dominiaiguir.  dicitur  poflc  mu:atalcicntiapc-  tuiiL-.L)ilti.-irru£dum  putau;  tim.  an  qui  ex  vul- 
(Ctc,vt  fciiusnosxdcdatut  &  v icc  vcr fa.  Iraq;    ocre  mortuus clt.  anteali^uaindiudccubucricn 
diccmusii.cllc  hocaclioni.vtltcetformulxhoc   ppcratum  iac>urani  &  impcnfjsfccerir,  anfta- 
infcrtumooofit  1  iudex  tamcn  cius  lationcm   t:m  cxaoimatusfucnt.  lllocafuaction*  vtilcn» 
pofllt  habcrc,modoab  adorc  fit  pcti:um.  coq,    dcfunftoqua  fitam  in  hctcdcs  trafitc  diTciim: 
faJfacrit  fentcnuaTi  qui  fimpllcitei  a  Cton-  116    hoc aut  cum  nulla  tubucnt  occifas.nulla  quoq^ 
pctcotc  io  duplumrciim  coodcmnati  affiimat.    io  hcrcdcsttalmitti  potuillc.  Ilud  n.  fal  um  pu- 
L  1  t.  F.  to.quod  Gomcl  rit  !  :  n  ,S  nadu  li  o..  ilijsruc- 

Oritint fuMfcennlu  ]!_  upliccm  huiusrci  reddir    rit  officialis.falatiu  tot  ann.quot  v  uctc  potoif- 
latiODcm,  quod  luhci anuo  cicfcjt,  &  quodoon    fct.aiftionc  J...  Aq  heredes  coofcqoututos. 


tempusdamoi  dan,  fcd  u  tioiofpiciatur.  ?rior 
fatioorigtncm  oooiclpicit.fcdexaccid^ci  cft ; 
quod  &  dc  poftcnon  tcntari  pofllt,quod  etiam 
cxaccidcDti  vidc jtut , vt  rcsrctro lir  piuriscum 
ctiam  potucritruiflcmiooiii:qnamuisfatcada 
fitautoicm buiusicgis,  dum  rctrodamnum  x- 
l^maii  voluit,in  pcBflam  tci  boc  ftatUiiTc  ,  <fc 


Lit.  H. 

Vciba  fub  hac  lit.  (yt xHiofmti  L.Cori.tU^ 
de fic nr  cjui. ft  mntuo nonconfnmunt  ]Non  dc  cr>a- 
cutfu  harumactioou  ,  qux  iocpta  dubitatio  ef- 
fet.fcd de coocutfu  altctutnus.cumadionc  L. 
Aq-fuotcxaadicnda-  Et  alia  rrguIaiotisquotA 
ncq,  2&icac5duxciuilcs,cxquibusALcij  ym- 
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■atis,  alreratei  perlecufcria  eft,  ntq,  actiocii- 

n.ioalis  St  ciuilisfifcniutuocoofumanc ,  fcd  r- 
tiaq.lireat  cxpcrni  Quam  poftctioicmpatccm 
.viiiCiui  oppugoaic /.4  drpubl.iud.&l.i-j  f.dein- 
ii«r.Exiftinioautcm.Y  •'  4  quod pcr  ciutlc a&io- 
Dcm  bar  prxiudiciu  actiooi  cnmioali.accipicn- 
dam  fiuc  ita,vt  intcrim  dumcaufaciutlispcdet, 
noo  dcbcat  intcntart  ctimio  alisact  to,ecq;prx- 
toicrr.  non  factle  dcberepcimittcrc.vc  pnus  ci 
ui  iccr  agatur  arg./.r.^.i  dt  iniur  cum  <.  tiam  turis 
o.d  oar>i  Gt  yt  caufa  crimmahs  pixn.itcatui  ci 
tiih^tjtfiustit.C  utord.iud  dc  quo  altquod  di  • 
ct-m  l"pta  difp  u.  th  fiue  icj  vc  fi  Jticcura- 
bat  yctor.noo  conccdacut  actiocnminalis.fccus 
tutem  li  uucac.Cxteiumi»<i*./7.cxccptiocftad 
rtgulanw/r  C.qunndi, acltoctu  tjr  crim.tyc.  vt  vi- 
dclicctciuilisadio  admilia,  cciafi  vLceiic  actor 
cuiifumacciiminalcm,quando  illud  principali  - 
tci  cft  tn  adhonc  ctuili,  quod  ctiam  vcutt  in  cri- 
ni.nali  :  quod  cucnirc  folct  in  attioc  ciuili  iniu- 
ria:  utn.quooiam  hxc  nuo  ad  iotcicllc  vcl  dam 
nuui  Jarum.auc  clo^  nobis  abcft  cx  patnmon-.o 
pcrlcquendum  led  ad  vindictam  ctt  compatata 
facit^uodiftaaclidli  quafigcncralis,  vagaJc 
iucctta,&  qux  ttiam  cautts  criminaltbus  acco 
modatipomt.Porropiiori  merabtorcgulx  pto  - 
pofitx  ncn  obftar.quod  aclioquoq;  L.  Aq  pcc- 
naltsdicitur:  vcl  quia  rcucranOpxoalisc  ft,oe- 
cj.  in  duplum  vcl tiiplum fit  L.tatumaliq>  orc- 
Ipedtu  &cafu  :  vtl  quta  ctiam  pocoalesactioncs 
pUtccs  non  fcmpcr  fe  coolumunt,  dc  qua  ic  altui 
pleniuscut  agcndum.  Lit  i. 

Velidqucdtn tdttrtk tainm  tfl.]Ut  cocur fu  sO  10 
oiscommodari & actioois  L.Aquil.fii-Iaptius 
a&umfit,fupciefthxc,inquaotumrainu-  ■  It . n 
illa/  ?.'>  1  comm.  cuitamen  non  paium  obtlat  /. 
H.inJi.deO.  &  A.  Ttiplcx  cft  iftiusloci  lt  ! 
piima  cum  duabusncracionibus  ,  Jedverw  ejt 
nonttmanert,quin[m,'tio  ucti.it: .  (yjimfi  I 
locumncnhtlet.  Quam  lcctionem  etur  o 
fcic  Accutfiut  >  caquc  ftanrc  ita  bc  s  tcxtus 
ccnciliat  >  TtiDaltcto;de  xquitate>  inalccto 
dc  ilrifto  iurc  agatur.  Et  videtur  omnioo 
hxc  lcctioocgaciua  ,  nonremar.rre,  eflc  ad  mco- 
tcrr.  lCti,quam  coofirmatfubicclaratio,  quod 
illud  plus,cuiusin  L  Aquil.rctrohabctur  tsrto, 
fi;  mcium  acctllorium  limpli  taoquam  pi.oci- 
palis.quod  vbi  actot  tudicio  commodati  confc- 
quutus  fit,  ampliusactionc  L  .Aqu.ncqucat  cx-, 
pcriri:\  clutin  fimili  fructus  &vfurx,  qux  offi- 
cioiudicisaccedunt  fpccialiactione  non  pccu- 
tur.&  noo  faus htc  ICcis coucoilTc>iudicio fuoc 
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vcrba  Vlp.ind.1 7.§.  t ■  quod videtur bttbtrtrMtitn?. 
Altcra  lcccioeft  fub  d  Kta  vcraqj  ncgatione>yW 
V:ntuejl  rtmnnt  c.fj-  iajimflt  fubdu  lolcii  h»bett 
quam  piobac  Ho:  10  8  obj-  gtyiUuft.q  20  injin. 
Vciuin  hxcelectio  cunrnrtam  dcliderat  cxpli- 
cacioocra  vcrbo;  u  fubduclofirr.p!o,iAtd  dclibato 
&  compurato,  vc  vtdelictcinrefiduumfuperiif 
actio:  quam  etiamcxplicatioDcm  plane  rcfpuic 
ratio  \Cii,quia jimpU accidit .  Tentam  le<fti«DC 
habcnt  cxcmplarta  vul^ara  &  Florenrina.jW-v». 
rtHteflrtm.tntrt.q-.iinfimplofubduclolocum  non  h»- 
^r/.id  cft,  vr  hoc  cxplicac  Accurf.  non  habctlo- 
ctun quoad  (imp!um>quodcx  iuJicincr.modaii 
iam  |»txftitii  fuit.  Qux  cxplicatio  &  tca  ipfalc- 
ctio&  rarionc dubitandi catct. 3c  pcifpicucin- 
cptacft. 

Sed cumulstioquam  Dd.vo'*nt.]  Valdc  Tr.pla- 
cuit  fcotcnciah.t  c  Obicchciquam  propofuitet- 
lam  fupia  dijj.. i(  th.ti.lit.  W.quod  cumalatio  a- 
cttontim.a  concurlu  tntococlodtllvrt.  F.go  reto 
oon  dubito  ingcntcm  h  l^c  » llc  h ypcibolen  flt 
Jongc  hic  cirarc  Ti.fiqitiJ  m  cx  t)oia>\%*dd  th. 
it  coll.gcrc  licct,  poltqu  nr  ip/i  maojlttai u^  de 
caufitpriuaciscognofcuot,  ioniucttorem dua- 
rum  xctiontim  cogoararum  in  vnoltbcllo  .  occ 
quidcm  valdca  ratioiieiuris  ooftti  abhoircre- 
turtSsx  nnnpermitutur  J  Diffcrcnci.m.hicno- 
cac  tuiisciuilisA:  Saxqtiodcx  hocin  cpncurfu 
actioois  ciuilis&:  crimioalis,  illainrcnrara  hxc 
confumatur,autotitate  GJo  nrt  4;  lib  *  atdfiN 
rrcfrt n  i  VcrumfoitatTisgloII.rquxccxtu  d  ftt- 
tuttur.ca  aucoritas  habcnda  r,on  cft,  vnnducac 
dirT^rcaciamiurisciailis&Sax  Ueinde  oon  du- 
bitoerrarc  hic  Tr  cum  Fachfio  ,  rcf  rcore  hoc 
ir.tcr  diff.  rcntiasiurisciuilis 4:  Sax  fiquidcGI. 
cit  lochocmioimc  canquam  'ItrTcrcntia  ronir> 
Cz-i  rar.qwa  turi  ctuili  cofenrancum.  fa  ipfoiurc 
ctuili  robatur.citatts  /.  f.  ty  7  d.in-ur.in  quib. 
cfTc  fpccialc  caftt  r.pauloancc  oftcnfum  futt- 
THESIS  XI. 
Lit.  B. 

Aclionfin  quinquagtnra  aurcos  quxlibero 
homineoccifo  compccit  ait  mcre  cfle  pcrnalf, 
fcdcum  dealio  damoo  jgirur.perpctuam  &  rci 
perfccuronam.  Cui pofteriorilcntentiz  omni- 
no  cootradixit  rp  vt  ipfc  rradtf. vbi  de  aliodano 
agitur  actiu  tn  duplum  cft.  &  lanc  ca  inhetedC 
oon  datut /  5(5  de huquideiec,  f  xtetu  aoimad- 
uerrcre  dcbuit  Tr.aclioocmillaraio  co  aurcot 
ideoio Ipccie panalcmdici, quaoulluibi  fim-  " 
plum>occvlla  damni  xftimario  confidcratur, 
/;.§.  d.  ttt.  cxtctoquia  adioDcmio  duplum 
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P<rn*)f  m  e iTe  nunquam  negauetic  lCrus.Siqui-   cut  habiracot  cx  fo!.i  pofitun,  cx  damao  tamcci 

dc.ii  lipctKe. 1  ti i cifct,uian: io  hucdcm  da-  da:o vtobiigitur xquucft.  hrnoccltquod di» 
tctur^ooiu/..  ♦  w.r.vtadeo  dnpLx  fitoppofi-  cituri*r7ia  tu  cum  daii  aftjoncm  qui  pofuitf  i 
Ciobaium  iftionum.  i.  quui  tlla  qnx  homme  videlicct  ad  cjcmplumactiousci  cdiclo,  quas 
occifodacur  cltpopiilaus.alicrainduplu  dam-  non  futficiat :  quod.vt  ibifubnciruf.noo omnis 
lii  dati  clt  incic  priuata  &.  htnca.  q-tod  nla  noq  qui  ponir  politum  habuifle  vtdcarur,  oift  tp& 
cumpctir  ture  here.titano  nccdaiu:  hercdi  qua  hibicator  fucric.coqj  i>t  jrtupponcndum  cll.hoc 
hcrcui.bxc  aoccmf^cus*./.  t.  j  \  iuc  .c  .  cp  politum  fullc  i^notantc  habit atote  :  qtfi  (i  fci- 
illarltaiii  al.s.i.»»  c  7crp-;tua</ J.f  i;i  -Uo»atcu-  uillcc  vciq;  poluum  h.buiflc  diccircui.  <Scacqi 
dum  t  (t  al  qui.ttpcualc  cflc  u\  ruc  ititooc  piq-  ira  .irltoci  cdcto  i  6  Jtficcret :  quoaia  fi  cxcp 
cori  uanuliper  /.f ,  Me.bfey '*-  fo:t«  pioptet  v-  raacii  ccuctur  quod  poluu  habur.  ctta  3t  muWfl 
tilicaccui &  lecuutacc  m  ciu  om:  qucmadmo-  magt>u:ucbi»'ii  (i  ty.od po'num fuir  dccideritV 
dum  cttam  fpciah  caufa  actio  tuni  tnanifefti  IHcSlS  Xil. 

pix:oriapcipccu.i clt   b.  illam lpccialitatis  ta-  Ln.  C. 

tioosm  rc£tcrcdd,t  Accur  in «//.>.$. i  mipusau-       An  contr.%  bnnd.  fi Jeifolfejf  rtm  ]In  c  ->m  i!i  jrio- 
tcm  tccla  ciufdd  pnot  eiplicatio,  q  od  fit  per-  ne  tcx'uum  it qgicur  Cu>a*-q  o  I  ir.»  non  po!»ie 
pcrua  taiuum  quoid  lirr.plum,  iurra  junum  au     dari,  v ;  a^o.c  "i  ficu:  clominum.  Q_i,odmihii 
terr.  rancum  iu  duplum  derui.&  tamcn  Tr.  lim-  fi  >ctc  i.o  poccfl.  cum  dc  codu!  k ... .  t<:otius'Iij[l 
Phc.ccrcam  pcrpctui  k  tci  pcikoutoiii  facic.  jucptuT.jucquc  fa;>i>inc  coociliacione^  AccurtT 
Lit.  C.  Ditcnm,  fi  dilputctu:  quafiin  1  i;.<  ik  ibltri- 

Ptopontthic  altcruni  cdictum  quod cxcat m  cto.  &  boua.  fidci  poiTcllor  curr.  Jommo  crjp.tr 
l.t.%  .it huqutdciec~l.tyc.KX  quomd.ccm folidos  rccur,  <Jc  cj  opponnur,  t ccrc  ncgar i hanc acliOr 
adiodatui  cootrailjoiqutin  Sugj^ujida  circa  ncm  concrabonx  fidci  pofleflbrcm.  Cxterur») 
publtcum  aiiquid  podrum  habcnt,  cuius  calus  ioccnm,dum  dc  dominonoocoiiirac,  cuiusJo- 
Docerc  pofsit  :8i(  h  |Cic  Ti.  hac  vnb},yMij>«-  co  bonx  fi  Jct  poiTcflot  cft.  peceflumcftb  jic*£j 
futruntmqumm,  nm  qut .» :ll*  Jnmo  Uabtt »nt  cit  /.  clioni  iocum  ulc:quod  fi  coimdc  dominocon- 
j  f.ri  </.ntr.atadcumcxt'licationcHcorici  buc    itcc,  aliui  boox  fiJct  pollcllor  dici  ncquir.  Hc 
jrio.i.rfff/.WiO.  Vcrumaucego  valdc  fal/orauc  vcroi<;/_a8  h  /•  opn  hoc  dilpuratur,  aoaAioiu- 
hxc  vcibaatguiiiit.nequcloc^m  in  J  «4  12  ncq*   tcnm  dctui coutra  bonx  fidcipoflcHbien»,  fcii 
Sucno  .  tcclc  acccpcum  aut  intcilcrt.i::i  fuillc:  fi  poltcadommus  fupctucniac.adcoq,  tllum  do- 
quoniamcx  cdicijnlio  ci  ntra  <u^  qm  m  Jon  o  minum  nonfuiilc  apparcar ,  an  uctc  vidcacuri 
habicancoon  dan  acr.unc  vmjuc  .litjm  cllc  vi  ■  intcncatafuiflr adio>cV  an  !"i Lililtac noxx  dcdig 
dctur  cx  cpllatioc*/  /  f.$.o.ey-%.iz,$ift. "  tjunieitc.  cio,au  potiuj  hxcno.  pi^iuduct  domiuo  vcreS 
Todc  calc  confici.tur  aij;un:cru:qui  poutum  ha    quomiousfcruum  a  pollcllorc  v  tndiccc  Q^od  1 
bcr  tcoetui  illoediiio  atquio  dommu?  &  dium  rcclc  ncgac  AfTucanus,  qma  bonx  fi<lci  pollcfij 
Tcl  mhabicacor  policum  h  ibct  ,  imohitantum  fot  mftar  domiot  conut  nrus fuir ,  <5c(cruusquj 
pofitum  habcot  U.^.ti  ctgotcncncutcx  hoce-  dcliquic  ctuma  vcio  dominouoxx  dcdcuduf  ' 
diclo  Cxtcrtimcpotiouciliacltincct  Cuiac.iSc  fuilfcc, 

S.  eiin.dc  lcdliouc  &  lcntcntta  d ...  11  in  quoa-  L  l  T.  D- 

gici:r.nonde  coqui  poficum  habcc  fcd  qui  cum      VndtrtfleJeiucitur.]  Excoquod  Jircrac.in- 
ncq;  dominusncquc  inhabicator  cllcc  altquid  tctcllcan  domin9  fciar  an  igooicr,  infcit  noi<l-  ^ 
roiuit  quod  pofitum  dccidit  cV  damnum  JcJit.   lcsadcioncs  cflc  vcj  ciuiles  ditcQas  vcl  prxto- 
Nimirum  illcpoficumhabere  Jicicui.quixdc'-  rias  Exquofcqucuir,  coptta  dominum  fcieu- 
inhaL  cac.5:  vcl  ipCepofuit,  vcl  ab  aliopofitum   tcmcllc  actioocm  ciuilcm,c6;ta  i^noiantcm» 
eflefcit  aucpatiacni:in  qucm  pfxcipuc  parsilla  pixtoriam.Acqutn  lioc  vciumn/j  cit.fcd  omni- 
cdtcri  cooccpia  oir  :Si  aluis  in  (cicoce  domioo    00  vtroq.ic  cafu  acliociuihs  cft  :  quod  »el  cr 
pofucrit.qm  politum  h abcrc  oon  dicicur.Koc  c-   iplis  Trcu  dclcnptiL»j,il>us  hac  !ic  verj  fritoritU' 
«lnitomcclfat-  Quod  Ccaiv.cpofitum  dccidcrir,   apparcc.Qujn  a<£tioquaaiguiturfcicncia  domi- 
ceilaoce  cdiclo  aquttas  polcir.  vt  damou  paflo   ni  rcucra  ouxalisnou  cit.quodhicipfc  dominus 
fucc  ni.it  ui.<Sc  ad  cxcir./luin  actiooiscx  cdicto,   peccaflc  vidca  ut .  facic / i.«»pri».(j»/.4.§.i  b.t. 
qua  vc  <  H  m  .t  /  is.hic  <ion  fufticit,  acliodecut  &quoda<iciOBoxalise(taicctnaciua. 
foauacumqui  poliiic, quifc.nonobligccm  u-      Q*intittfamm.  ]  lmociiRuno  ybi  coo- 

ucutoc 
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«entusnegat  fc  poflidcre.actorautemcumpof- 
fidcrccotucndic.aclioncm  cficciuilcm.quxfc. 
periode  ac  concrafcicntem  in  pccnam  meoda- 
cij  ia  folidumdi&acur/.  a/.§.  a./?.f.quodfi  adtor 
de  potTcflionc  dubitans,  rcoFacultatcm  iuran- 
diconccdaciuzca</.$  t.nullaerir  actio. 

Cuiftruut  antt iuduium  ]  Falftim  hoc  vidctur 
quoilactioprxtonadcturconrra  cum  ,  cuius 
fcruus.qut  dolo  alteoatus  fuic  mortuus  cit  antc 
fufccptum  iudtcium.  Etcnim  ctiamfi  fcruum 
fion  aiicuAli.-: ,  liberaretur:  adcoque  ctiam  li- 
berabitut.fi  po(t  alicnacioiic  mortuus  c(t:quod 
&  pcilpicuc  Utisct  idtt ni  J.  4.  h.t.  hac 

tancum adiectalirairarionc  ,  (1  rcusiniudicio 
accipiendo fcccncmoram.  Etcrgofupcrcrica- 
ctioprxcoriafcruoadhuc  viuentc,  iuzca/.a^  (*. 
t.ia  qua  cum  Treuc.  poit  Suerio.defendi  potcft 
vutgatalectio,  vcfub  aozali  attiooc  vcrbo  ge- 
Aeralis  fumpro  eciam  prxtoria  coocineatur: 
quomodo  iam  olrm  cz  Azonisfenteotia  Accurf. 
prtorcmactionemdc  vtili ,  pofteriorem  dcdi- 
xccta  intcrprctatus  cft. 

THESIS  XIII. 

QoxriractioL.  Aquilix  criminalirerintcn- 
xart  polstt :  non  fatiscommode.quodhxcaclto 
femper  (it  ciuilis,ncque  tecle  dixeris  actionem 
furti  criminalitcr  inrencart.  Sed  hocqtcrcndu 
cft,  anficuccz  caufafurti ita  Jamni  dacicrimi- 
nalitcragi  pofsic.  Quod  affirmandum  videtur 
cootraTr.  quoniam  eriam  dolo daranum dari 
potcft  :  eoque  corruit  racio  loann.  Fabr.  licer 
Bald.  dataopcra  Cti.it  hu  tjut  accuf.  nm  foff. 
num.  8.  cootra  Cyn.  eriam  hoc  dcfcndat.quod 
concra  eumquileui  culpa  facicn  io  damnum 
dcdit  criminaltrcr  agi  poile  :  quod  (brtc  excto 
cumftanrijs  fuerit  aliquaodoadmittcndum:  fi- 
quidcmnoo  in  corpus.lcdpccuniariapccna  ve- 
niat  tnfligenda.PIane  improbaoda  cft  Batt.fcn- 
t  e  n  t  i  a  q  u  i  in  l.  3 ,  i.friuat.itlici.  num.g.  c  t  i  a  m  n  o- 
minc  ieuifsimx  culpx  criminaliter  agi  po-fie 
conrcndit.  Egomalimfcqoi  Cyn.quod  cz  Icui 
culpanonpofsitfundati  aclio  crimioalis:  quo- 
niamhacculpa  admiifum  in  fpcctcm  criminis 
incidcrc  noa  vidccur:quodfccus  dcfcndi  potcft 
in  culpa  lata.non  obftante  /.  7.  ai L-  Comtl.d. 
ficar.  vbi  de  dcliclo  publico  &  pocna 
ordinaria  corporali  irao  capi- 
tali  traclatur. 

•  • 
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DISPUTATIO  XIX. 
DE    MIXTIS  IVDICIIS. 

T  H  E  S  I  S  l. 
Lit.  A. 

ICET  conjlitutoiudicii.]  Aircocflirtt- 
to  dcmum  iudiciocum  actorem  in- 
telligi ,  qui  primus  ad  itlud piouoca- 
uic.  Acquia  apparerctiam  antcquam 
iudiciumconftitutum  cft.intcHigi  pofic  quis  ad 
iudicium prouocauciit,  &:  adeoquis  adtorislo- 
cohabcri  debeac-  Quiaimoanre  conftitutum 
ittdicium,Yt  formula  recle  coacipiatur,  &dc- 
fupcr  litis  contcftauofiat ,  illud  conftarc  opor- 
ict. 

L  it.B. 

Dicuntur  &>  uRionts  mixtt .  ]  Qti  atu  or  fci  I  i  cet 
modisactioncs  mixtx dicuntur.  1.  quodfunc 
pcrfonalcs  in  rem  fcrtptx,  qux  ez  facto  fi  uc  de- 
licto  aliquooriuntur  ,  nthiiominus  lamcn  ex 
juftacaufaio  quemcunqucpoflcfibiem  dantnr: 
dc  quibusGlofi' inl.  j.  §.  tflautcm,  adtxhiltni. 
ZaLiflJ  omniutn  Injlit.d.aflionnum  n  frftqutn- 
tib.  i.  quod fintpctnalcs &  rct  perfccutorixj. 
fttjutns  \6A.it  Ailtonib-  j.  quod  io  ijs  vrerquc  fic 
ador  &  xzuil  n.infin .d-O-r+.A.  4.  quoduntia 
rcm  &  in  perfonam$-fM«</«/»  10. Injl.i.aflioH* 

Honminutinrtmauam  in  ptrfenam.  ]  Hxc  lo- 
qucndi  fo:mu!a  cfficir.vt  magis  videridebcanc 
in pctfonam quam inrcm  ,  cui  ramco  rcfraga- 
tur.quodipfc  itaim  fubijcir ,  magis  &  princi- 
palircrcfic  inrcm,  fcd taocum peiconfcquen- 
tiamiopeifonam.  Echoc  tameonon  fupplici- 
tcr  admctendum  vidccur, quod  aiias  noo  rccte 
dicerentur  miztx:  &  vcro  refrruntuc  ioccr  per- 
fo n a! c s  tn  % .  j .  Injlkut.  ic  obligat.  tjuaf.  tx contrn- 
(lib.i.acJionum  z%.lnJlitut.i.A8iond.\.%.  i.Ced-  i. 
annaltxctpt  Li  fin.rtgund  t.it.  S. ptnult.famil.tr- 
cifc.  &  prxitacinncs  pcrlbnalcs  quarum  rcfpc- 
clu  actioncsiftxperfunales  vocancur  ,  noocz 
accidenti  jurpcr  confrquentiam,  neqnc  ran- 
quam  accefsioncs  fcd  priocipalircr  veniunt.cx 
quoetiameftquoda£ticnes  iftx  longi  tempo- 
ris prxfcriptionc  non  czcluduntnr,  dc  quo  in- 
fra.  Dicuntur igiturhxaAioncsmiztx,  quo- 
■iam  ratione  pixftationum  pcrfonalium  cx 
quafi  contractadcfcendunt ,  &refpcclucom- 
tnunioniscaiusfeparatiopetitur^&dum  quifqt 
paitcmfuampioiadiuifo  vmdicac>  iuicquodi 
X  x  domi- 
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dominiiinrcncati  viicnzor  Jtlt.§.!»JtitHt.  d.  tb- 
\tg*t  qu*f.txtontr*cl  Li.fin-rtgund.l  x.commun.di- 
n%d  idquc  cftquoddicttutw/  i  j.§  ptnnlt.fsmi!. 
trcifcund  ludicium illudconftare cx duobus,  id 
eft,icbus  jtcjiic  tuxltationibus  Exquibuscor- 
tuit  eoium  fcntenna,  qu>  nullasactionc*  rr.ix- 


XIX. 

iamantci»  §.  \6.  dc  alio  genere  mirtarum  4- 
cKonum  egcrat  luftin.  Ncc  mmus  falfum  cft, 
quod  cod.  opitc  ttadir  actioncs  in  rcm  fc.iptj» 
cffc  intet  pc.fonales  ,  icaquidcrr.  vt  ctiatn  Je 
petitionc  hxteditatis,  quam  ccitum  cftio  tci 
potiuscllc,  idcmartirmatenonerubefcat  ; 


cas  eflc  contcndunt,Ooncll  m  $.quxdam  10  I.  illud  valdc  fuauc,quod ad ptobanJum.actionc* 
4  acl.Iafon.ibid.m  princip.  (\bi  impoffibi 'c  di-  in  rcm  fcriptas  Sc  pctit  ioncm  hxrcdiraris  m  o- 
cit  vt  vnaaftio  rationcoriginis  fit  realii  8c  pcr-    mnibus  pctfonalium  actionum  iuic  cenferi. 


f«nalis  Anton.Fabr.to.«»«<T  9  quiqucniam 
ifc  dcmum  fcntcntiam  vulgatam  folidc  coofu- 
catam  arbittatur.opcrxprctium  fuerit,  qux  ad 
coofucationcm  illiuslcntentix  ab  illo  niopo- 
auntur  paulo  accurarius  cxaminaic  Piimum 
argumentum  fumit  a  diuifionc  actionum  ia 
reru  &  in  pcrfooam  ex  §>i- l.d.  tclion.  Vcrum  i- 
pfc  Iuflin  diuifionis  iltius  auror .  tcrtiamlpe- 
«iem  proponit  :  UcinJc  tcttia  illafpccie<  ncn 
iotroducit  mcmbtumccrnum,  fed  dc  vtroquc 
patticip.it, &  cx  vcioquc  componitur  :  Sc  aliat 

pcr  candcm  diuinoncm  excludcndx  cflcnt  naIis,cxplicario  cIl,x>/pro,  rtflitutrt,  accpia 
«kioncs  in  rcm  fcriptx.ncqueilla  accutatiot  3c  tur.  Exquointclligi  poccft,  quantuniaberrenc 
cxacta  fpccictumappofitioin  matcria  inndica  arationc  itiris,  qu  mdequod  actioucpm  trcif, 
dcfidcranda  cft  &comm»littid  rcsdiui Jipcratur,  actioncs  illa» 

Altetum  aigumcntum  cfc  quod  cum  fieri  nc-    petfonalcscflc  probant  :  cum  tamcn  hcc  ipfo> 
queac quin alcctuciuin verum  litin omni aclio-    illx adioncsin tem fint ,  fiquidem  pctcrenc 
nc.ut  is  cum  quoagitutvel  obligatui  lit  vclno,     icsdiutJacur ,  nihil  aliud  cft  ,  quamrcmpi 
fieri  ctiamncqueac.  vrvllajctiofir,quxnon  fit    pjrrc  % indicarc  . Sc  oftcndit  f.  >.  Infitt  d.  el/i 
fclin  rcm  vel  inpcrfonam,  Scd  nm  rcfponfum     qrtsfitx  ccntrxl  rorantum  1  cfpetl  u.  qui  conc<  r 
cft  mixtas  actioncs  non  confticccic  totttum    n  1  •  ft  ucl  u$  &  impcnfas, iftas  j.Tiooes  cxqua't 


(quod  quidcmmanifcfto  falfum  eft)  vnicum 
hoc  artci r ,  quod  longi  ccmporis  fpationon  ex« 
clt.Juntur :  ficut  Sc  ciufdem  virofa  eft  ibidc" 
explicatio/ ?->ntr.C  dpcttt.hirtd-  Etimproui 
ill  i,a  rationc  aiiis  jbhorrensptobacio.  ideo  a- 
ctioncsin  run  ftripr  js  cflc  pcifonalcs,  quod  ia 
ijsagatui  aJ  Jandum  vcl  facicndum  ,  vclutim 
pctitionc  hxrcditatis  ad  rcftituci Jum.  Qtjo 

Juidcm  moJo  bonus  illc  Fabci  ciiam  rci  vm- 
icationcm fucric  pcrfonalcm  .-  1  ^  jc  di^na 
ITie  illa » cib.ijiCifcrr.infoimula  acTiouisper/b« 


genus  ita,  quafi  fint  ncquc  in  rcm  ntqitc  in  pcr- 
fonamifcd  quort  liut  &  in  icm  Sc  in  pcifoium  & 
hoc  quidem  cicra  nullam  contradictioncin» 
quam  tollit  diucrfirasrcfpecrus ;  quod  quis  hic 
Sc  tcmfuam  proparrc  vindicat  ,  &  fimul  fiu- 
Auum  perceptorum  vcl  impcnfatum  factarum 
partcmpctit  Sc  rcpctic.  Vndc  ctiam  cottuic, 
quod  fubtjcit  Fabcr  ficri  non  poflc  ,  vtaliqots 
pcopancudx  actioniscafi.s  lit ,  aclorcm  vclm 


coiirraclu.cV  ita pci !ooalc$  cflc.  Rario  autc 
tationis, qua vtuntur quod  itipctatur  ahqui 
fieri  planc  iofubciIis&  abfi':  dj  1  ft:  quo  1  ira  ; 
mni^omoiooaclioin  pcrfonarr  futuracflcr , 
vt  lamdictum  longc  alitcr  vcrbum  factrt 
fitri,  ioformula  adioms  pcrfunaiis  cfl  cxpJipi 
caudum.  Planc ftntcntix  ttuic  d  nnxtisactio- 
oibusnihil  obflat,  quod  fcmper  dentut  cootw 
eundcm,  qnar  ccita  vidctur  nora  adionum  ia 


rendcre,  aducifatiumdarcfaccrcoporrcrc,  vcl    pe.fonam  trgum  1. 1  f.dtoilt».  t^ailttm.  Etcnim 
■on  intcndcrc  :&  quod  formulxactionis  in  i5    fihoccxacci.icnti  quod  vnus  1  Jcmqtie  fcntpcc 
&inpcrfonanifenoocompat:antut  mrgttm.%.fit    cfl  partis  illius  qium  his  iudic  js  vindicamtis 
VAquti^  ud.  \Hton.  Ltcnnn  cx  um  diclis  appa- 
rcr,  quodactioncsiftx  Juplicem  &  origincm 
habeant.fc  .nccntioncm.  Et  ficut  Fab.admitcit 
«iiuerfisrcfpcctibuscitracoarfadictioncm  cao- 
dem  perfonam  actons  &  rci  parttbus  fungi  pof- 
fc  ,  ita  quoquc  diucrfis  refpectibusead.aclio 
10  rem  ent  &c  pctfbnam.  Et  ptoindc  temcra- 
xium,«uodillecontxafidcmomnium  excmpla- 

rium ex «'.sao.eipuogit Tetba^jn» tnrtm  au*m  dcmum poft  Iiccm  cont cftat am.  Qtiar  ratio  n o r» 
jp/ir/wM»  ,  qaibusfdidcooptiscut,  «iuod  coadudJt,quooiam«niod  Jacitur/n/^  S.x.poft 

Iitcm 


poflcflor.tiimir.im  Ibciiii  aur  coh(  rcs:  Si  tamcr» 
fihxics  parrem  fuam  vcudidcnccont. 
hxcaclio  moucbitut. 

THESIS  11. 
Lit.  C. 

Striniiurii.)  Hanc  aclionem  ftrictiiariselTe 
piobat  co  fundnmcnto  quod  fructus  vcoiaac 
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lirerr.  contcftatam  vcnirc  frudlus.hanc  lcnfum 
habccquod  oatnimodo  vcniant  ,  ctiamfi  (iut 
confumj  tt  dc  cxcancibusauccm  etum  aucc  li- 
remconccftjcam  pcrceptis.ucc  dtloitattir.quin 
illi  fincrcftt:ucndi:in  ftnclis  autc;n  iudictjsica 
iuscft  vt  fruclus antc  litcm contcftatamjpcrce- 
ptiauliomodopixftinii  hateciamfi  cxtcnt  /. 
58  f.j.d.vfur  adcoquc  111  eoquod  propomcui  '» 
l.acliatlla  uon  pcrfonalts  j/rionis,  fcd 
vindtcationisfcquiturnaturam  in  qtia  poftli- 
ccmcontclhrarii  omncs  ommno  fiuitus  anic 
petccpti  no:j  iuft  cxtantesa  boor  fidiipoflcflo- 
reprxftaorji:&  utn  jntcoftcofumcft.quoddi- 
nittO  actionum  in  boux  fiJu  &  ftiivti  luris,  ng 
diuifio  pnma.  i'.-J  ifttonum  petfonaliuhtfub- 
dtuiilo  :  ncqu- citati  Mynf& Zjf.haciacione 
vcuutur  :  fed  ilk  ItmpIicKci  pioponit  •  quod  tn 
*eJ  tr  tur  frutftus  vcniant  atcmporclit  cont  lnc 
in$.*clionumiS  l.d.*3.inis.(y>ip  aliarauonc  a- 
{bioacm.fin.reg.londfid  cHcivgac. 

Stquttitumenttofit .  j  Communis  iftaopinio 
eft,  nulljs  jctiones  bonx  tiJcieflc  prxccrcnu» 
ni c  t ar as ; n  2  8  Injt  d.  *&■  q u *  fen tc n:  1  a  c x  t  am 
opocofa,  &  plunmjmm  acrionum  icccnfionc, 
cicra  v  ilam  adicctam  cfaufubm ,  qnaii  cft»«  §  in 
ffrj  vn.tm  s  tym  %  fixuxlu  u  &  tn  § .  tu  fimpttcem 
zi.l.tud.ttt  confirmacur.  Sed  obi|Ci  foletprxter 
i  1.5  z.tnfi.dprtear  vbt  aclio  ilUcx  boua  fidcoa- 
fci  «iicicui /  (>6  d.onJ.  nd.  vbi  attiofuncratia  ex 
bono&  xquoot  ci  dicitut.Ncquc  dcfunt,& ex 
eotum  nuntcio  Hoct.qui  acliouesomnes  prxfc. 
vctb  eo  quod  fimiles  unc  cootrattib.locati,  & 
maidati  bonx  fidci  cflc  cxiltimant :  &  fiquidc 
'  'acttocx  arttculodo  vtdcscft  bonx  fidci.vix  cft, 
quin  ctiam  (int  &  rcliqux.  Vcrum  autcjn  priuv, 
qui  jcIio  cx  contr  do  vc  dcs  eadcm  .  ft  cum  a- 
Itiocxpcrmutationc  (vr  probatur  infr.  dtftut. 
qux  in  Ipccic  proponitur  ind.  §.  is  rorreidco 
quodpermutationominis vicefangirut  Rcfpo- 
de  i  autcm  potcft  duplicitcr.  1.  qtto J  ind  \.\  8. 
tsnrum  coatincantur  actioncs  qux  ex  conucn- 
tiomb.  &  quidcm  nomioatisdcfceodunt,  oon 
alixextraotdinarix.&fubfidiarixqux  fomtXis 
cumbonxfidci  acliooib  aliquam  habcotafri- 
nitatcm,&  condutionurniJcofortaflismcticio 
nulla,  quod  illx  non  iTat  indetcrminatx  Sc  va- 
£X,oequcforrecettam  Sc  folcmncro,  vtalixa- 
ctiones.formulam  habebant.  2  yuoAind  .(  ts. 
traclcrur  dc  aclionibus,  qux  fimpliciter  &  plc- 
bc  boox  fidei  funt,  pofle  autem  aliquam  acho- 
tjemio  altquo  participate  aatutam  bonx  fidei 
aftioautn  vt  camcnpronnus  &  (impiicitcr  aitio 
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bonxfidcinon  fit  perh.becJa  :  atg.  cftjcliocr 
ccftamccoquxftrtcli  toris  ac1jonib.r>i/. j.§  ult. 
iundal '  *  in  Itt  tur-  acceofccur,  licct  io  quibufda 
aclionum  bouxfidci  nati.rain  imitctut/  54.V.1/. 
fur.l.\-C  i*tjutb  eauf  inttg.rtfl.  Accedit  j.qifaila- 
ciahomonymixcomn  ittititt  in  verbis,  txbon» 
(5r  tijuo.drjtdtOon*:  (iqindcni  ahud  cftaclioncm 
cllc  cx  bono&  xquo,id  cft,  xqti:r.item  fuadcrc 
vt  aftioDjfcatur.aliudalriGKciltc  boox  fidci. 
l.x  quo  et  1  jm  icfpodcti  pi.tc  ft  in  tcrmtnis  hui* 
"a^ttontifiu  reg  *df.ic  l.d  acl  ir>  fin.  vbidicictt 
c."  Jcmnationcm  ficri  cx  booo &  xquo qux  vi- 
dcturproptictascfleaclionum  booxfidei«r?  § 
i9  d  tit  quooiam aliudcft  adiudicationes ficti 
cxxquo  &  booo  aliudexxquo&  boooiodica- 
11  quanrum  ptxftandumfit.'  &  pettioetidadco 
ad  tationem  adtudicandi  ,inrc  communi,  qux 
cxacic  diuidioopotcft:vt  ptoindcneccflum  flr, 
aliquado  voi  plus,  altert  minus  compcofationi- 
bus io pccuniafacliscx  xquo&  boooadiudica- 
ic.quodplunbusptoponitur/n^./ir»  l.d  ojf.tud. 
Non  defunt  ctiam,  qui  iftam  acliooem  fin.  tcg. 
putant  efl'cai  bictariam/irij./.4  %.i.h  ttt.  Vetuna 
non  cft  ibi  iuIIus  dcrcftitucndo  fcd  de  aliaqua 
tc  fccundum  nacuram  acliooisfacicnda  ,  qnod 
fi  non  faciat  rcusob  contumactam  mulclatu: 
i.l.d.cffic.tudic. 

Di]ftrtnti*miurtC*non.~\  Piobo  haBcfcntco- 
ti  jmTteu  diftioclioocm  illam  actiooum  bonx 
fidti  &  ftiidti  iurts,lurc  Can.  odcflcfublatam  ; 
quodcircaexprelTostexcusdiQcrfitasiutiu  fta- 
tni  noo  debct:cum  prxfcrtim  ifta  differentiai 
conditione  &  qualitare  ipfotum  contiaduum 
pcndcrc  vidcatur,  vr  in  quibufdam  tantum  no» 
minatim  cxpietTa  veuiant,  ic  alircr  atquc  alitct 
frucluum  vfurarumq;prxftatiohabcatur&  in- 
catur,dcqua  renonmaleagit  Cor  1  -mifcellan  $. 

VaFfobontJuicifitrifoffc  )  Multx&  vaiixcon- 
tracluum  &  iudiciorumbonx  fidci&  fttidi  iu- 
ns  difTcrenrir  fuDt  :  quatum aliquxpermuta- 
rioncm proccllus.polrquam ip(i  magifttarusiu- 
dicarccocpeiunt,  fublarxfunt,  vrlutiqt-od  cx- 
ccptionesolim  bonx  fiuei  iudiciisioetat,  quod 
in  ftricli  iurisiudicijscxccptioncs  coraprxco* 
rc  ptoponcndx  &  ipfi  fotmulx  infcrcndx  ctat, 
dcquibnsfuislocis  traclatur:aliqux  circaprx- 
ftattooem  vfutaium  &  ftuctuum  vcrfabaatur/. 
l+.d.vfur.l  18  (3  7  fW.quaspaifto  variari,& quo- 
ad  hunc  crTctftum  ftricli  iuris  jclioncs  natu- 
ram  bonxfidci  acliooum  aflunierepo(Ie,dcfen» 
di  potcft  ,  maximc  cx  eorum  fentrntia  ,  qui 
padU  io  contincnti  adiccla  ctiaro  ftric\i 
X  x  *  iutis 
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lurisconrractibus  incflc  exiftimant:facit  quod  ia  hac  actione  »ic?no  adiudicatur  impendit  ,ra- 
dicitur»'>/.z7.</.r#^  »«r.acliooum  modumpactis  tioncm  habcri  arcjuum  ( Il:vr  proindc  reclc  hxc 
jTatimadicdris  mntari  poflc.  Supcrfunr autcm  actioctumex  quafi contradtu.non  minus ac  ic- 
dirferentixalix,dc  mdicanJocx  xquo  Si  bono   liqua  duon  i  ta  iuiiicia.cu  quibus»»  §.  io.lnjf. 


eriam  fupctijs,  qux  cxprefli  non  fucrunt .  de 
xftimatione  rciperemprx.diucrfotcmpore  in- 
cunda/.j  omm  Uttti.&c  quasotr.nes  pacto  tol- 
li  poflc  nou  facilc  quis  dixctit  :  eoquc  contta- 


d  Acltcn  coniunpitur.dtfcendcre  dicatut, 
THESIS  IV. 
Proponirur  hic  vulgata  quxftio.fi  quisinco- 
finiooccifusrcpcri.irur.ciiius(it  cognitiofuper 


ctusfiucactioncs  ftrcti  iutis  pacloquidcm  no  homicidio.  Intclligcndum  aurcm  tft  fincsnoa 
plane  tranlniutaiii  fed  tamcnaltcrari  pollc  fta-  cflccommuncs  pioin  Jiuilo,  fcd  vicinos,  &  fcfc 
tuemus  :  ficut  &  actioex  rcftamcnto,  du  qua  quafi  contmgrntcs.  Non  rccrc  auccm  Tr.  ciica 

iuri(dic.1ionisd;ftinclioncm  vcifan  ait:  quonix 


paule  ante  dictum 

THESIS  III. 
L  i  t.  A. 

AihirtnttHm  wrifdiflionum-  ]Schneid.(ercnim 
Bart  Sc  Mynfing.citloc  mhiitalehabcnt)  ali- 

Juid  eadc  re  mcminit ,ibi  vidclicet:  dc  iurifdi- 
ionc  tanqua  acccllorix  finium  tcrrirorij ,  qui 
regcodi  &  diftingueudi  funr.  cractarur :  cartciu 
hac  actione  ptincipalitei  de  diftinguen Ja  iu 


dc  iuii  J  dtioncconftaicpiarfuppooitut,  it  hoc 
quarritur  vrei  ms  cognofccndi  fuper  criminc 
vmdicatc  fibi  poflit.  Trcs  hic  funt  opinionesf 
quarumprima vult  confiderari  locam  ,  inquo 
caput  tepci  ir ur  ar*um.l-4  4  .JtrtHgicf.Vctum  dc- 
cifio  huius  quarftionis  nullo  modo  dcpcndet  a 
prxftantiapartis,  fcdpctcndatft  cx  cooicflu- 
ris.quibusin  hoc  vclillo  loco  l-.omicidium  co- 


rifdicrione  vtagatur.noo  vidctur conucnirc  rt-  millum  coiligatur,  maximc  fi  capuc  atiunco a 
tioni.Sed  &  lnrclligcndum  hoccftdcijs,qui  iu-   vullum  pioponatur.Alijprocoptonunriant,  in 


rcproprioiurifdictionehabcnctcrritorioquo- 
dammoJocoha;rcorem  .-coqueiurc  noftio  Ro- 
tnano,  quoomncs  lurifilict.onem  mero  &  fim- 
plicimagifttatusiurehabcnt  ,  huicfcotentix 
locusnoncft.  Lit.E. 


cuius  territoiioinfimaparscorporis,  vcluti  pe- 
dcsrcperiuntur.Scdharcconiccturavaldefxui» 
cft,quod  rariflimecontingar ,  iraqucm  occidi * 
vt  citraillum  motum  corporisprotinuscoitutr* 
Eoquepotiusdcfccndam  in  fententiam  Trcu. 


Tradit  hi<  quodhxc  adtio  derurad fructus  qui  admumquccognirioocmpcrcincrcrradir, 


poft lircm  conrcftatampetceptos.  Minus  accu 
ratcquiafructusetiam  ante  pctccptiaJhuc  cx- 
fantcsrcftirucndi  funt/  4.$  2.  b.t.  quodiptcin 
allcgatisnoobfcutcadmirtit,  vbi  ftucruum  co- 
fumprotum  mcminir:  vtcunquc  enim  bonafide 


quxcnameftBald./»/. *rb«r.  if  eomm  dmid, 
Quarum  opimooem nouirerjproponir  Eocet  d. 
iurifd c.g.num.-i.  illumlocum  potiorem  eflc,m 
quo  homicidia  ftctir-  Vcrum  ncc  dubitar  tc 
Dd  cius loci  rarionem  habenJam  eflc  ,  fed  hoc 


Eerccprifint,  adhuctamencxtantcs  vcniuntin  ipfum  magisdubium cft  ,  in  quo  loco  fteteric 

ociudicium  :  quoniam  vrpauloaurcdicru  ha-  bomiciCa  &  in  dubio  quidcm  ibi  ftcnfle  prar- 

«tcnusactiohxc  natutam  actioois  in  rcm  imi-  fumitur.vbi  ipfeoccifusrcperitur.llla vcio Bo- 

tatur.  Illudpauloinconcinniusdictrut.fructus  cer  coniecruracft inccrriflima,  vrexlocovul- 

perceprosficri  confumeutis.-  quoniam  perccp-  netis.an  adueifum ,  an  autrfum  fit  cadt rc  fta- 

tio  aconfumptionclonge  cft  diuctfa :  dc  quaie  tuatur  fiquidem  concingcrc  :  vix  potcft,  vtci», 

actumfupradifp.if  ch.il.         Lit  F.  tta  vllam agirationcm auc  vacillationcm  vul- 

SnietiAm quafnn contrtflu.]  Dubium  moMere  nciatum  corpus  rccta  procubucrit,  funtdcoi- 

pofiit,quod t»S  l  Infiitut  Atrbltgat  quaf.ryccnt.  quequi  orcupancis  conditioncm  putanr  cfl< 
vbiiudiciamixtaproponuutur  •  nulla  huius  a- 
Aionis  mentio  fit--&  quod  in  §ftn.l.it9jf.i*d.to 
floraine  in  hac  actionc  quis  condemnandus  ai- 

«itur.quodcirca finesaliquidroaliriolccomioi-  cum pcrrralianrur  tadquem  cafum pcrtinet al- 


potiorem  EthxcdecafucaJauciis,  quodho- 
mtcida  non  mouir,  folct  aut em  f:equentcr fte- 
ri ,  vtcotporaoccifaabhomicidisio  alium  lo- 


fit:vr ira  hxc  adio  vidcri  poflir  mixta  in  rcm  8c 
czdclicto.  Vcrum  vccunqi  ctiamdclictum hic 
•ncidctcpoflit.oihilomiunstamcn.aliaspiafta. 
tiancspcrfonalcshic  venirc,docct/  i.h  tu. 
fiquis  atiquam  vrilicarc  cx  coiocopcrccpcnt; 
f  cuii  &  cius  <juod  OjUis  boaafidc  ux  locum ,  qui 


tera  pars  thcf.vcrf.  quod  fi  occifus,  5cc  cuiu» 
dccifioa Trcur.propofira,  aut  ntillamaut exs- 
guam  contiocr  dubitandirationcm. 

THESIS  V. 
Duo  ranrillcuicula  in  hac  th.noranda  occnr- 
ruou-^hc  fi.aatiudiccaulHCJn  dcbuc  Juimc- 

t* 
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re  aiTignarisfinibusperigrirritnforcs  vcl  ctiam    rcndacft er  fis,  qux  ttadunt  FomerCuiac  & 
arbitros    Nequc  enimimclIi£o  qualc  hoc  fit    Gocd  tnl  mmlum  14.1  i.d.V.S. 
genus arbitrorum  ,  perquos hnci affiqncntur,  LtT.  C.&D. 

quorum  nufquam  iniurcmcniio:  fiquidemc/V.      Tra&atarhic  deofficioiudicis,&  atrTr  vriJe 

l.^^.d.rtceft.arbitr.cu  cafum  proponit.quoipfx  effe  aoimaducrterc  io  ccsqui  contumacix  no* 

pattes fupcrcontrouerfiafin.rcgund  in  atbirros  minefantcondcmnandi  Hocobfcutiasdici  vi- 
compromifctunt.Eti»/  7 .h.t.uimu  dod  a  ludi-    dcrur,  quoJ  alias  hxc  ipfa  ccrumacix  pccna  fir, 

cccontrouerfiar,fedproprxtoredati  intclligc-  Tcquisc6demnecur,ncquefcreaiirerfimplicc» 

di  vi  Jcntur.mli  fortc  Tt.  pcriudiccipfumprx-  contumaccsfoleaarcoctceti.  Plancfi  cotuma* 

torcm  inrelligir.  2.  quod  de  controucrfia  ctiam  cia  fpccialis  &  infignioroccurrar ,  qualislit.C. 

citra  litisconrcftationem  dcciJendaptoponit.  proponitur,  fiquisiudiciagrosmetiti  iubenti 

Bald.m/  i.C.h  tit.  vtramquc  feiitcr.tiamrcfcrt,  obfiftat.cornmact  mulifraporcrit  iodici  :id  au- 

fcd  illam  quar  liris  contcftationcm  rcquitit ,  aic  tc  non  fatts  commodc  Aicciur  .mnimadttertt  h.  eir, 

cflc  tutiorcm.  Vidcri  fortadispoffit  Coftanrin.  quitxcontttmactatjl  condemnAndus.iiuod  condc- 

in.il  3.  aliqui  J  noui  coltituiflc:fed  &  iudicium  oatiocaufam  principalcm  perfcntcntia  dcfint- 

hoc  fummaxium  effc  vidctut ,  &  cnm  cotrouer-  riuam  dcridcnda,rcfpiciat  Ait  dcindc  antmaJ- 

fiafiniumpcripfareruramomcntanon  raro  de-  ucrtcnduciTc  in  cos.quialiquidmalitiosecitca 

<idt  poffit',  nihil  abfurdi  cft ,  fi  in  caufaproptcr  finescomiferunt.  Atquin  porcftate  iudicisfiue 

Contumaciam  partis ,  ( dc  quo difcrtc  cafa agi-  atbitn  fi.reg- dc  quo  hic agirut.id ezccdcre  vi- 

lur  ind  l  i.)\a  caufapronanrictur.  dctur:vt  animajucrtat  in  itadclinqucntcs  ncqi 

THESIS    VI.  i  J  mfi  tnftituta  eriminali  a&ionc,  Jc  qua  th. 

LtT.  A.  fcq.ficripotcfr  Ncqucobfrat§  /*n  Injl  d  ofiud. 

QnoJ  in  pr  th  dc  cufloJicndis  fiuibus  vclan-  qui  non  deanimaducrfionc  tali,  fcdxftimatio- 

tiquis,vclnouitetconftitatis,proponit  Tr.to-  nc  damai,&  eiusquodinrercft,  traclat.  Nihil 

tid£fcic  veibistraditumeftlhprxc.lit.B  &C.  autcad  rcfacit/.-fC  tw/evi. (pcrerrorc  rypo- 

LiT.  b.  graphi  citataeft)/.4.C./>.f  inqua  ncn  dchaca- 

^^/«///«^/i/.jDicefepotiusdcbebat.vt  clionedifputatur.fednouaremcdiaproponun- 

iDpoftcrumfincsfartireftimancrcnt.ncquein  tut.quibusvisadmiffavindicaturr&apparet*- 

eosquidattcntarctui:hoccnimcffic.tanimad-  tiquc  .udiccfin.  rcgund  rcuadreipsacu  alrcro 

Betfio.cuiusftatimmcntiofir.limircsauremca  tantorcftitucnda,quapcenaifrogat<//.4.con- 

noo  dcfinic  dcmnarc  nopoiTc.Nccminusin  illooffcn  Jit.cjt 

LMtammSoUntUStm.}VtopoDU\ircatnlfn.h.t.  propofirtoni  deaoimaduerrcodoin  malirioios, 

tiufquepars.dcAfciobe.oIea.&aliaarbore.re-  «nallega  fubncit^/^mi» htemotm&c.qutifi 

fcrturaPlurar.iovitaSoloois.cuiusvcrba.qtio-  biccafusquomalitiosccircafincsdclinquatur, 

■  iSratiODemlcgisproponunt.adfciibciclibct,  ootaotu  oovnicus.fedctiav.deturcflcrarior. 

T.rjCM^d^^ro^vr-ioViyfS^^n.o-  *cd ocquc :  gencralispccna^/.^  CW«T,\rc- 

„     .    .        -    .  %  . "      *  n,  ftrinpi  dcbct  adinualionetactapofrlitem  mo- 

,?  A?lX™TVy*l™&uUu**t,TCU  dW  tam^vtia..animaducrf101il,usdclifiiabomcio 

XlWn  i\aW,i^UjU^mri0myaP^i<mTOLi  iud.c.s  in  hacaclioncfin.  reg.  plaoccft  al.cna. 
rot}r*Tot(CfJ|^ii/C3  ''dx<x9t  yir»ia  roic  fvrctf       6>umntimlitemiurAtMmfutrit-]Dah'\u  hoc  vi- 

^icSti  itti  £  TPOf  *»  Zlf  oafPHr a( ,  £  jlXtLx-  dctur. quod  codcmnatio  fiat  in  id  quod  altrn us 

W»  Mttsdwafriidtw,  MmSU  ri-  ^J^^i.iftK^lWlW!fir 

»  n         1    •  1  J    ».  *  t  ipfc  doccrrh.t.lir.  C  hxc  aclioftncti  lunseft, 

f  fVc  rxv  3tfAoM«*^l<^ct/«rfwai,  otrovt^-  innuibusrcgularitcrinlircmn6  .urari  conftac 

{JaUcr  3a<©-  dfxjduivo»  M«xtf;  r  «M.Spil/.  /.y  ^.vlttm.S /  *•'» /c  »*r.  Neqaediccrcpoffis 

Invrbmnisttimm  pndtts. ]Vix  apparct  rario.qua  cz  ratione  quahxcactiom  rcm  &  provindica- 

lezillaSoloniaad  prxdia  ifta  tiausfcrri  pofiit-  tionc  cftih-fin-reg.  in  litciuran:  quia  inaclio- 

oequehancopinioucm  cutquam  impurata  vi.  oibusin  rem  ruidadmittiturvbidolo & conta- 

dcoaSchocid  vcl  Accutf.qui  faltcm  md .l.vlt  h.  maciaresipfaDoprxitarur.-dcquocaiul  i  hic 

tir.obicclioncm  mouct  tx i.  MtntmnmC.d  tdtfic.  loqui  non  vtdecur.fcdmagisdcprxftarioinbus 

friuat.Si  tcctc  rcfpondct  fpcc.alc  cile  10  hocgc-  pcifonalibus  &ioaclionibusin  rem  txo  luratur 

acxc ajdiiiciomm ,  cmus  itJccialitaus  latiopc*  lulucpro co cp ioccxcft .  fedfupcrxftimatione. 

Xx  4  Nc^|u> 


DIS  PUTATIO  XIX. 


Nequeobftac/.j.J.»'»/*'  tnr.quiaibi  agiturdca-  Et  tft  ktc  a£hanibutmixtit  commu.te  ] lllad o«n 
<3ioncdepofiti,quxbonxfidei  cfl,  &  regulari-  Taldcdubiura.quodacTioncs  hx  cri^nua  lontl 
tcriuramencuminliccm  admittit  •  flc  hinc  can-  durcnt:  fcd  illud  non  faciscxpcditum ,  quod  r. 
tomagisarguiwr.proponihocaTr. dc  actiooe  c  actiocomm.diutd.aiu  fam.ercifc  ^o.anmsex- 
fio.  rcgquareausia  perfonam  eft :  quoaiam  in-  pivare  dicicur  /.?.§. i-Cod  d  ar.nal  txcept  fiquidc 
tcrcffe.dequoagir  J./.j.  nonxftimatiorcifcd  indc  cffici  videtur.quod  poft  ;o  annosad  diui- 
prxftatiapcilboaltseft.  fioocm.ad  quam  hxc.iudiciadanrur.prouocari 

THESIJ    VII-  non  posfic,& iraquis  pcipcc.;o  in  commu  none 

LtT.  C.  maucrc cogacur.Qux q  •idom fcaccntialicct  i» 

Tifcenumtrandm  ]  Nimiiumexictionepopu-  d.Li.Cod  d  ann.  'xcept.  tyinlfin.C  (ommun  ii- 
lari  dc  qua  ml.fin  dterm  mot.  vbidicicui  cj>dc-  uid  prtbetur  a  glojf.  (y  a  loban  Fabr  in  § .  tjm.i^m 
beant  darnn  publtco  ficuti»  Li\adSCtumSil-  10  Injht  d.aflton  tyamultts  avtitjuisquos  refert. 
&n.pars  dicitut  daoda  clle  actori  cx  publico  •  vc  Iafon./W  $  qutdamnum  19  abfurda  ramrn  pla- 
promdcfctri  00  pollir  cxplicatio  G  v  Jd  i»  Iti.  nc  vtdctur :  cum  quia  quod  nulla  conuenrone 
dV  5  n  ><  in  puhlicoMan  id  clt.i*  p*}u'*ri  nfftt-  ficri  porcft,/ 14  $  1  commun  diuid  ColoUpCatC- 
m/Uri:dcqviO  adtum  cftfuprat/t/f  .+.tb  9  Itt.B.  poris  crhct  non  pollic  videcur.cum  quiagcnrr.n- 
Lit-  E.  Iicci  ti  ad.iLim  cftin  l  fin.Cod.ccmmun  diuid  ne- 

fJeautbt  crimtntlti  tiviitmillam  jScilicctilla,  mincm  inuitumin  communiooc dcriocn.qi  o -i 
dcquaactum  cft  th.prxcedd  aclioucm  fin  rcg.  mucriacommumorMsdifcordusloleac  cxcita- 
quoniametiam  aclio  populaiiscx  Lagraria.cx  icl.cttm  pater  %.  duictjfimisd Ugtu.  t  turnquod 
quapccnaftfcold:icitur,iuxtacommuncm  Dd.  null t  bic  negligcntia  ,  m  qua  fundantur  pi x- 
(cnrcntum  criminaiiicft.  fcxcoautcm  .acrio-  fcnpriones  interucnirepotcft:tumq»  od  vt  cx 
ncmfin.rcc.rci  pcrfccutouam  dicit  ,tantoma-  Bauol  5:  Bald.  addacu  Ialbn.donec  ftamus  >a 
giscoufutarur.quod  th.prarclit  C  flc  D  ic  aoi-  communionc  flc  pofiidcmusfimul ,  rnu^  rccog- 
tr.aducitcdo  in  mahriolusturbarorcsaut  inua-  uofc  c  altcrum  in  fcciuin .  coq,  prxfcnptiocur- 
forcipropofuit  Crtcrum  dc  concurfu  peifccu-  rcrc  non  rotcft ,  fiqutdcmfingulis  ptoindaiifo 
torix  flc  criminalis,  itcmquc  duarum  crimina-  posfidcntibus.fictmon  poccft ,  vt  altcr  alteriua 
lium.prolixiusdifptirarcbumslocinoncft.  partem  vfucapiat.  Qutnimo  ncc  eo  tcfpectn, 
THESIS    VIII.  quo  cxquafi  contractuhrc  actio  dicituf ,  rri- 

Lit   A  flc  B.  ccnnalisprxfcnptioci  obltarc  poteft  qnoniaru 

Initioth.harcvcrba  h.ibcntui  :eltdifur  htcfiniu    in  con.nmmonc  icrum  elt  quali  quidam  cotra^ 
uctio  proprtctattsexieptiont ,  tjuo-vf.jut  taprobata   C*tus  cohrinutis  flc  fingulis  quodammodo  mo»J 
ftimt.totin ur omnmo trieinta anncrutn prtfcrtptio-    mcniis  acttonafci  videturrquomim  fxpius  ali- 
nt.  Quorum  vctborumfatisobfcuroium  fcnfus    quid irppcndirur ,  fxpius pcrcipiuntur 'tudiis, 
pctcndcnscft  ex  citatis/.i  $.1  fam.tr ctfc.l  if.  d,   iarpiusculpafocij  intcrucnit;-  potcft: ex  quibuc 
txcept  quodfcihcctagentceoquinoo  poiTidct,   quali  hic  cooct  actus  conltauirur,  &  naforur  a- 
fiucacluropotius  ludicio  v  c.famil.  crcitc.  vel    ctio  in  petlbnam  Ncqucobftat  difi  i  1  $  ntmo. 
comm  diuid.  obftatcxccptiopraeiudicialis.  <f    Codd.»tn.  txctpt.  non  quod  lic  acci  picnda  de  x- 
actot  dominusnon  lir.-fiquideacrioncshxmix-   il ioneiamin  ludicium  dcducla  ,  vt  peflime  il- 
tx,non  nifi  ijsqui  ptoinditnto  diminiGincco-    lum  locum  acccpit  Zjf.r»$  tjut  Um  l  d.  aBhn, 
ccdautui- idcoquc  cxccptio lizc.  tu non es  do*    quampottus  vtcx  Bald  tn  l  fin  Cod  6n.Ttg.rtf- 
mious,  ioccriiti  cxcludit  flc  diffcrt fiuc fufpen*  pottdtt\t(.in  d  \  tjutdam  num  t8  quod  illctex-' 
citiudicium  comm  diuid.-quod  probatademu  tusproccdar,altctotanrumexcoDfort:b'ispo(w 
proprictatcconceditur  Qjixfaneapciriuserat   fidenrerctcnim  poDendi  func  ceimint habiles, 
propon-nda  ,  cum  przlcrtimaliaselidiactionc    flc  ijdcrmqui  in  aclioue  fin.rcg./.^n  Ctd  fin  rtg. 
exceptione  proprictans,  hocfcofu  dicamus .  q»    cV  in  pctitionc  hercditatis/  y.Cod  d.ptitt  '..trtd. 
tcusdominus  fir.quomodoactiontpubliciaoae   vt  vidchcct,quiarcscualio  communisfuit,  no 
exccptiodominij  obltatcdtcitur :  flc  ipfaquo-   fufficiaceadccf  vel  vigiociannispoficdiilc  .  ob 
que  vcrborum  ovpoC\tio,tlsdi,tolli,  mintistccla   natuta  mixtcperfonalrs  actionis  argum.ditl  1.7' 
cftinccfatisrcctcactio,  quxtantam  dificrtut   fiquidemitaacltodiuidi non pofiit ,  vtracione 
fltfufpcnditar,  vt  Tt  in  ijtdcm  tcrmmismclius  prxftationumpcifooahutrigintaflc  tationc  rei 
loqaicurth  icq  UcD.dicuurclidi.  vmdicacioojs dcccauc  vigtnti annisdutec.Pol- 


DE  MIXTIS 

fitctiam  refpondctl.qaodr/./.i  j  ncmoadillum 
cafurnpcitinc  it,  vbi diuifiooe lafacta ,  dcptx- 
llationibuspcifoiialibusintraannos  jo.  actum 
noncft»  i>am  &  poltquam  a  communionc  dtf- 
ceflumcjt  ,  hocnomineagipoccft./  t>  §.  i./.u. 
comm.diuid.<\mm  rcfponfioucm  proponit  idcm 
lafoo.rW  §  qu*d*m  num.  js.  &  Zaf.i» f*r*t.  f*- 
mil.trcifcund.nttm  4  &  r  Posfitetiamcafusdari 
quo  ftance  adhuc  commumonc  adtioni  com- 
mun.  Jiuid  -  jo  annorum  prxfcriptioobftcr.ra- 
tioncnimirum  eoiutn  lumptuum  atit  fructuu, 
quiantejo  annost  fi  tamdiu  ftetcrit  commu- 
uio,fjcli  vclpcrccptifuot.rwVCyn  ind.li  fnt- 
t»jC  d  stnnnl.  txccft.  &  alios  multoscitatosa  Ia- 
fou.m  d  <  qutdgm  tnftitut.d.acfion.  num.  j  o.f>  j  1. 
cxquibus  avparct  Iianc  fcntcntiam  efle  com- 
mtincm. aqua  difccdcrc  videturTicut.dum  im- 
piobar  Zaf  in  farat  famU.trcifcund.num.  4  &  f« 
vbi  fenrcotiam  a  nobis  confumacam  tcctisfimc 
fcquitur.noa  tantum  ( vc  ma'c  pucac  Trcurlcr. ) 
inactioncfamil.ercif.  fcd  criam  comm.  diuid. 
Nifi  fotre  Treutlcr.  probarcitatum  Sich.  m  t. 
vit  Cfli./f'j.r^.vbiputattumprxfcribi  jo.anois 
aCtionicomm.diuid.  li  vnus  fociisdiuidoni  pc- 
titx  rcclamauerir ,  &  alter  jo.  aonisacquicuc- 
zittcxinde  cnim  amphusad  diuifioncm  ptocla- 
marinonpoflc  ,  quod  cgo  ex  fupra  Jd  rationi- 
busfalfumputo.  Lit.  C.&D. 

Lengijfimo  t e mf  ort.  ]  E  t c  n  i  m  i  n  h  ac  p  r x  fc  r ip  t i  o- 
nc  non  fpcctaturiusaliquod  aut  factutn  pofli- 
dentis,  fcdactiofola  tcmporis  prxfcriptione, 
quod  Iexprxfcripfit.eliditur.  Cxterumde  dif- 
icrcDtiaiutisCan.  quam  alienoloco  ptolixius 
atnngitTr-agemnsinfra  p.i.difpu.ti  th.t-ltt  A. 

Silonaftdclongt  ttmforn  frtjcriptiont.  )  Huic 
fcntcncix.quoJ  bonx  fidei  poflcflbrlongi  tcm- 
ponsprxfcnpcione  aducrfus  hancactionan  tu- 
tusfir,omninoobftat,quodipfc  hac  th  lit.8  af- 
irmat  &  vcnfliranm  elt,  mixris  ldhcnibus  hoc 
cflccupcrfonalibuscommune,  vt yo  annisdu- 
reuc.  Eninmero bona  fidcs  pollclforis  fiuc  rci 
conucnti  nunquam  efficcrc  potcft ,  quormnus 
taro  ccmpore  viuat  actio,quod  ex  narura  iua  vc  I 
lrgc  liabct:aliatead  rarione  diccndum  cflcr,  cp 
pencio  herediracis concra bonx  fidei  poflcfl  01 e 
tricenaalis  nou  eflet  Nequc  obftat  , quodlugo 
tcmporcdominiuqitxri  dicitur:  quiafallit  hoc 
iorcqua-  cum  aliofuitcornmunis  ,proprcr  oa- 
turammixrxactioms/ 7  '»  prin.C.d  ftttt  ktrtd. 
quod  dc  hac  actionc  cxpicfiurr'  cft»«/  vlt  C.od. 
kr.qux  nou  nifi  abfurde  ad  itiiix  fidci  pojfcflb- 
icmicftnogatur;&ius^xpciicfldii"upcrprxfta- 
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cionibuspcrfonalibus.tradit  fecamins  vlndid- 
di,nequc,vrpauIoancc  dictum,  itadiuidialtio 
poccft.vc  proparte  16gocempore,piopa:rc  cti- 
ccnniofiniacur.  Ncquc  obltuc/.a.*».  6  tro  tir.;t. 
vcl  quiaibi cmptoc uuoquam fuit  connnis ,  fed 
ftacimfundumamplionb.  finibuspoflcdic :  vel 
quia  quxftio  hac  controucifia  fuit  vt  apparet  ex 
i.vlt.C fin.rtg.  pet  quam  dccifaeft.  idque  ttiarn 
Zafiusrectcnora:/»/4rj«/  fin  reg  nu  7.quod//./, 
vltChj  moderecuciuraDigcftorum. 
THESIS  IX. 
Lit.  A. 

Aitquod  familaligmficer  ipfisreshcredira- 
rias.non  hcrcditatcm  .  &  quod  non  dr  hac,  fed 
deillis  diuidcnd  s  aoatiu  Quodquidem  vcr;im 
c(t,fedminusrectafubiunclaratio,quod  hrrc- 
ditas  fic  indiuidua.  Quia  imo  hcrcdicas  intcc 
plurcshcredcsdiuifaelt  /  9.  §.  1  j  </  htrcd inflit. 
de quofupra difpuc  *■  Erracioicaquc  vcracft 
quoniamquodiam  vcia  lege  «cl  a  tcftacorem 
partcsdiuifum cft ,  inhociudiciumnon  vcnic. 
L  1  t-  D. 

Hincfitvt*tlio.]Quod  hic  pioponir,  quod  a- 
cliohxc,  fi quisncgcc aductfanumqui in  pof- 
(cslione  non  cft  elle  cohcredcm.fufpcndarur.  1- 
dcmplaoecftcum  eo  ,  quod  diuerfis  planc  & 
obfcuris  verbispropofuit  thcf.piacccd.lu.  A.c- 
lidi  hahcactiooemcxccptioncproprietatis ,  vc 
ibid.noratum  cft. 

Cuiconftqutnstfl  ]  Aitquod  ille  qui  agit  iudi- 
ciofam  ercifcfatcacuraduerfariumfibi  cflc  co- 
hcredcm.adducla/ J7.A/.&  improbaro  Cui  jc. 
0  eru.i  9-qui  tcxtum  Ir<-.u  negatiue.  Arquta 
excmplariaomniaio  illotcxtunegatioocm  ag-  * 
uofcuot,coque fi  qua comode negatmc  IccTio- 
niscxplicatio  daripoccft.fcntcntiaTr.probaa- 
daooneft  Accurf  Barrol.&  Bald  &  Florian.ex- 
plicant  </i-7./. j9.de  crranrc,&  cafulitisnon  con- 
tcltarx  ,  vc  vidclicec  crrorem  mutarc  Iiccner 
qaa  eademfentcntia  proponitCniac.ra/18  J.r. 
dtvi  *rm  t.\6.qutfi.P*fin  cp licct quicu ahquo 
fam.cicifc  agit.videacurpcrconfequcntiaraci- 
ra  cufatcri  hercdcm,noo  tamcn  p:«ti«usci  j;c- 
ncrariprxiudiciHm.  oeqiimpediri.quomiaus 
mutatafententiapeticioncm  hcrcduacisinili- 
tucrc  poflir.qi  rcpetit  9  obftrH*t.i6  vbi  tami  o 
f»cccur,negacioncmdccflc  in  Bafilicis,qua  cni  "^fc 
dcttahi  vult  Anton.  Tabr  dtcad.  j6.errcr.  y.  fed 
Hottom.yob\eru»t-  i.locum  illum accipit  de  rc r, 
quoniamiu  duplicibusiudiciis  promifcuc  vcr- 
boagcndi  vti  licct.  Fortecria  textus  illc  aJ  uis 
aatiquum  &  iotcrrogatorias  acliooes  refcrfi 

pofiiti 
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poffic  .  Tf  vidclicet\pifanfamdiclauit  iudi-  air,quodyuJgares&canr,diuifionem  facicndl 
ciumfam.  ercifc.  non  videaturfaccri  aliqucm  eiTeamaioti.fadturusaliasmcncionciutisCa- 
efle cobcicdcm. vt  a&ione incerrogatotiacou-  non.fi huic cam fententiam  conuenirc  putaflcr. 


vcuinposlir 

tlT.  E. 

Prolixius hic  &  excra  matcriam  cracrac  de  *- 
&iooc  dtrccraSt  vtili  3tvtfiufquediftinClione. 
Ratio  autcm ,  cui  piopiicloquendonon  dctur 
acltodircdtaboaorum  poilelluti.hxc  vntcacft, 
quod  prxrorhcredemfaccrc  nonporcft  w»^rw». 
Injltt.d.bcrj.pojfejf.  RatioauccmTr  claudicatq> 
L.xii-  tabb-  lftosfucccflores  nou  agoofcat.cte 


IllafancjneptaCanoniftarum  ratio  eft,  notita 
cui i» Md.-itt.aJ Bart  &Mf,ud.VVc/tmb  tnparat.hit 

n.6  ab  ejremplo  Abrahami  Sc  Loti:  quja  non  ibi 
vcradiuifio,  ncc  iljicohxrcdcs,  6c  modcfri» 
quada  Abrah;imushoc  fratris  filiopcrmiiir.il- 
ludnoanimaducrto,quarc  lit.A.cx  l  i.C.  ttuttn- 
dotyquibtutjuMTtttpatt,  tyc  cleclionc'  fortt  fieti 
dcbeic probar.qux raticj  vtiqub  officioiudicjf^ 
cp  inth.proponitur,omninoeildiucil'a.  Ec  agi- 


niroicactiamhisquicxlcgtbusoouisadheicdi-  turibi  dc  cafu  fingulari.flc  boc  ftatuitur,  vi  quo 

tatc  vocantui .ditecla  aclioncganda  cilcrjquod  cafu  quarta  pais  bonoium  dccuriorusad  ctiria- 

proculdubiof-lfum cff Cxtcrumm/ a.f .  .h.tw.  Icspettir.cr,hcresquatuorpartesfaciar,& fortt 

3uamcx  Doccro fibi  obiicit  Treut.  obfctuan-  dccidarur,  anhetcdi,  dodtancisancunalibuf 

umeft,  quod  bonorum  polfcllbr  opponitur  quadrantiselcctio  fit  c6cc dcnda.q.' k.i  accom- 

ait6£;?co,q  ji  quarcaincx  conftitutionc  Pi|  tan-  modari  posfit ,  vt  confcnfu  bcredum  parre» 

quajuxsalicnum  ,  &  ita  iinc  oncrc  habct  arg.l.  fiant,  &  forsdcfiuiac ,  cuiusclcclio  cllc  dcbear. 


t.f  ji qttij  t$.d-tnoJf  tejlam.  cuius  rcfpcctu  bono 
rumpollcitor,  qui  inomnc  msdcfuncli  fucce- 
dicvcrihercdisinftar  cft.adcoquerccteicaop- 
ponitut.  vtillivtiletaotumiudtcium  accom- 
modj.fi  dicatur. 

Lit.  F. 

tion  ncmin  tintr  mjt!a  meiittamevta,r}rc.  ]  Malc 
omninohxcitacopulantut •  cum  dtucrli{fima 
tationc  hxc  in  iudicium  fam  crcifcun.  non  ve- 
nianr  illaquidem.quia  ipfbiurccx  L  xii.tabb. 
diuifafunt/  if.§.i  h  ttt.  hxc  vcroquiacorrum 


Lit.  B. 

Maiori  Itforemtdtuml.t.] Sc.fi  crrorc \ipCusCit: 
quia  vtrcctefubiicitct,fccuseft,fi  valorembo- 
norum  fciucrit,  contraquammale  putat  Do- 
d cl l.a.ii  i  C  .it rtftind  vend.fart.t.e.t.n.it.vbi  c- 
tiam  fcicnti  vctam  xfttmacioncm  tcmcdium  l, 
a.couf  cdit.dcquo  agitur  infrafuoloco. 
THEJIS  XI. 
Ux.  A. 

Sijihtc  eontnrram. ]  Vt  diuifio  prxfum»rnT  f*» 

cla.rcquiri  vr  bonafcpararimfinr  pofIcfla,one- 


pcnda  &  petdcnda  funr.cxteroquiu  vtiquc  vc-  rafeparatimfoluta.&fructusfcpaiatimpcrcep 
Biunt,vtdo.cctcxprciIc/  i4.^.i.  ti  &  infuperdecurfudeccnnij  aur  vicennij.  Vc- 

THESIS    X.  rumputauctim,  cumdiuifioetiapriuatimfic 

Quxftio hic  ptopofita  non  raercbatur  inrc-  posfir.triaillapriora  citralapfum  illius  terap 
gra  thcf.Ait  autcm  Tr.intct  iuris  vtriufquctc-  ris.ad  prxfumcndam  diuifiuncm  fumcerc.Se 
cerpretescontroucrci dc  modo  facicndx  diui-  aliaquxftiocftan  tk  inrraquod  tcmpus  pr 
fionis.Quodparum  aptcdici  videtur,quiaiate  tcxtu  inxqualitatis  commiflx  remcdium 
ciuili  ccrcisfimum  cft.quod  ncc  Canoniftxne-  quodrcftitutotium  impiorari  posfit. 
gant.fi  intcf  ipfoscohetcdcscoueniri  nequcar,  Hie vtrofi coniunBim  ] Tlushic  vidctur  dicere 
officio iudicisfiue atbitii famil.  ctcifc. diuifio-  vclleTi.  vt  iftaomniaconcurrcntia  cum  lapfii 
Becfie  facicnda.Eoquc  fimplicircr  ftatucndum  longi  tcmporiscxcludant  lftam  aclioncm.  At- 
fueiit,iusciuiIcaiuicCanon.difIenttic:quam-  quin  iafupraoftcnfum  cft,actioneshas  rrigin- 
*itc.i.d  parochu  in  hanc  rcm  con  lit  cxprcflum,  taannis  dutare,  tum  ratioficprxftirioni  pcr- 
quippeagensdecaiudiuufojviddicct  dc  Epif-  fooatium,  tumrarionc  viodicationisrrru  ,'quae 
copohxreticorcmoco,  Sc  ad  vnirarem  reuerfo,  dinifxnon  cllc  pr.Tteuduntut.r>g lcf  inl  ftn  C. 
qucpontifcxiupartcm  vult  admitti .  diuifione  commun.dtutd.Balb.d frtftriptp  z.qutji  i  o  num^ 
facicndaabcoquidiutiustcnuii  Epifcopatum,  /#.hoctanturodicitur,  quoddiuifiofaclapra?-. 
quod  Epifcoposad  arbittu  mtttcrc  cxdignita-  fumacur.  Illaautcmquxftio  facti  eft  an  ex  mx  - 
tcoon  vidcbatur.'5c£«fT  inLC0d.de ijt quijt dtftr.  qualiratc  prxfumatur  diuifioocm  non  efic  f 


crenim  malccitatusBald.i»/.4  C.  comm  dtuid. 
nihil  habct.c^  iniz.  Cod  tjnando    q*ib.  quart. 
/«//.qni titului dH  lojion fcripiic  Jhoc tamm 


ctam, qux non improbabilisfencenua  vidc tur 
E-alb. ./  f  \o  num.  40.  fi  magna  fitinxqualitasr 
aa  ycio  compcnfatioAcm  laftam  cflc  ctedcrc 

iebttr 
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dcbeamusFacilius  fme  exceptionc  tcpillctur  quailconttaetusTfinimit,  ftcrit  fn  aliis  qtoibuf- 

acror,  fi  modica  &  cxigua  mxquahtas  oftcuda-  vis ,  conti adtibus ,  ncquc  in  fpccicm  ddicti  aue 

tuc.  malcficij  ractdunt. 

Lit.    B-  THESIS  XII. 

Fafi*priu*timJiuifi<>ne.]Hocca(ii(ci\\cct  ad-  Lit.  E. 

huc  iudicio  fam.ercifc.cxpcriii licct.quia  herc-  Fafalua  legitimafacia feruandaejl  ]In  teftamc- 

dcsad  ludicium  hoc  prouocaurcs,  dtuifioncm  topetfectohocliqui  dum  clt.fcdin  telramcnto 

faiftam  rctratlarc,& quali  pro  nen  fatta  habcre  imperfcctoiutcr  Iibcros,  vbi  volunras  patris 

vtdentur:  qwodilhsnon  ticct ,  vbi  diuidotran-  magis  ab  inteftato  dcfcndi  vidctur ,  dc  qttoali- 

fact>one  auc  autoricatc  tudicismunica  cft.  3c  ita  bi  vidcti  posfiteaiBcqnal.tasnon  fercnda.cum 

ex  vcrb'.s,fx- confenfu accipiunt/.i.Cci jam.l  tr-  hgitima  vidcatur  cflc pars miuima.vt notat Ac« 

ttfe  £lo(f  OJofred  Cyn  SaltcCajlrenf.  Sichar dtlid,  curf;»  1.2.$.}  auodcumee tuiinalitn  &c  &pio- 

ScddiHcrctix  rano ,  quarc  ludicmmhoc  fcmel  bat  Cuiac.i»  l.4.$.jo!t,eod.ltv.  p.  qniJ\Pafin.  Scd 

tantum  ,  prririoautem  hcicditatislxpius  tnte-  tamcnptofcntcntixTtcut  fac;t  quod  tnl  16.fr 

tatipoffit/  htetd.pttit  hercd l.p.d  exceft.rei  ittd.  vit.C.famil.ercifc  in  ijfdcm  tetminis  difpofitio- 

minuscxpedita  vidctut.  Accuifius hanc rcddic  uiftpaternxinrcr  hbcrosrraditueft  quod  pof. 

quod  hic  actionon  fimplicitci  illud  autcm  iu-  fit  patcr  grauarc  tcliquos  liberos,  dc  reftituen- 

dicium&  aptitud:nc  &  achi  fit  vntucifalc:  qua  dopattcm  frarribus ,  faluo  Scnatufconlultian- 

rationcprobanc  &  cxphcant  Salicec  &  ^ichatd.  xilio,vidclicct  Ttvbclliani.quopi  auatusquai:- 

ind.l  i .Cod famil  ercifc.  quod  nimiium pctitio  tam,quxilIotemperclrgicimae:ac.rcrinet.  Ec 

hcrcduatisnccfcmpcr,  nec  prxfcrtim  tationc  fane  hquidcm  paccr  diij  oncndo  intcr  libcros 

rciconucntiiic  vniueifalis:  Iicct  cam  iroprobet  partcsinxqualcs  faccrc  poteft  ,  quod  negari- 

Cyn  ibtd  Planccum pctitioh  icditatis  contra  ac^uititamexd.lvh.C.fam  erctfe.  tumquoda- 

omncsquifeprohcrcdib.  gcrunt,  imo  ctiam  lias  rcucra  nullum ius  difponcndt  in  impcrfe- 

contiacos  qui  rcm  fingularctn  pro  poflcflorc  cto  teftamento  patei haberet ,  nullus  alius ccr- 

teuent.coccdatui/ ij  d.fttit  /»«-»./. tationis  cft,  mtnus  illtus  inxqualitatis ,  dari  aut  fiatui  po- 

vtcafxpiusintcntJt!  poflic-  atquin  tudi.ium  ccft.Cxrerum tllud  non  facisrectc  Trcur.quod 

fam.  erctfc  compccit  contta  cund.  coqucabfo-  cum  in  thclt  genctalircr  loquatur,  dc  diuinone 

lutoacommuntoncquxhxteditaiio  lutc  fuic,  factaa  ceftatorc ,  in  cxcgcfi  propoitta  tantum 

rcccflum  fit  &  fi  quid  indiuifumfupcreft,  id  no  habcnt  locum  in  parcntibus. 

ampliuscommunc  taoquaintercohcredes.fcd  Vtjitiusde  inofficiafo.]?  iram  caute  hoc  dicicnr, 

tanquamintcr  fimphccsquofuisCbcioscfle  vi-  quodlcgitimamreliclamcfic  neccfic  fir ,  vt  cx- 

dctur.                 Lit.  C.  cludaturqucrcla.-  fiquidem  iurenovoactioad 

Faciendaejl  inomnium  perfonis  ]  Opronit  hic  fupplcmcotum  intioductaeft  :  qutn  imo  io  ca- 

intcrfc/.X7  c^*'  n  ***  quaium conciliationcm  fu.dc  quoTr  loqui  vidccur,  difpofitionis im- 

fatisopcrosctradit  cttatus  Cuiac.i              r.  pcrfcctxpatrisintcrhbcros  ncc  hic  fortaffiso- 

paucis  vetbis  iam  olim  notatam  ab  Accutf*^  puscflctcntatipoflit,  vt  vidclicct  atbitrio  iu- 

ii^./.i^.quodfc.  aliudfir  dc  diucifispaittbus,  dicisfamiretciic.legiiimafupplcatur*rg./.zC. 

alrerabenc.alteramalc  iudicate : ahud de re in  d  tnvjf  donat .              Lit.  B. 

iudicmm  deducta  non  integre,  fcd  ptopattc  Faenimfa^a  ftruandaejl  ]  Aitquod  diuifioi 

tantumiudicnc,quodimpiobat.'/»-1  /  :7  cuius  tcftatorcfactafitfnianda  ,  ficut  nec  piiuatim, 

reicumcadcfitratio& in  prxftationibus  pcr-  facta.tcmcrc  dcbcatrcuocari.  Arquin  ifta duo 

fonaltbus,  &  inadiudtcationcrerum.  non  ani-  nonrc«fte  ivitcr  fccompurart  vidcntur:quiahe.c 

madncrto.quamobrcm  Cuiac  d /.17  adprxfta  quidcm  aclualis  &:  rcah&diuifio&  fepararioclr, 

tioncspcifonalcsteftringt  vclit.  illa  veromagis  dTlignafioauxdam  partiu  circ 

LtT-    L>.&  B.  videtMt.quanoobftantc iudicc  & arbitnoopus 

Aitinth  inhociudicium  venirc,fiquidcx-  fic, qut r crum fingularum facic diuifioncm  *rg. 

penfarum  vclfructuu  nominequali  contraclu,  /  / 6 . tfyvlt.C  famil.  erctfc-Sc  quodipfeTreuc.  «* 

veldoloculpaucadmiflum  fic.  Qux  non  reda  pnn.th  air,atudicc  vidcndumcflc&c  Er  vidc- 

oppofitioclt,  quiahxcipfaculpa  &  dolus  ad  turadcoTr.  confundcre quxftionesdiucrfas, 

prxftationcsperfonalcspcrtincot.vtipfcttadit  dc  diutfiooc rcium  &  ipfius  hxrcditatis:  quod 

th  i+.ht-F.  adcoquemhaocadxoDcracxuuli  ptxfcuimaljasdiuifioipfaruaucrumadqujo- 

"  Yjr  tltatcm 
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titatemleguimx  ,  dcquaTreut.lit.A.tractat, 
oihilfacit .feddiuifio  lutis.cum  patetdiuerlas 
io  hxreditarc  parres libensaflign.it  quoetiam, 
noo  vct0  4(iicTumfiogularumdiuiliooem  per- 
traeutcouftitutioncsdc  dilpofitiooepattisin- 
tcc  libcros/w  /.  6.&vltim.  D.d famercifc.Sou  1 8- 
fV  107. &  eatamcnquxftio.cum iisquxdc nu- 
d  j  volaocatc  pjcris,h$reditatcque  a  hbcns  fub- 
fcripta  tt  adicab  hoc  loco  eft  aliena. 

L  t  t.  C. 

Agiruihicdcrctractacdadiuifioneexeapite 
Ixlionis.  Etnimirumautoondum  complctaclk 
diuifio,&  veriuseftctiameam  inxqualitatcm, 
qoxeftinfradimidium.xquitaceiudtcit  corti- 

poftcquomodocecteaccipicuc  /  j.C.comm. 
vtrim^utmMc.ah  Ant;Fabr.  dtcad.  t.err-  i.vcl 
implefadiuifio,&  contraquamibid  putat.Ant. 
Tabr.  lxfofuccurrcndumeft  rcmcdio/.  t.  C  d. 
refctnd.vend  qux  communisfima  Dd  feorentia 
«ftadd./  j  C  raf».K/r.iM</ic.Quodramenrcftrin- 
git  Tr.  ad  diuifioncm  ptiuaca  coucotione  facla, 
lccus  autem  eflcfi  pcr  fottcm  vel  ludiccm  facta 
fic  diuifio  Quod  ego  ita  limitaodu  5c  accipien- 
dum  exiftimo,  li  cum  dc  ioxqualitate  patcium 
cooftaret  fortis  tudicio ,  vccr  lunc  rcl  illam  ha- 
bcrct.fuenr  commiffumaut  iadci  infpeciefu- 
pcr  valor c  rci  proountjaueric.quia  gratiatttfl  de- 
buitappellarc  :quod  ipfum  norat  Bald.  tndl  t. 
C  ctmm.vtr.iu4ic,<J<io(.8iSahcAtJ-^Ktc}\)m  fi 
fimpliciter  parres  vclplancnoo  vci  pcrcnoicm 
xftimacxautpetlortcmaui  per  aibirnum  ob- 
neoerint  vel  adiudicatxfuerinr,oon  dubitauc- 
MM.fcftitutioaieiTelocam. 

Lit.  D. 

lo  thef.hxe  verba  habenrur.-caariones  eriam 
de  eueorione  iudcx  fieri  curabir.  &  10  allegatis 
proratiooe  fubiicir.qaod  diuifioni  cuictio  raci- 
txineffc  ceefeatur  Arquio  hxc  rarioconttanu 
•oriuscffricir  vc  cautiooes  apud  iadicem  ae- 
«effeinrcrpooinoo  fir.  Idcoque  diccre  debe- 
bar.-intcrpoocndas  efl?  cautiooes ,  licccaluse- 
•iamtacitc  evictioincflc  ceofeatur. 

Qutd tamtn dutifiant ipartt fa3a Jecut tfi  *Cuai 
jpaulo aote oftenfum  fic,  diuifioocm  iftampa- 
teroamneninduccre  actualem  booorum  fcpa- 
xaciooem,coofcquitur  cootra  Tr  cuictioni  cffe 
locum.idcft.vrreliquaeuictacobxrcdiconrra 
«ohxrcdemdcturrcgrcffus.  Quin  imo  etiamfi 
t  c  1  am  diuifioocm  a  rcftatorc  faciam,  &  rcs  iiu- 
gulasa  partc  liberis  aflignatas  effc  proponas, 
aibut  idcm  ftacucudura  «edidcrim  quod  fcil. 


reftator  rcs  omnesproprtetare  fuat  effc  exifrt* 
mauit.qttatum  aliquasli  alienascllc,  &  euictafl 
irc credidilfcr ,  proculdubio  alitct  partes  aflig- 
nallct.ac  fi  aluci  ftatueremus,  aliqais  herrdcrn 
minusquamtcllator  ipfi  datum  voluit  confc- 
qucretut.Ncquc  mouec  racioTr.quodbxredi- 
tasnunquam  hoc  cafu  liberis  fuerir  communts: 
tcI  quiahoc  falfum  eft,  vclquiaquoad  huoc  cf- 
fctfrum  nevnt  manifefta  inioria  infcratar ,  pc- 
rioil-ac  fi  commiinisfutffctdifpnrandtimeft:& 
potcftatc  iurisicmnotemortis  commuric  fnif- 
lc  (urKcic ,  qucm  eiTeclum  reftatot  non  potuic 
impedire  ,  fcd  ad  fummum  oflictum  caacum  ac- 
bicnfam  ercifc  prxucmrc. 

THESIS  XIII. 
Thcfishxctotafugitiua  eft,  &prxtcrquam 
quoddc'iberistnfpc'cicrraclar.cumtameodif. 
putatiohxcgcnctalis  fic ,  matetiacttamcolla- 
tiotns.  dc  quaexptofcffoagitui parc.  a.difpOT. 
j^.alicooloco  pioponttur. 

Lit.  A. 

Hodie  fo!a  prefc&tiaeonferri.  ]  Cum  h*<  bona 
in  dominio  maueant  parcnrum,  prcpricloquc- 
do  noo  confcrti ,  fcd in  hxteditare  manerc  di- 
cuntur.fiquidem  ipfe  Tr-d.difp.  17. rh.  /.  colla- 
riooemdcfinitrciproprixin  commuoi  illario- 
nem:  (  quamuisin  dorc  de  donariooe  proprer 
nuptiasiusaltquod  pr?cipuom  habcri  libcri  vi- 
dcantur  )  eadcmq,  dc  caufa  qaxfttonem  de  do- 
oariaac  fimplici  confcrcnda,  tantum  ademan- 
eiparumfiiiamhacipfalif  A  reft-ingere  vidc- 
tur.quodatiasdonatioinfiliumfam  cotlata  vn- 
que  velmaximcprofcctiriumquid  fit.  Et  ergo 
aut  noniecledixitprofectitiacoofcrri.aurctia 
dc  filiisfam.  an  conferreor  donarionem  fimpli- 
ccm,quxrcrcdcbuit,fiue  pcr  vcrbHm,  ccnftrre, 
fiuefi  fubohtatem  vcrborura  affcdtarc  voluir, 
pct  »c(^i,prtc:pmumrettntrt :etenim  in  efTcctu 
eodcmicdit,  tive  donatumfiliofam.  noo  coo- 
fcrn.fiuc  prxcipau  retineri  dicat.de  quoagitur 
inf1.dfart.Kd1fp.17  th  ylit  G.lnoctim  vidcamiifl 
paucis.quid  hic refpondcat  Tr.  ait  fentf  nttatn 
ncf  anccra.quodcmancipatusno.'.  confciat  df>- 
oattooem  fimpltcemefle  quidcmacooftttutio- 
nibuslmpcratorumremotiorem ,  fed  xquitati 
viciniorcm.  Vbi  prirao  viuofc  conftitutioncs 
Jmperatorum  xquirari  opponit,cum  ramen  Ii- 
quidum  fir,  impp.  hocpropofitum  fuiflcquod 
vcl  ccnticsinculcat  luftin.  vt  rigorcm  ioris  ci«  * 
uilis  vctcrisxquttate :cmperarct,  &  in  bis  ipfi» 
tcrminisdecoafcrcndadonarionc  fimplici,  fo- 
lDtacquitatcmquammatrcmxquirccTc  dtxc- 

tiu3 
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DE  MIXTIS  lUDJCUJ.  /;/ 
ris.fefpe&areprofttetur  Juftiii.&  m  i  ftn.C  d.  Lit.  I. 

foliMt.&i* Km.lt.*  «.quodauremintetlibctos  Aflirmarhicpactumiuracumdemaocndeia 
indncit  inxqualicacem,nonpoccitnoBcflcc6-  communione  fcruaodum  elfe.  Verum  mapis 
fenrancumxqtiirati  Dcindcnen  facisapparcr,  probofeocentiam  Atexandri  volnm. 2. emfil.it, 
quareneganfcmfenicociampfoituntict  eflcc-  vbi  aitnea  poflcquemcogi,  quemiaasprocia- 
quioremjniftfotreprarfuppoait,  quodlibeciin  mct  addiuifioacm,  licet  pcriurumficti,  adce- 
poteitatercteoti  ita  denaiu  fibiiettncant  pra--  qucabfolutionema  ittramcoto  peteodam  cflc 
cipuum:quoI'aneadmiflb,  miquum fueric.afi-  dicac  Ctfaae vcrom puto,  quodacmoquacau- 
lnscmancipatisqui  &  ipfioaturalibcr  func.e-  queracioneinfuturuiafibiipfi.quominusmu- 
xijm  colliciooem.  Vcmmncchoc  prxfupnonir  tarelicear  voluncarcm  ,lcgcm  dicerc  posfit  cx 
Trcuc.  niiniroe  hoc  ceiruro,  qum  vclroaxiroe  quatationeprobaturetiam, quodicfte d.  conf. 
dubiumcit,  dcqueagicurmfra*  dtjf.  i<>  tb.  >.  frobmt.AUxmnd.  pactaeciam  iurata  dc  oonreuO- 
quod  ccum  rencimus  qu.Utionem  ht-  B.  dc  cindoprocuratoremconltiturum  vcl  reftarac- 
fumptibus &  iropcuiisltudiorutn.anafiliofinc  tum  factum  rautari  poflc,  occ  occcflitatc  ca 
eonfctcndi.  fcruaodi  prxcifequcnquara  adirriogi.  Cxccru 

THESIS  XIV.  quodiulTu  tcihcoriscfhciposScncfiacdiuifio, 

Lit.  C.  chitoconfilnontradtt  Alcx  &  Bart  frodtjf  jfllc. 

Propootthicdificreotiao  aclionisfamii.er-  gatus,  boccancum  dicit,  quodiuflumcale  tc- 
cifc  &  comm-  diutd.  quod  hxc  lit  de  tcbus  fin-  ftaracnto  appofitum  iotelligatur  fub  conditio- 
gularibus,  illa  de  muititudiiu-  &  vniacrfitatc  aihasi* IficoiHunorit  1 4  ^ijocu.V tiquc  tcflacor 
rerum.  Qaas  dtffcrcncta  oon  videcur  pcipecua  noo  videtorpcrperuam  &  prxcifam  occcsfita- 
3c  adxquaca,  nou  cam ,  quod  eciam  infamil  cr-  tcmimpooere  veluifle ,  quin  &  fi  voluiflec,  ad 
cifcund  iudicioicsfingularcsdiui(iuncurtqua  obligandoshxrcdcs  voluotas  ciufraodi  iacffi- 
poctusquia  cumacliooc  commum  i'iuidundo  caxfutura  cflet. 
ctiamlocusfirfibircscoromumsclt  cxfocicca-  THESIS  XV. 

te,  vripfeaitTreut  lit  D  &  fociccasquardam  Triahacch  breuiccrnotandafunt-J.quoddc- 
voiuecforum  bonoramfic,  mdc  aliquaado  c-  fcripuoaclionis vtilisaoguftioreft,  vt  apparec 
ciamio  iudicium  communi  diuidundo  multi-  txl.6.in  fr.tjfl.  7.  i  -vtiquc  cnam  rc  extan- 
tudioem&  quafi  vniuetfitatcm  tetum  vcotrc  tc&diuifa  properfonalibus  prxftaciooib.  ran- 
confequttuc  tum  competit.x.  quodincorporaliapropriclo- 

Lit.  F.&  G.  qucndoinhoc  ludicium  non  vcniunc.nifi  qua- 

Docet  hicvenireperfonalcsprxitattones,&  tenusfubieclum.aur aliud quiddam corporate 
adiudicationes,iliarumccfpcccuperfonalis,ha-  intcccedacquoraodo vfusfructusracioncfubie- 
lumin  remaclioeft.vt  nocatam  adth.x  Scd  il-  cti  vcl  fructuum  ,  &  aqax  duclusracioneacux 
lud  dubiraii  poflit',  anfupcr  jlcctucrb  tanfim  qux  diuidi  &  io  plurcscaoales  diffundi  poccft;. 
hociudiciocomm  diuid  agipoflitrquodaffir-  ?.quodlit.D&  E.  actionf  pro focio magisprx- 
mandum  vidctur  arg  l  frl.it  ttmm  diuid.  ftaticnumperfonalium  nomine ,  qtiam  prodi- 
exquibusprobatutquodetiamfolutacommu-  mdcndisreb  eilcatt  fiqnidem  venus  tftplane 
nionC)  & vbifuperrebnsdiuidendis  ,  amplias  oon  elfeprohisdiuidcodis,  quippequod peti- 
agi  ncquit,  prxftatioaumperfoaahnro  nominc  tiodiuifionisfic  vrodicationisfpccies.acffoau- 
iudiciumhoclocumhabeat.-cuiusarg  dici  pof-  tcm  ptofociomctc  ptrfoualis  elt.de  quopiuri* 
fiteciamifaocecommunionciupct  tmpcGsaut  busagiturinfrarfr^  t7.ti1.vlt 
fruftibuspisftandis,  vt  nihtiominusfaluama  THESIS  XVI. 

neatcommunio, haocactiooemmoucn  poflct  Lit-  A, 

nifiquisforte  fub  alternitione  agendum  pu-  Aithic  ,  quodprimogcoirusiure  diuino& 
tet,  quodaur  prxftecarv  c  parsimpcnfxafo-  geonumiarcgooprxfcratur  Coi  000  fatisce- 
cio.auciile  omninetemdiuidi  patiatur.  Quod  ucnicquodlic.B.ciadic.fecundogcnicuma  pa- 
nuncinmcdiurarelinquo  Porro  an  hxc  auc  trc  prxfcrri  poflc.fi  hic  fir  folutuslcgibus  Ece  • 
fam  ercifc  acxio ,  •amactioneoegotiorumge-  oimatitloquiturdclcgibusciuilibus&hisprio- 
ftorumcoacarrant,quodncgaturhcJ.infin  a-  ccpsfolutuselt,  nequefacile  bis  le«ib-dcfuc- 
Aumcftropiadiff,lo-thj.ht4G.  ccflore  caueiifoletautdcicgibus  gentiu&  di- 

niBis,&kiSBulluspiinccpsiolutuscfl:adcoque 
Yy  1  fiqui. 
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fiqndc  primogenitus  iuregent.  Sc  diuino  prr- 
fercur  princcpsfccurjdogcnttum  cottituerc  re- 
gcm  non  poterit  Etvcto  ii  coucta  lcgcsciuilcs 
ic  rcj»ni  non  poccft  nrxfctrc  fccundo  gcnitum» 
vrptitatTr.  multom.nus  potcrit  contra  le -es 
gcot  &Dci.  Cxrerum  hocipfumd ubium  cft, 
quodiuridiuino  primogmitus  ;>rxt"eracur.cte- 
mmcxeoquod  in  fuccclTiooe  hcrcdiratia  lcx 
Mofaicaforcnfispopulotanturalfraelitico  da- 
ca>cx  rccepta  fcnrcntia  alios  populos  non  obli- 
gat.Cxteroc]u:n  d:  iu  Iicio  Dci  contra  Trcon- 
fefturafumi  por.ftcx  duobus  cxcmplis  Daut- 
dis  3i  Salomonis.  quorum  illc  vltimogenitus  tn 
regc  aSamuclc  vnv.tus,hic  fratribusantefcctia 
ex  rcgc  pattegcoitis,  voluntate  Dci  ptxlaitts 
futt,  nihil  tcclamantc  populo  ,  necipfo  ctia  cx- 
clufo  tusgcatiu  aut  diuinu  inuocantcaut  viola- 
tueilc  contcodcntc.Nimitumadiusgent  re-fte 
quidcm  lioc  refcrtur  ,  cp  cum  regna  diuidi  non 
folcantjfcd  vnum  imj  e  atc  lusfir.nulluseft  qui 
primogcnito  pottus  tus  hibeat :  attamc  cx  cau- 
faalium  fratrcm  prxfcrri  poflic  ncgandum  non 
eft  ncq;  dclunr  ciuscci  cxcm?la:qui  dc  rcquo- 
niameaqux  iurispublicifunr.quam  parciilimc 
attingcrc  conftitutumcft.vidc  Lipftum  l.z.mo- 
nitor.polit.tap.+.G-rtgor.ThohfAnumlj.dtrtpubl. 
CAp <  +-l*&  6- MarmnAmdtrtgnolib.  \  c  y  Exhis 
autcm  cfhcitur.parircr  ioc6cinnum  cflc ,  quod 
Tr.in  thcf  ait  >  vbilcgc  tcl  coofuctudinc  natu 
tnaiorvocatur  ,  nvnorem  prxfcrri  non  poffc: 

Jiuoniam  fi  cx  caufa.com raiusgcnt  mmor  prx- 
crn  poteft ,  potcrit  etiam  contra  fta.utum  Sc 
confuctudinem:quia  hxc  coafuetudonihil  no  - 
«i  inducicfcdillud  ipfum  quodiurcgenr  pto- 
batur,confii*iat  .-adcoqucettam  fruilradcrali 
legc  vcl  coafuetudinc  dtfpuratut.  Qtfio  <fc  itad 
contrario  fcnf»  fcquitur,fiftarurum  vel  confuc- 
cudonihilhicdifponat,  minorcm prxfcxn  pof- 
fcrquodnifigrauisfimafubfit  caufa.fic  falium& 
ci.quod  iurc  dtuino  prxfcrri  primogenitum  aic 
contrarium  cft.  Ncquc  placctfubiccla  limita- 
tio.  nifi  princcps  ille  lcgcs  &  cotifucrudtncm 
abrogadi  habcat  porcftarem :  vel  quiaprinccps 
jaon  potcft  cilc  fupta  leges  diuinas  &  ger.t.  cx 
quibuspraefciri maiorcmnaru iam dixetat  jTr. 
Tclquuidgcnus  legi>  pcrtiuet  ad  ftiodamen- 
Calcs  ►  qitas  prioccpsmutare  non  poc  ft ,  qux 
communiseV  vcra  politicOrumfcntentia  eft. 

Steut  frtum  quiAntt.  ]  .A  gtatur  &  harc  inter 
politicosquiiho.au  natusautctcgnum  apatre 
quxfitumprxferatur  poftcanato.  Quo  acco- 
taoiaic  quidam  iolctu  tuic  aoitto  luctauai 


ATIO  XIX. 

qu.iftioncm,  an  piiuilegiis,  qnihufdam  digni- 
tutibuscoctflis.fiuaiitui  hbcti  nari .  anrcquam 
patcr  cam  dignitatcm  confcquutus  c  II.  Quod 
videturncg.uc  tcxtus  fitis  cxprcfl'iH/7j/  n  c.dt 
dtgmtAt  factt  l.i  j.'§.j.C  dtnuptl.7  C.dt  pnr.cip.A- 
gint  tnrtbus  &c.  Quibus  non  obftat  /.  y.  Dd  ft» 
nxtor, c\uk  ai^.iniciiptiouisrcfcrcndicftadca- 
pat  L.  iuliar  i'apix  .  quonon  tantum  fcnatorc 
ipii ,  fcd  qmcunquc  coi  um  libcri  nupnas  curtV 
librrtma  cotraherc  ptohibcntur  i z;.tUii  nupt. 
Kon  obftat  etiam/  v.t.fcdvtrum  14. ,7  >  <e».quo- 
n.-m  pocnar  \\uu  ndicfx,  ncqucar^u  ruribidm 
conlcqucodo  pnuilcgiodiqniraris ' ,  lcd  cuitan- 
iia  pccr.a.quo.!  ti:  mann  Arg  1. 1  $  i  de  dtcnr.  vbi 
dicirur  quantum  ad  hoc,  nc  fuftibus  qmscafti- 
gctur.auc  in  mttallu  dcrur,prodcfl'c ctiam  antc 
nato,  habcrcpattem  dccurion;  m   Hic  tamca 
non  vidcntur  cucrtcic  fcntcntiam  Tr.  vcl  quia 
Icg.siunsnoft:i  in  dccidcnJa  hac  quarftioo* 
f.uis  innmciitt  tion  habcnr.vcl  potius qma pcr- 
tincnt  illxad  p:'iuilc<;ia .  quxdam  fpccialircr 
dienirat  btis  mbiira.5:  qna:  viuo  quoquepater 
cumliberiscommunicantut:  vbi  tamcn  dcfuc 
ccnicnca^itur.iftanon  tedcaoplicantut  Intc- 
reflcahasquis  cxiftimafcposfitjao  filius  cx  pa- 
tie  infpcm  rcgDifufccptus,  Jicct  antcquama- 
ctu  regnarct ,  ab  vcrcexpatrcpriuaro.  cui  po- 
fti  a  inipcrium  dclarum  fuir ,  narus  fir  ,  exqno 
fundamcnto.vt  cflapnd  Hcrodotum  ,  mo.-cuo 
pacrc  Dario.XcrxcsTCgoumobtinuit.  Attam; 
Jl  hoccafu  pro  filio  aare  na?o  ptonuntiandm 
exiftimauciim ,  tum  quod  itatim  crcaro  patn 
re^gc  fi1ib$ift<rtgi<  filiuscflc  incccpcrit ,  &  qui 
ntillis liberispoitca  fublatis  pioruldubio  f*r>- 
naflct,  propccrpnftcanarum  Iratrcm  iurc  i!lo 
piiuaridebct  tum prxcipuc,  quod  ex  veriori 
politicorum fcntcntia  lusrcgnandi  non  quxri* 
turpernicram  fucccsfionem  ,  fcd  concurrcute 
tacita  quadam  clcdione  &  confcnfu  populi: 
perqtnmfcilicet  vtcaulain  principalcm  initio 
Ptincipcs;coDltituti  funt  ua  vidclicer,  vt  quod 
Iibcrospatcmx  virturis hxtcdcs  fururi  piarfu- 
munttir.in  impcuum  libcioium  racirc coulcn- 
tiicpra-fumcrcntur.coqucdubtumnocft.qoio 
io  hberos  um  clcdo  principc ,  ratosconfcnfif- 
fc  tntcll.gaotur.  Vidc  prohxc  d<-  hac  quxftione 
Grtg.Tholof.d  rtpubl.tib.j ■  c.  9.  A.Kntch.d  priuil. 
Saxon.ntnprouoc  VtrfaF.ltciprum  c 

Et eum cjhoH ntpottm.]  Non  minus hxc  a  Poli- 
ticisagicui  quarftio,an  defun-^o principcfiiius 
fccundogcnitus.ao  ncposcx  i>:  mogenrtoprae- 
defundoaacatfucccdcrc  d>.bcac.  £(  commu- 

niot 


DE  MVTVO,  SCto.  31? 
tiiuspronepotercfpohdctur.-quxfcnteciapro-  obferuari  vidcmus :  quam  obfiruantiam  liccc 
babilior  fit  fiquidem  rcgnum  hxrcdnano  iu-  poltalios  Politicosimprobet  Bodinus.quod  lta 
retiausfctri  ftacnamus  &  ipfo  primogeoito  vi-  Sc  familia.-  vilefcaut.  &  puncipatus  quafi  dif- 
uopatrc  ius quxfituclic.  Cxteroqtuu  hxc  hy-  ccrptt  infiimiorcs.»  altorumque  iatiafiomhus 
pothclisforcaflisdubiavidcri  qucat,  &:  fuadcre  Opportuoircddaniur,  nccratiointcr  ipfosfra- 
lationcspoliticx  vidcntur  .viuoparic  ptincipe  tres  autccrtc  horum  fucccflbres  ipfis  cxitiofx 
nullum  cflc  regnandi  iuslibcrisquxtinim.quo-  &  petnitiofx  cencentiones  Sc  bclla  exatdcfcatl; 
oiam  vt  pauloaiuc  <ltctum,principcsimmcdia-  habct  illacamc  hanc  rationctn,  quodlicet  prx- 
re  ex  iuro  getuiu  &  confcnfu  populi  crcari  cum  rogatiua  qux<iam  primogcjiiti  admitti  pofltr» 
fiattft  quoJ  hiftoiix,  &  j.pohc.  Arilt.  docer,    vrcamcn  illo  folo  admilio  ccrcn i  excludantur, 

i  ■  populi  regcsfuosdcpofuciint>r.on  potclt 
vidcri  ius  tcgnaudi  in  libcros  ftatim  natos  rraf- 
fundi :  eoquc  non  niti  mortubprincipcfiltusius 
rcgnanJiquafi  tacitoconfcnfu  &  clcchenc  po. 
pttli  confcqui  intclltgcndus  cft.  illudquidcm 
admitto.quod  tcgulantcr,  in  primo  «iinicum  ex 


ractonixquicatis  &  lufticix  omnino  aducrfari 
vidctur. 


rationciurisgtnr.confcnfum  vidcatur:  vctum 
illud  iusprimogeniturx  dixcrim  cflc  mctc  per- 
fonalc,  quod  ui  libetos  non  ttunfmittatur.  £c 
fniftrahic  argumcntum  quidam  pctcre  folcnc 
abcxemplo  Efau  ,  qui  iusprimogeniturx  vcn- 
deren6  potuillct,nili  tlhidpioprioiuic  habuif- 
fct :  quia  ca  vcra  venditio  non  fuic,  fc-d  quafi  in 
pccnam  ignauix  pto  valida  lubita.-  licat  3c  non 
reCtehucaffcrtur  ius  rcpixfentationis:  vclquia 
iusilludfi&ionequadam  iuri  fubnivum  tcmc- 
iccxtcndinondcbct :  \  clquia  vt  iam  dictu  ius 
illud  primogeniturx  vtpote  mcrc  pcrfonalc, 
tranfmiflibilc  non  vidctur.  vcldcniqucquiaad 
hunc  cfFcclum  iusptimogcnitui  c,  iurc  ciutli  in- 
ductumcft,  vt  nc  cxcludatur  neposin  coticurfu, 
nonautcm  vtxquc  vicinum  vcl  vicinioicm  cx- 
dudat. 

Kshil  vetMt  quo  minui  idtm ,  &c.  ]  D  u  p  I  c  x  h  i  c 
quxftio  implicari  vidctur./.an  quod  aurca  Bwl- 
lad:C  :*umcftinpetfonacIc#orum,vt  ncposcx 
primogcnito  prxferatur ,  ctiamlocum  habcat 
in  ahisprincipibus  vcl  ducibus.  Etquide  fi  taa- 
tumcxaurca  bulladfctfiohttiusquxftionispc- 
cendaeflccargumcDtoacontiano  fcntu  colligi 
r>cflir,qaodfpccialucr  ftatutumcit  in  elcclori- 
ous.iu  «ilnsprincipibusnon  obtincrc.  Vcru  fo- 
lct  hoc cx rationibus  dcfendi  politicis.  coque 
io  quoc  inquc  prmcipc  obtincbit  :dc  quo  L.-pf 


DlSPUTATlO  XX. 

•  ,DE  MVTVO,  SCto 
Macedoniajjo. 

Refpondtnte. 

"WOLFG  A  NG  O  GOTWALT 

Fieilradia-Silefio. 

T  H  E  S  1  S  1. 

Lit.  A. 

Tavttxipftflit.]  Vidclicct  in  vetbi, 
treditoris  fignificatu  potcntiori:  ce- 
tcroquinobligatio  omnisprxfuppo- 
nir  debitnm.elt  auumobligatioctia 
naturatis,ex  qua  folutum  rctincii,  qux  nouari, 
cx  qnadcbirum  tonftirm,  compcnfari ,  cui pig- 
ntisfic  fidciulioracccdcre  porcft  /7 &1  if<  f  D. 
defi  leittff.l-i  o  deobtyaH.  tt.  a.  Ht  ccmfenf  lib.  d« 
confipet.l  1  denouat.l.izr.dev.o.  §  1  !  tlt Jidtiujf. 
quoium  rcipcclu  efTi  cluum  ,  criam  qui  natura- 
litcrobligaruscft.dcbitoradcoqueaitcrcrcdi- 
tordicipotcft. 

Lit.  C. 

Zv*Afod.yn*.  ]  AriJI.f.Eth.  hoc  vetbo  latius 
vticur,vrctiamdcliclacomprcheudar:  &  pio- 
ptictatc  verbi  eiufmodi  r.cgotium  notatnr ,  in 
quohincindcaliquiddatu!  vcl  fir.vcl  dc  aliquo 
Yiciflimdan^oaucfjcicndo.ttac>atur. 

In  qua eomradus  fy):ecdothiee.]U& n im i r u m  cft. 


Itb.z.momt.polit  taf.it. 4. Marian  de  regno  lib.  i.e.  vc  vcrbum  conttactus  inca  L.  fpecialisfiniefo* 

4  Grrj>.rtui  Tholejanut  lib  y  .de  repcltt  capit  10  A  ma:ur,quippc  cui  ftipuIatiODC?.  &  mntuun  op- 

Xnich.d  Saxon  pttu  nc» pioittverbo.  'Ettilorum  r.j.  ponuntur  a  ICto  :  quod  folum  latiscflc  potcft» 

apud  quos  4c  ncpotes& patrui  pixlart  cxtant  e-  ad  coufurandum  Cccdd.  qui  contra  ve:  ba  & 

xcmpia  Scd  alteta  hinc  dcpcd'  t  qtixftio,  quod  mcnccm  lCti ,  dcfimtiontm  ita  vult  eiTt  gc-nc- 

admiilaptxlationc  fii.c  ncpotis  fiuc  pnmoge-  ralem,  vtomncsomoicoconcraclus,ctiamfti- 

aiti,  cxccrosf  atrc  hb -iol^uccjcludt  ccnfe-  pulationcm &mucuumcomincat.dcquoctiam 

9,uctUi>cuiusfiocc»aciuaumfctciaGcrmao:a  Jnh.dtjt.6,tbtftfrM*. 
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pltctt defaithontrA.Ttu.]  Ptobat  haoc  defi-  oon poretittalc illis  inctTc  negorium,  qnodci- 
niuoocmcootrattas.quodutconucntiocucau-  traadminiculum  iansptoducar  aclioocm  Vti- 

fa.  8c  vcrbumc««/*itacxplicat,  quod  fignificcx  que  cum  cx  coutraclu  forum  fortiri  dicimar, 

oegotiumperfc>6c  fincadminiculoiarisefficax  nominc  conrradus  quxlibet  cooucntio  aclio- 

adproduccndama&ionc.  Vbi  initioincclligeu-  ocm  produccos  tcdic  >  adcoquc  kodie  criam 

dumcnc admioiculumfpecialc,  ccquahciicn-  quoduispaltum  nudum  ,  ex  quohodu-  a&m- 

tiale  rquodatias  omncs  conrractus  genetalitcr  ocm  dari  rccepcam  c|t .-  ocquc  tamen  ptoprcr- 

confirmati  fioratureciutlt  .quicamen  ncgoriu  capadaoudaconcra&userrcdoscUcquifquam 

talc  infe  habciu,  ptopterquod  apadomncsgc-  facilc  dixerit. 

tcsrccipi  menictiat :  Dciude  cxplu  acioilla  6c  Lit.  D. 

dcfcripcio  vcrbi  •  t*uj*  dcfiuicioncm  dcrioico  luru gentium  ]  Hiac impiobac  diftiacxtoncm 

aogultiorcmfaccrcvidetur:  quia vtaullumta-  Dd  lonaturaJe,  ctuiicck rnixtu.Quxracionoa 

lc  ncgocidtnin  contractibus  coalcnfu  conftan  coacludic :  velquiaqui  mutuure  aliquod  ciuile 

tibus  apparcc  >  auceciam  negocium  crir  in  qui-  uacuic^omncmucuumexiuregcnriumcilc.ad,- 

buf  iiipactisnudis.quxcxcoramuuio;ifcntcB-  eoquc  ancccedens  aegabic  :  vel  qnia  falia.  a 

cia  Dd.  ex  tatioae  lUtis  gcat  ad  aCtioncm  funt  coinmircitui  homooymix,quod  Jiucilis  modis 

ctricacia  ;  nili  hictpiumobiedtum,  dcquoccn-  coutractus  aliqiusiunsctuilis  dici  poeclt  ,  \  cl 

trahirurauc  contuliti.di modum  ,aut  ncccili-  dcniquc quia vccuoque mucuuru mris  gcocium 

tacem  illoium  contractuura  caulx  luco  ponerc  fir.f^cciemramco  aliqaana  k  mrcciuili  pormuc 

Tclis.  Ampbus  ncc  UipulatiuQi  ita  conucuict  adi|Ct,abfutdumooacft,  quodexcmplofctui- 

bxc  d ..finiciotquoiuam  omois  visftipulacionis,  tutis,  tcftamcati.&c.  confiimati  pocclt  :  quo- 

cx  quadefceoduactio,  cita  folcmnitatc  vcrbo-  moJo  cciamcmptio.quocafude  clfcpcu  tcqui- 

rum.  qux  fancmcrum  lurisciuiliscltadmini-  r:r fcripturam.iuxra/.i7.CW. defideinftrum.  rc- 

culum  :  3c  igitui  alia  quxtcada  facrit  expli-  clc  aJ  im  cimlc  rcfcrn  potcft.  Cxtcrvmcgofu- 

cano  vcibi,r«M/^liquidciti hxc  dcfiaitio dcfco-  pc, fhrmlosciic cxiltimo  ,  qui  dillinCtionesJc- 

di  dcbcc.  Sunr.qai  couciano  plancmodo. cau-  iufmodidcccndicaufitcpeitasfcrrencqucunr. 

f^maccipiaor pro  aiminiculo  Icgis:quosadhuc  Nimuuro  mucuum  nacuialc  Dd.apf  cUatc,  vbt 

minus  probandos  ccafco.quoniainhoc  cltmc-  quis  pccumacn  luam  uoraine  fuo  oumeiauir. 

re  accidcnrale  ;  ctcnimf  >ccodumcft,cUcqui  J-  quodipli  vcrum  Bc  puiummbcuum  cllc  farcu- 

dam  10  plcrilque  vtiquc conciactibus ,  quoda-  tur-ciuilc  in  quorcueranumerartooo  latccue- 

cVoncm  daii  luadcar :  &  vcrocaufi  figinficaic  nir,  vclut  vbiquis  fpc  Dumctatioois  fcquuturaj 

viuccurquid  mrcrnum,  quod  cooiraclibus  10-  pccuniam  fc  acccpiflc  cootcUus  cft  ,  mixcum 

titoon  aliundcacccdat  .-  8c  iradiffcrcatiacon-  duplcx faciunt,  nacuralc,  cui  coopctatur msci- 

cractusfumcrcturapofteriori.ncctniuusoronia  uiK,&  vic.Uim ciuile,  cui  coepcracur  oacura. 

paCtalcgitimccfleconiiactus  .  quodrcpugnac  Ulud  vocaot  cum  abalio  mco  nominc  pccunia 

vf.i  iuns&  rcfuratum  cil  fupta  difputatione 6.  numctatacft,quia  l:cct  numctatio  intctucnc- 

£tomnino&:  appcllatio&c  rlfcotia  contradtuil  rit  naturalis ,  quod  tamcn  m  ;hi  actjoacquiu- 

eltaiuicgcutiufn.  Planc  ICti  vcrbo  tmufit  vri  tur,/,».$  8.h.tit  ei  lutcciuili  eft  Hocappellaor, 

folcnt.  vbidc  innomioaciscootraclibus  ag.iot*  vbi  quis  pccti  um  vcl  acccptam  ,  vdmoxoa- 

tc  pci  illud  mtciligcrc  dationcm  aut  factom,  mctaudam,  ftiputaiM  i  fc  rcdditutum  ptomifir» 

quodacltoncm  Jatui  vcl  facienci  coucedi  fua-  dequocafu  /  9,  }.x-ltimtjr  l.ftqutntibuidtnoumt. 

p*at .  dc  quocnam  actum  clt  fupra  difpucacio-  PUnccum  hoccafu  poftcxion  mutuumquad  .m 

ncfcxra;th  1.  nouarionis  fpccie  ia  uipulatioocm  deducatur, 

htfuoniriuiuiACfipitur.}  Cum  dicitur.rario-  St  vt  Zafiusloquiturin/.x  %.\,numtrex6  becti- 

nccoiitractus  qo>  fotum  fottiti  ,  ptociufmodi  tulo.  mutuum  vi  Itipalatienis  quafi  cootcga- 

cooucncioac contraitutnfumi  >  qux  fit  efficax  rur.imo  cx  fcntcotia  lCti /«./<.?  leg  6  nuracra- 

«ircaiutis  adminiculum.fimplicitcr vrrumefle  tioimplcnd.t  ftipulationis  caufafieriintclliga- 

Donpotclt,  cxcmplo  &c  aigumcnto  pactorum  tur  ,  cfFcotuiarisinfpcClo  conttactos  ftc  pie» 

lcgitimeiam  :quorum  rcfpcdu  cum  proculdu*  muruohabcodasaoDcrit.  Pocio  cum  mutuum 

bioforumquisiortia  ur.histamc  dcfinicio  Tr.  oumcrano  conftiruat  ,  ex  coqnodadioalrctx 

noocompctit ,  quooia  cumhic  folalex  fitcau-  quxricur,  fpccicsvanarioon  vidcrur:  vtita  rc- 

S* ptoduccdx  avtioois,cut 4  couadiftioac  dici  moto mutuo mixto &  uxacjuc cia»  fpccic, rao- 

11 
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tBmfttperfitmuriiemnarenle&ciuilc  :  qoas  negat  Zaf.  hae  ratione"    quodHlxdcmam  rea 

tamcnfpecicsrcctiusfub  nominc  vcii  &  prx-  quantitatesdicantur.perquasresalix.quantx 

lamptiinutuipioponiaibmor;  quoniam  iicct  hoi  oftcndaior.Scd videndumcfl.annon vitio. 

rcvcra  pccuota numerata  noo  fuctit,  atcamcn  fafit  hxcratie.quomamaliudcft,  diciquaori- 

creditorpccuniamnumeratam  iotendit,  tt  fi  carem;aliud,perquodresquantafit,  cognofci- 

aotebienniumagat ,  numeratam  clfc  probare  tor  ,  ncqaeadeo  hocrefpeclu  canrumpccunia 

cogicur/.j.e^;  C Mnen  num.ptcun  dcquomoz  quantirasdicipoteft, fed magis.  quodaentam 


oluribusih.  t .  lubflantia  Gue  matcria  cius  lcd  vslortn  conh- 

LtT.  E.  derarioncmhic  venit.ld  itamutnodantur,qua- 

rbirtftt frobat  contra  quofdam  ]  Conftat  vtiqi  tenos  adnumeratur  .  vt  tantondem  oon  idcm 
actiooibiuquibufdamadditam  taillc  formula,  reftiruatur,  quxconfidcrariocciamijs,  qua  ap- 
tx  bonafidt,  quibuidamoon  additam,  vnde  illas  penduncurlc  mcnfuraocar,  rcctc  accommoda- 
bonarfidct didas, &indecciam  appcllattoocm  cur. 

baucad  iplosconcracr  ustraollatam  fuiflc,  pro-  Qtuhtt torumfmilitudo.]  Pcrrinct  hoead  ex- 
babilc  vtdecor,  de  quo  Baidutn.  &  Hottom-ad*}.  plicacioncm  /-  a>|.  i-k,t.  vbi  dicuncur  hx  resre- 
aefton  Ir.jlit.  d* aclion.  Equtdcm  cffccxus  argui  cipere  fuoctioncm  in  genere fuo  : quiafciltcCt 
fuamcaufam,&ipfadtuet!irascootractuum,di-  vnaalcerius  viceitafungitur.vtalia  fpccie  rcd- 
ucriitati  formularum  caufam  dcdiiic  vidctur,  dtta,  idem  ipfumquod  acccptum  eft,redditurn 
v c  noo  male  dtfputac  o*  .d. d  tontrah  Jlipui  mp  8.  videarur,  u  (ioth.add  t  Duar.x  difp.x^.Robtrt. 
tontluf.i  num  8.  &  probacur  arg.cius.  quod de  ftnt.14.lae  Cnrt  ^.qutfl.^o.Litl-j  mtmb.t4.H0t- 
contiaclibuscoofcolu  cooftiotibus  cradicur  m  tom.  difp.t.C  devfur.t- 1. 

L,x.injin.deobtig.&aft.frtnf.lnfl,d.cbltgat.txtonf.  walttrgoAtturf]  Quxrirur,  aninpanibu» 
alterumalttrt  obhgart  tn  id ,  qutdtx  tquo  tybono  confiftar  mucuum  :  quod  fimpliciter  afiirmat 
prafiarioporttt  :accamco  cz  htsconfcquitur,  hac  Tteu  liceroon  adpondusdcctucquoniam  uu- 
ipla  appellationc  bonx  fidci  conttadtus  iftos  mciari  poflit.  Quxratio  vttiofacft,  quod  itaia 
primoappelUtosfuiflccumpre/crtimeffcclum  quibuiutsfererebusmotoum  confiflcre  efh"ce- 
illittsdiuerfttatisioiudicio  prxcipuc  apparuif-  rccur.  Bnimuerohicnumcroconfifteredicun- 
lcconftat-  Btigitur  ita  ftatuo,  quodcontraeluu  turquorumquafiqoantitas  numerando  deter- 
quidemnatoracaafam  dcderit  prxtori,  vt  vcr-  mioatur.  Et  facit  ioiuriam  Bartholo ,  quicir. 
ba.  txfidt bona,  formulx  inferercr ,  cxtctum  ab  loc.diftingutc an  pancs  habeaoc  limicacam  qui. 
iltatormula  coacraclus  iftospoftcabaocdeno-  titatemanfecus:  illocafo  nooverohoc  finea- 
miaatioocmacccpillc.quomodofaoepaffimio  liapooderattonepanesmutuo  danpofle.  Qux 
iurccoorta&usappclhotur,  vclur ,  vtcxiooa-  fcoteotia  vcnflima  eft. 
merisaliquot  locauotcmus.io/.ij.C .dtpaBJ.  t.  Lit.  G. 

Cdtrtfcind  vtad.l.u.C  locaii  l.^.C.dtrib.crtd.1.  3.  An  trgo  nontrit  mutuum]  Affirmat  muttium 
C.tx quib,  tauf.  maior.l  ^.C.tnquib  tauf  tnttgr.  cflcft  colderu  nummos,  cum  ijsro  ir.d>p.erem, 
rtflj  ai.§.4.  quadmttwcaufa.  Ljt.f.M,  dtvfur  l.  reddidero  Qjixftiohxcplaoc  ieiuna  cffc,&  fe- 
vtndttor.tommprtd  l.  zz.dtdtmat-  Uludfane  mi-  redubttandi  ranonc  carerc  vtdctur ;  fiqoidtm 
ausprobo,  quodGccdd.  cit  loc diffcrcntiasi-  faclum  infcitum fier*  ,  &  quod  idtm  uummt 
Uas  ,  fubftjotifica»  &  ciTentialcscontracluom  rcdduotur.efficcrc  ocqoit.qi-n  mious  n»t>nium 
qualitatcs  cflcconccodtt  :  vel  quia  diftmdio  tcctcfuetitcontraclum.Dixerimplanc.ijldcm 
hxc  vtiqtquoadplcrofque tffcctus  a  iureciuili  nummis  ftatim redditis,  pocius  amucuo  abiri, 
potiu$cdcvidctur:vclquiaplerxqidirrcrentix  &  te  in  contrarium  acra  dtflolui  coQttaclum, 
non  a  forma ioterna fiacre.lcd  ia  prxftaotio ti-  oon  fecus ac  fi  rem  commodatam ,  qua  non  m- 
bosqutbufdamcoiififtcre  vidcotor.&  italuftin.  digebam  ftatim  r;ftitucro. 
inl.vn.Cdtrttvxtr  4<?.ftipulationcm dotis,  ac-  h*dtmr*ttone  !.  1  ifdcmfcre farinx  :ft.i  onr- 
comodandoci  piarUationcsbonxfidci adionu,  ftio Sc  afTcitiocft,  mutuum efle,  b  alteriusge- 
ipiambonx  fidci  cffccit :  dequoalibi  plunbus.  Derisresreddatur,quiavtiqihocfaccrencquic, 
Lit.  F.  quo  mmus  abinitiotcclc  concractum  muruum 

Quantitatt.]  Contioi:cifiahxccft,  an  ctiam  dtcacur  Et  nimitumalia tatioeftconftitutionis 
cesqux  pooderc  &  mcnfuta  conftare  dtcunrur,  coottactus  &  facisfactionis  poftca  fcquentis:  a<i 
quaocitatisappclirftioncvcaian; :  quodcit  loc  illaa»  qutdcra  fubftaucialu  coacraclus  coocur- 
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Bullamntcncionemhuiusobligacionis  faciunt,  dulfi  inprmc.  Ec  ex  his  corruanf  difpufatio- 

cum  tamcn  fpecies hx c  obligationisilto  tcm-  ncs  Ud.quas  accingic  Cyn.inl.  14.».  4  <'•'  de.non 

porc  aonfuctit  ignoca.quod  ptobacm  cxinlcrt  nttm  pe.  quxnam  crcditori  aftto dctur>an zCtio 

ftiontbus/. i.x^.tjr/eqq.C.  denonnumer  pecun.  prxlctiptis  vetbis  in  fattum.an  coodictio  cx  lc- 

ongc  cnim  ab  hac  diucifa  cft,  quam  obligatio  gc,&  cx  qua,anrxrf./.tt  an **,///./«//  deltter.ob- 

ncm  liteta:umappcllat  CflMff  Ith-i.lnfi- ttt-  B.%.  Itg.intxl.  quadaantiquaGrxca^quamfomnia- 

11.  Acccdttquinioquodipfcluftin. infin.tit.  de  uitPcttus.  Imo fimphcitct diccmus,  agendum 

Itter .cb'.tgat.  tcmpusfc  coatclafle  ait,  nc  fortaflis  condiclione  ccrti  tanquam  cx  mutuo/>er<»,./.fC 

crcditotcs pccunijs  fuis  dcfraudcntur  :  adco-  denon  fee  ibi,quafi credtraf  rc:  iapetttur. Cortuic 

quc  prxfumi  lus  numctatas  >  neccflarioconfc-  &  itla  difputatio,qu?m  moucc  F*ch.t.  contr.Sj. 

qunur.Facit  <i?aique,  quod  Dd.q  uosfcquitur  quilifium  hic  onatiir  obligatio»  an  natutalis  & 

T rcu 1 1  htcihef ttt  C  tn fin.  etiamtumhuic  cx-  ciuili$limul,auciuilistacum  Rcuctaaulla ob- 

ccptionilocum  faciunt  ,  vbi  quiscitta  vllam  ligatioeft  ,  fcd  vtfarpc dictum,  pixfumpnuc, 

fctipturam  coram  tcltibuspccuniam  (eacccpif-  oatui  alis  & citiilts obligatio cit. 

fcconftlfus  eft.  Etcftigiturhxcobligationon  QuiJ  fitprocurttor.  ]  ait  dominum  reqeri  ex 

exliteiis,  fcdcx  Prafumptomucuo ,  quodpe-  confcllionc  procuratotisquiafcripfic,  fc  pecn- 

cuniam  numerata  cflc  <&  inrcndcrc  &  antc  btcn.  niam  mutu.imacccpiflc.  Atquin  legulatc  eft,  vc 

nium  probatc  op ottet  l.vlt.C  de  ecndifl.cx  legel  j.  cx  conucntionc  proeutatons  nccobhgatio  ncc 

C.denjnnumer.petcun-quod  dilerte  probat/.  j.C.  aclio  Jominoquxratur,&  vicc  vctfaooo  domi- 

d.ttt  vbi  hoccafu  dicitur  peti,  quafi  crcdita  pe-  nus.fcd ipfeprocuratorobligetur  .Qiia  de caii- 

Cunia.ltadico.cxpr*fumptomi..tuo,  cuacenus  faetiamfi  pecuniapcocutarorinuimrata  fuetic 

dcbitor  ncgando numerationf  rcm dubia facic:  dominum  obligan  negabo  buius  tamcn  con- 

cxterum lircfbicias  intcutioncm  crcduons.cx  trarium  tanqmm  pro  ceitoponit  Z.if.allcgatif 

vciomucuocft.EtcoBfcquentct.fatcDdum  cft,  locis  ,  &indectiam  cx  confiflioue  dorninum 

quodharcobligatioalult.abufiue  &  ltnpiopiic  obligaii  concludit.Quam  faacconllqucntum, 

&  ping  iori  Minctua  cx  litetis  appcllata  fit:  quod  Ytioi>iquecadcmrario,& vc  ante  diclunx 

quJicnusfcil-cofidetatur  numcrationon  facta,  hoccafuptxlumpta  numciatio.tacilcadmitto, 

quo  p.xfuppofitoagcntccteditorc  dcbitotqui  fcdantccedcnsncgo  :  ncquc  cnimcxco,  quod 

nihilrcuciaaccepicquafi  ex  litcrisconueniri&  cx  numctatiouc  altcrius  nomine  fada  1II1  actio 

coadgoari  vidctur  Etnullius  momeoti  cft  quo-  quxritur,  cx  confcfljoncalccriusalium  obliga- 

rundamrcplicatio  ,  quod hxc cxccptio non bj-  ri  poffc  vllomodofcquitur:  tum proptei diucr- 

meratx  pecuoix  poft  bieonium  obijci  non  pof-  fitatcm  illotum  actuum,  numctationis  &  con- 

fit,adcoquc  tumobligatio  vtiquc  cfle  incipuc:  fcflionis  ,  tum  quod  non  vt  conditio  alccrius 

quoniam ctiam  poft  bienoium eodcm  modo pe.  mclior,  ita quoque  vicc rctfa dcterior ficri  po- 

cunum  numctaum  cllc  creditotcm  inccndcte  tcft.  Plancin  pruciiutore  imptopno,  quican- 

opoitct :  tempus  non  cft  modus  incioducendx  tum  miniftti  &  nunrij  vicc  fungatut ,  in  Ttcut, 

obligatiODis,&  vbi  vciaobligatioeftdieautco.  fcnccncum  dcfccndo. 

dition  oon  dilaca  vclfufpenfa,  ftacim  nalcicur  .  c 

actio;&alia>fcquctctur,incaufa/.u  f.  i.  C.  de  T* 

nonnu.ftc.  vbi  cxceptioni  iftatrigintadicsprx-  Trobnrt  voltnti  femper.]  Exccptionem  lunc 

figuntur,  poft  illos^o.  dicsdcmum  nafci  aclio-  nonoumcracx  pccuo-x  ctiam  poft  biconium 

ncm.Et  vcto  Poft  brenoiumnon  idco  cxclud.i-  admittit.fi  dcbitoronus  ptobandi  in  fc  fufcipc- 

rurhxcexccprio,q»tum  dcmum  nouanafcatur  icvclit.  Vbt  notandumpoliulitcrafumobli- 

aftio.fcd quod prxlumptio  numefatiouis,  qux  gatiouc,  eaque  Poftbieooium  ptxfcitimcffi- 

initioinfinnioielc.autoritate  Icgis  dccuifu  bie-  caci  fcntentiam  ifta  manifcfto  abfurdam  cfle, 

ni)  ica  fitmatut,  vt  ncccflitatc  folucndi  cteditoi  quod  vbicunquc cxceptioiu  bttK  iocus  lir,  nul- 

aftriugatur :  quod  mctiro  idcorcccptumcft.nc  laobligatio  cxlitciis  ftatuipoflic  ;  quiapetfc* 

creditorfcmpcrcflct  io  fufpcnfo  ,  oecdebitor  <ftfio  fuafpccic  obligaciom  ,  cxccptio  qux  a- 

perpctuoprobarioncnumcrationisfaclx  crcdi-  iiudgcDuscontuitusconcetoit.obijci  nonpo- 

ditorcm  pofccrc,  & concra  proptiam confcflio-  tcft.Ccrtumc»  veta  &  pauloantc  probatafcn- 

nem  venirepolLc.  Acquchxccx  parce  fuboli-  ccncia, iftaopinio  nonomnino  vidcacur  abfur- 
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f.  dnon  faiscoouenicgeneralibusrcxtib.iutis, 
qmclapfobicnnioomni  modo  exccptionetn  i1 


lamptxeidunt  <*  excludunt,  lufi-  \n  fin.dthttr. 
«bl.l.t  tnfii.&l  -4  '»  pr.C-dt  non  n.pecScio  qm- 
dcm  a  Ud.  loca  ifta  ad  ordmanam  opponcndi 
ratiooemrcftriogi.quafcil  ouusptobanditcii- 
cicurin  crcditorem  :  fcd  haud  fcioan  rario  llla 
alrcia  pioponcndi  eTceptioocm  hanc  lurc  no- 
iho  pioban  poflit:quamuisdici  poflit  ldeo  rcx- 
tasillos  de prxdicla  opponcndi  rarione  com 


lmtexctjithhtc.]  SratuitTr.cum  Gome7ioe- 
tiamfi  in  pr.vrericum  qiiis  confcflus  fir.  &  naer 
anrccedcnricaiifa.htiiccxccptioniciTc  locum. 
Cui  fcntcntixobiicitur/it  C.denonnum  pccii 
quam  rcfponder  ibid.Cynus.-rflccamaccipien- 
dam  dealus  caufis  cxtra mutuum.  Sed  vix  ap- 
paret  fufficicns  diffcrctix  tatio-  &  idco  ibi  alio- 
rumcontracTuum  menrioficri  videtur ,  qux  tn 
htsconfclTiode  dcbendonon  nifi  ex  anceccdcn- 
ci  caufa  ficri  potcft.Et  cum  abas  odiofa  videatur 


modc  accipi ,  quoJ  tcgularicccncgancisnume  hxc  cxcepcio.  vtcrcdirorcontrafcriprurapio- 

rationem  facTam.uulla  ficprobatiojcxtcroquin  puam  debiroris  probare  cogatur.nolim  cam  fa- 

Dd.oonpatiocinarur/.tt.C  nonnum.pecun  ibi,  cilc cxtcndcre  Cum etiam  rario.in  quahxcex- 

nifiipfe  econtrario  ptr  apertijftma  ,  &c.  tumquia  ccptio  rundatur.quod  credatut  quisfpc  fecuro- 

ibia<«itutdeprobaodaqualicacc  ,  quod  cx  alia  rx  numciat^oniscontcfluscflc.in  hoc  cafu  ora- 


caufa ,  &  m  altummodumobligatiocontracla 
facrit:qux  arfirmatiocft,  oon  vtinnolhocafu 
negacio:  tumquianullumibi  tcmpusprxfixum 
hic  aurcm  tdcobicnnium  indulrum  eft,  vr  noo 
rantnm  cxccotio .  lcd  eciam  conteftatio  &  con- 


ninoccfllt  £t  proindcmalim  fiqui  contrariam 
opinioncm  .  qux  prxfcrtim  cft  communis,  vc 
anparcc  cxcicatu  *  Gomcuofr  Andr.  Fachin.  i. 

contr.8\. 

Adeovt  ni  Jlatuto  tjnidtm.  )  Duplexquxftio 


dicTiopioponi  po(Tul.vlt.C.dtcondicf.txl.  yCfi  cft.  i.  dc  ftatuto  ccctas  taoium  cicrptioncf  ad 
ttrtum  pet'.  vtadcoaictiiopoftiempusilluddc-  mittente ,  t.  de  inftmmento  paiatam  cxr ctitio- 
bitor  negligensa:  igoavusnoo  dcbcar  audiri.  ncm  habenre,  quod  anpcllanrguarencig  arum;, 
Attamen  &  hic  replicari  poflit  pro  Ddquod  ni-  df  tUtagit.Fackin.i.controuerf  s  +.  dthocGomtf. 
hilintecerTcpoiTuaffnmatiua.an  ncgatiua  pro-  v*riar.rifol.6.num.  /.illam  affirmat  Tr  nihilo* 
banda  fit  ,*b'  ad  huiusprobatioocm  rcuslcof-  minushuic  exccpnoni  cflc  locum  cum  Fachio. 
fert  >  cui  vidcndumcft  quomodoillam  proba-  qui  haOtiturracionc,  quod  Irx  chitographum 
tioncmimrdrat  Sed&  difficulrarc  &  oncrrpro-  (yc  -lumeranoms  fequururx  datum  cl]%:  prxfu- 
batiooisncpliuertia  illa  qtiafl  rocroctui .  &  x-  mat.Quxrariofalfaeft  ,  quia  ira  orxfnmrrcru 
quiusfanc  cft.i'ioba:iorcm  h  ve  audm  .qnam  numctartonfm  non  cfTc  fachim  .  copcracxnic 
periniutiam  debicoicmcf>ndc!v.nari.  F.r  idio  fam  debitoriscOTfcflione,  pio  qua  norius  pr, 
imaois piobo lcntcntiaui  Ud.  quam ctiam brne  fumcndumeft  Kt quodcccditor inrrabicnniu 
ooficmac/  :>  %.vlt  inf  dfroba.  Adnocarc  hicli-  probare  tenctur.no  hanc  rarionem  haber.qu 
bctctrorcm  Fotcat.  «14/.  7f.  vbicciam  credito-  contraeum  pr.vlumatut.fcd  qoiaptoptci  naru- 
ccm  ancc  bienniumagcnccmprobarioncnon  o-  nm  ncganonis  dcbitori  proband;  onus  imi>nn 
ocraticontcndic.conciacxprcfrostcxcus  tnl  j.  non  potcft.quod  docec/  10.C  dtn*n  nurr.pcc  2 
&io  C,//«»c»»>v>n  ^«.quosillcplanc  diuinato-  aliasfilex  ica  vt  Fachin.  putar,  ptafumricc» 
ric& incpte  tcfttingit  ad  cautionem  indifcrc-  hanccxceptionem  pcrpcuam  f:c:flVr.  Eoque 
t am  fiueinfo'tnem  ,  cui  caufa  dcbcndi  inferta  concrarij  fcnrcnria  piobabilis  videaur  ,qi:od 
nooeft.  NequemouctipfiusraMo,  quod  prx-  quifqut*  ctufmodi  Itaturignanis  cum  cflc  de-* 
fumptioficcontca  debico.-em  ,  qul  pccuniam  fc  bcac,chiro<»!aphum  citifmodi  no,i  dcb.icrir  da-! 
accepilVefcripfic:  ccconn  pxobacio  imponitur  re.nifi  fo^rcquis  ira  fhtutum  cxplicct .  quorl 
cteditoti,  id-oquod  rcus  negans  cx  ratioue  rantum  excludcrc  volucrit  cxccprioncs  mora- 
ceitanon  poilii  grauari  oocrc  piobandi ,  quod  tonas  Sc  numci arioncm  faclam  pr  rfupponar. 
iocctd  l  to.C  de •nonnum  ptc.  Qiix  eriam  raci6  in  alccra  qu.i  It  one  patroci* 

Quodmultomagis  )F.x  xquitatc Iuris Canonici  naturaffirmatiux,quamctiamtuctui  Cyn  uiL- 
multomagisaitcflepcrpctuum.q.ctcditornoB  n.C.dtnonnum  pcc  q  14.  qux  tamenita  fuerie^ 
oumcratapccuniacxigens  ,  vix  poflit  clle  finc  Iimitanda,  nifi  cx  notatio  aur  rcftibus  mftru- 


1  pecumacxige 
malafide.  Atquin  imoneccflano  ell  10  mala  fi- 
dc.nifi  rorte  lixrcdcm pioponas.  Cettioriatio 
cft.quiaprobaturu,  pccunia  fibi  cx coucncionc 
■umciacamaoo  cflc  coydt,  :naan,ioiquura  cft. 


me  ico  adlubitisprobvtut .  di  b'to:<mcotern- 
poicquoioftnimcntum  conficicbatui  .  mhil 
dc  nondum  facta  numcratione  piotcftarum, 
fuiflic;  quoprobato  nullo  raodo  tcum  admi- 

fcKiia 


fcrim  ad  hanc  cxccprionem. 

lmeneeiqutdrm  J  fci  quoquc hanc cxccpcio- 
ucmcouccdicTr.  cumF*li.i.«iar  Sf.qutco- 
ram  uftib as pccuniatn  lc  acccpiile  cofcflui  cft. 
QijamkDCcnctarri u5putoadmircendaru:  quo- 
niam  Dcmocam  fnuusclfc  prxlumitur  .  vc  ci- 
crjviljm  mcnt  onctn  nondum  factx  numcra- 
tionis,to;am  teltibuspccunum  acccpiflc  pto- 
titcatut  :  m  quo  maoifclta  diueifitacts  ratio  a 
chi  :o  t  jpho  :  tdcoquc  cali  dcbitori  ncgandam 
lutic  exccpt  oncm  defcndjm ,  nili  o.cditortm 
d-li  nuli ,  q  iod  :pii  perluafctit  dillimuhic  ou- 
mciauoacmnondiimcflcf-ctam  ,  conuincctc 
poflic. 

lmontc  inicr  mercatoret  f»i*/*w.]Vixetiamra- 
tiohic  dabitandi  appaict:  ncquccuimhxccx- 
ccptiouitci  castctciri  potcft,  qnxdc  apicibus 
lunscflc  dicuivut,  BC  quasio  foto  roctcatotum 
con  admuti  vulgo  tcccptum  cft.  Hanc  autcm 
obl'gationcma  meicatoiibusoiigincm.traiiflc 
quod  Tr.ait ,  nonf-ctsprobari  poflc  cxiftimoi 

2uod  cum  iftaobligatit<,li  modo  ica  vocadaeft. 
cau:iqu:flima,  olim  ncgociationcs  cam  fic- 
q  cn:cs,  &l  adeo  mulct  mcicacotcs ,  fuiflcnoo 
vtdcntut:  i<  dixcrtm  pocms.fraudcs fccncrato- 
rum  huiccxccpcionicaufamptxbuiflc. 
THfiSlS  III. 
Ponicur  hic  pugnaqux  cft  intet  /.tr  h  tit.cpi. 
)4  i.ut  in  calpccie,  fi  tntct  dominumman- 
dantcm  &  procuratotcm.qui  llli  cx  caufaman- 
dati  pccuniam  dcbcac,  conuenctit ,  vc  pecunia 
ctcdicacllccan  mutitum  contiactum  vidcatutj 
quodaffitmar  Vlpian  ind.l.it.negat  Jfrtcan.ind, 
1.3  4.Communitct  dillingu  .tnt  Dd.an  procuta- 
toc  tllc  pccu..tam  tiabuctic  pjtJtani ,  dc  quoca- 
fuaccipiunt^T  teg.  u  an  non  habuctic  paca- 
tam:quod  non  1  (plicct  Conan.7  com.i.n  «>•  Scd 
Corafo.  mtfctll.  \6.  inrcfpoofo  Afticani  triacx- 
pciidcndacxiftimat.  quod  pet  epiftolam inccr 
abfcntespjcitim  fit, quod  folusptocuratorepi- 
ftolain  idconlcnfctit.fic  quod  vfurxpairopto- 
miifxfuennt,  quod  nacutamucuinou  admit- 
tic.  Vetum  abfcntia  nec  ficlionem  breuis  manus 
impedic«5c  padtum  xque  incer  abfences  &  ptx- 
fentcsfieripotcft.  Cxteram  Robert.  i  fent.  4  ad 
conttbattonem  harum  11.  intcr  ptocutatotcs  di- 
ftiDgucndumcxiftim.ii:,  an  fintnudi  miniftti 
pecuoixcxigcndxconfticaci ,  an  procuracotcs 
veri,  de  illis  accipit  tefponfum  Vlpian.  dchis 
Afticani  .nequc  dccft dirfcr cntix  ratio ,  quod 
pecunixitliMraditxdominiumnobis  acquira- 
c  a ; ;  quod  in  hiafccus  fit-Et  fanc  fi  honoii  luftin. 


DE   M.VTVO,  SCco.  j.? 

confulcum  volumuf ,  quahsctiara  conctlijadi 
rjcioadmitccndacltcartcium.  lCtoshacui  tc 
lotctfe  diflcnftflc  ,  plane  nuhipcrfujfura  ha- 
be*.quippequodab  Africaooracioncs  duc,qm- 
bus  Vlpiao.mouctur,  cxprclic  lmprobcntur  ic 
icfutcutut;  quarumprimacft.  fi  pccuniamea 
pcncste  dcpofita  nudo  pacto  mucua  ficri  po- 
tcil.l.f  f.vlt.cum.lfeq  h  t  porcncctiam  ca,  quac 
cxcjufamandatipcncstct.it,  nudo  pacto  in 
inucuam  pccanum  conucrci.  Kclpondct  Afn- 
canus  icdditadifTttcntix  i..tiouc,quodiiloca- 
fu  pccunumca  (it,non  autcmhoc  t.Siindua- 
buspctfontstccipicur  vtpccunia  quam  dcbita- 
tcm  mcum  aliifoluere  iufli  in  mutuum  verca- 
tur,etiam in cad  pctfona r ccipi potc tit, Rcfpo- 
dcc  Aftican.  quod  1II0 cafu  rt ccpcum  bcoignc 
c(t,adconfcqucntiamuon  cflc  trahcudum. 

Lit.  A. 

Vbi  tamtn  malr  flatuit .  )  Reptchcndit  Cuia- 
cium  ftatuentem.quod  hodic  cx  qualibct  caufa 
oudo  confcnfumucuumconcrahi  posfit.Atquin 
Cuuc.hocltatuitex  ratiocinationc  Afric  tnd. 
I  j+.manJati.cuius fc.hxc  conncxio  cft,  quod  h 
co  cafu  cxcaufa  mandati  mutuum  conttahi  di- 
ccictut ,  cxomnt  contiaclu  □udapaclionc  cit- 
ditam  pccuniamficri  poflc  fcqucurur.  Atquin, 
vt fubfumamas,  cx  fcntcntia  Vlpian.in/if.  dt 
rtb  credit  ex  caufa  mandati  nuda  padione  mu- 
tuum  conttahitur:  &  crgoiudicio  Afncaui  nu- 
dapaclionccx  quacunquc  caufa  mutua  pccu- 
nu  ficc  Sanc  ncc  Vlpian  foitaflisgcncralc  ift^m 
conciu(ioncmaJmifcnt,  coquc  in collcclione 
Afucanicon(cqucntiamnepaucrit  -&  veto  ita 
gcncraltter  iftud  non obtinuiflc.colligicur  exl. 
h-C  fc.r  hccc  ibi non  proponaturexprcflc  hoca- 
clum,  vcpccu.tuincaufammutui  conuertere- 
tur.fcdtancumfctiptumpccuuiammutuamcf- 
fe:  quod  fanc  vetitatem  rci  mutate  non  potuit. 
Cxtcrum cui ridctc  libct,  videarconciliatto- 
ncm  iftotum  locorum  tuditam  a  Licklam.  1, 
r/tf/n^r.i-iftacuimcluiicacisillinifcpigct. 

Lit.  B. 


Obtter  pro  tPhfedario.  ]  Noopucohoc  rcclc 
ex  pnoi ibus  dcduci  ,  quod  rcs  xftimat j  ucte 
detur,  vtmuruumco^tfahatur•  hquukm  iltc 
cafusdcfictionebrcuis  manuscft  ,  &  dcpecu- 
nianumcraca ,  adeoquc  ab  hoc  diucifus.  Cx- 
tctoquinfcntentiaillaptobjtur  txls  C  i  ttt.6c 
amplius  Vlpian.  fcribit.fi  rc<  vtnd-  nda  data  (it, 
vtptctiorcdado  vti  Iicctct  ,  mucuum  contra- 
hi/.ii.i»  fr.h.tXm  ramcn  rcpugnac  rcfponfum 
Zz  1  ciufdcm 
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erjfJcm  *if.  icanii» /V.  \4.infin.fri>ic.  mjind.ui.  rionedcmum  accipicnrcm  domioum  factum, 

quara  puj;nam  ibid.notat  Cuiac  xratl.t  adAfii-  antcdom-num  non  futlfc.  3  quia  hoc  quidcm  10 
can.&Ant  F.<£  3  conttB  tf.  Frt£idum  rn.mcfl,  iir c  lcgtmus.alicuius ficri  dici.  fcd  rcuocabili- 
qtio<JL)d  finrunt  />;././  /4.  i>ou  fuifle  iraicm  tci.vtin  matcfia  frucTuum  :  atcjjin  alicjuando 
vcndcndam  d.uam  ,  vtpccunia  vti  liccret.  fcd  dici  aliquid  aiicuius  non  ficii  vt  umcn  domi- 
yt  prctium  icdacTu  prius  ad  fc  tefcrcrctur  B.irr.  nium  rrar,lcat,ntil!o  lurisloco  probari  poiTecx- 

ifrnno  Er  lon^edincifofcafuNi/ 38.  $.  %.dtfohtt. 
fctuus  foiurus  non  -iicirur  petfecTc  facTus  acci-> 
pieii'  is:quoniam  videl.proprcr  inccrcum  encn- 
rumcondiuonis  trcl  (tatulibcrtarisdcbitor  pcr. 
fccT»  liberacus viden  nooporetat  Ftequcntios 
dilt.nguunc.an  ca  .fa  dcbiti  prarc.  flcrc,  necnc, 
tumfuiflc  .-  quod  illc  hcTioncm  brcuis  m^nus  quod  poft  Accurf  fcquiru:  Zaf.iW.  8-  Alijin- 
facil  usadahoscafuscxccudir,  quoj  Africauo  tci  oblijr;arioncn<  conltiruendam  &.  dilToucn- 

quam  dtltin- 


t-  Zafind.l  11. Commcntuium ctiam  cft.  quod 
llobtrtm  1  ftnt  j.hanolaturrA/ii  tcm  vcndiram 
fuillc  nominc  Jantis,  ftdi» /•  J4-  nominc  pro- 
prio.  Harc  quid.m  ita  dici  puifunr ,  fiqui^cm 
concilianJi  funr  tcxrus ;  cactcrum  peifpicuum 
eft.  alijs  tationibus  Vlpianum  &  Afiicao.  mo 


difphcuit. 

THESIS  IV. 
L  1  t.  A- 

f>Hiejreonfentire.]  Ccneraliflimum  Iioc  cum 
fiiomnibttscotuieniionibus,  non  (uisbcnc  hic 
sd  mucuum  refertur.qitod  prarfcrtim  pcrtta Ji- 
tionem  contiahitur,  &  tranflatioticmdominij 

xcquuit  fet  ergolatiscrat  dixillc  qui  dominu  foitc  hicquoq-,  nur;n.intesfiat  opmioncs,  quas 
&  aJminifttationcmhabcnc  :  hicnimvcique 
tc  confeotirc  rofluot. 


dam  dminguunt.  BMrt.indJ. 
cTioncm  Ai.cinotnbuit  Clar.ndiu  x-  vtrf  cap, 
a.vtfcilictt  ad  pofterimem  cafum  rcfcrarur  d.l. 

3i  vc.ba  cins,  ttt  t*m  nuaft  crtdttam *rtifintt 
ita  accipiancur,  vr  fcttic.arript.as  cam  tanqtiam 
antcaarc  creditam,  &:  iam  fohiram  :  Jicrthiud 
fciam  ,  an  hoc  fatis  lic  ;>d  men'em  lCti  ,  tfc 


Htncdijfc  ..f.drcMcMufam.]  Cnm  d'xiflctterfte 
jrtutuum  Jaicqui  confcntirc  polfunt,  lufcr:  in- 
dc in allc<;u. non  transfcrn  dominiuni.lt  cnca 
caufas  dandi  &  accipicndi  interueniat  diflrn- 
fus.  Quarillatio  viuofaefT  noo  tam  quoJa  par- 
ciculau  non  recTc  mfc-itur  vniucrfalc,  cun.  hic 


Trcutl  &  alij  ftuftra  quarfitisrolotibus  conci- 
liarc  uitu  uiii  ,quoJ  vmum  ipfc  th  pia:c.  io  ca- 
fj  fimili  alijs  imputar.    J  • 

Summt  repttifoffunt.]  Eod.modo  paulopoft 
hoceod  vcibo  rettttndi  vtnur.  Atqum  ctrTi- 
ondus erat modusrcperinon  s,&  qco  tsacTicr- 
nis,  qua nummi rcpctcrenrur,  aa  fircondicTio, 
an  vindicario  Et  iuxrapizmtlla  «indic.uioc6«j 
ccdeudacft,  quiadecafu  oranrium  mi.nmo- 


dc  mutuotantum  agar,  textusaurcir.  in  l.  -i.dt 

mcquir  rtr  dom  gencialis  fit,  q  am  rotiusquod  rum  hoc  proponitor  ,  cunnocafu  oumn.oruaa 

£iuciliflima funt.peifonasnon pollc coofcoiirc,  confumprorum  ICtus  dct  coiidicTioo: m- 

&  dilTeotitc  io  caulis  vt  apparctrxnV  ttf  dtaeq,  Rtptttnrtvtrtdomino.)  Dicerc  dcbcbat,  cen- 

ttr  dom. cum  etiam  cx  ipdi  s  Tt  .icot;  ntia  tranl-  diceoti.quooiam  de  t  onfumpris  nummis  cjuac- 

cat hoccafu  dominium  ,  quodtTanfuenonpo-  ritui.  Etprobohancfententiam contra  Accui f. 

icft.vbi  ratiooe  conlcoftispcifooaiiihjbilisclt.  &  Barr.quodcxtantibusnummisnon  pofTit  do- 

SedoimitumTr   caprauit  occafioucm  propo-  minus  cxctudi  exceptionc  ,  quippe  quod  hoc 

cafu  vindicatio  datur  qux  fundataelt  dcficicn- 


ucndi  put;namintei/^«J.rf<ji/'«>.r<r.j/lJw  r>'-  '* 
in  frh  tit  quam  iracomrooit.vt  vcrbarf./  •l.ac- 
tifitntitnon  fitri,  ita  cxpliccr,  non  fi.  11  pcifcclc, 
•quominus  nnmmirepcti  polTiur.  Quam  conci- 
liatioocm non probo  1.  qumatio  dccidcndiin 
d.t  18.  fumitutadcfccTutiruli.qucmfci!  impc- 
di at  diflcnfus  &  crror .  finc  t  tuloauu  m  ciomi- 
Viumtraolirc  ncquit./ nunqtiMm  \t  dtacquir  ttr 


tc  iulta  tradcndi  catifa  :  confumptio  a  itcm  Lo- 
nafijc  vtcotcm  dominum  c«im  Faciat,  fimul 
quitati  exccntionishuiuslocum  facit  :  cjuade 
caufanon  fatis  accurate  dicitut  icpctcnti  do- 
minocxceptioocm  obdare  :  quomam  ipfa  «a- 
turacond  <fti nnisacloicm dominum  ,  non  cfle 
oftendit  Et  hoc  tamen,  quod  i-xccpcio  obftare 


dom  2  quiaex coquod  ■Ctus»»'*'/«  iS.confurwp-  dicitur ,  refcrtndumcftadcafum  qu:  proponi- 

tis  nummis  condxftioni  locum  cflc  fcnbit,  cffi-  tu  -  v>  .//.1  S  mfnn.h  t  qt  ofccuma  donandi  cau- 

cJtur.frextantibusnummis vind'cationcm  co-  fa  dataelt  <5«.  tanquamex  mutuo acccpta.f  ^uocl 

pctcic  f.tcndum  (it  qur  d  dommio  tianflato  fi  cntm lnucrra^ calum,&  pecun?ammutui  cau- 

cuamcxtantcsnummi  non  nili  pcr  condicTio  fa  d.uam  canqu^m  donatam  acr cpta  propoi.as 


ftcmtcpctipoiuilicui.  tSc  adcoa^atctcofump-   Bjituoaccxccpi.o  coudiccuci  obhabit. 
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Lit.  B.  niain  cius  vtilitatem  vcrfanon  probernr,  coi:- 

§>ui*anniiier*nt  ]  Vbi  migiftiartis  ncrpctui  ucniri  qucat.vt  vamcn  ci  fquonam  SenatttS  i  5 
funcceflaic  putat  fcnccnttam?..?  ://.;  quapMtfi*  ditcfto  ncque  prioCtpalitcr,  coortalicndi ,  C  d 
desmuruain  pecuniamdarc,  &  tocnus  excrcere  a  ItniniftraodA :  Reip.  caufaconftrut  scfl)ic- 
piohibcntur  Verumdubium  facitratioab  ipfo  ftitutior.em  ex  caulaconccdtndam  t  llc  cxifti- 
Tr.exSalic  mota,  quodcumrationrohib  tio-  mcm  , iuxtxnot  fup.di/p  XI  th.7  ttf  Tcrt-ocafu 
nisdcpcndcataprxmmpra  imprcflioae  terro-  fi  miflime  &  citrarcfticurionis  auxilium  ram 
lis.  cadcminperpctuismagilhatibusmilitat:  obltgan  vt  priuatum:idqtic  vcllc  vidctuiC»/<V. 
($>[  j.C  h  t.tylvn  f.  2.C  de  contraci.iud  indi-  inlctuitatt  7  h  tit  n.j .fi  ipfi populomu'uum  d  - 
ftinclcloquuntur.  Quin  fub  p:i.  cipibus  non  tum  fu.poji  Br.ibid  n.2.idtmqueZ*fibid  ntt  u  cfr» 
fcmpcr  a  nuicrantmagiftrarusfcd  1'xpcconri-  n  quamuisilliduosiftoscafus,quosprior<  sfi- 
nuosaliq  -o:  anno  in  prouinciis  rclinqueban-  tic  confulcsrcmp.  icprxfcntantcs  >  &quoipfe 
Mr.quod  mjgisfiib  !rr.pp.po(t -rioribus ,  mari-  populustributim  coutraxit,  confundcre,  &  ti- 
rni  ConfLnunopoiitanisS:  vcl  pixcipuc  Iufli-  quam  vnum  tiadtare  vidtantur.  Ei.im  vcto  vt- 
niauo,  vtdiuturniorcscflcntmagiftratus  pio-  cunqueoon  prxcifc  omncsaut  conticniant  aut 
uincialesobfcruatum  videtui  .- qm  tamen  cum    confentianc,  &  non  lor.gopofttemporeiid:  m 

texrusillospronibitiuos  Corpon  iurtsiofcri  fc-  qui  contraxctuncnon  fupcfint:  attamcn  quod 

ccrit.indedccius  fcntcntia tudiciu  ficn  porcft.  amaiorc  parrc  concluiumeft.omncsrcnec ,  & 
Ncqocobftar,  quod  inl.  14.  h  t.  curofriciales  fub.ogatiofapitnaturamfi  .brogati.8:  nonpcr- 
fcci>uscxerccreposfint,h?c  rariorcddirur.quia    fonx  in  indiuidun,  fcd  ipfx  portusrribus,  in& 

pcrpctui  fint.  Ercnimfatend  ;m  cft  >iftaratio-  ex  quibusciuitasconfiftct &  < onftuuitur,  con  • 

»em  non  etTe  perpctuam  nccadxquatam.ftcm-  fidcrandx  funt :  quomodo  dcgrege  fcmpc»  co- 

porc  auccmlCti.quopiouinctalcsmagtftiatus  dcmmancntcdifptitantlCti.  rfr^KoHw.i//  q  8. 

icgulariter  annui crant ,  fatis conuenicns  fuit)  &  aliasnctno  vnquam  cum  ciuitatc  contradlu- 

fcdhacporius.qttodcomperpetuifinc&dcce-  rusforcr. 
dentc  ctiamprxfidcinprouinciamancant.ccf-  Lit  C. 

fattmprcsfionisrario,  quiaafucccflore  imoip-      Cum  dixiflct  ciuiratcsnon  oblt>ari,nifiqua : 

fodcccfl'oiecoerccn,&  fi quid pcccaflcnt,cum  tcnasin  earum  vrilitatcpecunia  conucrfap  o- 

&  ipfiprouincialcsefl'cnt,poterantpuniri:aIias  berur,  indccflcfubiicir,  vt  pcrpctuo  ctuitati 

io  officialib.  vna  cum  magtftratu  difcedcntibus  copetat  exccpt:o  non  numerarx  pccunix  Qua? 

eandcmfuifl'crationcmdocet</ l.vn.§.  j.  Cod.de  malaeft  confcquutio  quoniam  rcctc  F:anofc. 

tontr  tud  Ncq;adcodurumeft,hocgcnuscom-  Rjpa  citatusaFarfc.i  r<w.87/licecfipc  ludicio 

mcrcii  magiftrarui  cum  fubHiris  intcrdictum  hoc  improbcr  Fachin.&  ncfcioquas  nuj-asagat 

eiTc.cum  criamcaufacognica  hocaptincipeim-  dc  exccptionenon  nunurarx  pccunix  .  exccp- 

pcciatiposfic.  cioncm  non  factx  vcrfioniscontincnte  jd-uci- 

THESIS    V.  fascfletiaHitduasiftastxccptioncs.qi  od  vltra 

L  1  t.    A.  contraclus  nullirarcm leipicit  ,  a!tt larius  va- 

§pf*  c  iuit  *t  vt  priu*tH4.  ]  Tribusmod  is  ciutras  liditacem  prxfuppontr ,  8c  exccptio  rlla  ron  fa- 

cottahcrcpoiTc  videtur  i.pei  fyndico<-.  quibus  clx  verfionis,  nuroetationcm  factaro  cflc  prx- 

tci  pecuniatix  ctua  commiflacft  1.  pcr  cos  qui  fupponic.  Ec  fiquidcmciuitaresponobligaiur, 

ipfam tempublicam , coaftirui a populo rcprx-  vbi inrem earum  verfum  ron  cft,  exceptione 

fcntant  3.  fi  abipfistribubusplcbistn  vnu  con-  numeratx  pccunix  non  irdigcbunt/  ficurcx 

ucnicntibuscommani  confinfucoatradtusfue-  aducrfo,  vbi  io  carum  vrilitatc  m  vcrfapccunia 

rit  cclcbratus.Sccunduinqux  trcsquafi  gradus  cft,nu]Iaexccptionc  dcfcotiuntur. 
obligar  Oiiisinciuitaceconft  tuipofTe  videtur.  LtT.  O. 

Eccuim  viimocaru  lcuiusobligarurciuitas.ni-      Ei  quodproponicin  th  ipfos  adminiftratorec 

muum  fcre  tatumaclioue  de  m  rcm  vcilb,  quia  teneri.tresfubuc-t  l:mirat'Oi.cs  nift  fprcialjter 

vt  docttTicuc.hiclit  C    nonpotcftcrcdnor  conceflum  ficnifi  confihumciuicatu  &otfior- 

conucnueciuitatcm.nifi  inquantumineiusv-  ficialosc6traxerint.Arqnin duxpoltc  lorescx- 

tilita'cm  vctfum  elle  ptobaucrit.Sccundo  cafu,  c<  ptioncs  dc  rrg<tlai>Oe(uat,  qux  dc  admini- 

vbiv  c  s5cnacu  conttailumeftpaulo  foicitis  ftraroribuslo^otcurrcoquchocrtfctcn  u  rrac 

commuanasobligariTidccut,vc  cciamfipccu-  fubiic  A. vbiciuicascaqua prtuatusdicitutob- 

2*  i  ligatj 
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jigjri  :quod  iuxtapaulo  antc  notataaccipien-  dati  funt, ctiam irn!  i H.lc  confumptorum,  non 
dumcit-  Lit  E.  nifi  condicliocflc  poflc  vidccur,  quod  dansnon 

Condtcltontmob  caufam  dati  ]  In  cafu  ptopofi  -  fucrit  corum  dominus.fic  ccncatc  liccac.umpli- 
toadminiliracorcs  non  cx  mutuo  coodicl iodc  citcr,  confumptioncm  circamaia:  vcl  bonx  fi- 
ccrci  tcncrt  ait.led  condictionc  caofa  duta  Mih  i  dci  conlidcranoncm  dominij  acquircndi  modti 
\crofpccicSilu  condidiionis.  conlidcuta  cius  eflc.arg./ \tn.C.dtcor.dtil  txttgt.vbi  concraiaalae 
MJtuta.minusiec.tc  huc  accommodari  poflic  vi-  fidci  poilcllorcm,  qiuconfumpiitfructus,  con- 
<ictui:&  fottafliscoiuiaTt.dcfcndctui,icc"tcex  dt&todacur  :  3c  quoJ/W,  z>U.  aclioad  exhi- 
mutuoiitosobligaii.ad  inltat  procutacous  cu-  bendum  datur.hocrjtprartcxcu.acfidoiodcfi. 
iufdamndqi  tni  tutUM  i-j.h.t  £/.n6obfcuicpro-  iflct  pofsidcrc. 

bacdum  aictplos accipunccs  pnncipalitcrtc-  ^«'«.v/w^w.-M.V/i-err.jEtcrgoncccniariacou- 
rcii.camqi  optuioncm  commuuitci  a  Dd.pro-  fequcnua,  dabicur condiclio  ccrti  cxmutuo; 
bari  iatcrui  C*fr  tiui  n  5. qui  tamcn  diucrius  a-  adcoq;  dc  hoc  Tr.  in  allcgatisnon  quxrcrc,  fed 
bit,co  quod  orriciLm  hoc  fir  nccclijriu  Kt  pui-  iilud  tanquim  priori  conlcqucnsptoponeredc- 
fit  irgumcntumduciab  cxcmploiuituoiisf*/.  bcbat  ;&  Accuil.  dum  condiciioncm  (inccaula 
n>U  deinjt  *#/•/». aut  foiciiT>sdilciuf»ui,an  crcdi.  proponic  ptoculdubio  inututim  couualcfcere 
tot  ipfiusadmtniftiatoiis,  an  fclius  ciuitatisfi-  Dcgabictqucm  fcqui  *idctJt  tiaU.inl .a. h.t.  vbi 
dcm  fcquucus',  &  boiuscoacccoptationc  pccu-  cxgeociali  a-quuatca^n  Jum  aic,  &  ib:d  cum 
ptammuiuatUifuciit:quocaltidttTici!ius  codi-  |;ioll.ntir»is.  lubtilitct  quampjt  cil,  dilpotacdc 
&tonccciiitanqujmcx  mutuo  conucnn  1  potc-  dcicclu  .  onfcnfus  Cc  domiuij.  Etcnim  fimpli- 
litadmiiultiatoi.Qjjcmfortallccafumtefpcxit  cicci  icj jccipu  ndus  vidctut  IC  tus,  vc  fiucob 
Tr  &  cum  frjus  udtv.iuiitrjtotis.pccunum  non  pcifonam  Jatuis,  vclut  pupilli, fiucqualiraicm 
in  ciuicatis,  fcd  in  fuos  vfus conuiitcntis ,  irfi  uummorum.qui  fiiit,a!u-ot,  accipicnsdornious 
prodcllc  non  debcat.aJcoquc  pcCUOUtn  ab  co  taCtusnon  ftnrit,  confumoctooc  tanu  n  vtium- 
cxigi  poflc.ipfa  tatto  dictt  t  ,  I-.ol  iclpeclu  ton  q'ie  hoc  vittum  ua  cnifndjn.vt  pci  m  dc  habca- 
dicTtionemcaufadatapropoli.it. quodcrcdtto-,  fur.acii  illocilu  qui  Jedu,  adtniniltrarioncm, 
qui  contcmpij  lone  ciiiitattstjntumpccuuiam  hoc  domiuium  h abui/lc  vidcatur.  ad cum  cffc- 
dat,quafi  fub  hac  condiuonc,  vcl  pocius  jnbtic  clum.vt  condutiooc polsic,  quamquidcm 
liucm  Jarc  iiuclligitur.vt.adminiltratoi  in  vlus  policnoii  qiioquecalu  ci  .  qui  alienos  nummos 
Rcipubl.can.coiuicftac :  quo  non  fatio,  quod  dcducompctcrcptobanthxc  Vvrba/  ij  $  h  t. 
oppohca  a  ciuitatc cxccptionc  non  vctlionis,  JS«ti$notniimmetdedt,nonAKttmthtttneru,  auam 
conltarc  inciptc,  menrotanquam  ccflatuc  cau-  tot  ccnlumpjcr-.i.  hxq.ububConfum.atur  Treucl. 
fa.ptoptcr  qu.im  datifuciunt,  adminiltutori  fcntcntia,conaictio;u  m  cxmutuo  daii.  quod 
potcrunt  coudui.  ctiam  ptobatc  videtui  Cafirtnf.inL  11  mfia.ht. 

THESIS    VI.  vbi  fimplicitciatt.coulumptioncmutuumcon- 

Httctjuidtt/t  ttnf.rilo  turt.]  Dcpcndct  hoc  a  th.  Clliaci. 
•4-vbicos  taiuuiv.  mutatc  pollc  tiadidit.qui  do.      Vbi  tltganttr  intjutrtt  ]  Prxmifit.  coolumpta 
jninium  &  aJnuniitiationcm  habcrcnr.  pccuniaconualcfccrc  mutuum  ,  &adhoccon- 

Vufillt*!,fi»rtofuif-rodigHf  ]C'am  bonafidc  con-  fiimandumadducit  Cuiac.  inquircntcm,  cur  li- 
fumptosnummosptoponat.ncceilum  cft.quod  bcrationoo  contin^ac.ntii  coufumpta  pccunia. 
accipicus  etrorc  duitus  ooo  furiofum  &  non  Atquin  aliud  cit  dr  libciatione.ahuddcobiiga- 
prodlgu  tfic  putaucnt,  quod  ii  doccc/  tx.  tnpr.  tionc  pcr  confumptionf  induccuda  difputaie: 
eoqucinpup:i|o  ,  dc  quo  tamcn  cfl  texcusi» /.  quanquam  vcitim  (it  vctumquc  abcodcmpcn- 
i«>.$  1  h  t.&mf.vlt  Infl  tjuibuialitn. Uctt.  difli  dcrc  fundamcnto ;  Nimitum  tl  paulo  ante  di- 
ciliushocobnncbit  ,  quod  vix  ignoraii pofsi t  ftum  impcditur  trantijtio  donuoij  ,  vcl  qui* 
cllealiqucmpupillum,  crrorautemiutispatio-  folucnsnon  habetadminiitrationcmi.  vcl  quia 
«inium  ti on  pta-itat:quamuis  vrrumfir.ignora  non  habct  domtuium  -hxc  ratio  iuiis,  quod  vc 
tiamiurisprodcfleadcxcufanJuadolo,  &  for-  mutuumcontraharur,  vcllibcratio  contingat, 
tafsisquod  dicitut,cumqni  malafidc  coofimp-  ncccflc  eft,vt  accipicns  fiat  Jommus:quod  cun\ 
lit.adcrhibeDdurateiieii</.§.^//.  noncxdudit  numeratiooc  fola  ficti  non  pofstt  ,  fit  dcmum 
condictionisconcurfum,  fi  quisroitiori  via  cx-  confumptione ,  quar  luxta  aotc  ootata  modus 
s>ctiuvclu:ficuicafu,  quonumtnialicoimutuo  cftacquucndidormnij  *ri.l.i(t.dtjiiitiu$.zo<{u.c 
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hoeoperarnr.  arque  fi  iniriorefla  &  ftatim  do-  mancipato  qnoqne  SCrum  loeum  firhabitun". 
minium  rranll  itum  fuilkt  .  coque  porio  in  ca  qui  Sc  ohm  lurc  prztorio  ,  &  hodie  lureciui.i 
fu  pnori  condictioncm.in  poftciion  parit  iibc-  lucccdit  Attamcn.cum  quod  quidam  facit.quj- 
xationcm.  Mane  fi  caufa  folucndi  mhabilis  fuc-  uisfaccrc  pofsit  ,  &  caufas  pcccandi  ptacidcie 
rit,ttiamcoufumptis  nummis  ,  condicTtocft,  expedtar,  magisprobaodacft fcntcntia ne«»ati- 
vclutfipupiliusfoluat  ,  quod  finc  tutorccoo-  ua.  Emaocipati  aliaratio  cft,  quiomnia  fibi  ni- 
ttiTitJ.ioJocondtft  indtb.dtnuotnf.difp  zi.  „  hilquepatriacquirir,  &  libcitimam  bonorurn 
HotqutdtmrtBtnificumDd.  Suboblcurum  cft,  fuotumhabct  aiminiftrntioucm  :  &  filtusfam. 
quod  Inc  de  duplici  coodicTione.quam  Dd.  fta-  qui  frugi  ciTc  vclit ,  infcio patrc  pccuniam  mu- 
ruanr,proponit:fcdputoln*cclTcfenfum,quod  tuam  noo  fumet. 

fcntcntia  Accuifi)  condiclioncm ptccratcm  in  QuAntmtnivult  fraudtm fuam."]  Hxcrationi- 
hocconfumptionis  cafu  cor.ccdci  ns ,  dcfendi  rniscftgcneralisadimprobatidnm  rcnuntiatio- 
poifit,  nifi ille cum  Dd.  condichoncmccrticx  ncm,quod in coprxfumatut  fraus ,  «quiinducic 
mutuo.acoodictionc  geoetali  ommmodo  fe-  nJiumt'  ad  mrandum  quem  fcicbat  imis  com- 
paiarcr,&  itahoccafu,  dumgencralcm  condi-  muois bcocficio  cflc  turumrtum  qtiaiunjmen- 
dlioncmconccdit ,  condicTtoncmccrticxmu-  tircligio  magisattendi  dcbcat,  quam  aiiaptx- 
tuo  oegint, dc quo infr.th.  to.  fumptio  fraudis:  tum  ptxcipuc  quod  hacratio- 

THBSlS    VII.  neomnes  iuratxrcnuotiatiooes.fctceriamco- 

Lit.    A.  tracTuumconftrmationcseucrtctcntur,Yclutia 
VubtrttmtntUcomp-t:t,  ]  Hoc  iridcm  ad  io-  mulicrc  intcrccdcotc  fuccefsioni  rcnuntiantc, 
etimcommuncmde  oblig  pcrttnct,  &  nihil  bic  alicnationi  praedij  doralis  coofcntiente,  inrhi- 
iltisfpecialc autcm  tantum  in  filtofam-  quict-  norccontracTum  confirmante  &,  alijs  id  gcnus 
iamfolum  cxcipicndus  crat  habilibtis.qui  in  lurnti  bencficio  lurc  commu- 

Lit.    B.  nituti  fuDt.inrari  cxcludurur,  &  ob  hoc  ipfum, 

Inodiumfcentratcrum  ]  Piobatur  fW.40  infin.  vr  czciudantur,  abiisexigitur  iuramcntum,  & 
fr  dtcondtci.  tndtbit.  concurrentc  tamcn  fauorc  ezcludunturmcrito  ,  cum  turis  fui  non  igoari 
patris/.i  infinpr  ad  SCtum  Mattd.  tbi,  txptclata  lurameotum  interponant. 
patru mtrtt:  quod  quidem  odioilli  prxbuic  cau-  Ktqut  firma  iuru-  ]  Improbat  diftincTionem 
fam.adcoquc  m  proponendi  rarionc  lmpulfiua  Gomczii,  vt  filius  hoe  cafu  in  vita patrisefRca-  • 
tt  inductiuahuius  SCti  maieomifliim  fuit:  &  cttcr  non  obligetur  ,  (  ita  enim  ioferra  oe- 
indl  4  o- opponuntur  crcditor  &  dcbiror,  quod  gationc  lcgeodum  cft)  poftca  vcrocontra.  Vi- 
fc  SCtum.ioiura  quam  accidit  in  Vcileiano,  no  dcrur  ca  hac  ratione  niri^quod  cfFecTus  SCti  ct- 
rfipiciac  fauoremiili)fam.  quippc  qui  ex  omoi-  tam  port  morrern  parris ,  &  vbi  filius  parcrfam. 
buscaufistanquampaccrfam.  obiigatur/ jo.  dt  cfTecTus  eft.opererur  itavtprobabilitcrdcfco- 
tbL&ael.  di  pofsit.poit  morterupatris,  cxccptione;  SCti 

Lit.  D.  iploiurc  compctcntcm  replicationem  iuiamc- 

Ex  prxmiflis  colligitur  rario ,  cur  filitrsfa  rc-  ri  clt  ii  polic.  0  umuis  tutius  vidcatut  iimpit- 
nuntiatc  non  poflit  S  .to,  caquc  dupK  x  ,  quod  citcr fequi  neganrcm  fcore ntiam  ,  p;optcrfu- 
Senatus  cTcdttc  it  scoctceic  &  punuc.&  fimui  praadducTasra  ioocs:  ne  quod  in:tio  vitiofum 
fecuricati  patrum  p'rofpcclum  volucnt.  <n  quod  eft,ex  accidenti  conualeicat ,  &  quod  hicmiii- 
vtrumquecum  nullumfiliorusfit.trultiactiam  tetratio  SCti/.i  infin  pr.nuiliu filtu  -f.ptftbmu 
rcountiat.cuiconfcquccscit.vtucc  luramcntu  nomtn  fiert  :&  quod  ita  oihilominus  mcruatur 
quicquam  hic  vaicat opcraii  ,  vtcuoqucdcef-  peticulum  corrupcioois  moium  &  infidiatum, 
fccTu  iuramcnti  cz  iuic  Cao  dilputcrur  :  cum  idcmqi  odium  feiicrarotis.  L  t.  E. 
ptxfcrttmrariolCtiinhocquoqi  fundctur:  nc  Htcjut mmut  fattrfam  ]  Obfcuu  propoovtde 
anfapcccandi  malis  monbus  pnbcatur,/.  i.m  patcif.honorc  vcl  dignuarc  funcTio  )  Scnlushic 
fr.adSCtum  Macd.  Pofsitqmdemitadifputa-i,  cft  ,  ti  qui  d«goitatc&  hono.cparna  potcfta- 
quod  hxc  conuptiomorum  tnfidix  vitx  paie  tc  iibcraiuscft.hancczccptioncm  oon  dcncga- 
tum  fint  ez  accidcnti  ,  qux  mutuatioocm  ncc  ri.vt  ideo  pio,y"«»<9«*. iegCdum  yidatvi,faciut, 
pcrfc.ncquc  nccellariofcquantut.cum  ptxfcr-  qux feotcotia cft  CofiAltttnl.i.tt.f  adSCtumMA- 
timfilius  pr.vlumi  nondvbcar  ,  vitxpatcmx  ttd^n.  St  iot<.taunii  Sahc.tnd.i.  ..f  vlt. cj  ratio- 
atuaurusiolidtas,  quod  aliaspixfcrtim  10  c-    ne  ,  quod  tautura  hbcratnntclligantur  parru 

potclta. 
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poteftatcinfauorabilibus,non  YCtoinodiofis,  partis debirum  agnofciturj  neque  fatisfaccra 

q  uam  ratiopcm  ptoponunt ,  liccr  non  m  huius  potcft  dirrcrenna  mter  principalc  ic  acccflotiu, 

qu  ^ftiquistcrntwuis.citatiaCoftalio,  $*:uct.in  &  ficut  piopatcc  folui ,  ira  Sc  pro  pauc  dcbiti 

0,,ihje>iE[>i)cop*lii'C.detl>ijCrp  &Cier.  Ban  tnl,  pignusobligan  potcft.quinimoobligatiopii»- 

iti j.i/i fin  Jehtstjut  juutfut,  Scd  mihi  magis  pto-  oousmagiscnam  quitn  tpf»  ptincipalisoblig»- 

baiur  icotcntia£<ejJ i.y.v.r .&C*jirtnj.tbtJ,  tio  mdiuidua  vuktur./irg.i'  s.Cod.Je  ntgot gtft.Sc 

nii.i  vbi  ir»  tctministra  Jir.  q-.iod  ftacmu.i  <M  licet  finoas  m  fpccic/  p  m pr.h.t.  in  parrcmrao- 

poncns,  nc  HIius  officto  pueluu  cuupcns,  line  tum  piomisobligarum.  cllc  ,  coipfo  tamen  ne- 

patrccomrahcic  pollic  ,  noali  ibcclocum  n>  .  a  ceilatio  paicm  dcbiti  ptincipalis  agnitamfa» 

fpecic  ofticn  .  quo  i  hbcicc  potcllate  patiis  Et  tcatis  oportcr.cx  co  quo  ldcm  ius  ,  quod  tafo* 

vcm  m.i^is  clt.vt  -hki  ahstll.i  uuo  liari.&^*-  I x i : : <> n c-  pai  tn  clt.coulcquccur.   Et  ldco  vidca- 

lictt.  raUj  habcda  11 1,  &  qvod  SC  tum  hoc  piin  mus,  an  dcfcudi  pos.'it ,  ci  qui  partcm  foluit  tu 

cipahtcr  fauoicm  ilit  no«  Ipi  ctcr ,  lcd  v  t  tupi  a  rcfid..um  co.iucnro  r.ou  dcncgati  cxccptionc: 

dictum  odiumfcciici  ato:  is ,  Sc  cx  pa-.tc  tiiu  vi  lcil  agnino  dcbm  vcJ  loluno  ftnctc  accipii- 

ticulo  cotrupiionis  6t  inlidiaium  i"  pj  c.m,  tui  ,  &  ad  ict.  i  tioncm  tantum  nonad  ac*lion4 

uccuttat:  quas  pi  afumpttoncs  .cxcluda  qiali  piofit  •  qu.r  tcnccntia  olim  ,  rcfcrcnrc  Accu.f. 

tasdifMiitaits  ,  poltquam  fcit  l.t  11  o  11  amt  *  us  luit  :.u!,ijr.camque  probar  Ccnan.7  comintnt.i. 

funt  rUiuam.oam  alias  ohm  licct  i  idrrr  v  c  m  num  s  N  oi>  obftat  lario  Accurf  i.quod  ita  n:lul 

conlulc  cadcm  praiumptionts  ccllaicut ,  atta-  (pcc  alc  cflt  c  iu  patrefam.  faclo,  curactiamfi- 

nicnquiafiliusfamil  erjt ,  nou  poteratnon  Sc  liu^t  .m  folucnsnorj  repctat:  quoniam  hoc  fal- 

natu  confultum  habeic  locum.  tt  cum  ;ta  tibc-  fum  .11/40,1»/»  prin  dtcond inJtb,  Non  obftar 

taripotclbtc  pattisomnias (ibi  acquicunc.auc  alt.  raq>  lCtus  dicac  inl.7.  §.vh.»d  Mtctd. ccf- 

cctfabit  111  nsSCtum  ,  aut  nulla  ratio  rcddt  po-  fart  SCrum,&  folutumnoo  rcpeti : quafi  itafic 

teni, quamobrcm  nomdcmin  cmanciparis  lo-  excepttOiSc  cojsclionegetut : quiaimo hoc rc» 

cum  dcbcat  habctc-  Facir  quod  inJ.t.inJin.ccC-  to.quco.5;  contendoambiguamillam  phtafio» 

fat  SCrumin  filio,  qui  pcculium  Calhcnfe  ha-  cctlaic  SCtum  ,  cxplicaripct  verba fcqucntia, 

bct.non  aiia  rationc,  quam  quo.i  hocpeculium  qu,r  alias  nccctfjtianon  eflcr  fquomam  contta 

plcno  iutc  filiieft  Froftra  IgitOl  aflcttut  Jtcl.l.x.  q  Jca)  datur  a£rto .  el  multo  magis  negarur  ex- 

f  ,v/<i/«.quam  Accurf  rccliflime  tutc  nouolub-  ccptio  quib  explicat  ICtus,  quomodo  iotclligi 

latamcfle  docct.fiquidcii,  loquitut  Jc  coqlulc  dcbcat  ccflatc  SCtum.  Quam  cxplicario:icmi 

fthofamil.  confiimat ;  prictdtnsptn  inJ.l  7«in  quaoppont- 

THBSIS     VIII.  tutpatcrfilio.quodfc.illcquamcunqucpaitcm 

L  1  t.  A.3c  B.  folucndo  tot um agnofccrc dcbitum  mtclliga- 

Aitccflare  SCtum,fi  filtus agnoucrir  partem  tur.quia itaapptobat ,  &  tatumhabcr  contia- 

^cltotum.  Vbihomonymialatctin  rcrbo,  clumfilii.ncqucdubiumcft.fi  patcr  pignusdc- 

nojccre :  quia  dicitur  hic  aguofci  dcbttum  tc|  dctit.idemrcfponfurum fuilfc ! Crum  :  &  cura 

vcrbis.vel  tacloperfohuionemtdc  quocafuag-  itaque  pignotc  dato  ab  ipto  filiofam  diuttlum 

oitionis  tacicje  agercTr.  colligicui  tx  ctt  l.7.^.  ftatuaturiW  /  y.mfr  »d  SiactJ  .nucrfum ctiam 

vlt.deSCto  tMactdon  Vbi  illud  conrroueifum,  an  in  folutionc  parr  is  prob.bilircr  ftatucmus  Ma- 

foluendo  partc  totum  dcbitum  fihus  agnov  ifle  gisobftat  tcrtia  A  cuif  ratio,defumpta>»^r.</./. 

•? idcatur,ita  vt  fupet  rcfiduo  conucntus  cxccp-  9  rctbis ,  fe.ifi ,  qu x  mrisdiucilir.iti  m  mfctrc 

tioncm  opponctc  ncqucat:  quod  atfirmar  Tt.  vidcntur   Veium  cx  iftismalc  conintis  tcnto- 

patct  cxco.quoddiucifumftatuit  lit.  B.  in  pig-  nibusnihil  folidi  concludi  polfc  cxtlI:mo,  cum 

noic,  adcuiusquantiratcmvfquc  tanrum  ob-  ptxfcrcim  intcticrta  (it  /.8.  &  facilc  cxcidcre 

ftcc  exceptio  ,  tx  l.  $.in  princ .aJ  Mmctdon.  qux  potucrit  particula  Et.qua  infcrta  tota  ics  Itqu  1- 

fentcntiaeft glojfind.1  iXvUim.ryibiJ.CAflrtnf.  datcdditur.  Nilul  autcra obftat .  quod  a  C  a- 

\bi  ait,cttamli  filinsfam.tfrccluspatcrlamil.  t-  ftrcnf.mouctur.^  Authtnt  StJcumttflntor  C.sd 

num nummum  folucnt ,  adrotius  folutionem  L  FalciJ.  vcl  qnia  a  diucifisnihil  folidc  lnlcr- 

eum  adft.ingi.  Quar fcntentia mthi  valdc  du-  tur.vclquia  loqtiiturdc  hxrcdcqui cum  mco- 

bia.  &  latiodiftcicnrixinrcr  pignonsdationc  furam fubftannz  fubcilu- r  agnouifllt  .  Icf>ara 

*  fic  folutioncm  paitis,  pcrobfcura  vidctur.quia  quxdam  foluere  ccpic .  vci  qaia  agir  dc  lcgacii 

oc  ooaminuspignorudationc  >  quam  folutiouc  iolconitcftamcatotcliclis;  cxtcxomcx  tcila- 
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mento  impctfcfto  vrwm  legatum  ,  vcl  lcgati  L  tT  B. 

paxtcm  folucottm  fibi  no  prxiudicare  commu-  egoifj  in  prtiigo  verum  ,J  ]  Ipia  -  V  *f*  l.  g. 

nisfcntentia  habct.teftc  Cl*ro  $  .tefl*mentum  q.  coutrar,um  probat,  quippe  in  qua  prodigoscfi- 

90  n.ide iruoglof.BaiJ  Alexnni  S*lic.C*fhr.!*fon  paratur  furiofo,  Sc  fidciuflor£procoifltcrucai- 

inl.nondubtumi6C.dtttfi*mtn.  &:  aliasnullus  rcncgatur:quadcrc&  couciliationc J.l-6. cum 

hiceftfauor.quifuftinct vltimas  volunratcs;  vc  /.tj.^jtoiM/aaurocftcitatoloco. 

pI0indenullafitrcfponfioC*/?r.iW./  T.fivU  *d  sed<juem*c£tfitmusprodigum.]Quxt\t»npto- 

lAaced.  fpccialccilc  incrccptioncodiofaquia  di^olcgc . andecreto  Magiftratus  bonismter- 

imomagisodtofacftcxceptio  ,  cuiusbcncficio  dicatut.&  licec poftctius magisprobat,  tame« 

vo!unta*dcfun&ieucrtitui,&  cx  aducrlofauo-  ,nud  quoqucdcfcndi  f  oflc  txiftimat.  Ego  vttm 

tabilis  pot.vts  cxccptio  .  qua  fuctuiricur  fi!io  luridicc  &  politiccloqucudohoc  dcfcndi  poflc 

fam.  coutt-iimprcbum  frrocratorcm  :  cxquo  ncg0)Vrquisprodiguskgchabcatur,  Jcmult» 

fundamcnto.  vt  notatum  ad:h  pnc  inf  dcfcndit  minuS|  vticgc  bonisintetdicatur:  fiquidcm  ille 

Tr.etiamci.  qui  dig  ntate  patrcfam.fa&uscft  noc|'Cnfu  piodiguscft,  cum  quo  co/irrahi  noa 

1  .:«-.r„<-r,irn  potcft.-  &.  cum  citra  curatoris  conftitutioner* 


huc  exccptionefuccurn 

Lit.  E. 

llluJexpediti  iuris.]  Ncquc  minus  cxpcditum 
eft.ttatVationcm  iftam  uihil  huc  pcrtincrc. 

Adeo  vtne qitidtm. }  Inconcinna  vidctur  harc 
limtcatio:quodfiltusabftincns ,  nccquidcm  ex 
fructibusfcudaUbusrcncaturfatisfaccrecrcdi- 
toribuspatcrnistquiacctrum  cft.non  nifi  hcre 


prodigointcrdicftum  bonis  vidcri  non  poflir, 
lcge  curatorcs  dari  nequcunt  prodigo.quonian* 
quisprodigusfit ,  non  Icge  dtfiniri ,  icdcaufa 
cognita&  ex  circumftauris  definiri  potcft  Sc 
dcbct.  Illud tamcoadmittam ,  etiam autcdc- 
crecumiudicis.aliqucm  cuiinrefrdiclaadniini- 
ftratto  non  fir.moribuseflc  Sc  haben  poflc  pro- 


totibuspatcrnis:qui  jtciu'"  wiuvm      *•-•--  itratto  non  iu,moiiuuiciic  k  inmn  j  um  pi«»- 

dcmtencri;  auod  liigitur  jurcfiliusabftincr.cSc  digum.quod  rationcsEthicxeuincunt,  &noa 

iurcpropriotcudum  rcrioec , nonicncbiturco  0bfCuicdocettcxtus«i/  sf.infin.  deadmin.tu- 

nominccrcduoribus  patris.Adcoquclunitatio  ror-CXqUomalc  Tr  putatprobati  non  nifi  dc- 

fubicifta.nifi  fttfcudum  hxrcdttartum  :  effcdu  crcto  jnjgtftrarusprodigum  couftitui--  quofa- 

cadcrr,cft.  acfi  dixiflcrinifi  fithxrcs.quoniara  nccafu  ,  'fiitaprofufusaliqinsfucrit,  vtfacilc 

fcil  fcudum  hoc  tcpudiatahxreditate  retincrc  qUjsdc  piodigalitatciudiciumfaccic  potucrir. 
iionpotcft,  quamuisegopvitcm  vcriorcmcflc        cura  taltCOnrraxerir ,  non  cxcufabitur :  de' 

(cntcntiam,  qux  idcm  in  fcudo  cx  pacto  &  nUOfxpc</./<»f«<%.6.pluribusacturncft. 
pr0uidcutiaftatuit,dcquoi/»/>«r.  x. dtff.it.  tiT  c 


Autni(tfi*tuto.  ]  Hocpcttinetadrcmotiora, 
auodfiiiusQontcncatur  obxs  alicnum  patns 
Hociamenftatiitum  durum  cflc  ,  citato  loco 
ait  Myofiog  &  mfupcr  tantum  hocpropomt in 

filto  mc r ca toafii  ntoftf 1  ni"  i  i  1 

r  H  E  $  I  S  IX. 
Thcfishxt  totafugitiua  eft,quiaqux  dc pu- 
pillo,  prodigo ,  minotc  propoountur.  adcom- 
rnuncm  locum  dc  obligitionibus  pctnncnr, 


SonetUmin  puheremintrt  ]Hic  vtiqueprocul- 
dubionaturaliterobligatur :  Tr.  auttm.quod 
ex*allegjnspatct  cttam  ciuilitci  obligari  putat; 
dequo  itidcinrractatumcft  inddtfp  6.th  s.vbi 
confutauimuscxpjicationem  Vuli.  adl.j  C.dt 
ttfi.  minor.  quam  maie  Jiic  probarc  videcur 
Trcut. 

QuinctiMmcuratortmnon  habens  ]  Hocqui- 
„  jdemtationcdubitan  iicarct,  quodni;nornoo 
S  ?"c«uiain  m«u"  .  )  cxp!uata>;r.  rcft-Jtuatur)filocuplet,oifaclusprobetu,:quod 
i,  "6  quohocrtm,Ctimus.obitcrtantumqux-  vtiqueomnisicft.tutioprxfupron.r  lifioncrn. 


dam  adnotaiuti- 

L  1  T*  A. 

m€>HoJeffec1umctnfl>tuthnt  Py.]SciIicet  vtlocu- 
pleriorfa£tusciiamcooucniatur:cxrcrumpcr 
fc  naturah  ta«loni  coouenit.  vtpupillushoc  ca- 
fu  obliEctut : qum criamaliquomodolocuplc- 
cior  non i*(\us:  quod  contta Cu.ac  qucm malc 
hicquoq.ucfc^ui.  Tx.  ptobattimus/«/r  Jsjp.6. 


St  illocafu  ctiam  pupillusefficacitcr  tci 
cctetiam  homonymia  (it ,  in  tcibis ,  locujutt*- 
rtmfaUum:  qui  cum hocfignificat,  ctiamnon 
faclumpauperiorem /.  48.  itfolu.  minor  ali- 
qUaodoqut  reucrapecuniarium  daronom  «oa 
lenfit.fi  iortc  ad  rcm  vcndiram  habcat  afi  c  t\  10- 
ncm,:cftituctux. 


Aaa 


THS* 


DTSPUTATIO  XX. 


THESIS   a.  &  vi loquuntur.cirramontanomm.  Crrcrum 

Lit.    A.  vlcramontani  :c\.\ii  a  lajontir:  fdpe  ci.l.9  htit.  c- 

Inconorin  hacthcfi  locutiocft.condictionem  xilcimanc ,  actiouem  qux  cx  mucttodatur,  fub. 

c:rti compctcrc cx emm .ittione  ,  exquaccr-  illa gcncrali r .  ndictione certi  conciacri ,  can- 

i  ini  pctitur.-cumdicere  dcbuifletcomp<  tcte  cx  demquc  cius  cffe  nacuiam  cum  illa  uondict:one 

omnicoucractu  tiucobligacionc.&c  vtaitlC-  cerci,  quxcxtcrisommbus  contcactibus  ac- 

nts  inl.g  in  pruiereb  cred  Nam  vtiquc  condictio  commodacur.  Intcr  vttamque  opmioncm  cffe- 

qur  ipfa  act io  cft.cx  act  iooc  compctetc  dici  no  ctn  oihil  aut  parum  intcrcft ,  ncque dtfficilc  cft 

pocclt.Scd  &  male  ibidcm  condictioncm  ,qnx  argumcntis  pto  vtraquc  paite  fupta  adducti» 

cx  hoccontraetu  nafcitur,  gcncralcmappellat,  Jccisa  Dd  ptopolitis.rcfpondcre ,  vidcri  poflir, 

fiquidemcx  fpcciali  oonrractu  actio  gcncralis  adtionem  cx  muruo  priorcmfuiflc  co.idictioue 

«afcinoporcfr.Jcd  nimtru  hiclocuscftcracladi  illagcncrali.poftca  rrcepta&  introducta:  cx- 

«gicatailla  qnxltionc.an  fit  vna,  ao  duplcx  vcl  ccroquin  pottquamnxc  inuoducta  cft.non 


maitiplcx condmcioccici,  iu  quadiucrfas prif- 
coruintetprctu.nccnocitramontaooru  &vltia 
montanorum  opinioncsfuilfc  ,  traduotCjn  in 


fuidc  dixens, ilLitfi  quocjue  coodtctioncm.fub 
gcneraliilla  condictiouc  certi  comprchcnJi 
poflc.  ita  vt  uacura  liuius  geuci  is  cciamifkia* 


rubr.  C.ficert  ptt.  fribid.SMlic.Chrtfl  porc  t  l fr.  ctioni  conucniar,quxtamcn  r.  ftrngarur  adic 

JnJl.tjHib  moJ  rtcontr.  oblig.  Bsrt.  &  quamplun-  ctionc  mutui  ,  dc  quoetiampluiibus  agit  inf. 

misin  vtramquepaitcmcitati$/4/ij»i»/.r<T/i  9.  Tr p.t.difp.n.th.i, 

li.t,  ro/.^  .qut  tamcn  vtibidin  Caftrcnf  itahxc      A<itoc*lenJ*rtj.]lti\n  fpccic  ait  vocari  con- 

propoiiunt,  vtfcntcntiam  vcrotumquc&  inquo  diclioncm  ccrti,  vbi  pccuniafub  vfarts  crcdita 

illa  confiitat  pugna  animaducrtcre ,  non  aJco  cfr  Quod  ex  co  dubittm  videcur,  quoniam  v  li  - 

fitinprocliui  Accurftnd l.  9.  proponic condi-  rx  non  cx mucuo  ,  fcdexfpecialtcomractuft  - 

ctionemgerieralcmpioomnibu$concta<fti:v.is,  pulationis  dcbencuc:&forraflisafioicfpcctu  1 

Jcfpccialemcxmucuocantum.  Scdnoo  abs  re  clio  Calcndarij  dicitur.quod  prifci  Romanid 

clc.quo.I  c.j n.m  A  loc.  ex  quorundam fcnccntia  bicorcs  &  nomtna  fuainCalcndainsnoiarc  1* 
proponiccerciam.fpccialcm  cx  fti?uia:u *rgum. 
frintip.lnft  dcV  O.  Rrparum  lopiec  Dd.condi 
^tioncm  gencra'em  ex  fingults  concraclibuj 
propoocre  vidcncur  ,  Itac  iait  m  diftcicncia, 
quodvtCyn  ait .  Iiactenusiudiuid.uo  inrc;L:. 
quodalia Caio,alia  Scio  conce  Jatur.  F.goopi 


lcbaat. 

Se  lanrtijmhtcMffio  ]  luctdit  h:'c  controuer- 
iia,  quifijam  Jicatuccontractus  incerrrs in  /.«. 
h  r.  Et  Cuiftr.qutdcm  mrclLigir  co:  rraiftum  111 
nomioatum.  quam  olim  quoiund  ,m  fcntcnti 


nioncm iliam citramontanorum ,  quam^.'-^!»  ftitfl'ctefertl>',tr/«j<<//p.».rj  fcdimprobat 

dl.^.Cyn  SMltcet.ndrnbrtc.Cod.fi  cert  ptt  BArtol.  ibid  Doncil.ncquc (atis  ranonis  vidctur.quocf 

C»ftrtnf.l»fonin  ^/.p.fcquuncut,  dc  dupltcicoh-  «.or.tractuum  iliorum  vaga  aliquatcnus  &  in- 

dictione,  ita  conftitucndam  &  cxplicandam  ccrta  fit  satura : &cum  ind.  I-  cx  tontiacluin-. 

ccnfeo  Er  concracftn  mutut ,  vtpotc  lpccialt,  &  cciroccm  coodictiodari  dicacur ,  acCtio  prs- 

frcqucnciilimo.nafci  fpccialcm  ac  propn ama-  fcnptis  vcibi>,ad  intcrcffc  »  &  iuadinccuura 

«i)ioncm,quxin  fprcic  dicatur  con  Jiclio  ccrii.  datur.  FoctaiTis  tamen  aliquando .  r  caula  coa- 

oon  fccus  accx  vendito,l«ca:o ,  Jccfixactio-  tracluiiminnor.nuacoium  ,  in  qucs  vanjplane 

neioriunttir  ,  plcrumqi  ad  ccrtum  itidcm  com-  incidunt  eafuscodicliooi  ccrtipniiit  clTe  locus: 

pcccntcs.  Ellc  auccm  aliam  gcnctalcm  condi-  quomoJo  condtcliocaufadaia.  cui  reVjulaiirct 

clioneraccrci ,  &  vt  plutibusactionibuslocus  tn  cootracltb.innominatisloriis  it ,  ahqu.ti  do 

cITcc&proptcr  iu(ta$caufas,quascxparrc  no-  cx  caufa  contractus  nominaticoiiccdicur/ 

r.u  Atiw ;  i-i  o  i:  tit  i^riltU.br  /j;/ot.io.  incrodu-  6  /flr^/i.Nequcobitat/  \  \.&\.dt  fTifctip.MtTh- 

ftam,  & omoibus  obliganoaibus,  cx  quibus  vcl  quia vt diximusquibufd.m  ta  uum  fiuc»tf5 
certum  pctitut,accommodatam  ,  cum  acftioni- 
bus  rcliquorum  contracluum  coocurrcntcrr., 
adcoquc  criam  cura  aclionc  cx  mutuo :  vt  pio- 
iodeooD  tamnatiua,  quamdatiua  cfle  vidca- 
tur. Hxc  fcnccntia  cft  Accurfn ind.l.  9.  tjp  cimtc- 
Tum,Gm,SM[iftt,B*ft,Uj<!n  bupta  notatuiocist 


qoiatcxtu 
coiirractu 


laribus  cafib.  condiaioni  cerci  lo< 
lcft  fpcc.alibo$  &  q; 
jminato  oafccntibui 
loquuotur;  Sunrqni  diuifioncm  c 
iu  cc:cos&  mccrros  ab obiccto  Jcli 
tant,  quomodo(tjpulatioadu<crta 


vot 
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vo.Mfir  Ifi pvtta6%  t^lrt^  eumfef.de  f.Guquod  certi  condiftionicommodifTiftelocusciTcpof- 

noa videcurdifpliccrc  Aeeurf.ind.  I  f.dtreb.  ftc.  Echoc  tcI  indc  non  obfcure  coofirmacur, 

ertd.  Vcrum  vrdiltioctiohxcalibircperiat  !«>•  quod  iudiciacx  his  conrradtibus  defccndeotia 

cnrn  ,  ita  oon  potcftaccommodari//  tfdereb.  ^cocralia  vocancurfgcnui  autcm  iBCerrumcft) 

erti.  vbicoudktiocctticx  incerco cocriAu  da-  /  j8>pr#  f:c.&.  plurtum  litis  fpecietum  incaula 

ci  dicitur  Duncll  quem  Tr.fcqui  vidcttir.  cou-  curationismcntiofic/.ap  §.i.</r  p  trnorl.io,  /; 

ttatfcum inccttu*  incerprerarur,  in qufab  initio  deApptlUt. 
incertum  dcdiiccum  fjit ,  quod  camcn  antequa  THESIS  XI. 

peci  poflir,  certu  tcd«btur  ,  vcluti  fi  quiiftipu-  Lit.  A. 

lctui  f;  ucl.is  vel  p.ucusnafocutos  quoi  ctiam     QHtcotiut ntt*i.] Ait  quod  couucntushacadtio- 

vid.'CJt  Duattn..%il '  7<JeV.O.cy>  Btron  tdprin-  nc  torum  dcbitum  foluctc  cogatut  ,  &fubiicic 

ctp.I/if<t-  ■ ^uui  jrite hosomncs plccifq'ie  vcce-  rauonem,  quiacrcdirorpatticularcm  folurio- 

rum  intcrprctura  vc  appirei  cx  Cnfirtnjiry  ncm  recipctc  non  ccncacui.Non  (acis  bcoc1 ,  vcl 

nttn.il  0  dercb  crtX  •& SArt.ib1d.n14.14.  Scd  huic  quiaetiamin  partemagi potcft  ,  vclquia  qux- 

quoquc  explicacioniaducrfacur ,  quodcum  hic  ftio  iliadc  painculari  (olutiooc.magis  pertincr 

eotcmpote,  quo  dccondiccionc  danda  qu.tri-  ad  oblationem  cxtraiudicialcm,aii  vidclicctca 

tur.tcsecrra  dr,  non  potcrit  carcct»  dici  com-  tecipetc  cogatut  cteditot.hoccfTectu ,  vtrecu* 

petcic  cx  inccrco  roncracru-  (iquidcm  ICcus  fans  commiccat  moram  ,  &  ita  >  lurx  fiftaacut 

dc  cffcctu  condictionis  conccdcndx  loquitur  parcis  illius,  &  periculum  rei  in  crcdtcorem 

ind!  9  ic  co  rcfpeCt  1  contraitum  certum  «Sc  m-  transfci  atur :  dequoageodum  infp.z.dtfp.Zf. 

cercumopponir.  fcxcodcmquc  rcfclltrur  kn-  th  1.  ad  qucm locum rcijcimus  duas  illasqux- 

tcntia  i'Iaquoquc  ,  quxreipfaeailcm  rltcum  ftioncs fub  hac litcra,  an creditoc parricularem 

priou  dc  concuctu  inccrto  ,qui  tafisolim  fue  folucioncm  rccipcre  teneatur  ,  Sc  an  crcdiroii 

rir.fcr  cxcmplaaTrallacaautfalfafuntaucnon  inuito antc  dicm  obligationi  adicclum  folui 

quadranrrnam  qnod  hctcdcsturoris  dicuntur,  potTit. 

tnl.t  &s  C  deinht.iur.  ti  paiTim  in  ea  marcria;     Quodftcrtditor  p»rtem."\Et  lixc  quoquccracla- 

corcfprdtu  fic  .quod  tbi  dc  adlioneex  caufa  cu-  cioab  hoc  locoeft  aliena ,  quod  qui  partcm  pc- 

teix  a  dcfunctoadminiftrarx ,  in  hcredesdan-  tiit.fi  poftlitcmconteftaramtotum  piobet,eo- 

dadifputatut .-  quomodocodem  fcnfu  hetedes  dcm  iudiciototumconfcquidebcat.  Libctfal- 

magiltr.ituum  dicuntut  /.  4  6"'  t.D  Sc  C.de  mA-  tcm  hocadnotarc ,  quod  hoc  ad  tationcm  vti- 

gifir  conuen  ncquc  quifquam  Latinc  alitet  ioqut  quc  iutisvetcrisfalfum  ficquoiudcx  pcdancns 

poiTu.q  jojautcm  in/.4r  dt y/«.bonx fidci pof-  non  mfi  fuper  co.quodin iudicium  dcductum, 

fefTor dicatur.quiolim talu  fucrit,  vrmalc  pu-  Sc  libcltocomprchcnfum  fucrat  ,  potcrarpto- 

tat  Vult.  falfft  clic  iam  for».  oftcndimus  ttd dtjp.  nuntiare-  Scd  iurc  nouo,  quo  magifttatus  ipfi 

H  dcRV.thM  ht  E  Balduious  adpr.neip.  Ihfiit.  iudicant,fentencia ifta defcndi  poffit  quoniam 

deV  O  cumcotiacrum  Jtci  inccrtu  puccr,cuius  ambagcsfruftratotix  funt  vitadx,  &  crTcdlii  rcs 

petitio variari potcftpro  arbirtio  crcditons,v-  todcmrcdir,fiuccod*m  Suediueifoiudicio  o- 

ti  fi  quisfactum  ftipulatuspoeox  ccrtx  ftipula-  pusefle  dicas-  de  quoacrum  eWfupra  difp.4  th, 

rionem fubiiciar.  Sed  vtiquehic  duofuut  con-  it  quoniam  incidithocin  illam quxft:onem, 

ttaclus,  vt  ptoinde  condidttoccrti  ex  incerto  an  Sc  quatenus  poft  lircm  conrcftatam  hbc.lus 

contracru dari ,  dici  polfir.  Quio&  vciiuscft,  mJtati  pofiir. Illud  dubium  vidcti posfir . quod 

hoc  cafufacturu  taotumcflc  inprxftarione ,  no  Tr  ait,(i  tantum  acrot  piobauerit.totum,  cum 

in peticionc.de quoit/^  a.difpbt.17  Sicoicctu-  patrcm  rantum  pctiiflec ,  iudiccm  fupcr  10:0 

ix  fupercftlocuscoorractuincettu  nouabfurdc  pronuntiaie  dcbctc-Iiccccam  quarundam  fcn- 

^cco  mihicxpIicarepoiTc  vidcor  ioquem  non  tcni.am  proponat  Accurf.in .  AdvtrbA,todcm 

vnaaIiquacertafpecies(non  ncgotium  vaum,  indicto.lnfiit.  de aetion.  fiquidcmiudcxnonfolcc 

fcd  muiracaqac  diuetfa  vcniunc:& vc  vno  vct-  impaitiriofficium  fuum  non  implotatus.  Srd 

bodicam  ,  conrraclus  incetcus  mluUliud cf-  poiTuorvcrbaTreur.commode  ita  accipi,vt  e- 

fecredcnduscft.quam  contracTusgt.icralis :  v-  mcndatiofiuc  mutatio  Iibelli ,  Si  pctitio  prx- 

ci,  focictarisitutelx.mandati  gcncralts .  ncgo-  ccsfjflc  ptoponarur 
ciorumgeftorum.  ExhiscnimcontraccibusSc  Lit.  B. 

cccu&  mccruvcoiunt  yticamccrtiquarn  in«    Vttu*MUtmdtfinto.)Dtfia'\t  vinum  vctus.quod 

Aaa  1  przcc- 
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prxrcritoannocrevit&  collcc"tum  c(t.  Intclli-  haclitera.uifl  credicorexdiuerra  monctadar»» 

gendusefrminu>dixifl'c,quam  fcnuflc,vtcx-  numpaflurusfir:  quoniam qm  acciptt ,  quoJ 

cluJciccfjlccmvinumrccentius,  quia  procul-  im.ruo  dcdic ,  nihilconq  letiporcft.  6ciofuh 

dubio  crtain  antcplures  aooos  CuIIedtum  vinu  Fndcrico;m;n:rjtoic  bcllum  m  Uahagerentc, 

vetuscfl./.ir  fjr  ixJ.tritic  hgat.  q>  ctum  vir.um  inopiarci  argcnrjrix,  militibusin  co  lo.mfpe- 

an:e  annumcollccl  am  vctus  fit  dicendum.  Li-  cicm  nuiitrniciformato.  (c:pcndrjiafoiututuiP 

mitat  tamen  hoc  Kcc  in  vmo.quod  non  tctt  x-  fe  Scd  tllc  mctonyniiccnommusfair.flc  nummi 


tatcm ,  fcd  poft  anuuinaruu  &  cortumpitur:  in 
hoc enimgcncrc  viui  tlluJ  vetus  dici.quoJ  da- 
rcicerc  tncipir.  Qtiam cgo fcntcnt  ijm  omuii.o 
tciamic  improuidc  a  Tt.  improbatam aut  non 
intcllcctam  cxillimo  :  quomam  fi  ctiam  htc  di 
ftmct  o  viot  vctctis  Sc  nout  locum  habetc  Jc- 
bet  ■  Ytfaoe  debct .  ahud  vctusdict  non  potcil, 
quamquod  lam  dcfccarum  clarcfcit 


figuum.pt  o  ^uo,coufcctob  J!o,cxxrar:opnn- 
cipis vciu,nummusripuefcotacusfait. 
L  i  t.  B. 

Siurin  bonitMtintrt  fec*  ]  Si  muracio  materiajV 
ipfiuscoiiu^c.ic ,  ciufmodinummos ,  &  inea 
bomcatc rciti:uendo'. ctnfct Trcut. qux  ruciic 
rcmpotc cniurjd "S  HocquiJ  m  luxtaptxdi- 
tta.quod  maccnx  ranohabcai  ■.,  i .  bcnc  dcfcn- 


ImontcvttuiUtttme fc,i.]Prxf.mpofiro  vuuim  ditur.quomam  aluscum  imuria  crcdiror.S^ct. 

eflcmcl.us.dubiavidccurhxcfcntcnc.a,  livi-  0.  caulapio  aurcis  p.u.s  .cft.tui  r-odcnc  co.ua- 

dcI.cccincoJcmgiadumcl.usfic&gcncrc.vt  minan   Ci.u.Iumli  xft.matio  raurum  cttdit^ 

0ropoaUSalex0.lofrt.io!*cobo&Pttro,,,l. ,  h  t.  cculc3tui  >tlo„  y.dcbttur  miuriaraaccipttccrr- 

n    q.i.putantnonpofletcci.larchoccrcd..o-  di(Ql  i|  e,  oummi  c!ufdcmvalori$lie«i»*i»? 

rcm.quami?famfcntentiamFo{iI?4rr./6iY.«  P.  tcr,.,dctcr.ori  .clhtiu  uat.SediUu»ieriamrii*  - 

d.iocononobfcureprobat  S*l.m*leaTr.*  U:a-  jn  c0nljderarioncm  vcmrc  pQ(c(i  ,  qltPdc:m 

rKi.&facitquodcr.c.cov.honprociildub.opo-  filllS t,rincipa!is nuinmi  lirpermuratio, «c doccc 

rcftfolut  Arricaaum.quod.nclioscll.^ ; /.75.  Arijiot  lfelft  6  lU  ,.d  fd  maxfn>eartcndondums 

S.ijc  r.O.ocquc  cap.o.qjodnam  cflc  pofl-t  pc  c(t>quod  m„tata  monct i.qoxcompataod.s  rerf 

liculum.lludfuruntcm^or.s,  cu.usTi.mcn-  bdsncccfla.ns.oucotaelt,  .Pfc  qwoauc  rcrum 

tionemfacit,  dcquoqu.dem  apudgl.  Barc  Si  Va!o:  muratur , crcfcrr  rut  dccr.  fc-r  Vbicrrca 

Salnallumcxtat  vctbum.  boattatemintrinfccamAc*rrinfcea  barc  pro- 

THESIS     XII.  porrioi  it.vt  mau  rijmcliori  fadca  ,  vd  euisca- 

_  ,     T"  dcm  honicateduraote.Sc valorcminuro.rcrum ] 

Scopulus  hi c eft  dc  matationc  moncrx.quem  prct ja decrefcaoc:materta aorem  f ..ftadetcriQJl 

prxterueberci  ltbcns  mfi  aliquid  dtfci re  cogc-  r,  f  ve[ca  j.em  manCDte  &  audo  v alore .  rcrum 


pretia  excrcfcant.  Quo  fundamenio  pofico, 
cum  pecnniamutuoacccpta,  rn  coava  aocas 
tes  nercflacias  coouerfaprxfumatur,  cxmrer- 
pof.taillaproportionc.ntet  mutarioncmtn  bo- 
niratc  inrr.ofcca  tk  cxtrinfcca  ditt<nguendum 
eflenccefurtuconfcqui  videtur.nequc  circa v- 

:.<Q> 


rct  fcticstradtationis:ck  primoTr.  A11  oon  cor- 
poranummorum  huc  marcitam.fed  ift.mar  o 
nemcrediram intclligi.  Qux fcnrcnriafimpli- 
•iccrrccipicndanonclc,  quialiccc  valor  cxna- 
tucahuinscontraclus,  voicorporaipfmon  rc- 
ftiruunrur,iu  confidcracioncm  vcniacaccannn 

etiamipfiusmatctiz  ratto  habcndaclt,  qu.a  lr3mquc  jn hacquxfiione idemfta  ui  c 

l»xceflfundamtntum&cauijvalo:.5,qui  pio  ramenmalctacitTr.Scdiiqa.d.  mmoov 

diucrfitatcmatenxcftdmc.lus,  l.quidcm  in  nltAtk..  ett„nfCCamutata,fjcaaodumcfl 

Kcpub.bsncconlhtuta.tntctvaloum&matc-  pu$ro10t.onis  .  iuxta  ea  qux  mor  fcqu 

rumi.ilbmoporrcteiTc  propoitiO!u-ni:Vc^uti  monetx booitatc intiinfccammara  ,  Tp- 

«apubhcalcfic  Impcrti  conft.tutam  cfl :  eam  dvm  clTc  tcmpa$  cootraaus  T  qux  eri 

qucfcntentiam,  quod  matcrix  q.toq.ic  tacio  ,ClltclJtu  tL.foconnun.D*' in UtHinttuu 

hjbcodafic.piolixc  connrmac  A.F*b  ,n ^tali  ^ujUnuuimJuptr  ,btd.C*flr  6. 

ttaftatHdtvarusdobittr  uu  folnt.  idqucj.it  ^uod  JlwS^  T 

«N.f.macciiamitaxflimJDdamcflcdc  lantunit  Jtbtt extrinftet.  ]H  yc  q  ioqiic  fimplicit 

qujntumalus  valctcc  pubiico  cbaiaiftc  c  i.on  fpccxan  tcmpuuo  uiacl  j>,adcoquc-  fjui 

petcufla.  Er  vc  n  l>  *  fr  matio  ta<>tom  cicdrra  liuc  d  minutO  valoic.v  t  v  d.  hc  ctantu 

cdcc ,  tixdcfcudipoflct  huiitatioT:  fub»ccla  :utujcccptumcfi,icddi  vidctur;  uavt 
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«reuerit.dcbicor  dcdncere  poffit  valorcm  vcl 
iucrcmenturn  ,  quodvcccti  x(limat:oni  iotia 
tvnpusluiutionisaccc^Tit .- vcl fi  quancitas  mo- 
nccx  dccicucrit,  dcbnor  fupplctc ccncatur  va- 
lorcm.quircmporc  coouactus  concurrir.vcluc 
hoc  piopouit  A/yw/4  obf.  i  ve/ut.Ceuar.  devet. 
tiumij pottfi  c  7.51. w-j  ex  Molin  d  tnutr.tf.92 
ftqtj.  qu.  ccnccur  folucrc  ciedicon  ccnrum  au- 
itosCiltcllaueos ,  &htcllcnt  poil  concuir  im 
obligarioncm  cxtrinfccusdi.Tiin'iri.  tcnctuto* 
njnino  Iblui-rc  crcditoti  xfttmat.npcm  1  lam, 
quam  tcmporc  concraclus  hjivbar.c  ccntum 
t.  altclbni,&  lic  runicium  augerc.Qiioii  ii  Ca- 
ftcllanoru  valor  cikt  auclus,  facis  cllcr,  &  fjtis 
fic  crcdicor],fi  dcbicoi  (oluarpauciotcsCait  lla 
nos,qui  iuzcar.ouum  aanmcntum  xqutpollcnc 
ccotum  illis  obli^ationcn  dcHtiifris  :  Utm  Tef- 
fnur.deeifi-4-  »«"» icddubiam  fjcir  banc  opi- 
nioncm,  raiopaulo  anrc^ropodta  ,  quu.ifiuc 
auclo  fiur  dnninuto  valote,  rcium  quoqur  orc- 
tiaaugenturaur  d>.cre(cuot :  v.  c.anrc  non  adeo 
multosaonos  floienusaureus  valuic  i*  bacio- 
,  acs,qui  hodic  xfiimatur  19-  quod  au^mcnrum 
valoris.cum  lir  confcquutum  augmcmum  rue- 
ri)  omnium  rcrum.iuiuriafiat crcditon  ,  fiio- 
fpefto  ccmpore  conttaclus  altetutto  tantopau- 
ciorcsfcicicftiruancurificuc cx aducrfo  iniuna 
ficret  dcbitori,fi  dc  miouto  valoic  pluics  Rhe- 
nanoscxfoluerc  cogatur  •  Cuius  rcifundamcn- 
tum  in  copoficuincft  quodquo  plunbus  bacio. 
r.ibusxftiniari  incipit  Rhcnanus,  cobacjoncs 
illi  auctoquippc  icrumprccio  habcodi  func  de- 
tcrioics:&.  tcs  ipfaoitcndic,  quodancc  40.  vcl 
^oannosvnusbaciotantifuerit',  quaocum  lio- 
dic  feredi  o:  ica  vc  quihodic  coc  aurcos  foluit, 
qiiotaccepicancequadrjginraannos  .  taotun- 
dcm  folucre  iotclligeodus  lir.  Quod  fi  vci  o  111 
minutamoncta  folucre  vcht.toc  baooncs.quot 
kodic  aurcutxftimaiur.folucre  dcbcac :  eaque 
diltinclioin  hac  quaibonc  vcl  maximc  ncccf- 
fana  vidctur,&  vr  io  excmplo  ptopolitomanc*- 
mus,fi dcrcddcndomutaoia aarcisanrc  jo  an • 
nosacccprisquarratur,  Sc.  de  ooftrisbaciunibus 
reftitucndistraclctur  &  aurcusa^  baccisaiti- 
rnctur,  rcduclo  ad  vaiprt  mpriftiaumxftima- 
tioncfi  fccundum  ilhidfolutio  facicndafrarua- 
tur.16  bacioncs  in  fioguio*  autcos  latis  crun:, 
Tclvniisaurcus  cura  }  bac  duoium  a  rceium 
^icem.cuminfigui  ctcditotisiuiiiria  fupp!cbitr 
]n  ci>quc  Ticutl  cum  rcliquis  errare  v .  h  t nrj 
qttod  non  animaduertunt  »  n.aacnrc  raJcm 
bouitatc  autci  &  aluruia  fpccicium  csutons 


moactr,  miaatarr  moneramquoad  ipftm  bo- 

tiiraccm  mcrinfccam  dccciiorcm  fieti ,  cxinde 
caufam  elTc  ,  cur  vaiormaioris  monerx  augea- 
tur:quodqui  paiTnn  comiccs  &  ciutrares  n»« 
cudcnd-e  mouccx  hibcnc,  conflata  maioii  mo- 
ncta,  tode  lucio  fuo  miiiorciii  ir.nnctam  coufi- 
ciuntdcccrinrcm.Confidcraudum  &:  hocquod 
Romani  oim  Imperij  fiucs  amplitTimt  eranr» 
lonj^c  uc  conftantior  moncrx  valor  ,  cum  8c 
nulli  pixt  r  Impciacorcm  moncrx  condei-.da? 
ius  ,  ncque  miutis dilTolucic &  confl.uc  num- 
mos  prohibirum  ciac.  Qux  omnia  liodie  in  no- 
ftioimpcriofccuMc  babcnc.cuins  angi  fti  prar- 
fcrtimfiucs,  adcoquc  codcmvaloie  extra  im- 
pcrij  finc*,  in  quibus  quotidie  ciues  negorian- 
tur,  pccuniacxpoui  non  pollir  Vcium  hac  rci 
moncrarixpciiris difcurienda  relinquamns.- 

Sot4ta>r,f».  Ad  fcntcntiam  inth  nropofitam. 
quodfpcclandum  11  rcmpusconrra£t'  s.iubiicie 
hmirationcm,  pili  dcbitum  fit  vfutanumquo 
cafu  augmcntum  monctx  crcdirori  dcberi  ne- 
gat<  Etinitioquidcmhicnoo  rc&e  coniaodic 
vfurasfic  inicrciTc  ,  q  iod  xquitatis  mtuitu  o- 
mnnurc  dcbctut.dcquo  tnfrp.i.di.f.x.th.z.Dc- 
indc  vcl idco  limi cicio  bcnc  le  non  habcc,  quod, 
mutatio  monctx  ,  prout  vei  aur;etur  vcl  mintti» 
rur,ira  non  tantum  oucri ,  fcd  etiam  cnmmodo 
potclt  cilc  debitori.  Idcoquc  icftringcndutn 
hoccftadcafum,  quomonetx  valor decrcuir: 
v.  c.fi  talcri  impcrialcs  tcmpote  concradus  as« 
ftimentur  t  bar  &  mutatovalore  tcmporc  fo- 
lutionis  v.ilcanc  ao  cx  feiuciitcncia  Ttcutl.  m 
fiogulostalcros  )  baz.a  dcbitoi?  cruot  addi  n- 
diiq  jodfciliccr  augmcntum  rvonccx  a  Tieu. 
finmticariiacclligendumcft.  Poitoficx  narui^ 
co.nciadtus,  ica  folurio  facicndaeft,  icduclax- 
ftimanoncad  rcmpus,  quopccuniarrutuoda- 
taclt,  &  nifi illud fiat ,  mirtisrecipcrc creditoc 
intclligidcbct,  falfacrit  illa  limitario  ,  quti 
hoc augmcncum  in  dcbirc  vtutario  noo  debca- 
ruc  :  quia  imo  aucmcntum  habendum  non  cft, 
liquidcmcx  fcnccncia  Ticutl.  hoc  modotan- 
tundcmctcditorrcciptt.  Eoqucfalfarario  cdf 
quod  alias  ccbi' or  duplici  oneie  giauarerut  t 
quomam  oous  ooo  •  It  pecunia  ca  q  iaotitate 
lcddcrc.quaacccpctis:  cunincc fimpl  citcTvf» 
urxinoncicpodcadxfiut  ,  qcae  incompccfa- 
tioncm  quaodam  promicti  Sc  roluiintcliigua- 
tur.vt  iptc  diiputac  Trrut.rw/r.^.i  dijp- 
Quin&cumcx  accidrnti  fic  vaiorcm  moueiar 
dim>nui,oic  m11.1i!>  Ji m  augcn  poructit,  qni 
cxinccicocucutu  fc^tnet  lucium,  cnam  onuft 
A  a  a   |  f  cuuie 
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fcutirc  dcbcf .  Viciofa  etiameft  altcra  ratio,  q>  nat  dcpccunia.valorem  iceipieridum  efTc  fecu- 

duratcmpusftatuti.&addit  cxcmplum  mhibi- 


io  credito  vfurario  fimpliciter  quantitas  non 
coiporanurnmotum  confidcrcotur  :  quoniam 
liocnihil facercpoteft,  vtraromagis velmious 
au^mcntam  debcatur:  8c  tamennullaratioeft, 
quz fuadcat  in  credito  vfurario  potiusquam  io 


tzdonationisvltraroo.  folidos.  Qur  aflcrrio 
dubiarcdditurcxratiooe  lam  fxpe  propofica, 
qucd  audtomaioris  monetz  valore  augcanrur 
rcrumpretia  ,  8c  dctcriorfiat  moncta  minor. 


gratuitoquanciraccmfpcftarUquoniamhacTc-  Finge  ccrapore  ftatuti  folidum  xftiman  florc- 
nusvtrumqucmucuumciufdcmquc  naturxcft  no  integro  8c  dimidiaro.  adeoquc  i».  &  dimid 


£c  con  Jicion-.s.i  vfurx  non  cx  mutuo.fcd  fcpa- 
ratoftipulationiscontiavtu  dcbcntur  .•  8c  ipfe 
Trcutl./if-*.  ingencrc  p:oponit,quod  non  cor- 
pora n.immorum  ,  fc J xftimatio  crcdiramrel- 
ligarur 


baz.inbibiraitacrit  donatio  viquead  yro,  flor. 
11  poftca  valorfolidi  cxcrefcat  viq;  ad  duos  flo- 
renos,&:  ira  to.lraz  quoniamhi  bacionesdere 
rtoicsfunt* ,  8c  pioptcr  auctumprctium  recum 
vctcrcsilli75o.  floren.  taotum  ceofeodi  fuor. 


XIII. 


6^nd  aliu.itfl  ]SuSlimitatiohzccft  qui»fta-   quantinoui  /010  flor  dcfcndam  vfqsad  ioo». 

tuic  cum  Trffitur)dtcsjior:ei7 4- in  vcndictooecu  flor.ltcitam  cflc donationera. 
pa&oiclutndi  aliudobfcruari:  id  cft,  quod  hic 
Sc  augmcnrum  nionctz  &  rcdttusanuui  finc 
przftandi  Rcfctcudunwmm  lioccftad  vulga- 
iifsimum  hodic  coatia;tus  gcous  vcndittonis 
annuorum rcdituum,  in  quo  cicditorqui  emp- 
tor  tcdicuum  dicicur  ,  pccuniararcprtcrc  oc- 
qnit.fcd  dcbito:  qui  vciiJuoi  dicicirpccuniam 


TH  KSIS 
Lit.  A- 

Pcoponiturhic  quzfrto  dc  zftimarione  rci 
dcpcrditx&.'  quidcmabhoclocoalicnacadera- 
quc  dirbcillima,  fupcc  quapene  luraucnm  mi- 
hi  n~n  liqueie.tllud  aurcmioitio  peccat  Tr.  rp 
ii)  rli.ptopoimut  dcfpccie  drbita  amplius  noo 
ofTcrie  &:  rclucrcpotclt,quam  fcntcotiam  Tr.    rcpcici,&:  tamcnin  allrgatisfubijcic  diflcntirc 
eflecolligitur  cxcitac  Tcfl'  vbidupliccm  fcre   cos.qui  putcnrm  hocconrraflu  indiftincle  li- 
arFercrationcm.quarumpcmacft.  quodm^is   bctari  dcbicorem  przftira  xftimationc.  Ercjs, 
naturalcfir  percipcicfiUilTiS     quafciliccc  rc-    nim  iliud  iu  th.tiadicOm  dc  fpe.ic  amiiTa  ,  qor 
fpicit  ad  gcousiilud  contratlus  ita  formatum    habetlocum  in  muruo,  in  quocorpus  crrdicum 
a  Poatxficc in  tx:r .•.u*g.rt£iMni-  dt  tntft.&xend.    confumir  ^r.nequc  idrh  ,  lcd  canruodemicfti- 

tuirur.  Porroquzftioillaan  tn  hoc  coorraclu 
xltim  a.ioncm prxftarc liccar ,  tancum  io  vino, 
frumcuto  &  alfis  condcrc  &:  mcnlura  conftan- 
tibus,  noninpccunhnumcratalocum  habcttr^ 

Suamquidcmcgo  contva  Tr.  magis  cft ,  vt  af« 
imaiidamc(Iicctcdaifi:quodfc.in  lilasicsnul 
lacadaraffcetio.  ncquc  hmrfitcrecliroris,  an  . 
frumcntum.ao  raiitampccuniz  lumm.i.macci-. 
piacquafrumcoruin  compataripoteft. 

Inttrim vtrnm  ejl.]  Quafi  per  modum  limita-  ■ 
tionisfubijcic.quod  argentoad  pondusaccepto 
pecuniapnfsitrcddi,  fi  modo,  pmr  argcntrafc 
in  pondttcredJatur.Atquio  ii^c  nullalimitacto 
cft, quoditanon zftmutio,  fcd pondusrcddi- 
tur. 

L  1  t.  B- 

In  zftimanda  re  depcrdita  cu  Cutac  Si  Hor- 
tom.m  bonx  fidci  iudicijsrei  mdicandx.in  llt t- 
&is,litisconrcftacxtcmpusfpettari  tradit  (uh- 


vt  vidclicct  pro ptcunia  data  ctcdicon  dctur 
fundus,  cx  quo  percipiat  nuttusquarridiu  dc- 
bitorpccunu  v  r  arur  Scduec  irahtc  contracrus 
hodiccclcbrat  1  folet.&C  non  malc  docct  tlitt?m. 
x.or/i  j.vclarheu  hoc  quuddam,  &  icucu  con- 
tractum  vfutarium  cfic.  Altera  1  atio cft  ,  quod 
pcnes  dcbicotcm  fit  tcluerc  vcl  non.  Vcium 
multaintcrucnitc  poffunt  ,  vt  iufhfsimam  3c 
oeccilaciam  caufam  teluendi  dcbitor  habeat, 
nequcquodmonetx  valor  muruarusefcpcrpe- 
tuodebitorfundofuocarerc,  autpcofioocsan 
nuasprxftarc.adltnngi  dcbcc  Quibus  coofc- 
qucQter  nclla  loterhunc  &:  przcedcntcm  ca- 
iuminhac  j|uxicioac  tatio  «iirfcientiz  ftatui 
dcbcc. 

Jttinimdtbitoremorefi)  ]  Hicquidf  nulladubi- 
Candi  raciocfl.quod  moiafcmpercinocct,qui 
moramadnnfit  ■  fcdilluddubium ,  quod  tllum 
attincri  ctiam  ad  intercfle  auoincnti  monctz: 

qaodquidcm,  cuinperintereflc  vfuras  inteHi-  icctaratiooe.quiain  hisindexadccttamq 
gicquznon  oificx  ftipulaciooc  dcbcncur,fal-  tiracemin  iudicium  dcductaadftiictuscft, 
tum  cflc  exiftimo.  pctitionis  tempus  fpectetur ,  8c  pctarut  ti 

VbtrydlHAtnfinc.  ]  lo exttemo  huius th.hoc  nunc cft  :  in  his  vcro  indexliberamcx bo 
ptopoait.quodii.cxfimpliciccr  aliquid  difpo-  cquoxftirnaodipotcftaccrchabcat,  quay 
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aartopor:eat,idcoquetofumiefcraturadtem-    tcftatxtcmpore  vel  poftres  pluxis  effe  depre- 

hcndatur,&  hactcous  intcrfc adtioncs  illasop" 


pustciiudicitx  Qux  i atiofortenon  faris  coa- 
cluditj  quoJ  itbeuilla  xfbmaodi potcitas  ad 
pixftatioaesfiucluum  vfutarum,&  aliaqux  cx 
bono& xquo dcbcntur.  pcrtioet ,  tum  ctiam 
priorillapars  vidcrut  dcftruipcr  limitanoocm 
fabic&im tnverf.ia jlrMi  i$trts  ,  quadcbicorcm 
eui  ancc  litcnt  conccftatam  moram  fccit ,  vtro 
tcmpote  rcspluns  fuenr,codimnari  cxiftimat: 
quodfi  niuJcx  ad  id.  quod  iD  iudicium  dcduci 


poni,  vt  quanti  j.itnr.jtio  creuir  vfque  adlttcm 
conteflatam  ,  in  Itricti  iuris  iudiciis  ,  quan- 
tamvfqucad  condcmnationistempus in  booac 
fidci  iudiciis  prxltctui.  Nam  &  abftirdum  fue- 
rir.quoddicitutinhisfpcttari  tcmpustci  iudi- 
candx,  itapra.r,.fc  accipcre,  vt fticspluris fuc- 
tit  tcmporc litiscontcftatx.  vcl  loreimcdio.id 
in  coudcmnationcm  dcduci  non  pottit.  Magis 


turtcmporc  liris  co jccltarx,  prxciscadlc/iftus  pro  Anc  Fabr.facerc  vidccur,abipfotamen  t  on 

cft  ,  jcftimationiS  qux  antc  litcm  coiueita-  propofitum> quod  rc  depcrdiraaiuc  litcm  con- 

tant  fuit.ranoocm  habcre  uon  potctit.  FortalTis  tcftatam  ncccffaiium  dicitur  clFc  luramcntum 

itafupplcndaratiocrit,  quod  iudex  in  bonx  fi-  in  Jitcm  Quod  ii cnim icspoffit xftimari  a iudt- 

dct  i-jdicijs  ctiam,  qux  poitcacontingunt,  at-  ccquaoti  fuctittcmpotcmoraf  antcliteancoo- 

tcndcic  potcft:  quomodorctfiorcric  toter  duo  tcftatam,ctiam  poffit  xilimari  a  iudice.fi  penc- 

il!i  mcbraoppoiitio.tlc  non  obfcurc  htnc  contit-  ritanrclircmcoorcftaram,  quoniam  quanti  te- 

matur ,  quod  crum  cxccpcioncsfotmulx  aon  porc  morx  fuerit,  facilc  fciri poflct :  vt  proindc 

lofcrtas  poft  litcm  contcftatam  admittctc  iu-  otficium  iudacisad  tcmpus  illud.quod  litis  co- 

dcxpotcft.  Cxtcrum  jn  hac  quxftionc  ua  di-  tcitationcm  anteccitit.potiigi  non  pollc  vidca- 

ft  ngucndumcft:  quodrcs  autpcrtjt  citra  cul-  tur.Ncquc  valdemouct.quodlitisceoteftatio- 

nam,qui  cafus  taotumadmutuu  pcrtioet  ,quo>-  nc  noo  debet  dctciiotficii  coditioacloris:  qma 

numdcbitor  (pccici  oaturali  aur  toicuitorci  in.  imo  dcteriornon  fic.vel  qui  potuiflc  ftatim  mo- 

tcritu  libcratur :  auc  pcrit  interueoicatc  mora  racommifrarcmpctcrc,  vcl  quia  boc  ex  acci- 
vc 
au 
di 


vclculpadebitoris.  Et  htcruriusaut  perit,  ante 
autpoftlitiscootcftatiooem.  lllo  cafufi  adm- 
diccm  dcucntum eft.  iutamcntoin  litcmicsx- 
itimarur,quoniam finciuiamentt  ddatione  u', 
qux  non  cxtat,  ludcx  xft  mare  non  potcft/.  i. 
f.vitMinitteiur.quod  dcaclionibus  ftriclt  iutis 
ibitradiium.ii-.  quibusaliasicgulantet  m  htcm 
non  iuiatui.euatn  &  multomagisin  bonx  fldei 
iudicijslocum  habcic,  tcclc  notat  Ant.  F*b.  16. 
ermiA  i  Hoccafntcscitraiuiamcutum,  ptx- 
tcrquam  fi  in  bon*  fidci  ludicns  dolusrci  iotcr. 
Mcnirct,aiudicc  xftimatut,  in  itrictiiuiis  u  !i- 
ciisquanti  Iitis  couu-ttarx  tcmporc,  in  bmix  fi- 
dcijquauti  rci  iudicadx  ttmpoicfuc  r lr .  C  ui  tc- 
gulxia  vtroquc  cjfu  l:ni|tatioae  addic  Tr  nift 
dcbitorfuericin  mo' a;quod alus  abfutdumvi- 
dcacur.motam  non  noccrc  rco,  &  cocdicionem 
actonspcrliris  cootcftatioocm  fieri  dctcriorc. 
In  contrartum  tamen  difpu c ar  Ant- Fnb  i  6  ttnietl. 
j.icaduo  tll.t  tcmpuraconfidcrari,  vrtcpusmo- 
rxnonattcndatur:  tum  quod  in  ftncti  lunsiu- 
diciisilludtantum  vcniat.quodiniudicium  dc- 
dudlumfuu  cumquodalias  fcqucrctur.  ratiffi- 
me  locum  h  ibiriuam  jitam  actiOnum  differca- 
1 1  jin.quo J  uon  facilc finc  mora  ad  iudiccm  ea- 
cur.Vbitamcn  futtafiisnon  incommode  rcfpO- 
dcu  poflic.diffetcnriain  illam  cxpticandara cffc 
pofitistciniiQ:shabil«bus,li  vidclicctluiscon- 


dcnti  cft,quodicspluiisfuittempore  morx:  8c 
omnino  cum  hxc  fic  actionis  natura,  nihil  ha- 
bct  actorquod conqucratur  '•  qux  ctiam  caufa 
cft,  quamobremin  ftiicti  iurisiudiciis  ftuctus 
antelttcm  contcftatam  pcrccpti  nondcbentuc 
/•j8.§.7.^v/«rNonobftabit  euimi n  b.t.  ai 
quam  ic  fimiIcsrefpondct^>;r-  Ftb.  pcrdiftin- 
clioncm  iotcr  moram  lapfu  dici  fle  inrerpclla- 
tione  contracFam  :qu3muishoc  ipfum  dubium 
fit,an  lapfu  diei  mora  conrrahatur,  dcquo>»/r. 
^.z.dtff.  j.  &  diffcrenrix  rationofatispctfpicua 
clt.quinimo  v :iobiquc cadcm  tatio  ,  quod  er 
quodicslapfa  vcl  dcbitor  interpcllatascft,  iam 
iolucic  fc  dcbcicintclligit ,  dc  quo  tamen  vidc 
pienius  Ant.Tabr.iO.ionuB  c-f,  llla  al;a  qua.lt io 
cft>  autcmpus  tei iudicaodxitafptdtctur  ,  it 
prxredcccisnullaratiohabeatui.quod  c,  •  .i.m 
afiiimat  A>it.F*br  fcd  cgofaKum  cllc  non  dubi- 
to,cum  mhil  vidciipollit  abfutdins  .  qua<^  ita 
prxcifccxticmailla.  &  qaafipnncJafptclati, 3c 
rcpugr.at  ratio  ante  propofita,  quod  in  his  ittdi- 
ciisiudci  ctiam qux poft  litcm  contcftata  r  .o» 
ponuntutvfqucad  fcotcntiam  auditc  &  .idmir- 
tcrcqucat  3c  funt  omnino  lcuifiima  Fabiiar- 
gumcnta.  Pluiibushancquxftioncmcxplicarc 
8i  cxtncatc.  nccantmi  nccingcnii  citSj^ti 

IttJex nd ctrtAw quantittutm.]C\im  hanc  qux- 

ftioocm 
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ftionamingenere,  imoinpartictilaridc  fpccic  THESIS  XIV." 

dcbiupiopooic,  vuiofc  vtitur  vcrboquanti-      Ambagcshac  th.agcre  vjdetur>4urodcbito- 

catis*  rcm  cx  mutuo  intcritu  rci  libcuri.ncgat.neque 

Si mor*mf»atvtndttor.]  F.t  hoc  quoquc  prx-  tamcn  hoc  prariudicarc  communi  iuri,  cjuo  ca- 

tcr  methodi  lcgcs.pioponcrc dc  vcditoicquod  f«sfottuitinulloiudicioprxitati  dicuntut  Nt- 

gencule.c6c dcbct.  roirum rcj  cxpcditacft,  infcreflc antantundc, 

Sc4rt>pluruuinperecontra3w_]  S'i  modo  con-  an  idctn dcbcatut,&  icaan  dominiumrei  indc- 

euriAi  morj.aliascontraclus  tci<.;>'.isinfpicicn-  bitorcmtunsfcucut  nccnc  :  quoniam  cxcet- 

dum  cflc.vcrum  non  puto  .  quamuis  hanc  cx-  tarationc  luris  vbi  nulla  culpa  v el mora  alico- 

phcatiuuem  vix  aumicur  Ttcur.  qui  tcrr.pus  iusintcrucnic  tcs domiao fuopcrir. 
mo.a  *  coutuclusdiftinclim  proponit.  L  i  T  A. 

Quamrci  iudum:t]  Mon  latis  bcnc  opponit       Qutdtt:amfrcctiit .]  Sciiicct  vt  nummi  a  pu» 

aempuscontuCtUjCcmpoiitci  tudicit.t  .  cjiod  pillo  d.iti,  fint  pcriculo  crcditorisacc;ivcnnc 

etum  aliudtcmpus  cUhtis  coutcilatx  ,  qucfi  ctiam  fi  roofumpti  noo  fucrint  •  q  ia  v'r  rcde 

xcs  plurisfiteiusutionecQ  habeudjm  dubiuii  Accuif.al  aspupillus  dctcric^is  cflct  cond:::o- 

nondcbcc  ais.quam  maior  &quoad  nou  tiabfcrturdorr.i- 

Si  empter  tn.ramfxcit,]  Hoc  cxruhancrr.ace-  nium.fic  proprcrcondicioncm  pupilli.c >  ccrum 

riamcft.vbinondc  mou  ciediroiis.  fcddcbi-  inalijs  &  quoad alioscfft  clus  petindc  lubcdfi. 

toris  ru&atur ;  Si  cotantum  pcitinct ,  vt  mou  cfr.a:  fi  vcium  mucuum  conrradtum  cflct  :  id- 

Tcnditoris  ,  per  fcqu  titi,m  cmptoiis  moram  coqi  c  eium  dixctim  nummis  ita  amiflTs.  pcr- 

porgetur.it  a  vt  in  xHimanda  rc  iljiustcmpoi  is  in  icac  fi  coniiimpci  <  flcnt,  cxmuruo  agi  poiTc. 

arapliusiacionouhabuturor/  }.%.vlt.dt  aclion.  Planc  Azoi  nprobatus ,  Jc  cafu  pecunixa  pu- 

tmft.  pilloin  folutum  datx  locutus  videtur  fcd  vt  fu- 

Si  fidttyffor.]  Specialishxc  tatio  eft  in  a&ione  pranocatum  ,  eadcm  quoadhos  cffcclus  pecu- 

rnandati,  cxquanccamplius  nccmiousquam  mxc'  pupillomutuo,  tk  folutionis  caufa darar, 

lbluit  fideiuflor  i  confcqui  dcbcc,  dcquopluri-  propoitionahtciratio  cft. 
husAnt.T*k.i6.comti~l.?.  Li  r.  C. 

Dtffcntiunt  dtutrfimsde  Dd,  Omncs diftinclio-       Immifcct  hic quxftiooem  illam,  an  rei  inrc- 

nis  propofitx  parccs ,  cum  imptob^rr  vidcatur  ricus  oatuulisvclfouuituspoft  moram  rtipcr- 

•J"r  catamenpars.vtibiiftimatio  debcturiuic  ucnicns,Iibcret  debitorcm.  Ec  diftmguit  iotej 

aclionis,  infpiciatur  ttmpuscontucrus,omni-  moram  tmuftam  8t  iuftam  ,  vetbis  aliqu  antuni 

no probanda  vidctur  tum*x//««i«/»  li.deno-  impropnjs,  quoniam  vbi  iufta  litigandi  caufa 

uation.tum  cx  ceica  racionc,  quod  talc  quidqua  cft.moradici  noo  potcft./.  1 4  d.vfur.  quam  di- 

dcbcatur.qualciuobligationcm  cftdcductnm,  ftinctioncmcamen  non  redte  applicat bonxfi- 

ic  quodhicxftimitiocft  in  ipfa  obligauonc&  dci  poflcflori :  quor.iam  hxc  fibi  icpugnaoc.iu- 

ipfum  piincipalcadcoqi  ficut  hominc  piomiflo  ftam  caufam  littgandi  noo  habcrc,  &  ciTc  bonae 

ipfchomopetitor  ,  ica  promifla  xftimatione,  fideipoflcflorcm,  vcl  viccucrfa  Ncquc  moucr, 

non  nifi  ipfaxftimatio.qualis  &  quantam  con-  quod»»/.40.  dtfttit  htrtd  ctiamnon  verus  he- 

tradumdcduc^acft.pcrcndacV  prxftanda  erit.  rcsiuftamcaufam  litigandi  habcrc 

Vbi fub diflinguunt. JRcclillimchrc  diflincxio  poileflbccspoftlitcmconceftatamparcsci 

improbatut:ctenimquod  adiutamcntum  affc-  cuntuc  velquiarelmcicur  inmum  ronrroi  er- 


crionis  appdiatum,  (dccjuadiuiGone  agctnc 
difp  fcq.Jattincc  ,  cuni  permittatutxftimatio 
asl>irno atftous,  ctiamlonge vlcta vcramxfti- 
macioncmrfruftra  &  ineptc.detcmporchoc  vcl 
illoconfideundodifpuutur-  luramcnrum  au- 
tem  vcritatis  cx  neccflhace  cancum  prxftacur 
incafuteiperempcx ancc  litis  contcftationcm, 
coquccumhic  non  indulgcatut  affcdioni  iu 


fix  non tcmpus polt litem  conccftacam,  vi 
cius  quodomocspoflciToreslice  conteftar 
Ixfidci  ctTifi  Jicuntui.racionecxitus  iudi 
re  coicla.quoadfiuclu?  tk  aliaattincr.atc 
relittsconreftatxpcrindc  cum  ijs  acattir 
cum  alijs  malx  fidci  pcilcfloubus.  Et  difti 
igitur reucu tnrer  cumqui fruftratur  ,  i 
iuftc  folorioncm  diffeit :  qux  jpfa  diftincl 
Hottoat  tUufl  ttuifl  icr.quem  ptobiuic  fuot 


rantis.tanci resxftiroaodacft, quanti  fuittcm. 

poicmorx.«5c  hacfcnus  vcra& fcntcntia  Batt.ck  n  tfof.7 .fr  infr.difp.  zb .th.  j .  5c  bu  t  jbj 
toftal,  hic  rclata.  piobar. 


DE   MVTVO,   SCfo.  jyr 

Lit.    O.  dumcredidirprxfcrnexpreffx:  quodidemre-  « 

tiontamenprcfo.]  Rciftc  improbar  fentcnriam  pctit  lit.E,  quod  ctiam  tcmporc  prioribusprx- 

iftam  Deluo;  quoniam  pcrpetuahxc  fignifica-  tcratur  .•  quoniamfi  prxfcrtur  ,  nccellum  cSk 

cioeft  vcrbj,/#rif*/«w,vt  dcnorcr  incerituru  rei  prxfcrri  pnoribus  :atiast-ad.  potcftascft  tacicx 

naruralem  vcl  fortuttum.  ldeoque  ctiamprobo  &exprcfl'x,vrcx  tcmpore  lusvrriufqucxftimc- 

eiplicationcm/  4  k.t .inverftjfjipericulumi  qux  cur.Eftentm  cad.ratto  &  vis  hypochecxraciras- 

fuitolimfentcntia  Tohannis,  quooiam  dcponi-  exSCto  ,  &ciusqui  inrcmatiam  crcdidicfuk 

lur  ibipecuniagraciamutui.ic  dcpofitumtllud  cxprefla  hyporhcca.quia  vtraque  priuilegiara 

ordinacurad  mucuum .  v c  locuumur  Bartel.  c*  eft:quod  tpfetraditTr-Miffe.///  r  adcoquefru- 

Cafir.in  dift  /.4  hcet  Bartol.  eySaiic.tbid.  magis  ftrance,quafipermodamampliatiooisfijbiicit« 

ptobent  fcntentiam  Azoa.  vt  tum  dcmum rcs  adcoctiam,  vtremporc  prioribus prxferarur* 

fiue  pcc  iniaaccipicotis  periculo  fit,  fi  modoe-  quoniamptiuilcgiumhypotheex  in  oulla  alia 

ius  aliqua  tcl  lcutffima  culpa  prxccdac.  Ca-  re,quam  in  turc  prxlarionis  confiftcre  potcft. 

ftrenf.  auceracum  aliisraagisdiftinguic,  anpc-  Etillud  ipfumcamcn  intb.lit.  D.  &E.  parUsw 

cunia  adnumrraca.an  in  facculo  fucric  dcpouta.  fubrUicerdicitur,qaod  qui  crcditur  in  rem ob- 

Quodftdtbitor  pncio.]  Vcquispaftoadcarce-  ligarammonbabeactacitam  hypothccam,  fcd 

resfcobligarepoflir.tationiiuris  conucnircno  exprcflam  priuilegiatam  :  qaia  nuUam  plaae 

viderur;quodhoce*ccdacpoceftaccm  conuen-  hypothecamexfcntcntiaipfius  Treutl-  dcquo 

tionis.-  cxquanonnifiactioaddandum  vclfa-  i»/r. i.^.i^.habcc.nifiquam  fibiconuenrione 

ciendumnafci  potcftmequc  vUaactio,quaqui«  parauic.hocauccmfacloius  prxlacionis  confe- 

iflceadaraliquccnincarcercmire  oportere  iorc  quitur:quodnonfatisbeneexprcfsit  Tr.  Ad- 

noftro  prodicaeft  :  dequopluribusia/r./4r/a.  ditautemead  lit.E.quodhiccredicorcedatdo- 

difput  19  th.  t.lit.T.  vbiTr.fimilierrorc.quod  tipriori  Egovcriuscxiftimo.quodctiamccdae 

fideiuflbradcarccremlcobligarc  pofllr.  dcfcn-  doripoftcrtori,cx  1pfadr.iV0w.97.  quam  Treu. 

dit.EccamcnTr.cautebicnon  fimplicircr  hoc  adduxic,&  maleinccllcxiccum  lbicancumex- 

pac"tumprobar,fedcumdemum  aliquid  operari  eipiatur,  quiin  militiam  credidit ,  dcquoplu- 

ftacuit  ,  fi  factapriuscxcufsione,  debitornon  ribus  d  difp.x^  Triaautcmcolliguntur rcquifi-  1 

folucndodcpichendatur.vtadeoprius  a&ion£  tacxhacth.  vt  hypothccx 6c  prxlariont iocat 

intencacaracfleoporteat.nee  aliudquicquao-  fit;  vtexpreflcdepignoreconuentum  ,  vt  no- 

percturpaclum  ,  quam  vt  pcc  illud  bencficio  minatimadcmendumvclrcficiendumpecunia 

ccfsionis  bonorum  videatur  efle  rcnuntiatum  :  crcdita,&  vt  in  eam  rem  conucrfa  fit ;  quod  a- 

quodiu;urcfiibfift«.tra«ftatur  injr.pi-difp.2^.  liasiuspriorirarisaliiscrediroribus  quxfituro, 

tbtf.4-.  cumininriaarTcrretur.  Colophonisloconorara 

Suptr  dtbitoalieno  ]  Quodhicproponir,  mu-  libec,  qux  hacdifp.alicnolocopropofitafunr, 

lieremquxrenunciauit  Vcllciano,  cfficacircr  6c  1. tb  9. prolixe  depupillominore,  Scc.  1.  tad. 

ad  carccremfe  obftriogcre  poflc  ,  intclligendil  tb.ltt.D.xh  prodigas  lege  ,  tn  fcnrentia  fiar.  j, 

cft  propoot  ex  conftirucione  Elcctoris  Auguftt  tb.ix.de  fotutione  particulari,  &  anf e  diero ,  i- 

fiut.t  c.ii. Vix  cnim eft,  vt iureciuilihocobti-  cemqucde mutaxione  libelli.  a..th.  ij.  dcxftu 

Bcar,  quo  vix  incaufiscriminaiibusmuUcrcar-  marioncreiperemptx.  s  th.t4.tit.  6.&ftqq.  de 
'ccti  po!i  it  nunc^t!  Kou.tj+.t.  9.  dcbirore  libcrando  pcr  inreritum  rei,'  i- 

llloveroeafu.]  Dcbitoremnon  excuflum,  Sc  tcmque  eo  cxcutiendo,  Sc  tandcna 

cui  aliauidproalimencisrdiclumcftfuisfump.  .  :ot a  rhcl"  vlr.dc  priuilcgiofic 

cibusalcrc  fedeberecradir.  InquonuUaplane  fXxlationc  credi- 

xatiodubitandi  eflepotcft  :  8c  ad  quxftionera  Xoruoi. 
4teincarccrandodebitore,cafusdebiroris  non- 
dumexcufsi  pcrrinercnon  potcft.qaoniamhic 
«tiamincarcciari  non  potcft. 

THESIS   XV.  V 
Thefis  bxc  rora  fugiriua  eft,eiul!qne  materia 
aroprio  loco  r  racracur  mfrf.xMJp.i^jtb-  7.  idto- 
^uepauciscamperfttingamus  Airlic.  A.hypo- 
iquamiiabetiquiiflxdificiujacxttuca- 

Ihh  M 
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tST  rtlipojanffrmatio.  ]  Rcctiusfortaf- 
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otTettor,  iu:usciTe  videtur. 

Mori->i,iv:t0rcitptHtntjl  ]  Cum  dixitTctfao- 
tum  luianiium  cllc-pci  Deum,  fubijcit,  rrori- 
buutc*  o:ur:i  ctic,  vt  ettam  lurcrur  pro  alio.  in 
quibusnulla,  ijuam  ramcn  vctba  tcquirunt,  cifc 
oppofilio.quta  ctiam  iucius  pioalio,.  turabic 
pci  Lcuni,fcc  aliudtftpci  al:q;iem,aliud,  pro  a- 
liquoiutaic.  Quxft.o  autcm  harcaD  pioalio, 
&  io  aiitmamaltLiia*iuiaiipoffic,  propofitaio 
gcucrc,  malctcuocauir  ad  Ipeciem  voamiuia- 
meoit.  vidclicct  vtcxallcpatisappaiet .  quo4 


cooftac 


>..}  fis  diccrur,  cnuntiatio  cjuz  lanquam 

*^gcnuscomplccticur,  &  arfiimationcm    calummx  appcllatur ,  quod  an  pcr  altum  prx- 

Bart.  im 
ci  quo 


•£•£$&  nc^atioocm.fupcrquaeuam  luian  ftatt  poffic  oltm fuillcopioioucs  notat  B, 
tat:oifi  quisdixeric  aliudciic  ,  fupcr  quo  l.i.S.finauttm:C.d.iuram.pro,tertalum.^i 


iaratur, abipio  iuramcoto,  qcodcitipfa  numi-  loconon  pollcfatis  pctfpicue  ptobau  vdctut, 

»is  diuini  obtcftatio  :  quo  rcfpcxillc  vidctur  adco  vr  gloir.corrcctasn puicc/*t')*$. qui alicno. 

Ctnarrincap  cfuamuud.pad.in  d.p.i.tnprir.cip. \bi  ddam.  irifcd-  de  quoplunbus  infia//;.^.  Itt.  D.) 

iuramcotiimdcrinitinuocationcm  nommis  di-  fcdbodtedcciHimelTepci cap  vlt  d.  iur. talumn. 

uioiinteltimon!um.PorroQn./a««/A«j//i«»4-  i>:6.  dummo  lo  procutator  habcac  mandacum 

mtntaC  ft  adutrf  vtndtt  dcfimt.quod  fit  aftiirna-  fpccialcdc  luraodo  (uper  ccrta  Sc  fpeciali  caufa. 

tio  vel  ncgacio  vctbisexprcllacum  vera  rcligio.  Caucroquinmquxfttooe  ad  thcfin  rcuocata 

ne.Vbiduplcxiucurritdubium.  t.an  luramcn-  dtilingui poffit  ,  ao  agatut  dc  obliganda  con- 

tumiodigeatveibisouncupatts.quodiple  Cyn.  lcicotia  alicuius,&  cx  vetaratioacoooputarim 

magis  ncgat  probaos,quod  cttam  mucus  u:i  arc  rcclc  turari peralium  ,  proptcr  fvimmamiuta- 

poffiriqum  Couarr.d.  toc.  nu.f  ncc  m  co  quidcm  menti  perfooalitatem.vt  tamcn  root  ibus  vel  Ic- 

quiloqutpotcit  ,  vctbadc  ciTeotia  iuramcnti  gc  almd  recipi  poffit.  Quod  fi  vero  de  actto»e 

cfleputac  Eqmdcmbomo  etiam iotcrno  afFc-  vcl cxccptioocpcr  modum  conucntrbois ex iu- 

c*tu  Deum  tcitatt  &  obrcifcari  poteft,  vcrum  vbi  famcntoquxicodoagaiut,  tndiftmctepcr  p:o- 

dceffectu  undicoagit  jr  ,  vcrbis  opuscflc  vi-  cuiatoicm  imo ctiamfciuom  talc iuiamcnt am 

ietur,  nifi  iicubi  niagifltatus  v.  c  iomuto,  l.oc  prxftari  potcft/.p.f /*»./.  ic  tjrl.i }J  14./.  n.b  t. 

geftu  aliquo  fupplcri  pollc  dccc  nat  :  cxtcro-  I;  modo ciuftnodi  pcilonts  ftteiit  dclatum  arj»* 

Juiohic  vcrbislni.  uanutKiipansopuscllc  crc-  dd text. alias  fi  ipfi  priocipali  dckratur  pcr  pro- 

idcrim.  Altcrum  dubtum  nafotur  cx  vcibis,  cnratorcm  prxftan  non  pofle  ftatuctim  ,  qoic- 

tnmvtranhgionc  Equtdcm  fidifputemusio ab-  quidctiamdicatZot»c/p4rM  d:fer  tn.qnoniam 

fttacto  k  quafi  10  Idca,  ooo  potcitmcrcn  no-  co plaoc modo  quodciertur.  iiuamcncum  rrx- 

■aeo  iutamcnci ,  nifi  vbi  inuocatur  vcrum  ou-  ftarc  oportct .»^-1  ;.§.v!t  cumil h.t  c*«!ias 

xncD  :  cartcrum  coofideraca  opiotooc  luraons,  ini  jria  ficrct  dcfcrcoti.qoi  ab  ip  o  dominoptx- 

quifupctftitione  vclctroteduclus,  aliquidpio  ftaii  vult.cum  multumintcrfit  .  a c«uo lotctur, 

Buminecolit.aliud  ftatuendumcrit  quxcciam  argurocnt  l.ii.tnprincip.C.h  t.  dcquoctiam  m- 

fcntcotiaptobatur  iCouarr  md.c  tjuamuu p.\.%.  frarfc  lo  lit.T 

t.numertit  &f"Jf- Cxtctum  loca  htc  uoi-tadc       Vulgatahoditrnovfu.)  Variasptoponit  foranu> 

receri  iuramento  Romanotum  ptxter  Fejium  lasTr.t.  #(t)  .^urliilcbru  Jtfrrrti  t>nt»  \Erftrfti.  x. 

Jubtit-  L-vtrtn,  faptdtm filtctm.  dcf.'riptafuntcx  fc  n  2i^rliehrii  «Irrtrrn  j  TLn  lU^tsWau.  4  »*ct> 

»rtjfonioltb.%.dtformul.fol.ipagtn  jio.&Ciuarr.  ffbriMhdKn  ^rtnjfnt»Hc>n><lr)rcn  IVoxttm  &  Uc- 

intap  auamuitpart-i.num.it.  vbi  prolixefotma  oique  per  fimplicem  fidci  mccrpofitionem ,  tcr* 

Jiutusiaramcotiexpooitur*rf«VRr«iiri'i.V4r.>.  atMtH ^rtrorit ont  ^laiifcrn  De  qmbusomntbus 

VVtftmb.mparat.h  tn6.  duplcx  quxftio  cft :  an  fint  iutamcota  ,  &  Q 

Hodttinbtntconflttutu.]  Duplicitirper  Dcum  faltcmhabcaotiuiamcuticffcctum  .  &:  inqui- 

iutati  potcit.cxprcllc  61  implicitc:vcluti  fi  quis  bu.Ec  quodad  ptimum  attiner,  dmplicitcr  iia- 

pcrfalurcmiibcrorurn  mret,  knc luraic  intclli-  tuo  luramentum  casformulasooncllc  cum  C*- 

gitut/ita  Dcusfaluoscircve!itlibeiosfuos:cui  uarr  mtap  quamuuf.\.%,z.n.  j.  quia  dcficiar  ef- 

;ia  iutaraeoto dcctfoiio  «quodapartc  (satialciequifitum  lufamcatiquod  logtcduut 

dcfij» 
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dennitionem,  Yt  vidcl:'etfiar,perremfacram,  det .  &  adatftienem.vc! rxrcptionem quxrrn- 

<3tiicm  <£></»«.  i.diictccaic.loiigcdiffcrrc  tim-  damfufficit,pattis  dclatiooi  lacisfecifle,  .\rgttm. 

pltccmptomiffioQcmitutamenro,  ptolixc  rc-  l.j  §.vltim-  cumll  feqq.hocttt.tx qmo Iafon.  indu*. 

fpoa lcos ad captc  quodcx  lutc Canoo.in con-  /. i.§,turaticontrdFatrrum,tn§  tttmfi quulnflit-d. 

tcauum  adduci  lolct :  vc  ptomde  Tteuil.  ci  in-  milton.  fquemlocom  pon  ncttt  acccptt  Tteutl.) 

iuriamfaciac  ,  impucando  quod  omncsprxdi-  defcndu,  fi  parsdicat,  qnod  llt  contcnta  ftatc 

Ais  formulas  eiufiem  cinn  mramcnto  Itatuat  fidci  acloiis  St  ctcdcte  cius  coofcicotix .  &  a- 

efle  efticacix  :facicquod  ipfe  Ttcoclpaulo an-  tftot  dicat  itaefle  pet  fidcm fuam.aclon  acquin 

tc  dixit.taotumiuraodum  cfle  pcr  Deum.  Cx-  adioncm  Atquio  iniuian.ctuv  confirrtatoriia 

tcritm  inptomillionc  &  turmula  i'la  btt)  Oiy.tlN  vbiquc  ptxcife  tequnitut  tu.  ;>u  ^ncum ,  veluci 

licnciii  ©lauJMi  /  fjllaciam  homonymtx  inefle  conccaclu  minoris  tuthtnt.  fttramtnta.  C.ftad- 

rccrcaducrtti  &>u»rr  J.ci-y  x  numer  ^.quu  vcl  uerfvend\o  tranfarftionc  maioiis/.4i'C</./r.«r/- 

incclliguui  fidcs  homiots  C  li-iftiam  politica,  aftton.ia  alicnatiooc  ici  ioa\iicap.ccntingmt.zt. 

vcl  fidc»  fatuiicai  pciquam  vtpotc  rcn.  facraln  h  t  tcnuntiatiooc  hxreditatisorp  quamundtpa- 

iurari  poiie  ccofct  Couattu.  Qtixftio  fccunda  fiuin  ft.quibuscafibuspromifsionem  pcrfidcm 

ptoponttuc  tnverf.faneauia^frrmijf.onu.drcsbi  ocquc inre Canonico fufficcte  confiat  :  vtpro* 

afhrmacquod  quoad  o.iferuacionem  omncs  hx  inde  falfum  fit,  quodTtcutl  ifto  tutc  cttam  nu- 

formutxeiuidemfiiucfhcacixcumiuramcnto,  dam  fidci  intct  policionem  pro  imamcnto  ha- 

fcd  cautum  quoad  pacoam  diffcrrc    Ego  h.tnc  bcti  afntmat.ln  prormfloriis  lurameotisaliquo 

quoquc  fentcntiam  falfam  cfle  exiftimo,  quo.  modoconcedipofsic.quod  vimquaftcorum  ha- 

niam  cfficacia  lutamcnti  ab  ipfa fotma  iutame"-  bcant  promifsiooespcr fidcm ,  fi  officium boni 

tifluic  fcquidcmoonnegauetim.confuctudtne  vui,  promittcosfaccre vclit  j  fed,  quodrecle 

eftcftusiuiamcncieiMfmodipromiflionibustri-  peccac.acqutfidcm Dcotcfte fiimatam tumpit, 

buipoflc,  maxime  ineiuGnodipcifoois  .  quas  &  minusgtauiccr  norac  Couarr.  violatot eiuf- 

adiucauduraadftiiogicurpe  fic  .  veluci  rcgibus  modi  promifsionis  .  oon  icagrauiccc  puoitor: 

auc  piiucipibus:  cartciumcxtra  tftos&  coufuc  cuicxemploeft.piomifsioiutataillufttium  pcr. 

tudtniscxptefl.%  tctmtnos ,  noo  nifi  lurccon-  fonarum,eiufquc  violactoni  adtcclapcroa  in/. 

ucntiouuiftasptomiifiones  xftimaucrim,  prar-  fenult.C.d dtgnit.  quodctiammconnrmacoriis 

fcrtirnfimpliccs,  bcn  <juten  ilrctrm tuiO  <0lau#  iuramcntislocumhabctatgum./.4o  C-</*rr*»/- 

frcn  iiccc  laftnt.j  f  turari Wn.poft  multos  iura-  a Bio.  cuiuspocniscumqt:t  tranfactionisooa  iu- 

mcntoiftaspromiflloncscxrquet.qucmfolum  ratxfidcmruropicnon  ccnanconftac 
teetcallcgauuTicutl.in  cxtcrisCyooBait.S.»- 

l/c.malclcquutuseftfidcm  VVefemfr.conf.ti.nM.  THESIS  II. 
ip.in/r.quihoc  quxruot ,  anio  e»C»,authen.fa- 

cramtnta  rcqmratut  iutamcnrum  cotporale.id  Lit.  A 
eft.vr  ipfi  ad  morcsfuos  loqituutut.ractis  bj*jin- 

gcliisec  fctiptdtisfacm,  aofjfficiat  fimplcxiu-  Ait inicio.quod  iuramenti  iftius  oon  fit  ma- 

xamcntum,  quod  vidclic  non  fiat  fimplici pio-  iorvisture  ciuiliquam nudi pa&i, ita  vtpropo- 

roifllooc  pct  ndcm  ,  fedtnuocatienc  numinis  fitionem  iftam  etiam  ad  iuramenta  confirma- 

<Jtuini,&adducendoDEVM  inteftem  :  quam  toriaaccommodet.quooiamfubiicit  hocgene- 

etiamvetam  tutamcnsi  fpcciem  efle,  docet  C«-  ri.quodita  diuidit,  vr  vel  confirmctur  a&us 

umrr .inc.aunmuuf  i .%.\.num  x.&fttjutnt*  vc  pco-  vcl  pctfonafideadftriogatur.ldautcfaifum  ciic 

iodcplaoecommeotitium  ficquod  ex  Sahceta  apparcr  cx.iam  diclis.  #>/.i  Codtc  Jiaduerf.vend. 

rtftrt.  Treucl.  quafi  illc  iam  fuo  cemporc  obfer-  [tg.41.C0dtc.dt  tranfactton.lfenultCodtcddtgnit. 

ttaii  lolttumfcvipfcticvt  promiflionesid  gcnus  6t  illisipfisquxTrcut.mox  lit  B.dcrtanfaclio- 

aroiuramentohabercntur.  Diitinguendum a-  nibus<Sc vcndtrionibus  lurispropontr-  £t  Cu- 

Iioquin  hic  oon  immcruo  videatur  iocerfpc-  iac.  cancum  dc  iuramcncis  promiflorus  agere 

ciesiuramenti  ,  quatum  pixcipue trcsconfir-  ridctur  ,  cz  qiiibus  turc  ciuili  000  nafcicyr 

niarociaaftus,  obligatorta  fiuc  ptomiifotiain  acxio  .*  cXteioquio  maior  eorum  ,  quampa- 

fpecic,  8c  dccifona  :  in  quo  poftcriori  gencre  ctorum  nudorum  ctiamapud  pnlcosRomanos 

aliquaadolocus  cffepofljt  fentcocix  Ticutlcr.  fuic  aucoticas.-maioccsnoitri.inquit  alibiCtce- 

guoutam  couharc  rcscx  couucuuonc  dcpcn-  to,  oulluro  viotulum  rcligionc  iurifiuraodi 

Bbb   x  miut 
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maiuseflcTolueraoe  :  8c  periurijacenforibus  firmari  poflit.mjltacaatione  «caon  voadiftin- 

ootari  folcbant : idquecftquod  cit.loc.  Ciccto-  cltoncin  ii^ctipio  vt  multc,  nulluatis  ilhus  fuoc 

niscxlib  §  oftic.ptobatur.cxquomalc  Wcfem.  caufx   Dicuu:  cnim  actus  nullus  vtl  p:oprcc 

etiamadioncmdaii  condudtt.  loaliocxtrcmo  quahtatcm obiccti  ,  quodin  (•  turpicudincm 

peccancquiiurcchiilinccvimoudipadliiura-  habcr,  vcl  proptei  dv  tcclum  ahcuius  uquiilti 

mentumhabcrc  putanc.  quod  iutant  non  pacTi,  cfleotialis  aut  folcomtatis,  vclob  lol  *m  condt- 

fcd  Dcoobhg-.tur  quam  tatiooem  rectc  impto-  tioucm  perfonx:itcmqi  nulhis  ift  vcl  iurr  gcnr* 

hitCeuar.incap  auamuup.        x. ».  7. 3c  ett  ca  naturxue  aut  canonum  ,  vcl  meiadifpofiticne 

manifcfte falfa.  quuin  iutamcntoincftptomif-  iurisctuiht:  qux  d:ftir.clionespattin.pioponu- 

fio,  cxquo  lurantcm  obligaii  oecclTc  clt.  tut  2    n  tn .lutktnt .jacramt,.ta  num.  j .SaJtrU  t_» 

l   ,    t.\   cnturtinrando.  ]  ExcrapiopoGtam  ah\DJ.  iliJ  quibus  jddcnda  8i  hxc  quod  auc 

matcriamhxcquxftioeft,anexiurciutandoh-  quxrhur  dc  confiimando  aclu  ahq.iocx  illotp 


bettinafcaturvcrboiumobligatio  :  cuius  pais 
affiim.insindcprobatur.quodcumhxcobliga- 
cio  pcr  acceptilatioocm  dtlfoluatur  /.1  j.  inpnr.c. 
daereptilat.  peihanc  ramcntaotumobhgat.o- 
ccs  vcrbts cootractas dilTolui  docec  /.«._.  J.  eed. 
dcauotofra  p.i.dtjp. 17  th.t.ht.u 

1  Lit.  B. 

euitocAfuinintegrumrtfitiui.]  Vcra  hxcfen- 
tcn"tTacrt,quodminor  contta  cootra&umiura 


fo iurc.quoinuahduscit ,  aut  cx  lUtcdiuerfo  ; 
cruodpotcltaccmhabcraltcti  iun  dcrogaodi  : 
quamuis&  abfurdumnoo  fitacluminualidum, 
ahquomodocxeodcm uirc  ct~fiimari:quod  do- 
cctut  aigum./ 1  Cod.fi  adutr  ,vt::dit  ctcnim  fi  ex 
ratiooc  lurisciu.hs  haclcnus  lobur  potcft  daxi 
conrraflui,  vt  excludatur bcncficiu  rcfttcucio- 
nis,  porroctiam  ita  cotirman  potetit,  vtcxclu- 
daturahquod filtcm  bcneficium  nulhtaris,  cp 


rum  non  rcftituacur.quod  ita  ctiam  docec.  Bart.  f.  ilicer  caufatut  quahtas  peifoox.vcl  ctiam  mr 
Saitc.Cafir.  Sicfr.  inauthfatramtnia  C.ftadu  vid.    ra  cimhsdifpofttio.  Ex  quo  nulio  oegotio  rc- 
ahicttatia  laftbid.&s  Conuf  1.  rtjel.  14.  Sfir-    fpoodcti  potcfi  _d  Trcut.rat  oncm,  qaodiura- 
ttarefiit  a  j.*.art.6.  vtnotandumfup.di^  \t.tb  9. 
lit.C.  Qaam  opiniooemcuraSfort.tcfteturefle 
communem,  vitiofe Tr.  allcgatotantum  prole 
Schocid.  &  Gail.itaptoponit,  quaflcomrouoi- 
rcrDd.intcr  quos  norainatirainiuriam  facit  Sa- 
lic.  dilTeotircnt. 

Ettamenipfeiurt.)  Ait  conuentionesiurein- 
ualidas  luramcoto ounquam  coofitmari,  adco- 
que,  cum  in  ptaccdcntibus  contractum  mino- 
«lsiuramentocoofirmariftatuat ,  coofcquitur, 


cjuod  ex  fcotcntia  Bulgari  authcotic.  factamcn- 
ta,adcoorrac*tum iurc Talidum icftriogar.  Ve- 


mcotumoondcbcat  clfc  Tioculum  iniquitatis: 
quooiam  imquitasduplexftatuipotcft:  aliaio 
fe  Sc  abfolute  talis,  alia ad meram  rarionem  iu- 
nspoGttui.qualisia  fyectc  l.t.Cfiaduerf  vendtt» 
vcl  hocargumcnro,  quod  conrraclum  mwions 
fioccuratorcmultiez  oeetcncisiure  validum» 
vulgo  Dd.  ioualidum  ftacuuot.  adcoq;  luraro c- 
tum ciufmodi cootraclus  coofitmatotium .  pro 
vcro  iniauitatts Ttocutobabcriaonr>orcft,fic- 
uti  oec  reucra  ioiquitas  cft  ,  cootraexuramero 
iure  ciuili  inuahdum  confirmari .-  atqi  canoocs, 
quyajramentum  ioiquitatis  vinculurr.  cflc  00- 
irumvtmaximc  haoc  cxplicationcm  admifat  luot,  iniquitatcmctus  ius  naturxvclgcnr.of- 
itetprima,Codic  (iaduerj  'vtndit.  quiaquodiure  fcndcntcm iotclhgunt.de quoetiam  Ccmarr.ia? 
«ullum  eft ,  priuataauthomate  noo  firmacur,  tap.ptamukp  i.tnprint.num+.&4. 
Jtcxratiooeinrisciuihs  ,  vbiacTui  oulloiura-  Atqut  hintortumtfi.  ]  PtxmitTa  oftcnduar, 
jncotum.quodactumillumfulcirc  oon  potclt,  malameflchaocillat.oocm.qua  coocludic  Tr. 
adiicitur,  loramcntum  folummaocreoporccc,  dooacioncmiotcr  cooiugcs  &  cam  qux  cxce- 
cxquoiurc  ciuili nullacftobligacior  vecumpcr  dit  foo.fohdosiuiameocoooo  confitmari:quo- 
authcnr.  fubiecTam Fiiderici  proculdubio  au-  niamprohibitiotftacftmcrc  ciuihs  cVinlinuav 

amphusaliquid  tioexternacanrum  0c  a  lege  ciuili  iotrodu^Ta 
folcoitas.ficut  &dctcrminatioii!afummxroc- 
rcciuiliscft,  qux  &mtnui&  augciipolTit ,  *c- 
lut aotduAiu.fuit  100. folidorum ,  a  nlt  n.ad 
jOo.l.j+.C  dtdonmtun  poftcaab  c-odcm  ad  feo* 
!>.  :.■>■,  .  .  :icli,lptn'mfr  C  detUnMiion.Qiua  Sc 
donatiointer  cootugcsoon  fimplicitcr.lcd  qua- 
tcaua  aitcr  paupcrtot  ,  aitct  locuplctior  fir* 

pioiu- 


choritatcm  caoooum  fcquuti 
«dieclum  cflc  vcrofimile  eft,  cumahas  rcgularc 
fit.  Tt  per  autheoticasluii  Codicis aliquid  adij- 
ciaruraut  derogctur  :  caquc  cocimunifliraa to- 
tcrprctum fcotcotia  cft ,  quamconfirmauimus 
d.dtfpMt4t  u.thef.  9.itt.  C.  Sed  vt  Baulogeneialius 
difputemus  ,  propofitio  iRa  voinerfalis  Trcutl . 
Suo  d  artusiauaUdu»  turamcc  ix  aua^iiam  cou. 
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prohibira/.tr    ionat.intirvir.ejrvxor.  &  mul-  Dedonationeiielerviriem  ]Prxdiclisc6iequens 

tiscafibusadmiflaeft /  i.f'i«.|  +  l.+o.d.t  l  4;.  cltconcraTr.quod  donaciointtr  contugcstu- 

d  vjur.  &  quxcunquc  tandem  motcc  confirraa-  ra  Cauon.per  luramcncum  confirmcturquia  8c 

tut  l.jz.d  d^mat  int.vir.&vx.  hicmcra,  quinnecperpctuaiurispoficiui  pro- 

Se.1aniureC.4ium.  ]  Pcrgic  porroTr  ncciute  htbiciocft5c  racioncsqux  dcfumuurur«:/.i 

Canon  donarioncmquxexccdic  joo.  folidos  feq  dedonation.  inter  virum.  pcxcerquam  quod 

per  iuramcntum  coofirmari.  non  neccflario  1  fcd  probabilicec  tantum  con- 

QuamfcncencumfaliamciTcexiftirno.quo'  cludunc.donacionemillam  principalicci  offen- 

niamaclusaliquosiurc  Canon.ptoprcriurame-  dcre  publicamvtiliracemminime  cfficiunr.  V- 

tum  fubfilterc  vidcmus,  in  quibus  maior  cft  nusfcrupulusin  hac  tracTationc  rcftac.  qucrn 

p!ohibirionisracio.ma:ornullicas&  iniquicas;  moQctTreutlinverfinterim  &hoe&e.quod(c- 

quodoftcndicur  cxcmplis  adducliS/i  Getl z.ob-  paraca quxftio  fir ,  an  iuramenrum  addac  vali- 

feru.  40» alicnatiooc tei docatis eap.  eum  contin-  dtcaccmcontraftui,&  anfic  fcruandum-  quaia 

gat  zy.d  mrtiur paclocommillario  argcap  ftgni-  re  pugnanCcsinccrprcrumopinioncscefcrrCo- 

ficante.  d.  fignor  in  quo  poncifcx  tdeo  quidem  Mar.incapaiiAmuiip.2.fi.Damttot7.  Vidcri 

contracreditorcmrcfpoodcr,  quod  paclumil-  poflitdifpttraciohxcmagisinvcrbis ,  quam  ia 

ludimprobatumilt,  lcdidco  refpondcr  conrra  rebusconfiftere.quoniameffedtu  hocquentur, 

i-jramcncum  ,  quod  ibi  pecuniam  ante  diem  an  cxratione  iurts  Canonici.qui  ulcra  joo  foli- 

tranfmiffam.fed  nuntium  rupiflefidem,  &de-  dos.qni  coniugi  dontuir,  donarionemfcruarc 

bitoicmcxcraculpam  fuifle  ptoponcbatur.Ex-  teneatur.quod  vrique  affirrr.ar.quodiuramen- 

cmplumilluftriuscftrnr.  auamuis . d. patl.in  6 .  tumeo  iure  validum  &  feruandum  cfle  dicit: 

perquodiusquodammodo  a  nacura  qux  fuc-  ficuricumiureciuilieiufmodiiuramccum  fru- 

cciTioncmlibcrisdefcrcquarficom,  iuramenco  ftraeflc  dicimus.  hocdicimus,  quodScaclus 

tolltporeftquancomagiscollipoccriciuramen-  nUllus  8c  ipfum  iuramcncum  fir  nullum-  Scd 

to  i  tsquxticuro  mera  lcge  poficiua,  videlicet  poiTunttamennonexiguimomcri  effccTuspro- 

rcuocandidonationem.quxamaioriliberavo-  poni.quorumcic.loc  mcminir  Couarr.i.  quod 

lunrace facla.Sc iuregcncpecfccla Scc fficax eft,  fi  concractus ipfe  non  confirmarctuc ,  cohcrc- 

quod  ius  eiufmodi  rcuocarione  cum  oflenda-  dcs non  obligarencur.  t- quod  mulicr  qux al:e- 

tur.cancominusdubicandumcft,ex  racione  tu-  nationcm  fundi  docalisiutamentofirmauit.ei 

risCanon.  iutamenropoflc  confirman.  Vnde  acerciopoflcflocepccercposfic  j.  quodftance 

coafequicur  ncceflario,  veriffimumciTe ,  quod  communi  fcncc nria.contractum confirmari  ,e- 

a  Gcil.fcripcum male omuino improbac Tr.do-  tiam  impetrara abfolucione  a  iuramenco , coo- 

oacioncm  ciufmodt  concra  bonos  moccs  iuris  tra&us  manerc  validus  Vcrum ad  hxc  dici  po- 

Canon  noncfle  ,  mulroqueminus  fuperca  in-  ccfti.  qued  cum  cx  iuramentoobligario  vri- 

terpofirumiuramcBCum:quoniamvcdiclueft,  que  nafcacur  ctiam  folo,  ad  minimum  posfi- 

aftusille iuregcor.  valet.adeoque nullo moJo  dcnscxcrpcione  ctiam  contra  hercdesfede- 

pcccatumfoucrauc  nuccit,  cxquogenercqux  fcnderc  poffcr- 1- quodiuramcnrumnon  inrcl- 

funt.cadcmumcontrabonosmoresiuris  ,  Ca-  ligatuifieninfolumfauorcm  pcrfonxaccipi£- 

liOD.cflcdicuncur.Nequcquicquambuicfacic  tis.fcdfimplicitcr  vc  fcruecur  id,  quodaclum 

tatio,  quodlegibuspolitiuis  ctiam  inforoani-  eft.*  quodfublacoiurameoci  vinculo,  quod  v- 

mx  parcndum  fic    quialcx  ciuilis  nunimc  im-  n  mcontraclumfuftinct .  ipfum  quoquecon- 

pcracauc iubct pr-xcife  rcuocare  donationcm,  traclumampliusfubfifterenon  poflc.fedrcdi- 

fcd  ratum  perrottrir.Ncquc  obftat cttam,  quod  re  quafi  ad  naruralcm  fuam  nullitarcm .  priftt- 

iuramencumfic  comrapubhcam  vtilitatcm, ne  nxlux nuditarircliclumcoofcquirur,qux  ipta 

quisrefuamalc  vatur .  cjuoniam  vcio  rcrminis  quoruudam  opmio  ibidcm  a  Couarrut .  pco- 

huiusquxftionisrcfpondcnc  Cmarr.inc  ttuam-  pooitur  Cxccrum,veomnibusiftis  occurracur, 

teisp.i.fi.numerij.&RoUnJtuayallevolum.i.  probandam  ccnfco  communcm  fenccnciam» 

emfilto.n  48. eumiuramcntumnulluroeflcdi-  quodaclusipfi  periuramcntum coi.firmcmur, 

cimus.quodorFcndic publtcam  vtilicuem,  di-  exhacprxcipacrarionc,  quouilltcxfcnulliDO 

ie<fto <-am offcndi oportec  &principaliter.quod  funr ,  fcd tancnm alege  ctuili adempciscfTccli- 

alias  nihil  noa  dici  posk  t  o&cndcic  p ubhcam  bus pro  nullis  reputaotui-  iuramenrum  auccra 

-rtilitatem.  BaioiiucciOiisCajion.  fubnixoQ,  coofidcra- 

i  Bbb  j  tioacia 
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p:  i  rcriroanno  crevif  &  collectam  clt.  Intelli- 
gcnduscftminusdixifle  ,quam  tcnfi tlc  , vccx- 
cludcictulccmvinumtcccntius,  quia  procul- 
dubioctum  antcpluies  annos  c.illcftum  vinu 
veruscft./ircr 1  tjf.triiie.ltgMt.  q>  ctiam  vir.um 
antc  anauracolIccVjm  vctus  fit  dicendum.  Li- 
mitat  tarocn  hoc  Acc  in  vino,  quod  aon  fcit  x- 
tatcm  •  fcd  polt  aouum  at  uu  &  cotrumpimr:  tn 
hoccnimgcnerc  viunlludvetus  dici.quod  cla- 
rclccrcincipit.  Quamcgofententijm  omiiiuo 
▼  ciamic  improuidcaTi.  improbatam  aut  r.on 
incclKctam  cxiltimo ;  quoniam  fi  ctum  hic  di- 
ftioct:o  vini  vctcris  8i  noui  locum  habetc  dc- 
bct .  vtfaoc  dcbct ,  aliud  vctusdici  non  potclt, 
quam  quod  tam  dc  fccarum  c! arctcit 

lmonec  vetm  iictt  mtltuj.]Prx(i\p\<oCito  vinum 
eflcmcliiiSjdubiavidctuthxcfcntcDtia,  li  vi- 
dcliccc  in  codcm  giadu  mcl.us  fic  &  gencic  ,  vt 
proponit  Sal  cxO.hfrt.io  lactbafrPttroinl. t  b  t. 
n  qui  pucanc  non pofle  tccufarc  hoccrcduo- 
lem.qium  nfam  fcntentiam  poft  Bart.tbi.i.n  6. 
d.ioconon  obfcure  prebat  S*!.rna!ea  Tr.alt**- 
tus.&c  facit  q uodcritico  viliori  proculdubio  po- 
ccftfolui  Africanum.quod  mcliuscll.  arg  l.jj. 
J. iJitV.O. ncquc  capio,quod'iam cflc  pof.it  pc- 
riculumillud  futuri  tem^oris ,  cuiusTr.  mcn- 
cioctemfacit,  dcquoquidem  apud  gl.  Barc.  k 
Sal  nallum  citat  vctbum. 

THESIS  XII. 
L  i  t.  A. 

Jcopulushiccft  dc  mutatione  monetx.qucm 
prxtcruchcrei  libcns  nifi aliquid difcitecogc- 
rct  fctics tractac ion is:fic  ptimo Tr.  Ait  oon  cor- 
poranummotum  fiuc  matcnam.fcd  aftinuro 
ncm crcditam  iotclligi.  Qux  fcntcnt ia  limpli- 
•iterreopicndanon  cft,  qmalicet  valoi  c  x  na- 
tutahuinsconttaftus,  vbicorporaipfi uon  rc- 
ftituuDtur,inconfidcrationcm  vcniacattamcn 
•  etiamipfius  maccnx  ratio  habeodacft,  quta 
lixccft  fuodaracntum  &  caufa  valoi  is ,  qui  pio 
diucrfitatc  matenxcft  diucifus,  iiquidtm  in 
Rcpub.brfne  coiiltiiura.iotcr  valoum  &  matc- 
xiamitiibm oportet  eiTc  propoitioncm.Vcjuci 
itapublicalcgc  Impcrii  confticutum  cft:  cam 
qucfcntcntiam  ,  quod  materix  quoquc  tatio 
habcnda  (it,pioltxc  confirmat  A.Fab  in  ,;  tciali 
jraffatu iU  variis  dtbtter  uu  Jolut.  idqucj.lt  qnod 
cx  Ud  ptopooit  Ccva  devet.*umifmat  ptttjl  c.j. 
aw.f.macct  •aro  ica  xftimaadam  ctlc,&  ;anuni, 
qujncum  alus  vatcret  publico  cbaractcrc  uon 
pccccifla.  Erve  6l»  xft-nutio  ta.itum  c-cdira 
cdct ,  Tixdcfcudipoiht  luauatioTi.fubic3a 


TO  XX. 

haditera.uifi  crcdirorejcdinerra  monetadara- 

numpafluruslic:  quoniam  qui  accipic ,  quoj 
m..cuo  dcdic,  oihilconq  icriporcft.  6'cio  Uib 
Fndcricoim^cracoic  bcllum  m  lcaliagercnre, 
inopiarci  a.gcncuix,  miliubusin  co  to.in  lrc- 
cicm  iiiimmi  cifornuto.  ftipeodium  lol.itutuif- 
fc  Scdillc  mctonymicrnummusfuir, Sc  nummi 
figuum.pio  ^uo,coufcCtob-I!o,cx  xrauopiia- 
cipis  vciu.  aummusrcptxfcdtatusfaic. 
Lit.  B. 

Smeinbonitattir.trt  :fec*  ]  Si  mutatio  materix 
ipiiuscouu^c  ir ,  cul.nodi  nummos  ,  &  iocj 
bonuacc  rcituucndo*.  ccnfc  t  Ticut.  qux  tucric 
n  mpotc  cuntract  is  Hocquid  m  luruprxdt- 
ctuquod  matcna:  ratiohabcatur.  bcuc  defcn- 
ditur.quoHiam  aluscjm  in.una  crcdiconsv-er- 
bicaufapioaurcisp.irisieltitui  podcnc  conta- 
minati   cxtcrumli  xltimacio  tanrum  ru  Jica 
ceufcatur.nort  vidcbitui  niurum  j  .  i.  a  .    r,  - 
ditor  li  ci  nummi  c-ui  J,  m  v jlor.sltcet  in  tna« 
tcri.t  dcrction  i  cllicuj  uut.  Sed  illud  cnam  /:ic 
in  conlidctacioncm  vcnirc  potcft ,  quod  c  m 
.  nncipalii  inimmi  iir permutatio,"t  docct 
Artjlot  i  pelit  o.  \\\  d  vcl  maximcartendcndum. 
e(t,quod  mucata  moncn.quxcomparandis  reij 
bns  ncccilams  inucoca  clt ,  ipfc  quoquc  retQixG 
valor  mutatur,crefc;t  aut  dccrr  fcic-  Vbicrrcj 
bonitatcm  intnolccam  Sc  cxtriafcca  hxc  pro- 
pottiocft,vt  matv  namcliou  fadta ,  vcietusea- 
dcm  bonitatcd>jrantc,&  valorc  minuto,tcrum 
prcriadccrcfcaDt.-materiaaarem  tac^tadctcrio- 
ri,  vclcadem  mancote&auclovalore.ictum 
prctia  cxctclcanc.  Quo  fundamcnto  pofiro, 
cum  pcctinia  niutu6acccpta ,  m  compa  aoaas 
res  neccflanas  conuerfa  prxfumacjr, cxiotct- 
pofuailla  proportione  intc:  mut.iciooem  in  bo- 
niratc  mtnofcca  &  cxtiiufcca  djlt'nrticndum 
cflcocceiTanocoiifcqui  vidr-rur,ncqut  circaT- 
tramque  in  hacquxllionc  idcm  Itacui  potle^cp 
tamcn  malc  facit  Tr  Scd  liqoid.  mmooctxbo- 
nttatc  cxtiinlccamutata.f  cdt andum  cft.  tcm- 
pusfolutmnis  ,  iuxca  ea  qnx  mnr  fcqiiubiut: 
monetx  bomtatc  intt  tnleca  mutara  ,  ipcCtan- 
dum  circ  tcmpus  cootraAus  :  qux  enam  effc 
(cntcnria y.lj/f fjfctmmun.Di.inUcum^md.  f.Ut. 
atttjlaatt  idtnjuftr  tbtd.  Caftr num.(.(y6. 

St-4t  extrinftei.  ]M  .c  quoquc  Gmplicitet  vuli 
fpedaxi  rcm[>uscoatractu»,adcoqucfiueaucla 
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«reaecic.dcbicor  dedacere  poflit  valorcm  , vcl 
jucrcmentum  ,  quodvcccri  xllimat:oni  intta 
tc^mpusloiiicionisaccciTu .- vcl  fi  quanticas  mo- 
nccx  decrcucriCi  dcbitorfupplctc ccncacur va- 
loicm.qui  tcmporc  cootraclus  concuri  icvcluc 
hoc  ptopooic  Myisf./^.obf.  i  vtiut .Ctuar.  dtvtt. 
numij pottji  e  7.5  i.n.^tx Molin  4  toritr.q.gx- 
ftqq.  qu.  ccnccur  folucrc  cicdicoit  ccnrum  au- 
rtosCaltcllancos  ,  &hiciicnc  poA  conttact.im 
oblirjacioncm  cxtiinfccusdi.nin'in.  uncturo- 
mnino lolucrc  crcdicon  xftin-at.opcm  1  lam» 
quam  tcmporc-  conttaclus  habcbant  ccntum 
(.  jftcilani,&:  licnumeruro  augeic.Qr.od  fi  Ca- 
ftdlanoiu  valcr  cllct  aucTus,  iatiscflct,  &  faril 
ht  crcditorj.fi  debitor  (oluatpaurioicsCait  lla 
ncs,qui  iuxcanouum  aagmencum  xqutpollenc 
ccntum  illis  obligationm  deHuttis  :  titm  Ttf- 
(nur.dttif  17+  nuir,  6.  Scd  dubiam  facit  hanc  opi- 
iuonc-m,  ra'iopau!6  anrc^ropoiita •  quodfiuc 
aucto  fuic  diminuto  valote,  rcium  quoque  prc- 
riaaugenturauc  dccrcfcunc :  v.  c.anrcnonadeo 
multosannos  florenusaurcus  valuic  irf  bacio- 
ncs,qui  hodie  xftimatur  1 9.  quod  au^mcnrum 
valotis.cum  fit  confcquutum  augmcntum  ore- 
tij  omnium  rcrum.iuiuriafiatcrcditori  ,  fiin- 
fpecTo  tcmporeconttacTusaltecutto  t.tncopau- 
eiorcsfeicicfiiruanrur.-ficuc  cx  aducrfo  iniuria 
ficrct  dcbitori,fi  dc  minuto  valoic  piurcs  Rhe- 
nanosexfoluerc  cogatut  ■  Cuius  rci  fundamco- 
tum  io  copofitumcfl:  quodquo  pluribus  bacto. 
nibusxftimari  incipit  Rhcnanus,  cobacioncs 
lUi  auctoquippc  icrumprecio  habcodi  func  dc- 
tcriores: & res  ipfaoftcndicqundanrc^c.  vcl 
^oannosvnusbaciorantifuerit',  quantum  ho- 
dicfctedvo:  ita  vt  cjui  hodtc  tot  aurcos  foluiti 
quocacccpitantequadraginraannos  .  taocuo- 
dcm  folucre  intclligcndus  fic.  Quod  fi  vc-.oin 
minuca  moocca  folucrc  vciit.toc  bacioncs.quoc 
bo.i.c  aurcutxftimanir.folucre  dcbcat  : caque 
diltincltoin  h.ic  qoarftione  vclmaitmc  ncccf- 
fana vidcrur,6c  vrio excmpiopiopofiiomanca- 
mus.fi  dcrcddcndomutuoin  auicis  a.itc  40. an  • 
nosacceptisquxratur,  St  dc  noftrisbaciouibus 
rcftitucndistractctur  &  aurcusa^  bacci&xlti- 
rnccur,  rcdufTo  ad  valoi <  m pnitioum xftima- 
tionc.fi  fccundum  iljud folucto  facicndaftaroa- 
iur.16  bacioucs  in  fingulos  aur<  os  fatts  crunr, 
tcI vnits aurcus  cum  j  bac  duoium  a.  rrcuum 
Ticem,cuminfi°ui  cicditorisiuiuria  fupplcbit. 
lncnque  Ticuti  cum  rdiqui*  errarc  vidccnr, 
quod  non  aoimaduertunt  •  o«aocnte  cadcm 
booiucc  aurci  &  aJurutn  fpccicruna  outous 
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moncrx,  minutam  moneramqooad  ipfam  bo- 

nitatcm  intrinfccam  dctcriorcm  ficri ,  exindc 
caMfamcllc  ,  cur  v.i'ormiioris  monctx "tugea- 
turtquodqui  pafTimcomttcs  &  ciuirarcs  iu* 
cudendx  moncti  hibcoc,  conflaca  maiori  mo- 
ncca,  indc  lucto  fuo  miuorciii  tr.onc"am  coufi- 
Ciunt dctcriorcm.ConfiHcrandum  &  l.oc.quo.i 
Romani  olirn  Impcrij  fincs  ampliflimt  cranr» 
lont;c  uc  conflantior  monctx  valor  ,  cum  Sc 
nulli  prxt  r  Iinpctarorcm  monctx  condendr 
ius  ,  ncquc  mintis  dilTolucic  &  confl.uc  r.um- 
mos  piohibitum  ctac.  Qux  omnia  liodic  m  no- 
ittoimpcriofccusfchAbcnr.Ci.pisangi  ft:  prx- 
fcrtim  fiiics ,  adcoquc  codemvalore  extra  im- 
pcrtj  fincs,  in  quibus  quottdie  ciucs  nccorian- 
tur,  pccunia  cxpooi  non  poflit  Vcium  hacrci 
mouctarix  pciitis  difcutienda  rclinquamus; 

SetMtamtn.  Ad  fcntcnriam  in  th  piot-oficam. 
quodfpe&andum  fi  rcmpusconttacT'  s.lubiiciC 
hnutationcm,  nili  dcbitum  fic  vftiranumquo 
cafu  augmcntum  moncrx  crcdtron  dcbcri  nc- 
gat.  Etioitioquidcmhicnon  rcdtc  confundic 
vfmas  Sc  lotcrclTc  ,  q  jod  xquitatis  intuitu  o- 
mni  iurc  deberut.de  quo  tnfrp.x.di  f.i.th.z.  Dc- 
inde  vel  ideo  limitatio  bcnc  Ic  non  habct,  quod 
mutatio  monccx  ,  ptout  veJ  anf/ctur  vc!  minui- 
tur,ira  non  tantum  oucri ,  fcd  ctiam  commodo 
potclt  cflc  dcbitori.  Idcoquc  icftrinccnduin 
boccftadcafum,  quomonctx  valor dcct cuir: 
T.c.Ii  talcriimpcrialcs  tcmpore  contiadus  x* 
Aimcntur;  j.baz  Sc  mutatovalorc  tcmporc  fo- 
lutionis vjlcant  ao  ex  fentciiteotta  Trcutl.  in 
fiooulostalcros  1  baz.a dcbitor?  crunt  addc  n- 
di:  quodfcilicct  aunmcntum  monctx  a  Ticu. 
finntficariintclligendum  cft.  Pouo  fi  cx  oattu  J) 
contraCtus,  ita  folutio  facicnda  cft,  rcduC>ax- 
ftimacioncad  tcmpus.  quopccuniamutuoda- 
tacll,  &  nifi  illud  fiac ,  mintisrccipcic  creditoi 
incclligi dcb:r ,  fallacric illa  limitatio  ,  quci 
hocauomentumin  dcbitc  vfutario  noo  dcbca- 
tur :  quia  imo  aucmcntum  habcndum  non  eft, 
iiquidcmcx  fcntcntia  Treutl.  hoc  modotan- 
tundcmcrcditorrcciptr.  Loqucfalfaratio  cft, 
quod  alias  1  cbi' or  di.plici  onrre  giauarerot  •* 
quoniam  oous  nou  -  ft  pcctmia  ea  q  antitatc 
icddcrcquaacccpetts:  cumnccfimpl  citcrvf- 
orxinoncic-poneodxfiut  ,  qux  tocompcnfa- 
ttoxicm  quaodam  premicti  &  rotuiintcliigua- 
tur,vr  ipic  Uiiputac  Tretit.injr.p.  x  dt\p  x.th  1. 
Quin  dc  cum  cx  accidrnci  fic  vaJotcro  monerae 
diminui(occmu:us'dcmaugeit  poruct<t,  qoi 
cxiocctcocucutu  fc^tuct  lucium,  cciatn  ooot 
Aaa    1  fcoiue 


- 
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fcnti  rc  deber .  Vitiofa  etiam  efk  alccra  tacio,  <j>  nat  dc pecania.vatorem  aecipiendum  etTc  iecu- 


iocrcduo  vfurario  fimplicirer  quancicas  non 
corporanummorum  coofidcrcnrur  :  qaoniam 
hoc nilul facere poteft,  vt  catomagis ycI mmus 
au«mcptam  debcatur:  tk  tamen  nullaratioeft, 


dum  tcmpus  uacutt,&  addic  excmplum  iahibaS 
cxdonationisvltraroo.  folidos.  Qax  atTortia» 
dubiatcdditurcx ratiooe  tam  fxpc  propofita, 
qucd  auclomaioris  monerx  vaiore  augeanrur 


qaxfuadeatincteditovfurarioporiusquamto   rerumpretia  ,  tk dcreriorfiat  monera  minor. 
^racuitoquancicaccmfpcftarwquoniarnha&c-   Fingercmpore  ftaruti  folidum  xftimari  flore- 
nustccumquc  miituumciufdcmquc  naturreft   ooinregro&  dimidiaro,  adeoquc  tt.  ficdimid. 
kcondicioois.a:  vfurx  noncxmiuuo,fcdfcpa- 
ratoft.ipulattoniscontia.ftu  dcbcncur  :  Sc  ipfe 
Trcutl. /ir-*.  ingeucre  proponit.quod  non  cor- 

ftoran.immorum  ,  fc J xftimatio  ctcdica inccl- 
igatur. 

QhjA  tliwiefl  ]Subiimicatiohxccft  qui*fta- 
tuic  cum  Tefffttrodteiffontij^ in  vtnduiooccu 
padtorelutadtaliudobferuati:  id  cft,  quod  liic 
Sc  augmcntum  monccx  &  rcduusanuui  iint 
prxftandi  Kcfctcndurrv^oiin lioc cftad  vulga- 
tifsimum  hodic  coana;tus  gcous  vcndicionis 
annuorumrcdituuir.,  in  quo  cicditorqui  cir.p- 
torrcdituum  dicitur  ,  pccuniam rcpcterc  nc- 
qnir.fcd  dcbico;  qut  vcnditoi  dicitur  pccuniam 
©rTcrie  &.  rcluercpotcft,quam  fcntcnciam  Tr. 
ellecolligitur  cxcuat  Tcff  vbidupliccm  fctc 
affcrtrationcm.quarumprimacft.  quodmagi* 
nacuralcfu  percipercftuiftus  •  quafcilicccrc 


11. 

baz.inbtbiraicacnt  donatio  viqtie  ad  ?so.  flot. 
fi  poftca  valorfolidi  excrcfcac  vfq;  ad  duosfio- 
rcnos,&:  ira  jo.iraz  quoniam  hi  bacioncsdete- 
riorcsfunc  ,  &proptcr  auclumprcciumrctum 
vcccrcsilli  7to.  Horco.  taucum  cccfendi  func, 
quanti  noui  10  oc-  flor  dcfendam  vfq.ad  100 •. 
flor.licitam  cffcdonationcrn. 

THbSlS  XIII. 
L  t  t.  A 

Proponicurhic  quxltio  dc  xftimarionc  rci 
deperditx  &  quidemabboclocoalicnaeadem- 
quc  difficillima,  fupct  qu,j  penc  luraucnm  m:- 
hi  n  ^n  liqucrc.Illud  autcm  inicio  pcccac  Tr.  cp 
proponirur  defpcctc  debita  amplius  non 
tepciti,&  tamcniu  alb  gacisfubijcrt  diilcncire 
cns,qtit  putcnt  in  hoc  contriflu  indtftiocle  li- 
berari  dcbitorem  prxftita  xftimatiooc-  Et 
nim  iliud  iii  tli.tiaditamdcfpe.ie  atniffa  ,  nO*. 


ipicit  ad  gcous  lilud  conttaclus  ua  formatum  haberlocum  in  mutuo,  in  quocorpus  crrditunt 

a  PoDCificei»«/r««i«f.r«fiwi»^.  dttm[t.(yvtnd.  confumir  r.ncquc  idnv,  (cdtantundcm  icfti- 

\c  vidclicct  pro ptcunia  data  crcduoit  detur  tuitur.  Porroquxftioillaan  in  hoc  contracln 

f>indus,  cx  quo  percipiat fiuetusquamdiu  dc-  xftimarioncm  pr.tftircliccat ,  raotum  io  vtoo, 

bitorpccunia  v  t  i:ur  Sed occ  tra htc  coniractus  frumcuro  &  aliis  ronderc  &  menfura  conftao- 

hodiccelcbrari folet.A:  non malt  doccr  ftctttm.  ribus,  non  in  pccuniinumerata  locum  babctt 


x.obf.i j.vclarruu  hoc  qiu-ddam,  &  icucta  coo- 
traclum vfurarium effe.  Alceraracio cft  ,  quod 
pcnes  dcbitotcm  fit  rcluetc  vcl  non.  Vcrum 
mulraintcrucnitt-  poffunt  ,  vt  iuftifsimam  & 
cecctlatiam  caufam  rclucndi  dcbitor  lubcat, 
nequcquodmonetre  valor  muruaruscft.pcrpe- 
tuodebitor  fundofuo  carcrei  aucpeofioncsan 
nuasprxftarcadlcnngt  dcbcc-  Quibus  confe- 
qucntcr  nulla  lotei  hunc  &  prxcedcnccm  ca- 
ium  in  hac  jjuxltione  ratio  diffcicotix  ftatui 
dcbct. 

//#«1  indtlitorc  morejc  ]  Hicquidfnulladubi- 
randi ratio  cft.quod  moio fempcr ci  nocet,  qui 
motamadnitfit.'  fcdilluddubium ,  quod  illum 
attineri  ctiani  ad  intetcflc  auotncnn  monetx.- 
quodquidcm,  ctnn pci  mccrcilc  rfutas  iatelli- 
gacqaxnoa  otlicx  ftipulatioac  dcbcntut,fal- 
fum  eflc  cxtftimo. 

Vbttyillndwfint.  ]  Ineitrcmo  huiusch.hoc 


3uamquid:mcgo  conna  Tr.magiseft,  vt  af-J 
rmandam  cilcrtcda  ".  quodfciniftasicsnul- 
Jacadataffeclio.  ncquc  inu  tfit crcdtroTis,  an 
ftumcntum.an  rautam  prcunix  lbmmamacci- 
piat,quaftumcntum  compaiari potcft. 

Interimvtrttm  tjl.]  Quafi  pcrmodum  limica- 
tionisfubijcit.quod  atgcncoad  pondusaccepto 
pecuoiapofsitrcddi,  h  modo,  purc  argcntrafic 
in  poodcrc  rcdd.i:ur.Arquin  it;c  nullaltmuatio 
cfti  quoditanon  xftiniacio,  fcd  pondustcddi- 
tur. 

Lit.  B- 

In  xftimanda  rc  deperditi  cu  Cuiac  5i  Hor- 
Com.tn  bonx  fidci  tudicijs  rci  ludicandx.in  iltt- 
dis.litiscontcflatxccmpusfpcclati  tradu  (ub- 
ieclaratioocqaiain  his tudcxad ccitamquao- 
tiraceminiudiciumdedutftaadnriftuscft.tdto 
pccitionis  ccmpus  fpedccur  ,  ic  pccatut  ret  vtt 
ounceft  -  in  his  vcio  ludcx  Itbeiamci  borto  flc 


ptopeau.quodfilcxUmpIicitcr  atiqmd  difpo-   rquo  xftuiiaodi  poccftaccrr.  habcac,  quauituro 
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darioporteatjideoquctotumicFcraturadicm-  tcILrx  tcmporc  vcl  poftres  pluris  effe  depre- 

pusrcitudicatx  Qax  latiofortcnon  fatis  coo-  heneljtur,&  hatTcous  inrcifc  adioncs  illasop* 

iludu  ,  quod  .'ibciatlla  xft.mjndipotcrtas  ad  poni,  vt  quanti  xftimatiocreuic  vfque  adlircni 

prxftatioacsfrucluum  vfuiarum.ic aliaqux ex  contcftatam  ,  in  ftncTi  iuris  iudiciit  ,  quan- 

bonofc xquo  dcbetuur ,  pertioct ,  tum  etiam  comvfqucad  condcmnattocistempus io  bonx 

ptionlla pais  vidcrut  dcftrutpcr  limitattooem  fidei  iudicuspixftetur.  Nam  &  abfurdum fue- 

fubicctami» vtrf.injlriHi  iurtt  ,  quadcbuorcm  rir.quoddicuurinhisfpccTari  tempustei  mdi- 

«jui  aotclitcm  contcftatam  moram  fcctt ,  vtro  candx,  uapra.r,.fe  accipete ,  vt  ftrcspluiis  fue- 

tcmpore rcspluns fueru,c6dimnaii cxiftimat:  rittcmporclitiscontcftatx,  vcl  intcrmcdto.id 

quodfin  iuJcxadid.quodioiudiciumdcduci-  iocoudemnationcm  dcducinon  poflit  Magis 

tur  tempore  l:ns couteftafx,  pr xciscaultrictus  pro Ant  Fabr.faccrc vidctur,abipfotamcn  r~oo 

eft  ,  xltimjtio.ns  qux  antc  litcm  coiuefta-  propofuum,  quod  rc  dcpcrditaantc  litcm  con- 


tam  futtuattoncm  habcrc  uon  potcnt.  FortalTis 
itafupplcndaratiocrit,  quod  ludct m bonx fi- 
dci  1  .dicijs  ctiam,  qux  poltcacontingunt,  at- 
ccudcicpotert:  quomodoicctiorciic  intcr  duo 


tcuatam  ncceffarium  dicitur  cflc  lurarnentum 
in  JircmQuod  li  cnim  tcspolTit  xrtimari  aiudt- 
cc.qujoti  fucrtt  tcmpotemoixantc  litctn  con- 
tcftatam,ctiam  poflit  xltimari  a  iudicc.fi  pcric- 


illjmcbraoppoiitio,  &  non  obfcu:c  htnc  confir-  ritancr  lucmcontcrtaram,  quoniam  quanti  tc- 

matur  ,  quod  ctum  cxccptioncsfotmulx  uon  poic morx fucrit,  facilc fciripolfct :  vtptoinde 

infcitas  poft  litcm  contcftatam  admitcc:c  iu-  ofiicium  iudjcisad  tempusillud.quod  luis  co- 

dcxpotcft.  Cxtcium in  hac  quxttioac  iia  di-  ccrtationcm  anrcccfiir.potrigi  non  poflc  vidca- 

ft  ngucndum  tft :  quodrcs  aut  pcrijt  citra  cul-  tur.Ncque  valde  mouer.quodlitiscenteftatio- 

pam.qui  cafusrjntumadmucuupcrtioct  ,  quo-  oc  uondcbct  dctcnoi  ficn  cCditio  jdloris:  quia 


num  dcbitor  fpccici  naturali  aut  ibrtuito  rci  in. 
Icritu  liberatur  :  aut  pcrit  intcrucntcotc  moia 
vt  I cdpa dcbitons.  Et  htcrurfusauc  pciit,  antc 
aur poftluiscootcftationem.  ll!o  caf.:fi  adiu- 
diccm dcucntum e(t,  iuiamentoin  litcmtcsx 


tmo  dcteriornon  fit,  vcl  qui  potuiflc  ftatim  mo- 
ra  commifla  rem  petcre ,  vel  quta  boc  ex  acci- 
denti  eft.quod  ics  plutisfuit  tcmpoic  morx:  8c 
omninocum  hxcfitaftionis  natuta,  nihil  ha- 
beractorquodconqucratur !  qux  ettam  caufa 


fttmarur,quoniam  finciutamenti  delatione  rfi  cft,  quamobremin  fttttti  iurisiudiciis  fructus 

qux  non  extat,  tudcx  xft  mare  non  potcft/.  j.  ante  litcm  conteftatam  percepti  non  debcntur 

SrJtJcmhti  ittr.^uoA  dc  adtionibus  ftncti  iutis  /.i8.§.7-^'v/«r.Nonobftabit  etiam  /  xi-h.t.  ai 

ibitraditum.in  quibus  aliasrcgularucr  inhtem  quam  &  fi  milesrefponder^f  >ir-  Fab.  per  difttn- 

non  iuiatur,  etuin  cV  nuilto  magisin  bonx  fidci  clioncm  intci  moram  lapfu  dici  8c  intcrpclla- 


iudicijslocum  habcrc,  reclc  notat  Ant.Fab.  16. 
ctittBy  HoccuBicsciiraiuiamcntum ,  ptx- 
rcrquam fi in bonx  fidcnudiciisdolusrci  ihtcr. 
Mcnirct,aiudicc  xftimatur,  in  ftricTi  iu;is  itidi- 


tiooc  contraclam  rquamutshoc  tpfumdubium 
fit,an  lapfu  diei  mora  conrrahatur,  dequo infr. 
y.z.dtff.  j.  &  diftctcntix  rattonofatispcrfpicua 
cft.quiuimo vaobiquccadem  tatio  ,  quod  er 


ciisquanti  litis  couuTrarx  tempore,  in  bnaxfi-    qr.o  dicslapfa  vcl  dcbitor  interpcllatuscft,  iam 


dci,qujiiti  rei  iudicadx  utnpore  fut  rit.  Cui  rc- 
gulxta  vtroquc  cafu  lituuatiunc  aJdic  Ti  mfi 
dcbitorfucricin  ino:  j.-quodalias  abfuidumvi- 
deatur.moramnoii  uoccrcieo,  &  cocdttionem 
actoiisperlttis  coutcftjtioncm  fiert  dcccriorc- 
1d  curur. iri umranjc:»  difput at  Ar>t- Vai  i  f,  conittl. 
j.uaduoilla  tcmporaconfidcrau,  vttcpusmo- 


(olucrc  fc  dcbcicintclliwir,  dc  quciameo  vidc 
pkaiut  Jnt.FAbr.iO.tonriH  e>$  lllaaha  quxltio 
cft,  antcmpus  iciiudicandxitafpcctctiit  ,  vc 
prxrcdectisnullaratiohabcatu:  qiiod qUidem 
afiiimar  A»t.F*br  fcd  cgofalfum  ellc  nor.  dubt- 
to^cum  nihil  vjdnipolfit  abfutdins .  qu-in  ira 
pixcifccxtrcmailla,  &  qaafipuncTafpiclati.3- 


rxnonattendjiur:  t \m  quod  in  ftrifti  iurisiu-  rCpugnat  ratio  ante  propofita,  quodin  hisiudi- 
diciistlludtantum  vcmat.quodin  ludtcium  dc-  ciis  iudcx  etiamquxpoft  lircm  contcftara  pto» 
dudtumfuit  tumquodalias  fcqucrctur,  raiifii-  poni.nturvfqucad(cntentiam  andirc  &  admir- 
melcKumh.ibuuiamiftam  adtonum  difixrcn-  tctcqucat  &  funt  ommno  Jcuiflima  lab.i  ar- 
tum,quod  uou  facilcfinc  moia  id  ludiccm  ea-  gumcnra.  Mm ibus hancquxftioncm cxphcarc 
cor.Vbitamen  fottaiTtsnon  incommodc  refpo-  ficcxtricatc»  nccanimi  nccingcnii  cft. 
dcu  potlit,dihr.  icntiamillam  cxplicandaracfTe^^ 

pofittsccimtn;shjbilibus,fi  vidclitctluis co«-       lMJtxtdctTtain qnantitnttm  ]Cum bancqux- 

ftioficm 


x- 

toocm 


A 
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LfT.    D,  dum  crcdidit  prjcferri  cxprefTx  :  qtlod  idcm  te- 

YHontnmenprobo.]  Rccte  improbat  featcatiam  pctit  lit.fi.  quodctiam  tcmpore  prioribusprar- 

iftam  Dekio;  quoniam  pcrpetuaharc  fignifica-  fcratur .-  quooiamfi  prarfertur  ,  oeccfiumeft 

cio  eft  vczbt,p*r:eulum,  v t  dcaotct  tntcncuna  rei  prxfcrri  priotibus : alias cad.  poteftas cft  tacitae 

naturalem  vclfortuitum.  Ideoquc  ctiam  ptobo  &cxpre(ix,vcextempore  lusvtriufqucxftime.. 

ciplicitioaemt. 4  h.t Jnverf  &fiptritulumi  tur.  Eftcntm  cad.racio& vis  hypothccx  tacita» 

fuitolimfcoccntia  lohannis, quooiam dcponi-  cxSCto  ,  Aeciusqui  inrcmaliam  ctediditfub 

tutibipecuniagtatiamutuii&depofitumillud  cxprefia  hypothcca,quia  vtraque  priuilcgiara 

etdinatutadmucuum.  vtloquuntucB*r/#/.  &  eftrquod  ipfetraditTr.i'*/fc.///«  adeoqucfru- 

Ctfir.in  dtftl.4  licct  Barttl.  eySaUabid.  magis  ftrancc,quafipermodumampliarioaisfubiicit^ 

piobcnc fententiam  Azon.  vt  tum  dcmumtcs  adcoctiam,  vttcmpore  prioribus prxferarurfc 

fiuepcc  miaaccipicntis  periculo  fit.fi  modoc-  quoniampiiuilcgiumhypotheex  in  nullaalia 

iusaliqua  vcl  lcuiffima  culpa  prrccdac.  Ca-  rc.quam  in  iure  prxlationis  coufiftctc  potcit. 

ftrenf.  autcmcum  aliismagisdiftinguic,  anpc-  Ecillud  ipfumtameo  inth.  lit.  D.  parusn 

cunia  adntimcrata,an  in  facculo fuecit  dcpofita.  fubtiliter dicicrtc ,q*od  qui  creditut  in  rcm  ob- 

Qutdfidtbitor pado.]  Vcquispacloadcatcc-  ligatammonbabcat  tacitam  hypothecam.  fci 

tcsfcobligare po(Tir,tationiiuris  conuenireno  cxpreffam  priuilcgiatam  :  quia  nullam ptane 

viderur;quod  hocexcedarpoteftatem  conuca-  hypothecamexfcotenciaipfius  Treutl-  dcqu* 

cionis.*  cxquanonnifiactioaddandum  vclfa-  rw/r.i.^.t^.habct.nifiquam  fibiconueotione 

ciendumnafxi  potcftmeque  vllaa<ftio.quaqui«  parauit.hocautcm  facloius  prxlarioois  confe- 

tdtCBdataiiquecnincarcercinire  oportere  iorc  quitur  :quodnon(atisbeneexprcfsic  Tr.  Ad- 

noltroproditaeft  .-  dequopluribusi»/r.j>/tr/.a.  ditautemead  lit.E.quodfaiccreditorcedatdo- 

diffut  ig.th.  +.lit.F.  vbiTr.fimilierrorcquod  tiprtori  Ego  veriuscxiftimo.quodctiam eedae 

fideiufforadcarceremfcobligarc  poffir,  dcfen-  doripofteriori,exipfaci/.JV0M.$>7.  quam  Trew. 

dtt.Ec  tamen  Tt.  caute  bicuon  fimplicircr  hoc  adduxit,&  maleintcllcxit,cum  ibiranciimea> 

paclum  probar,fedcumdemum  aliquid  opcrari  cipiatur,  quiin  militiam  credidit ,  dcquo  plu- 

ftacutt  ,  fi  faclapriuscxcufsione,  debitornon  ribus  d  difp.x^  Triaautemcolltguntutiequifi-  ' 

folucndo  dcprchendatur.vt  adeo  prius  ac*tion£  taex  hac  th.  vt  hypothccx  &  prxlationi  locu» 

intenratamcffeoportcacnec  aliudquicquao-  fit ;  vt  exptcfTedc  pignorcconucntum  ,  vt  no- 

perctur  padlum  ,  quam  vt  pct  illud  bencficio  minacimadccnendum  velrcficicndumpccunia 

ccfsionis  bonorum  vidcatui  cfTc  rcnuatiacum  :  crcdita.&  vt  in  eam  tem  conuerfa  fit ;  quod  a- 

quodauiurefubfiftat,tta<ftatur  infrf.fdifp.24.  liasiuspriorirarisaliis  creditoribus  quxfitum» 

tbtf.  4.  cum  ininriaafferrerur.  Colophontsloconotite 

Suftr  dtbitomlieno]  Quod  hicproponir,  mu-  liber,  quxhacdifp.alicnolocopropofitafunr, 

licrcmquzrcnunciauit  Vcllciano,  cfficacirer  6c  t.th  9  proltxc  depupilJominore,  Scc.  t.  tmd» 

adcarccremTcobftringctc  pofic  ,  intelligendu  th.lit.D.xa  prodigas  lege  ,  an  fcntcncia  rtar, 

eft  proponi  ex  conftitutione  Eleiftoris  Augufti  th.tudc  folutione  particulati,  &  antc  diem ,  i- 

fnt.x  /.11.  Vix  enimcft,  vtiuteciuilihocobti-  temqucde  muraxione  libclli.  4-.th.tt.  dexfti- 

ncar,  qno  vu  incaufiscriminalibusmulicrcar-  mationereiperemptx.  s-th.t4.tit.  6.&feqq.  dc 

'  ccti  potcft  manctpari  Sou.13 4.*.  9.  dcbirore  (iberando  pcr  inreritum  rei ,  i- 

tlloverocmfu.]  Dcbitoremnon  excu(Tum,&  icmquc  eo  excutiendo,  &  taodcra 

<ui  aliquidptoalimentisrdi&umcftfuisfump,  ^totathef  vlt.dc  priuilegtofic 

cibusalcie  fcdebetccradit.  Inquonullaplane  ftxlarionc  credj- 

ratiodubitandicflepotcft  :  &  ad  quxftionera  xotum. 
dcincarccrandodcbirorc,cafusdebitoris  aon- 
dum  excu  fsi  pcttinerc  non  jpoccft,  qnoniam  hic 
etiamincarcctari  non  potcft. 

THESIS  XV. 

Thefisha:crecafugitiuaeft,eiufqnematcrta 
aropr  io  loco  traoVatur  infrf.iJiff.i4jh-  7.  idco- 
quepauciscam  pcrftiingamns  Aitlit.  A.hypo- 
shccam  quimkabci,  q»u  ta  scdiJ&ciujB  czuiiea- 


•  fcfc  M 
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o^fimtionem.ve  videli-etfiar.perremfacram, 
&  \icm  it/td.nu.  i.dncrtc  aic,  longe  diffLrrc  lim- 
plicera  piomiflloacma  luramenro ,  prolixe  re- 
fpoaicnsadcapit  quodcx  lute  Canou.in  coo- 
tranum  adduci  iblcr :  vc  piomdc  Trcuil.  ci  10- 
iuriamfaciat  .  impucrado  quod  omncsp:a:di- 
&as  formulas  eiuf  iem  cum  turamento  ltatuat 
eflc  cfhcacix  :facito,uud  ipfc  Tccutlpauioan- 
tcdixit.tancumiurandumciTeper  Deum.  C* 


"9 


det  .  &  ada&ienem.vclf  xreptioneaiquxien- 
damfuffictt,partisdclationi  lacisfecifle,  argttm. 
l.j.^.vltim-  cumll  ftqq.hocttt  ex  qtto  lafon.  tndUt. 
I.  y^.turaticontra  Tabrum.in  §  ittmfiquu  Injltt  d. 
adton.  (qucmlocum  ponuclc  acccpit  Ticutl.) 
defcndit,  fiparsdicati  quod  lit  contenta  ftatc 
fidci  acloris  &  crcdcrc  cius  coofcicotix ,  &  a- 
i\ot dicatitaefie  pct  fidemfuam.acloriacquiri 
atfioncm-  Atquin  iniuran.cn:  i  coufim.atorii» 


tctiim  inpiomillionc  &  fwtmula  i'la  fft)  Gbnft*  vbiquc  prxcifcrcquirituriu^iricotura,  vcluti 

lic^-::i!  lOlautMt  I  fillacum  homouymia'  inctfe  concraclu  minoris  authtnt. prrament*.  C.fiai- 

rcdc  aduccir  Ccuarr  d.y  s-^.x  numtr  y.quu  vcl  turjvrnd-ia  tianfaftione  nuioi is/.+i. C  d.tranf- 

intclligitut  fidcs  hominis  Chiiltuni  ;>olitica,  aAton.in  alicoationcici  dotalisr«/.co0ri»j«f.at. 

ycI  fidcsfaluifica.  pctquam  vtpotc  rcmfactitn  h  t  rcnuntiatione  hxteditausf/iy  quamundtfa- 

iurari  poiie  cenfct  Couattu.  Quxftio  fccunda  Ruin  6  quibuscafibusproraifsioncm  pctfidcm 

proponitur  inverf.fanequoM-iprrmijftenu.t^c.vbi  ncquc inre Canonico fufficcte  conftat  :  vtpto- 

aftirmacquod quoad  o.jfcruauonem  omocs  hat  inde  falfum fit,  quod Trcutl  ifto  iutc  ctiam  ou- 

formulxeiufdcmtiiucfncacixcumiuramcmo,  dam  fidci  loterpolitionem  pro  iuiamcoto  ha- 

fcdtautumquoad  pccnam  differre    Ego  hanc  bcti  affiimat.lnprom.llbtiis  luramentisaliquo 

quoquc  fcateotiam  falfam  eifc  eziftimo,  quo.  modoconccdipofsit.quod  vimquaficorum  ha- 

numcfficaciaiurameoci  ab  ipu  ftuma  iurame'-  beaot  promifsiooespcrfidcm ,  fi  oflicium  booi 

tiflutt  Equidcm  oon  oegauctim,  confuetudinc  viti,  promittensfacere  vclit  t  fed,  qucdreclc 

cffcclus tuiamcoti  eiufmoch  promifllonibustfi-  peccat.acqui  fidcm  Dco  tefte  fitmatam  tumpit, 

buipotfc,  mazimcinciufxnodiperfonis  .  quas  &  minusgrauitct  notat  Couair.  violator  e  iuf- 

adiuraudumadfttingitutpe  fit .  veluti  regibus  modi  promifsionis  .  ooo  itagrauitcr  puottat: 

autpiiucipi  jus:  cxtetum  cztraiftos&  confue  cuiczemplocft.ptomifsioiuiatailluftrium  pcr. 

tudinisczpreifx  tctminos  ,  noo  oifi  mrccoo-  fonarum, ciufque  violacioni  adiccaapccoa  in /. 

ucntiouu iltasptomiifiones  xftimauerim,  prx-  ptnult.C.ddtgnit.  quod  ctum  m  confirmatoriis 

rcritra  fimpliccs,  b(t)  <J«tfn  «IrtrocntmD  i£i\iu.  luramcntislocum habctargum./.40.C*4f/r*a/. 

ttnlicet  laftnl.i  f  turari hectt. poftmaUot  iura-  aclto.  cuiuspcrniseumqui  tranfatf  lonisnoniu- 

mentoiftasptomtflloncsezxquet.-qucm  folum  raixfidcmruropicnon  ccnortconftac 


rcdtc  allcgauit  Trcutl.in  cactcris Cyno  Barc.5«- 
lic.male  Icquut us  eft fidcm  VVefemi.conf.fi.  i 


THESIS  II. 
Lit.  A- 


Ait  initio,  quod  iufamenti  iftius  non  fit  raa- 
iorvisiure  ciuiliquam  oudi  pacli,  ita  rcptopo- 
ficioncm  iftam  eriam  ad  iuramenra  conhrma- 


la.rn/r.quihoc  quxrunt  ,  an  in  c»fa,authtn.  fa- 
crament»  rcquiiatur  iuramcnrum  corporale.id 
eft.vt  ipft  admorcsfuos  loquumur.ract  byi^in- 
gcliiscc  fcnpctirisfaccis,  ao  fjfficiat  fimplez  m- 
taraentum,  quod  vidclic  oon  fiat  fimplici  pio- 
mifltonc  per  ridcm  ,  fed inuocationc  numinis 

diuini,&  adducendo  DEVM  m  ccftem  :  quam  toriaaccommodet.-quoniamfubiicit  hocgene- 

ctiam vcram luramcnsi  fpeciem  efle,  docetCo-  ri.quodita  diuidit,  vt  vcl confirmctur  a&us 

HMrr.inc.teuamuUp  t  .^.i.num  x.frjtttutnu  vt  pto-  vcl  pcrfonafideadftringatur.ld  autcfalfum  clle 

iode plaoecommeotttium  fic, quod  cx  Saltcet»  apparctcx  iamdiclis.  &l.t  Codtr  fiadutrf.vend. 

rtftrt.  Treutl.  quafiillciamfuotempoicobfer-  Ug.41.C0d1c.dt  tranfaBion.Lptnutt  Codxc  ddtgnit. 

uaii  lolitumfcwpfctit.vr  ptomtfllooesid  geous  &  illisipfisquxTrcut.moz lit.  B.detianfa&io- 

pioiutamcotohabcreatut.  Dilfiogucndum  a-  nibus& venditionibus  luris  proponit    Et  Cu- 

Iioquin  htc  non  immeriro  videatut  iotcr  fpc-  iac.  tantum  de  iurameotis  ptomilforus  agere 

cicsiuraroeoti  ,  quarum  prrcipuerrcsconfir-  vidctur  ,  ez  qiibus  lure  ctuili  000  nafcitur 

matonaadtus ,  obligatotia  fiuc  ptomilforiain  adtio  i  cartcioquin  maior  eoium  ,  quampa- 

fpccic  &  dccifotu  :  in  quo  poftcriori  gcncre  dotum  oudorumetiamapud  prilcosRomanos 

aliquaodolocus  eiTepoiljt  fcntcotixTtcatlct.  fuicautotitas.maiorcsnoftri.inquitalibiCice- 

quouumtotahxc  icscx  conucuuonc  dcpco-  ro,  oullura  ▼iwulum  rcligione  iurifiurandi 

Bbb   %  raaim 
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prohibita/.txV Aonat.intervir.tirvxor.  &  mul-  Dr  Aonationtittttrvirum  ]Prxdiclisc6fequcos 

riscafibtisadmiflacft  Lt^-xf.S  +-l.+o.U.t  l  4?.  eftcontra  Tr.quod  donatio  inttr  contogcs  m- 

Av/ur.  Sc  quxcunquctan  dcm  mottcconfirma-  ra  Canon.pcriuramcntumcoiifirmerurquia£c 

tur  l.jz.d '  donat  mt.vir.&vx.  hic  mcra,  qnio  necperpetuaiurispofitiui  pro- 

SeAaniureCanon.  ]  Pcrgic  porroTr  ncciure  hibicioeft;& lacioocsqux dcfumunrurr*/.i  ©• 

Canon  donationcmquxctccdit  joo.  fohdos  ftq  dtdonation.  inttr  virum.  prxrerquam  quod 

periuramentumconrirmari.  non  neceflario,  fcd  probabiliccr  tantum  con- 

Quam fcntentiam  falfam  e(Te  exiftimo,quo«  cludunt.donaciencm  illam  principalitci ofFcn- 

oiamadusaliquosiurc  Canon.proptcriuramc-  dcre  publicam vtilitatcmminime  efficiunr  V- 

tumfubliltcrc  vidcmus,  in  quibus  maior  cft  nusfcrupulusin  hac  tra&ationc  rrftat,  qucra 

prohibitionis  ratiomaior  nullicts  &  iniquicas.*  mouczTrtutl  invtrf.interim  <^i«f5»c.quodfc- 

quodoftcndicur  cxemplis  addudtis,iG*rj/ao£-  paracaquxftio  fic ,  an  iuramcntum  addac  vali- 

ftrtt.  40.a!icnationcreidotalisc*/>.  cum  contm-  dicaccmcontraaui,& an  fic  feruandum  quain 

gat  29.A  iurtiur  pidocommitViTio arg  cap./igni'  rc  pugoantesinccrprcrumopinioncsrcfcrc  Co- 

ficantt.  A.  figner  in quopontifcx  ideo  quidcin  uar.incapquamutif.2.i\.Dum<:totj.  Vidcri 

contracreditoremrcfpondcc,  quod  padtumil-  poflitdifputatiohxcmagisinvcrbis,  quam  in 

lud  improbatum  fit ,  fedidco  tefpondet  contta  rcbusconfifterc.qaoniamefTccluhocqiicntur» 

i-iramcntum ,  quod  ibi  pccnaiarn  aote  diem  an  exrationeiutisCaoonici.qui  ultra  >oo  foli- 

ttanfmifljm.fednunrium  rupifle  fidcm  ,  &de-  dos.qui  coniugi  donauit,  dooarionemferuare 

bitotcmrxtraculpam  fuifle  ptoponcbatur.Bx-  reneacur,quod  vtique  affirmar,quodiuramen« 

emplumilluftriuscft»'»*?.  qttamuis  .d-fail.in  6.  tumeo  iure  validum  &  fcruandum  cfle  dicit: 

perq-.iod  insquodammodo  a  natura  qux  fuc-  ficurieumiurcciuilieiufmodiiurarofcum  ftu- 

ccflionem Itbcris defercquxficom  .  iuramento  ftracflc  dicimus,  hocdicimus,  quod&aclus 

tolliporfft  quantomagistollipotcritiuramen-  nullus  Sc  lpfum  iuramcntum  fit  nullum-  Scd 

toiasquxficum  mera  lege  pofitiua,  vidcltcet  poflunccamennonexiguimomcricfTccluspro- 

reuocandi  donarioncm.quxamaiori  libcra  vo-  poni.quoiumcic.locmcminit  Couarr.i.  quod 

luorate  facla.Sc  iure'gent.pctfecla &eflicax  cft,  fi  conttadtusipfe  non  confirmarctui ,  eobctc- 

quod  ius  eiufmodi  reuocatione  cum  offcnda-  dcsnonobligaientur.  t  quodmulict  quxal.e- 

tur.tantominnsdubitandumcfttcx  ratione  io-  oationem  fundi  dotalisiuramcntofumauir.cn 

risCanon.  iuramcntopoflc  confirmati.  Vnde  atettiopoiTciTotepctercposfit.  3.  quodftante 

confequitur  ncccflario,  vcnflimumeflc ,  quod  communi  fentrnria.contracTum  confirmari , e- 

a  Gcil.fcriptummale  omuino  imptobat  Tr.do-  tiam impetrataabfolutione  a  iuramcnto . con- 

narionem  ciufmodi  contra  bonos  mores  iuris  tradus  manerc  validus  Vctum  ad  hxc  dici  po- 

Canon  noncfle,  roultoqueminus  fuperca in-  tcft  1.  qued  cum  cx  iuramento  obligario  vti- 

terpofirumiaramentum:quoniamvtdittueft,  euenafcarur  etiam  folo,  ad  minimum  posfi- 

aftusille  iuregcot.  valct.  adeoquc  nullo  modo  dcoscxccptione  ctiam  contra  hetcdes  fe  de- 

pcccatumfoueraur  nuttit,  exquogcnercqux  fcnderepoflct.  t  quodiuramcntumnonintcl- 

fuur.ea  ictnum contra  bonos  morcs  iuris  ,  Ca-  ligatut  fieri  in  folum  fauorem  pcrfonx accipif- 

eon.eflc  dictintut  Nequc  quicquam  buic  facic  tis.fcdfimplicitcr  vr  feruetur  id ,  quod  aclum 

ratio ,  quod  lcgrbus  poiuiuis  etiam  in  fero  ani-  c lt.  ?  quod  fublatoiutameoti  vinculo,  quod  v- 

mx  parcndum  fic ••  quialcxciuiiis  minimeim-  nnmcontractumfuftinct .  ipfum  quoque  con- 

Jieratautiubctpr-xcife  rcuocare  donationcm,  traclumampliusfubfifterenon  poiTc  ,  fcdredi- 

ed  tatum  perrairtir.Neque  obftat ctiam,  quod  re  quafi  ad  naturalcm  fuam  nuliitatcm ,  prifti- 

iutamcntumfic  comrapublicam  vnlitarcm,  ae  DX(uxnuditatircliclumconfcquirur,qux  ipfit 

quisrefuamalc  vatur .  quoniam  vtin  tciminis  quotuodam  opinio  lbidcm  a  Couatruv.  pro- 

huiusquxftionisrcfpondent  Couarr.mcquam~  ponitur  Cxterum.vcomnibusiftis  occurratur, 

ttis  p.i.f  t.numtr  ij.tT  Roiandtu  Jk  yaiUvolum.  ?.  probandam  cenfco  communcm  fentenriao), 

tonftlt v.n  4S.  cum  iuramentum nullum eflie di-  quod aclus  ipfi  per iuramcntum  coi,firmcntur, 

cimns.quodorFcndicpublicam  vcilicuem,  di-  ex  hacprxcipncraciooe,  quodillicxfcnulli  do 

tecloramofTendioporcec&principaiiccr.qaod  func»  fcdcanrumeicgc  ciuiliadcmptiscrTccli* 

alias nihil nea dici  posfit  oficodcrc  pubhc^m  busproaallis  reputaotur.iuramcntum  autcrn 

•ftilitatcm.  aucouutciOiisCanon.fubaixaQf  coofldcra- 
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tionem  illam iuris civilis  quodammodo  tollit,  comraGeil.  qui  Gmplicirer  abfolutione  oput 
_ccosm  fc_cabfoluteconfidcr«i  facit  At  di  cllc  ncgat .  vbi  lupc.  actu  quouisiuiciliicito  vi 
jerit  quis.hocpofuoctiamcitraiuramenti  ad  &  metuintcrucuicncc  luratum  cft  .•  aut  lurc  fi- 
rcctioncma-tusiftos  valituios  cflc;  cui  obie-  mul  gcnt.& natur»  illicitusclt.&citraabfola- 
&  oai  refpOndendum  puto  ,  Ttiquc  valituios  tio  em  ad  obfcruationcm  actus  &  iuiatmnti 
eo;.,  fi  mcroiutc  Canoo  autgcot.  vrcrcmurat  oon  adltnngi  lurantcm  ,  contragcncralcm  Tr. 
quin  cumm  Rcpubl  circa materiam obligatio  aflertionemreclius  dctcndi  videtur;  fiqni Jcrm 
aum  &  aCtiouum  prxcipuc  fint  lurtsciuilispar-  ipfum  obfcruarc  luramentumpcccate  cflcr ,  & 
tes.indcficri.vcimamcnodemum  hiadusco-  abca  rc  abfolutioocm  pctcrc  ,  quam  quiscirra 
fiimiti  dicantur  .qutalias  ptoptct  aucotuatcm  peccatum  tacccc  non  posfic  .  vtdeatur  abfurdu, 
iurisciuilisoullilubcrentur:  vidt  tttam  notata  quiali  tllud  quod  mrauit ,  feciflct  abfolutione 
fufir.i  itffttt  6-thcf f.ltt  ix&<iijfw  ii  thtff  Itf.C.  indigcrcr.  Porefttamcn  hicconfidcran  duplici 
vbiiniptobauimusabfurdamplaoclafonis  fen-  de  caufaabfolutioncopuseflc,  altera,  vtocfa- 
tcntiim.quiiutamcntumqmdcmferuari  vult.  ccrecogarui  quodpromifit.  altera  vt  to.Jatur 
hadK  uusUltem ,  vt  defaclop:a-itrtut .  fupet  pcccatum,  quod  coramittitur  ipfa  rci  rutpis 
quoiutatum  cft.vttamen  hocipfum  ftattmtc-  promisfione,Iicctvi  vel  mctuextotra,quoniam 
votan  .'osfit  .-  quaquidem  feotentia  cootta  mcrus non excludit  confeufum ;  &  qux  ex  fe 
mcntcm&  Impp.  &  Ponuficum  vis&  cfteclus  tutpiafunt.vteafaciamus,  aureafaclurospro- 
iuramcutiplanisfimc  cludcrctut.  mirtamus,nulla  violcotiainduci  dcbemus.  At- 

_         _  tamcnTrcut.  hucrcfpcxillc  noa  videtur,  fcd 

LIT*  difputalTcdceaabfoIutione.cjuaquis  Jiberarur 

QuntifiiurAmetjtkm  jQuxritur, an  iuramen-  a  n.ccsfitatc  pixftandi  quod  in  turamenrum 
tummctucxtortum  validumlic.  Et  apparct  di-  dedu-tum  cft  :quod  tota  tra-tatio  lit.  B.  non 
ftioguia  Treut.intcriusCanonicum  &  ciuile:  obfcute  dcmonftrar. 

illoquidem valcrc &  tamdiu  obligare .  doncc  lure ctNtli  ntevaltat  ]hico\\igitTt  i\irc c\\ii- 
abfolutiofucririmpettata.  ( qi  ort  Sc  taoquam  linonvaler.  ergonccptxtorisauiiltoindi^e*. 
ccrtum  tradit  Gfl«*rr«i/  mcap  tjuanrvitf  Enimvero  homonymia  mcft  in  phrafi 

nu  z  hocautem  nullum  cflcncquc  adeoopus  Un :  qua*  figoificar  vcl  itanon  valcrc,  vt  nufla 
auxilioprztoris.  Vcrum  cum  iuramcnto  infir  planc  nafcaturobligatio,  vcl  vt  non  nafcarur 
promislio.acregularitt  rpiomisfiomeruextot-  ciuihs:  quopoftrriorifcnfu  confequcntia  booa 
taipfoiurc  valrat.aut  tcgulx  ftandum  etit ,  aut  non  cft,quia  ctiam  naturalisobligatio,  qux  iu- 
probaodaexceptio:  quamqotdcm  non  aliunde  rc  noftrooon  paucoshabrrerfcclus.fufocit,  vr 
probati  vidco,  c\aim  ex  authent  fatramenta.  Co  rcfttrurionem  implorate  fit  neccflc'  quomodo 
die  ftaduerf.vtnd.  Vctura  ex  ratione  iurisdifpu-  qui  naruralitcrobligarus  foluir.  oon  nifi  bcne- 
tanrem,  non  magoopere  mouerit  Impcrii  Gcr-  Hcio  pixtotisfolutumcondtccrc  poterit.  Frve- 
4hanici conftitutio:  ad quam  ramen commodc  [ocummecu  fadta magts  volunt  ana fint,  quod 
rcfpondcri  posfir.  oullius  momeotiiuraracota  multis  ratiombuscomprobat  ^tiji.^.Ethte.i.Sc 
illadicioppofitiucad  luramcnralibere  prarftl-  Aaccil.i\.S.pen.quodmettueAufa  ptomirtepcem 
ta,  quar  inpr.  authent.inaiolabilicercitra  vl-  obligaricoofequitur.quod&ipfacxcepiiOfwo^ 
lamrerraclationcm  Imp.  volc  obferuari:  quo  metut  caufa  arguit. 
refpeclu  ,  qux  bcneficio  tcftitutionis  refcin- 

duntur .  nouabfurdcnulliusmomcnricfledici  THESIS  I». 

pollunt. 

lurtvtraGimtn  jSimplicitcra  iuramentome-  In  difttnclionibus  iuramcnti  hac  th.  &  prx- 
tucxtottoabfolutiODcoptiscfle  ,  improbatae-  ecdd.propofitisquxdam  notanda  vidcotur  E- 
tiamGcl  dirtioclionc  affirrrtat.  Vcrumcontra  tenimiurameotum.quodomoeperDeum  vulc 
puto.omninodiliingueodum  cflc,  aniuratum  prxftari  Tr.  rationc  formx  vnicum  efle  vide- 
fitfupct  a-tuiute  licitoaD  ilhcito  :  priori  cafu  tur  ,  variaraurcm  diftinctioaes  a  quahraribus 
indiftin#eabfolutioDcopuscrt:poftctioiifub-  quibufdamextcrnis  pctuntur.-  ex  quogcncre 
diftingucndumeft,  quodaclus aut  illicituscft  eftdiuifio  th.i.  fumptaabobieclo ,  quod  non 
iure  tjotumciuili,  & cumhiciuramcnto con-  variat naturS luramcnti  Scdilludminusrc-te, 
fixmanposfit,  ablolutioneopusefl"c  cxiftimo  quod&th.  i  &  a.oaliacftaccutatimembroru 

•ppofi- 
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DE  IUREIURaNDO. 

eppofitiocfiquidemfpcciesquxprinrimcrubro 
th.i.dcca  fa  noii  coutioucrfa  fubiiciuntur,  iu- 
ramcoti  (c  confirmatorii  &  ptomiflbrii.eciam 
fub  polierius  mcmbrum  rh  t  dccaufafc.  con- 
troueifa.n  r  :    poflunr •  quoniam  nou  dubium 
eltcriam ctrcaoufaui  controuerfam  luramea- 
tumconfitmatorium£c  promiflorium  inreruc- 
oircpofle  Dcindc  intcr  ipfa membrath.a.con 
firmare  ncgotium,  &  pcrfonasfidcadftringere, 
nullacft  pugaa,  cjuia  ctiam  confli  maronum  iu- 
ramciuurnJmo  omnc  ommnofincmiftum  ha- 
bct  .  vtpcrfonaatccnijobftringatur:  adcoquc 
non  .ccU  fpccici  diffcrcnciagencws  ttibuitur. 
Idcmlapfusvidcturth  j.infubdtuifione  lit.  A. 
quoniamiuramcntogcnerale  cft  ,  vc  rcligio- 
ncm  innciat.licet  per  vcrbum,  folius ,  poflit  cx 
cufaii  Tr  &  tamcn  fpccicb.  fubiccrishoc  non 
fatis  conuenictumquia  luramcntum  tcftium  i- 
deouitrodiictum  cft.vt  certio.  fidcs  dict is  ad- 
hibcatuntumprxcipuequod  luramcntum  pur 


Lit  C. 

Olimfpteinle.  ]  Aitolim  fpccialeiuramenrum 
calumnix  infiigulis  iudicii  parribus  pixftan- 
dum  fuifle  c  i  >  i  i "■  a  luramfrept  calum  Vctum 
illa  Icx  non  dciudicn  partibus  ,  fcd  de  proba- 
tionibusagit,  &  cooftirutum  eftdcmum  N*v. 
4 '/  c  j.  u  cum  ohmquoriesdc  probatioms  ali- 

2ua  fpcoc  agcbatur,iuraudum  cflct.hodtc  fuf- 
ciarfcmelin  vniucifum  iuiarc.fe  nihil  calum- 
nix  caufafaclurumCxrerumDouell.ScCuiac. 
quosimprobat  Tr  no  hocftatuunt ,quod  in  fio- 
cuiiscauiisvclpambusiudiciiiuiadum  fit.fcdl 
nocquod  ctiam  poft  nouamillamlufti  conlti- 
tutioacm,  quibufdam  fpccialibuscafibusiura- 
mentumcalumntxprxftandum  fit  ,  quodrnihi' 
non  improbatur;  quomam  occuriunt  aliquau- 
doactus  fiogulates  iuramcnri  dclatio,  vt  in- 
ft'  umcnta  edantur,  litcrx  compatcntur , vt in- 
ftrumcntum fcmcl probatum  falfi  argucrc  li- 
ccat,  quibus  citra  fpccialc  luramentum  locus 


gationis  quodammodo  &  reclius  fubdeciforia  daodusnon  videtur  nrg.l  10     n  C  defidt  in- 

refetri  potcft.  quia  prxtiitum  fcquitutabfolu-  ftrum.Siebard mddl  10  nu  z  fiucilludiuramcn- 

tio,pcrindcacfiquisiurctiniudiciofenon  de-  tumcalumnix  appcllcsfiue  malitiar ,'quod  vc 

bere.  Deniquefubdiuifioaltcra  th.is.quod  iu-  iudex  dcfcrre  poffit  parti ,  quandocunquc  ip£ 

retur  vciob  licem  vcl  ob  delictum  dcbitons,  caufapoftularc  vidcatur,iure  Canon.conftttu-- 

membrapugoantianon  habct.eV  fimul  malc  m-  tumeft  cvttd.iurMm.CMiumn.n.6. 

ramentuminlitemfub  iuramento.quibus coo-  N#«//»*/tv//rinc/^*o/r/«.]Ambipnahxcphra- 

troucruadeciditur,  refertur ;  quod  fi  gcnoa-  fis  cft :  vr)  enimfignificar.noo  poflccxigi  ante 

Iiusphrafin  illam.dirimcrc  controuerfiam  ,  v-  litcm  contcftatam.quxfententia  vcraaliquao- 

furpes,etiam  aliaiuramenta.qux tameo  fpeciei  td  cft :  vel  non  pofle  prxftari poftlitcm  contc- 

oppofi.xaTr.fubiiciunrur,  eodcm  rcfcnipof-  ftatam.quxfententiavidctureflcTrcti.qui  ius 

lit.  Cao.fecundum  quod  tcmpore  quocunque  prx- 

L  t  T.     B.  ftaripoffiriopponiriuriciuili.  Arquiniracoa- 

Ybinenmntt  ]  Patat iuramentis  itlis'rribus,  ftituttluftin.vtfiquidemlisnondumccpta  fit, 

qux  retigionis  tancum  iniiciendx  cau!.i  prx-  omnimodoiudcx  iuramenrum  hoc  exigat:  fi 

ftantur  .rectc  addi  poflequartum,  de  iudit  10  fi-  ycro  hocioirioomiflum.ee  caufaiam  agi  ccpra 

fteodo   Qiiod  fancpcrquam  videtur  dubium,  fucnt  ,  aprxfentibus  itidcm  hoc  iuiamenturn 

qma  iuramcntohocidagitur ,  vt  rcusccrro  die  prxitandum,  abfentibus  autim  ,  caufam  etum 

tcuftat,  adcoquchicSniscftiura.nenti  iltius,  nonprxftitoiutamentofioicndam ctle.accon- 

vtpctfooafidcaftringatur.  C.artcrum  fi iftafpc-  tra  intentionem  luftiniani  Iis  tarn  drcurri ns 

ciesrcctehacrefcrtur,  eodcmiefercndacruot  fufpcndatut  &  cxtrahatur. l.z. §  vlt.C  dttmam. 

<%c  ilia.quxrciproprcrdigniratem  pcrlonx.vcl  tal. 

obdcfctftumfanfdatioois,  depetfcquendalite  i  QuontnHeremitti poitft.]Ptebat\ir hoc fatiscx- 

autdcpermancndoio  iudicio  prxftaoda  funt,  Jpttucexi.x.f./ed  <j*ta+.  C  d.  turamcal  reccp- 

dcquibuw.'  /  per.  Cod.  dignit-  Nev  f )  &  Sev.  tum  iamcneit,vtquodTieut.ait,taciteomitti 

wt.Auth  gtneraUttr  C.J  Eptf.fr  Clertcti.Muth  of-  poflit  ideft.fi  non  fuerit  pctitum,  pioccflusn6 

ftratur  C.d.lit.conttft.  Rcfl  us  fut t  aflis  !ub  iftam  vitictUf :  quod  flc  norat  toMrant.part  z  pnrttt  i. 

fpcciem.quxfpcttat.vtrcligioiuiiciatur.rtfc-  prmcip.p.ft.Accurftnl  J4J.4JI1  tit.d.iur  n.x.  vbi 

ratquitiuramcntumtuterurn ,  dcquoin  N»v.  tainco ltaloqmtur,  acfihxclentcnriac6formts 

it.c.vlt  8c  mdicum,  &c  quoia l.rtmnjnnevatn  efler  luri  cili1i,&W/ i.  .  4.  malcadcxpieflam 

c  .,  .  ,duj.  rcmi/fioncm  f cltringir.  Planc  mhtl  huc  facit  d. 

!>•)+■& S •  i ■>>  '.quac  cii  dc  miamcto fpcuali, vbi 

.  .  iohus 
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foiiuspartismcere(t:quamnis vi&cua Br-frS*-  iot  dubitatio cft ,  aa in crimlnalibus  Jccalunw 
itc.c?C.ijh.i<i  tti  .:nlocutr.hocaQnotarc:quo<l  nia  adcoquc  veritarc  diccnda  iutare  tcocatut: 
iuramentum  gcuerale  calumnix  tcmitti  non  Tbiaffirmaciuamfcntc'tiamcom«iuncm&  fty- 
foSntxdii  J.+  fcdpoiTuomicti.  lo  Italixrcceptamtcftatut  Clarusin  fracJ.  crim. 

Quodlicttrationetartat  ]  Ait,  ius Saxoa.  quo  f.final  quaft.4f.nu.  </ .  camquc  autoritacibus  & 
fiiblatumcft  iuramcotum  calumnix  gcncrale,  rationibusodlocoofirmatG#a»#/v4rMr.r»/i/i</. 
carctcrattonc.£cd  videamus.  an  non  ntsratio-  fart.j.c  ii.ww.ij.Clarustamcnd  loc.pracltcam 
ijibus.neirratioaabilis&diabolicacafentcntia  illamcommunemimprobat,  &pofteum  eam- 
dicatur  ,cfbcipoiftt.i.  Ttpioptcrleutratcmiu-  dcm damnat Emanutl Soartx.innot.  ud  Comtf  d. 
taotium ,  &  prxfumptacicbritaspcnurtorum,  loc.ltt.B.  &  prolizccootra  camdtfputat  Zanger. 
cnitetur :  c.dtcoh*bi.cltric.  vbi  propccr  mecum  iooracionefubicdtactadfatutdetort^rcor  quos 
BcriurhPonrifczoon  vultccgt  clericov ad  ab-  egoquoquc&  icanegancem fcoccnctam  piobo, 
lurandascoocubioas.Ervt  iit  B*!d.in  i  fifojl  C.  cx  voicahacratiooc ,  quodprxbccur  mantfefta 
W.««*tfiM».iuramcoiuiniftudhodtc  c6temnitur,  periutioaccafio:  quoniam  cum  confeflum  fe- 
Jcnonapprcctatur  vnum  obulum:& addit  Ma-  quatur  coodcmoatio  &  pcc«a;rcus  vttquc  ,  pe. 
xaot.ctt  loc.litigatoreshodieponusiurate  dc  icraturus,potiusquam  veutatcmdicluruspfx. 
calumniacommtttcnda,  & ideoccnfetmclius  fumitur. 
cflc,  vtintotiimhociuramcntumtollarui.ad  Llr.  B. 

cuitandatot petiunai.quodproptcr  hanccau-  Eti.tmfpirituali  jPugnit hacinreduocapiru- 
famririboniabftincnt  foto,  quotumlocumfu-  li  vidclicctr*/>-x.  d.turam.c*l  frc  i.f.vlt.eod.iu 
bcuot  improbi  &  mali, vt  ait  VVefembinf*r*tit.  *.  adcoquc  apparct  proptet  malitiam  cleticc- 
C  d.iur*m.c*l.nu.  }•  j.  quod  iure Sax.fpccialt  iu-  rnm priori eaoooi  derogatC fuifle ,  quoi &  oo- 
xamcntocalumoixlocuscft,  qoodiudezczar-  tatura  Sichard inrttbr.Cd.iuram.tai.nHm  6  frk 
bitrio&iurefuo,  vbiid  occctTaiium  clTe  aui-  vvefemb.tbtau  7-quod  mirumcft  nonobfctua- 
maducrtcrit,  parcibus  impoact ,  vci  a  par tc  de-  tum  fuific  a  Gtiii-obferv  jt.quieade  cai.  faiu  m» 
latumapptobabit.  Nequccnimdubito  ctrarc  diciopofldlorioiuramcotum  calumnix  icqut- 
Tr.  dumhocturamcotumlpcctale  ex  rationc  nr.quoniahocadlaicumtudiccm  pcrrioctcaf- 
iurisSazon.  ad  vnicum  tarnum  &  /in^ularcm  fitmat,&  coiptofpiricualcra  caufam  cfliencgar. 
cafuminczttcmothcfisrcftnngit,  LlT.  C. 

THfiSIS    IV.  }  HiciHjim-imtUmf>Mtronii.)Ktopottct'\«h\2T 

Lit.  A-  rnendumefleeditiooisFlorcnr.»»/ $  4  h  ttt. 

JncMfaetiamcriminali,]  Quxftioduplexcit  Tbinegaturremitti.Etfaoc  Accutf  Salic  Caftr. 
de accufatot c  &  Rco.  Et  video  Stchardum/»/.  quicitralcrupuluniadi]iumlocumno:ut,quo<i 
l.C  d«iMr«m.r«/M>».exiftimarc,quoduecaccufa-  hociurameotom  reroitcatur  pateoti  &  patro- 
torin  crimioaltbus  caufis  dc  calumoia  iurare  no,  affirmatiuamlcclioncm  habuctuot :  &ita 
cogatut.fcdtantum  dc  vcritatcdiccnda  Quasn  ceflum  fit:habct  vctuseditiode  annon?  aqua 
fcntcntiam  falfam  efle,non dubito,non obftari/-  fartnttbut  fatromfqueremittttur,  quod  ctiam  c6- 
ceratione,  quafola  mouetur  Stcbafd.quodli-  utait  cuml  qut bana  ij.  f .  ftn  d.damn.infr.ls  %» 
ceat  aduetfanum  corrumpcrej  quooiam  hoc  ftn  qutfitisd coe.l.ta.h  t.auod  iaiuiiofumfactit 
caBtumincapitalibusadmiifureeit.&quidem  pattcm  aur  patrooumanliovcl  libcrto  calum- 
nontamexratioaeiutis,quaraproprer  magut-  oix  alicuiusioflmuIati.4fj./.6.§  fen.fr  l  q.d  oh- 
f udinemperlculitmiferattonisiotuitu ,  &  qut-  ftq.fartnt.fr tfl.  cum  etiam  contra  hos  nulia  a- 
dcm hoccflcdu.nc proptet ea cenfcatur efle ca-  Ctto detut,qux fraudis habet mcotioocm /. 1 .& 
lumniatot.  Ttdifpotatum cft  fupta  de  tranfa-  l.t.cumfeqq  d  tit  Nequcadmitti poteft  diflin- 
ctioc  Necmouetcfiamtatio,qua  Wcfcmbcc.  £tio  Forner.i.ftlttl.*.  aoiufcturobrem^anol» 
vtitot,  quodfuffictatinfcripciot  quooiamhxe  pettooamrjf/.i^Jbr/V.dciurameotODODcalum- 
tantumoperatur.vrobligetui accufatot adpcc-  nix,feddcciforiotra<ftat,quodvtiquetcmirti 
nara talionu .  nonautcmexcludit fufpicioucrn  nonpoflc,  apcttumcft,  &  omoc  iuramcotum 
calumoix,  quiotantoraagispericulumeti,  nc  calumnixpertonxfidem  &  fioceritatcm  con- 
calumoietur.&  qaiduisdicatagatquc  ,  vtpot-  cernirjTtretfteootatCK/A/.s.^yir  tT  Carteron» 
vaminfcriptioniseuicet.cuiadcoteijuramen-  /j4-S.4^./«deiuramcntofpeciali:fcdgencra- 
tokoQ  calutnaufftftoccuxraadat».  Dcicoma-  lis,qu«dptOM)toptojccflupr»&ait«,Yidciipo£- 
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Cit  ,  acc  parcntibu.necpatroBisremitteodum  pet  aliumfe&eiaramentumprxft-LreturSedo- 

eflc  ;  &  haoc  quorundam  fcntcnttain.  quod  biicituf/.ij.f.f»M/if»<>  ij  </u/4»j /'«/Refpondcri 

hxc  /.#4 .§..f.eorrigatur  ptr  /.  i.  C  d.  iuram.  c»t.  poccft,vclaliam  iutifiurandi  apudEtbnicos,  a- 

rcfcit  BrJnd {.^.Ipfc autem icaaicrtudicquod  fiam apud Chtiftianosefleiationcm .- velqubd 

noncorrigitur, fcdlexnouaCod.periftamdc-  cafu  fingulari  &  extraiudicialiadmiflumeft.ad 

ccrtniaatur.  confequentiasnonefl*cttaheodum:&Tero  Ia>' 

LtT.  D.  ftin.dumiat:oduceodohociuiamcotumgeae- 

PrtcHr»torififci  ]Gctit  cnim  officiumneceiTa-  raleomoibuscalumoiis£c  fraudibus  occurrere 

rium.Tt  mcfitoiuiamcntohocnougrauari  de-  voluit.uonimmcritoab  ipflspetfonisprincipa- 

berevidearut .-  qux  ctiam  ratiomilitatinpto-  libushociuramentum  voluitprxftari.qnxalii» 

cutatorecx  officioconftituco,cucaquemtame"  iuiamentoprocuratoriolicct  inanimamcorura 

Trcut  diftinguir  ex  G»il.t.obftrv.i%.mtm.  9.  tc  prxftito.velnonfint  obligatxlvclnonGitisptt- 

non  cogjcut  mrarc  dc  calumnia  quoad  merita  tenc  fc  efle  obligatas. 

caufx,icdbeaequoadproccd'um>  t  c.quodca-  Contumaci*  t*mtn.  ]Contumaciamprocura- 

lumniofcdilationcspctcre  &  litifcxtcancreno-  rorisdominoaocetcoegat.  Cuiobftatruracio» 

Xic.  Atquiacumcxofficioquoque  datus  citca  quodcfficiatut dominuslitis.tum  tcxtaiis/.ia. 

mcritacaufxcalumniofc  vcrfari  posfitt  (iqui-  C.<fc/r0f»vr.Planc  vidcnposGtTr  loquidccon- 

dcm  luflus  &  impertuiudicis,  000  poteftillum  tumaciafpcciali  procuratorisofi  voleotis  iura- 

cxcufare,  quomiaus  ca  partc  qux  proccirum  tc  de  calumQia,cuius'contumacixcffecluscum 

concerntt,iurarerene-tur,'nonauimaducrto,  fit,vrv- c-articuliaducrfx  pattisptoconfcffatis 

quarcmagiseaparteltberaridcbeat,  qux  con-  habeantur,  vixdicipoflit,contumaciamillam> 

ccrnitmctitacaufx.  Et  fanecuindiftindrepto-  quoadhunceffcdum  domioo  ooccte  debcre* 

curatores&patronoscaufaruraiuiaie vclit  lu-  dcquovideG'*;/  l.0^/8p-quemaicTr.cootra- 

ftin.  corumqucmunus  publicum  (ic>  forcasfis  riasopiniooescoociliare,  &  ramen  apudillun» 

tuciusiafiftcmustegulx:quodaliasaduocatus  oullanifi  bcnignitatis &ftti£iiurisin  fpeciali 

pcr  indircctum.opctamfuam  partt  ncgando,  &  camcn  pccnarum  generc:  diftin&iocft.  Sed  da 

itacfliciendo vtimploratoo.ficio  iudicis  opus  hocplutibuscftactum  fupra  U j  9 ,th.\  1 . 

fit.ncccsfitatcmptxftaadihociuiameotume-  LlT  g 

nitaiepoflir.  mhtktmA  r««/*Wi.]DifficuIreriuramen- 

AU*tq*oqHeperprotHr»torem]t\\tTT.<iilo*  tUmcaiumolx,dcquohicvtiqucagitur,Potc- 
etiamtute ciutli iuramctum  calumnixper pro-  rf| rC£ufari)  ^  eumfitdc  vcritate diceoda &  de 

bona  fide,vrxiuftaeius  dcttcclandi  caufapote- 
ritallcgari.Et  haud  fcio.anTr.hu  iocogitantia 
lapfus,adiiiiamcntumcalumnix  accommoda- 
uent.quod pcittnec ad iuramentadccilbria,  de 
quibus  ct iam  tantum  agituc  in c.vltht-  frinth, 
z.lit.A.  adquam  referrTr.  &  iuramentorom  il- 
lot  um  &  iutamcnti  calumoix .  quoad  caufas  t  c- 
cufandi  diuetfa  ratio  eft. 

L 1  t.  C. 


cutatotcm  prxftaii  posfit.  Cui  fcntcttx  rcpug 
nat,quodi»£2.5.j-C.6t«r«m  ««/  dicitur,  non 
poflcaftorem  peraliumalibi,  litigare,  nifi  :n 
prouiociaipfe  iutamentum  calumnia:  ptxftci, 
qux  vcrbaad  procuratorcm  rcfcrri  no  pollunt, 
quodtncptumfitdifputatc  de  iucamcnco  pio- 
cutatori  defcrcodo .  aotequam  ci  caufa  fit  man- 
data.PosGt  faae  colligi  cxd  $..?.rcum  rcclc  ptx 
ftatehoc  iutamcotum  pet  piocutatorcm  :  fcd 
necablurdum  fuciit  plushac  in  re  pcrmitn  rco, 
quama<3ori>&  veiafcntcntiailliuslocicft,  no 


Stnttnti»dtcl»r*tori»,]  Communem 


quodprocuiatorbocprxfterprorco.dcquo  in   opioioncm&reccpta  ttidit po fkAndr.Gtil  Btr- 

*     _    r    .   _       .      j.   .     '      .       /•'     l  tC.  ......  ,-„,.',,,■  o<  r  vr.rnm  iriki  1/ i,l.,nr 


fr.  L-  ngitluflm  fcd  quod  ipfc  ptocurator ,  pro 

Suofacifdatum  eft .  prxftarc  illad  tcncatur .  & 
ocipfumfauori  reorumconccflum  eilc  vidc- 
tut.vt  fufficiac  ab  illis ,  qui  pro  reisintcrucniut, 
hociuramcntumprxftat i ,  Et facit pio hac  fcn- 
tentia/.t_s.f  .+.C.b.t  vbi  iD  gcoci c  conftituit  Iu- 
ftio.vtpcrfooaquxiatare  dcbet,  cttetur,*ad 
comparcndum,&iurandum,autiaaholocoia 


n*rd.<&xtot\\>conclHf.$6  Cxtcrum mthi  videtur 
rcquirifcntencia  condemnatotia  vclabfotuto- 
tia,quod  Sc  ratio  fuadet ,  &  peifpicuc  fatis  pto- 
bat  nnth.prmcipalis  §.j  Cd.iur*mx*htm. 

6}HodiHr*mtntHm*ffini.  ]  luiamcotu  fcil.ma- 
litixaffineeft  iutameoto  calumnix  gcoerati, 
fcd  fpccial :  :Sc  illud  ea de  caafa inrroduxiflcP6- 
tificcs  vidcocur,  quod  fcquuti  communcm  Dd. 


ramcatumipfaprxftct.quxpariineptaclTccfi   opinioaccximmaucr^nt.itaiurc  ciuiljintro. 
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du<3umclfeiuramcntum  calumni.einitio  p:x-  abfolucuduseft ,  v tcii.iqyc  mhi'  ip?r  cmoiio 

ftandum.vt  iutamrnto  fpcciali  calumaix  planc  prxftiterit.Inctiminaiibusautctr.aliquiiifa.il 

locusuuucliet ,  quodiam  lupta  refutatum  cft,  confid- ratio.q  lOtipabliceititereft  dcjnfla, de- 

»                     THESIS    V.  tegt  &  pu-iiti,  vtiiama^iftiatuscx  «iffkto,  ma- 

Lit    A,  ximc (i  proccdatuf  per  modum  irquihcoim, 

Remitti pottjl  ]  Idquidem  reccptiHimum  cft,  boc  tmamcntum  dcfctu  pulfit.  Nccquicqtum 

fedobiici  poilit.quod  tradit  Tr.  iofta^  i.dtfp.  ptoTr  facu/.o  f.C.//;MjNtWErr/r/.quiac2itI* 

j.t,;  tf.Ut  F.  omnem  vim  &  fubftantiam  depofi-  lc  cafus  fingularis&  extta  ludicialis.quo  fc  rur- 

tionistcftiumcilc  10  lutaracuto  ;  dequo  ibid.  gatclericus.quifufpcCriiseftacccpiiTcalquid 

dtccmus.  a  creditoic  qui  confugitad  Ecclcfiam,«Sc  dccu- 

L  i  t.  B.  ius bonis  vcndcndistiaiftatui . 

Qutdvtrumtjl.]  Ait  yerumclTe,  quodiura-  lJtjutftquitur  Stutll  &c]Adptob*aduquod. 

mentumpurgatioais.ptxftctut  iacaufiscnmi-  iuiamcntum  purgationis  ctiam  m  caulisciuili- 

nalibus  &  mactimonialibus  ,  itaquidcm  vt  cz  bus  dcfctri  poflit ,  adducir  vciba  cx  Nou.  Elc- 

textibusptxmiflishocinfcrre  vidcacur,qui  ta-  ctor  Augulti,  mnnfco  ^UdarrriHtnarcjTriiTtr* 

mcDomnes  de  cafibus  quibufdam  extraiudi-  bacbtbfTO«ftn/t»nno  arofFftc  Trfaratn  ff  onb  bas 

cialibus  &  omnes  de  caufis  ciuilibus  exccpta.  iutamcntum  purgatorium ,  Douu  fuppletotium 

JC.I24  c  a.loqutintut.  Ett»  N»  Oi.c.j.iurat  tutor  Jiifprfrtifn.Hxc  vc  commude  dcfcndantur ,  di- 

dcfignarusadcifccrum  vtlibcrctur  a  tutcla  In  fiingui opottcc ,  an  reus  fimplicitct  cegct,  & 

leg.b.i.+.Ctd.te  hti  yut.tJ  htc:.}  turatjquis,  nih  I  p.  xfumpcionibusgrauccur ,  an  cxcipicudo  ali- 

ex  boniscreditotis  ,  qui  ad  EccleSamcoofugtt  qutd  ponac,  8c  in  ciusptobaciooc  dcficiat.  JIIo 

peucslecxiftere  /  vltim.Cod  deftdeinjtrHmcn.ctt  cifu  iutamcotopurgatioms.hoc  vciofupplcto- 

adfcititiaa  Cuiacioadiecta  ,  &  tamco  tradtac  no  locus  rrit>quamuis  vcrba  Noucl  cam  ptx  fc 

quoque  decanfa  ciuilhcxterum/  v't  excditio-  £.;ant  fcntcatiam.quafi  illud  taotumiuramen- 

ne  vulgatadciucameotofpeciali  calumnia  tra-  tum  quod  actor  prxftat  fuppletotium  dicete- 

&lt.t.vltim.§. t. Ce/tic jLiur. domm  impetr.  dcfctt  tur.  Vtique nccclTarium  iuiamcntumquc  Dd. 

iurameotumcreditori quod bona  fide  in  ven-  appcl!anc.  nihil aliud cftquam  fupplccorium, 

ditiooe  tei  pi£>notacx  fuctic  vrrfa.us  Vcptoin-  qu<>  I  criamrcodcferii  ipfe  ttadit  Treut-  tb  10. 

dc  oecfcrcndum  licquod  Ttcut.  taoquam  ho-  ln  C  piobAtutcxl  admcne.-idi  n  h-tit  Illaquo- 

tum  textuum  au:o.  uatc  ranqjam  iurc  ccito  q  ic  Nbv.  verba  .  manit  Dfr  2Uoj«r ftnctl  aroffftl 

Krgationisiui.muiitum  uicauh:>macrimonia-  tnr^ad  t  rrraitfcn/dubuationcm  faciunt,  Sc  am- 

ius  Sc  ctiminilibusadmitcit ,  &  poltmodim  bi<uiafunt.quiavtpaulo  antcttaditum,& tatio 

valde  dubitat.an  &  in  caulis  ciuilibusbuic  iu  fuadct.  ad  lutamentum  iftud  putgattonistum 

lamcotolocusfitrfiquidcmfolumr^.  t.&vlt.  dcmum admittiturreus  ,  ficonrraipfum mili- 

aouotde puigatione  ctimtoum ,  fuper  quibus  ccoc  lcuesfalrem  prxfumpcioni  v  quod  fi  cn  m 

«fericusnoo  accufatus  ,  fedtaotum  diffamatus  giaviorcsfint,  Sc  ptobatioocm  fcimpleoara  f«« 

cft:de  caufisautemmatrimomatibustcxtusad-  cianr  .  fuipletonum  luiamcntum  actoii  potms 

ducituioullus,  Sc  cum  caufa  hxc  fitmaximc  fa-  fueritdefciendum.  Sed  ctcdidcnm  hanc  cllc 

uotabilis,  vixcft  vt  cootra  marrimonium  iuta-  rr.enremconllitutioim ,  vt  nc  ptoptei  lcttiorcs 

mcotumhocadmictatur :  nifi  forte  qui  marri-  pixfumptionc*  incaufis  ciuilibus  reo  imro::a- 

jBiomam aflefit  in  probatiombusdcfictt :  quo-  tur:hoc  iuramcntum ,  fcd ille  hic  potiuscx  rc- 

ntodoctiam  iu  ctimiualibus  tum  demura  Dd.  gulaiurisabfoluatur:  vbiautem  gtauiotcs  p:  x- 

icum  ad  luramcntum  putgarioois  admittuot,  tumptionesfunt.atburaiium  fit,  Sc  cx  alnsoi- 

•»bi  prxfumpcionibusleuioribus&  adtotturam  cumftaotns  xlcimandum  ,  ao  actoi  pocius .  ao 

nonfatrtcicotibusgtauaturC/«r.§.v/r-<7M«/7.()}.  rcusad  iutandum  fit  admitteodus :  quod  io- 

l.HiigiustjHtftion.+o.Hum.ji.Sether  tracl.  nuunt  illa  vcrba.wann  aioflfTf  Drfackfn  ftimtV 


d.iurnm  /tir.j  e.it  numero.t  tjy  1  7-PorroTiciit.  iMsiuramentumpurgatouum ,  tam»  fupplcto- 

caufasmatrimonialcs  non  fatis  bcne  ciuilibus  rium  ^ufprtrfm. 

opponit ,  Sc  dchishocquxfctcd.bebat  ,  anio  Dtfe *tur in Came r». ] Ai t dcfciri  &  illi  ,quicx 

iis  iudicialiccrrraclatis  huic  inramcnto  fit  lo-  Ic  icimisindiciis  dccnmincfiacla'  pacisfufpc- 

cns:  cuiusquxftiouisncganrem  paitcm  ratio  «2us  cft,& fubncu.idcm  ficri.fi  adoc  accufana 

luiisfuadct*  cx quaaiftutcaoupjobantc rcus  iup!cuap:obatiouc dcficut.  Atqnmhic  cafds 
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nontfldiucrfusapriori 
quoJtliispcrmodum in4'i«fitioois  hic,.vcu(a 


rionisprocedatur:  quod  tameo  inhacquxftio- 
nc  nullam  dm:rfitateminferrepotelt  &  in  Ca- 
mcralnudicio.dcquoibiloquitur,  vixeft,  vt 
per  modum  inquifitionis  procedatur. 

frw.nimo poft  prt/litum  ]Ratio  furr.i  porcft  cx 
l  ifh.t  quiahociuramcntumnon  a  partctcda 
ludiccdctVrtur.quamukhicreplicari  pollit  ,a- 
liu  jcdciocauilsciuilibus,  inquibns  quifque 
iutcretk-  peilequitur  .a^ndio  caufiscrir.nnali- 
bus  w  quibuscuminrereflc  »erfciurpublicum, 
8i  rriaglt:  jius viccs  Rctpubl  fuftti  c  ti  defe- 
ien  :oi  r  mcntum  perlccutioni  publice  prx- 
iudicare  vtdctur:  licet  oon  igooremhicdupli- 
caripoiTc.  quod  cum  publice  inrcrfit  fcclcta 

Juniri ,  tantofaciltusconcedeoda  fit  tcpcundi 
jcultas  ,  &  quod  magiftratus  magis  ad  etfe- 
clum  abfolucodi  abinltanria,  quam  omnitr.o- 
do  mrameotum  purgationis  detuMTe  tntclliga- 
tur.  Cxtc:um  oihil  pro ifta  fcotcntiafacit  citat 
ttutb  novo iurt  C  d potn.  mditis  &>c.  ficur  &  illud 
hiccoofidciandumcft.quodi»/ jt  b.tit  inqua 
fuodaturfcotcotiaTr.  oon  conccdttur rcpcti- 
tio,  uifi  acto: per  i oftrumcnta  caufam fuam  pro- 
barc  vclit.prcbationi  autcm  ciufmodi  in  caulis 
criminalibusnoo  oifi  cafibus  fiogulanbus  lo- 
cusclt.de  quo  tofiap  idtjp.  4  th.  i  Cxtetum 
qox  proponuiKutin  hoc  vci(. tjum  tmopoJt,&c. 
cum  pixcedd.conncxioocm  non  habcnt. 

THESIS  VI. 

Lit.  A- 

Vitium  diuifioois  hic  propofitar ,  qnod  iura  • 
mcntumin  litcm  non  rc5c  fubdccilotia  rcfc- 
raruriamlupra^/zib.j.oorauiinus  Ncc  rcftcfe 
habere  vidctur  dcfinitio,quod  dcfcraturprop-^ 
tcr  delictum  vcl  culpam  :  quia  cum  ita  vclit 
pioponerc  duasiftiusiuramcntilpccics,  iura- 
mentum  arfccrionis ,  quod  diciturctiam  prop- 
rcrculpam  latam  ,  quxpropnc  dehcrnm  dici 
non  pbtcft.dcfcrtur ;  itiramcnto  autem  vcrita- 
tispriocipalitct  000  culpa ,  fcd  ncccflit arisra- 
tiolocum  facit.de  quopluribus  iQ  Ua. 

Lit.  B. 

Satismulta  hic  proponit  de  te  non  magni 
momcnt  .dc  lectiooe  1-i.d.tn Itt  iurmnd.  locuius 
Sncjtnt  Fmb  r  ctnieci  17  dclcta  parricula.fx.Ic- 
g  1  r  .ftd  contu  mmcim  tummtur  (£•/ .  T  r .  h  i  c  fu  b  1 1 1  e  m 
agit&  ait.vcrbaiftius./  nonplurts  perhcc,Sc  vcr- 
bifedexto,  oonadcootum.iciara,  fcd  adiufiu- 
rand  icfcrcadacfle.Atquinhaclectionc  ,/tdex 
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nifi  fortaflis  in  hoc»    contnmmcimiflimmtur  ,cad  fir  fcotcntia  qua  vuJr 

Ant  Fab.&  vcrbum  illud,  <«..  nufquam  apparec, 
&  Tr.cftcommeotu.  Nimuumfruftra.io  fcir- 
po  quxrituroodus,  &  petfpicuus  fimplexque 
ciusioci  fcof  scft.pcr hociprumquodtolitcm 
iuratur.remxftimari  vttiaeiusprcrium,adco- 
qneexcootumacia ,  qux  iuramentohuic  cau- 


fam  prxbct  Qua  in  teridiculus  cft  Aot.  Fab, 
hxc  contraria  t tfc  cxilUm.ins.r<  m  non  ficri  plu- 
ns.&  tamco  xftiman  pluns  quia  illud  defigoac 
id.quanti  tcuerares  eft.boe  ,  quaoti  eftcx afrc- 
dtionc  iuraoris,  cui  mdulgcturpropter  cootU- 
maciamrci ctiamio infiriitum ••  vcproiode  ne- 
ceflario  fcquarur,  cx  contumacia  ipfam  rem  x- 
ftimari  vltraquam  rcticracft ,  oon  autcm  ipfam 
xftimarcconrumaciam  quxmulcta,magiftra- 
tus  cocrccri  fokt.  Et  nimiium  hxc  feotentic 
lCtieft,  noncoquodcx  accideotircsexcon- 
tumaciapluris  xftimarur,  taoti  ctiam  tc  &  fub 
codem  valorc  in  iudicium  dcdu&am  vidcri. 
Quodalitsre  etiamcitra  dolumperempta  ,  ia 
eaodem  fummam  reus  fucrit  condcmoaa- 
dus. 

LtC.&D. 
Dcfinit  voluntanum  iuramenttim  ,  quod  i 
partcparti  dcfcrturexrraiudicium.  Vbi  vcrba, 
txtrmmdtcium, ambigua  fnnt.  Quod  fi  enim  iu- 
dicium  etiam  (igmficet  tradtariooem.qux  fie- 
bat  apudprxtorem,falfaetitilradefinitio.quo- 
niaraquateous  voluotarium  iuramentum  op- 
ponituriudiciali,quodlite  c6teftata  dcfcrtur. 
dc  quo/»/.j 4. §. p. b  t  quod in  iure  apud prxto- 
rem  deferebatur ,  fub  voluotarium  iufiuradum 
rafcrri  oportct •  idque  coofequensefttraditis  a 
Trcurl./A.9  lit.E  vbiactioocm  in  faclumcx  iu- 
ramcnroiudicialicompetcrcnegat,  quam  ta- 
mcncerrumeftdariexiuramcnto  apud  prxto- 
rcmprxftiro  ,  quocafuacriorei  iudicatx  non 
habct  locum  Etdeiuramenrohocreaeaccipi- 
tur/.  i<5  .$  vltim.hor  tit.  quia  dicitur  cltc  io  con- 
ucntionc  ,  malcautcma  Trcurl. referruradiu- 
dtcialc.forraflisquiadiciturhabcreinftariudi- 
ctitquorum  verborum  ■  :  •  >:  Inalcatur 
adtio& cxccptio.pcrindc ^c  li  iudicatum elfct. 
Male  ctiam  edteicit  /  u.b  tit.  quxtamenlo- 
qutrorde  fcruo  ,  quipcrfonam  ftandt  m  mdi- 
cio  noo  habet:&  onmmo  in  dubio  omncs  tex- 
tus  fubhoc  tit.dc  iurament«voIuntano  acci- 
picodi  funr,  non  iudiciah  ,  quod  fequitur  fco- 
teotia/  J4  §.p  h  t  &c  cx  quoadeo  intcrpofitocx 
ipfiusTreutl  fcntcnita//»f/p///  E.adlio  ciuilis 
iudicati  datur.  Et  ergo  ,  turarncntum  quod 


Ccc  a 


tolun- 


Digitized  by  CjOOglc 


jSI  DISPUTATIO  XXI. 

volaotatiu ant ptxftetur fiue defertur citraiprx-  tribuitur-  & tum  cum fpecies inter fe  eaJcm  ra- 
fenriam  alicuiusmagiftratus,  autcorammagi-  tionc  dcbcanr opponi ,  &  voluntaiium  Sc  iudi- 
ftratu.fciltcctprrtoie ,  quatumfpccicrum  du-  cialc,  hoc communehabcnt,  vmecesfirarcm 
plex  dirVercmiadariporcft  .prima,  quodillud  abfolutam non habcant  Proindc  reclmsfortc 
nemofufcipcrc  reneturnccrcfcrre ,  quxindu-  duxinttiofpeciesfucriotftatufdx,  alteraqux 
biumvocart,  &  cxiftimari  non  immeriro  po-  oeccsfitarem  babeat  ptxftanoni ,  altcra,  qux 
teft.mcntemhancprxtorisfuifle  ,  vtctiamita  noohabcat:&hxcfpecicsfubdiuideoda.quod 
dcUtaro  iuramcntum ptxftandum  aut refcrcn-  vcl  planc  rccufari  posfit ,  vel  fubcooditionc  tc- 
dumciref,argu«icot.tcxtusgeneialis/»/f£.j4.  ferendi.  autitaa  caufa  cfficiente  fumetur  di- 
$.6  h.ttt,  ita  vtfi  v.c.crediroriuramcntumfibi  ftirnftio.  quod  vcl  deferatut  aiudice , vcl apar- 
detatum  rccufaflct,  ci  actioncm  deacgauetit  re  ,&  hocrurfus.vclioiudicio,  vel  cxtraiudi- 
prxtor.x.quodpoftquamaparrcaltciuira  fuf-  cium.Eodcmque resredibit.fi dicamusptxfta- 
ceptumcft  ,  oulliamplius  relatiooi  locus  cftv  riaut  dcfcrri ,  vcl  aote  litem  cootcftatcm  vel 
quorcfcrri folct  /.17  tnprincip  hoc  titni  v«rum  poft.  Illiidomucaparre,  fiue  io iurc  fiuc  cxtra 
hxc  quoquc  non  placet ,  oam &  iuramcntu  co-  iu$;hoc vcl  a  partc  vcl a iudicc. 
ramprxtorcdclatum&fufccpturnrcfcrri  ara-  THESIS  VII. 

plius  oonporcrat.-  &  vbi  omoioo  extra  iudi- 
ciumdelarumerar,ioitiorcferripotuiflc,dubi- 

taodumnon  cft  Vt  crgo  proinde  fcte  cxifti-  QuUam  nntur*.  jlllud  de  infantcpcrtinet  ad 
mem,quod mlc»tdectm*{tptim*.  hoctttul.oon  a-  locum  communem.deciusiohabilitateadom- 
garur  dcfpccic  fingulari.fedomnioodccadcm  oia,  quod  occloqui  nccconlcntirc  posflt :  qua» 
quam  pritor  adtioue  data  confirmauit ,  io  qua  fere  etiam  furiofi  ratio  cft.  Scd  pupillusco non 
tumfcilicet  relationilocus  non  cft  ,  vbi  intet  videtut  rcdtcrcfcrri,cum  vtiquc  hocposfir,  tu  • 
pattcsquisiuraredebct.conuenit.quod fccus.fi  torcauthorc/t7.§/ri/w/»c///w/.  Quinimofi- 
fimpliccs  delationis  vbicunquc  factos  tcrmi-  nctutore  dclarum  cxceptionem  defaclo  paric 
nos  confideramus.ad quc m  cafum  pcrtioet  I.38.  d.%.  1.  forte  quia  iuramenrum  fadti eft  ficur  pa- 
jb./.quammaleUd.pleriquecumglo(T.rcferunt  clum  srg /.»?.$.  t.  d. pnB. quodmaxtmcobrine- 
gdiurameotumiudiciale.redteautemfchabct  bitin  pupillo  pubertati  proximo.  Illud  facilc 
opiniorelataaS*/i«/.m/  /  17.  in  princip.  quod  admittamctiam  iurisgent.  ratiooi  cooueoirc, 
ibiagaturdccafu,  quocxcooucotioneptxcc-  vtoedclatio  iatameoti  a  pupillofaaarataha- 
dcDiciutamcotumfuitfufceptum.  llla  diffc-  beatur.  Cxterumvcrbopupilliimproprie vti- 
rentiavetacft,  qaodilludetiam  dcferripoteft  turTr.  fiquidcm  etiam  infaos  fux  poteftatis. 
fcruoautaferuo.dequocafu  io/.*o  ir.&alijs  fpecies  eftpupilli. 
textibustractatut.&iodenccesfitasiftadiftio-  Lit.  D. 

rueodi . quod fcruus oecia  iudicio  ,oec  io  iurc  ProdigusL.prohibcri recte dicitur,  qaateous 
vcifari  potcft.  Neque  illa  iuiaraeoti  fpccies;  lexoppooituroatufa:  cxtetumproiimacaufa 
quxiDiuredcfeftur.iadicialiaooumerari  no-  prohibitiooiseftintcidictummagiftratus,  dc 
teft,  vtpoteexqaoactiofpecialisoulla  oalci-  quoactnm fapta 4tfp.6  th  j /i/.D.  Inlimitatio- 
eut.vnde  vel  raaxirnc  diftin&io  iurameotoium  oe  fubicdta ,  nifitutorit*utcur*t<>rit  *utorit*t  in- 
dcfumeoda cft.  terttentrit,  n i fi  Tr.  hoc etiam  ad  poptllum  rcfcr- 

LlT.    E.  revoluit  fupcrfiuaeft  vox,tutens,  quooia  pro- 

Agituthicdeappellationibustrium  fpecie-  digalitasio  pubcrcmxtatcm  vixcadir ,  &fica- 
rum iuramcoti.eorumquc  dcfcriptiooc. Et  vul-  dcre poflcr.oon  qna  prodigus .  fcd  q ua  pupillus 
eataquidemDd.fcnteoria.quamTreut  fequi-  habcrcttutorem,  Deindnllud  mdubiumve- 
tur.nonvidctuibenccoofirmariexemplocoo-  oit  an  prodigusaurorecuatore.iurameotum 
ttactuum,  quiconfcnfuvclfolo  vel  000  folo  dcferreposfir.annon  torum  hocacuratore ,  li- 
conftaredicuutunquooiamqux  ioterhxcduo  cutin  caiufuriofi,ficridcbcar,  vr  io  hacrc  dc- 
mcmbra  vcraappofitiocft,hicdcfidcratur.  Et  reiiorlit,quampupillic5ditioprodigi,deqno 
llquidcma  cauiacfficicntc  .  autiocodcoomi-  fimnl  &  furiofo  ptxdicatur  in  l  40  4  reg  iur. 
£>atiopetitur,iurameotumquodaiadiccdcfir-  quod  vtriufque  nulla  fit  voluntasrnififottchxc 
tur.iudicialc fuerir. Et  ncccr fitas  prxftadi.qux  comparat io  iccundum  q <•  td  accipie"da  eft ,  cum 
omoibusfpccicbusmcft,  non voifpecicirccrc   lutcidiaio  illa  non  poslu  tollctc  iudicium, 

o,uo 
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quo  mious  confcofu  curareris  omnia  pcragctc 
poflicvc  qui etiam h xrediratcm cctfte adtt  Lydt 
ttcquir.  htrtd. 

C\  Stdan  fmt  curatom.  ]  Affirmat  Tv.quodminor 
fine  cucaroris  autocicace  iurameDtum  dcfcrrc 
poffic.Scd  dubiumibi  mouct.  quoj  io  iucamca- 
ti  dclationceftquxdamrcniiffio,&  quafitranf- 
a<frio  &  liberatio  dcbitorts ; vcadeo  licct  mino- 
rcm ftnc curatorc obligari coccdamus,  (dc  quo 
Capndifp.6  th.f  ')  adquodaddticitur/-  \OidtV. 
O.  (cxrencnim  ccxcos  cicati  mhil  ad  rcm  fa- 
ciuoO  indc  tamcn  adiuramcnti  dclanonem  in- 
fcrn  non  poflic,  quodea  fic  pars  quxdam  admi- 
oifcrationis.quod  docct  &  rcsipia  &  racio  ICti 
in/.i7.§.i- h.t.  vbicxeencgat  pupilloius  defc- 
rendiiuramcnti,  quodpupillusnon habcatad- 
minifiracioncm  bonorum.  Admifla  tamcnfeo- 
tcncia  illa,quod  minor  finc curacorc obltgctur, 
intercffc  polsic,  au  minordcfcrac  iuramcncum 
tauquamcrediror,  an  canquam  dcbicor :  llloca- 
fu  iucftindclatione  quxdam  remifsio;hoc  ca- 
fu  indicitur  noua  quxdcm  obiigatio.  Etfi  igi- 
tur  nuuu.cn  finc  curacore  obligan  dicimus,  cc- 
iamexeiufmodi  dclationc  ,  contra  quam  ta- 
mc  to integcum reftitui  potcrit,  no ablurde mi- 
noremobligari  dicemus  .-aimirum  cxcaufaiu- 
ramcnti  vohiutarij,  quodcx  conuentiooc  valcc 
I.17 .t.inprinc.L  aj.  h.t.  namiudicialc  quodfcn- 
teotia  fequicur ,  qui  legitimam  pcrfooam  ftan- 
di  to  iudicio  non  habct ,  dcfcrre  non  poffe  vi- 
dctut  Et  dehoccafu  delati  luramcnti  poccft 
accipi/9.  %.Jiminor.  4  h.tit.  quamuis  Dd.  cum 
locum  dc  nainorc  doo  habcnte  curacorem  ,  vel 
autontatc  curatorit  dcferentc  accipiant ,  quos 
referc  &  fequitur  Zaf  ind.l  9. tj.  ^.ntim.  1 }.  vbt 
ait,  fi  mioor  curatorcm  non  habeat  eum  cflc  i- 
pfo  lure cutum  t  quem locum non  tedte  vidctur 
accepiffe  Tr.  itaailcgans  Zaf.quafi  ncgarct  mi- 
norilacforeftitutionrm.q jamtamcn  fcil.ioca- 
fu  vbidilacioiure  facta  eft  omnimodo  cooce- 
dit  dlot  num-  4.  cf  )  ■ 

Soiuertminorpottft.  ]  Adducithocproracione 
ad  affcrtionem prxccdentcm  &  ita colligit :fol- 
uere  minor  poccll,  crgo  8c  iurarc.  Vbi  quidcm 
plane  ftatum  quxftioms  inucrtit,  6c  du<>  hxc, 
anminor  iuranuncum  dcfcrrc  ,  8c  andelatum 
prxftarc  pofsit ,  confundtt  Qui  luramcncum 
dcfcrcnor.  foluic,  fed  qui  mramenturr  delacum 
prxflar,  pio  foluente habctur/  17.  h  t.  &  qmo 
miuor  iuratc  pofsit,nulla  dubitatiocft.cumec- 
iampupilluspofsit  /.  26.in  prtnerp.h.ttt.  lcd  dc 
dclatiouc]  iuramcuri  ,  quam  miuou  uoa 
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permittimus  :  quia  ilJic  quidem  meliotem. 
hic  veto  derctiorcm  ,  cooditionem  fuam  fa- 
cic.  Scd  &  pocro  de  illa  collcclione  ampliu* 
difpiciamus a  folacionc ad iuramcncum ,  cuiua 
quidcmfuodamentum  in  coponi  cx  textibus 
citatisa7W«r/./A/.x7a8  §  z.&l.^o ./>  r.apparct» 
quod  iuramcutum  fi  t  loco  folutioois.Verum  di- 
uerfaratiofolutiooisvcrx  &  fi&x,fiue  ciusquc, 
locofolucioniscedit,  cuius  gencriseftiuramc- 
tiprxftatio&  acceptilatio,  quibusmodismi- 
nor&  pupillusfoluere  pafsit  ,  nullaque  plane 
illacio  cft.a  folucionc  ficla  ad  veram.  qux  fit  pcr 
numcrationcm  ,  quacumreifolucafiaralicna- 
tio.co  modo  foluere  ncquit,qui  adminiftracio- 
ncm oon habct.  ExpcDdamusigitur  crcspropc- 
firione  j,  qui  lurare potcft, folucrc  potcft.  Hxc 
vcracftia  folutionc  fi£ta,  cactcroquin  pcrfpi- 
cuefaifa  1  quifoluerepotcft.iuiarc  potcft  Hxc 
coooexioin  folutiooe  vcta  cercifsima  eft,  fcd 
iafictaiaducitfubiccti  Si  prxdicati  idcntitatc. 
t .  q ui  folucrc  potcft iuramctum  dctctrc  potcft. 
Hxcinfolurionc  vcra  admittitur.  infolutione 
fiifla.propofitio  falfaeft.  Iam  confticuamusaf- 
fumptionem  Minorfolucre  poteft.  Hxcin  fo- 
lutionc  ficl  a  admitticuc,  io  vcra,  falfam  eam  effe 
ftatuo,  quiafolurteeftaltcnarc,  quodminor 
facece nequit.  NcqacobftaccitatusaTr.  titu- 
Ius  C  fiad  verf  folur.quia/  i  agit  dcfolutione, 
quxfinttatutclaa  tutorc  cutatoti  faclacft  8cL 
2  dcminorcqui  autoritatecuratorisfoluiti  te- 
cle  accipitur,  quia  principaiis  quxftio  Iegis  cft» 
annonobftaotc  errore  iuris  ,  fit  Iocusrcpeti- 
tiooi. 

L 1  t.  E. 

Vt fcruus io rc domini iuret,  fpcciali maada- 
to  opus cflc ait.  Vbi  maodati  vcrbo  aliquaoto 
improprievtitur.quiamaodatumdenotat  c5- 
traclum,feruisautemimpcratur  arg.totiustit. 
quodiuflu.  Sed  illudmagisnotad<gnum,  quod 
mandatodominiopuseflcaic  adhoc  ,  vt  inrec 
fcruus,  cum  tamcn  ccrd  iuris  fic,quod  cciam  ci- 
traiuffum  mclior  condicio  domini  pcr  fcruum 
fieri  pofsic,  coqueferuusiurarequcatcitravllil 
mandacum  domtai,noo  debcre  domtaium ,  vel 
ipfi  aliquiddcberi,  ficutetiam  fioemandatode 
non  pctcndopacifcipoteit/.x*5.f  .vlt-cuml  Jetjf. 
dtpact.  Vcrum  ad  dcferendum  iuflu  domioi  o- 
puscft,</#fM0  caJutfititM.i.7  C  h.t.  Hxcautcrn 
in  tradtatiooe  fpecialide  voluotario  iuramcn- 
to,  quia  iudiciale  feruus  prxftare  non  porcft.  e- 
raatpropooeada-  SequiturftatimapudTrcutl. 
QuodftfUTtuttritdomtnumdare  non  tfomri,  «xr«- 
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ptiodjmintdabitur.  QjJ*nonbona  fatis  oppofi 
tio,  tumquiaaut  maximc  fiac  roandato  tura- 
iicnr.cxccpttodominodatur:  rtquiafubptx- 
cedcnti lurare  tn  rc  domini,  contincruri  turare. 
dommumdarc  noiropoitcte.  Idcoquc  tcclius 
liiclcgttur.initiohuius  ht.E.  inrtdommi  vtdc- 
ftrAt mramtntum ,  ryc  quamuis  &  itamancum 
fit,  quoddeexccptioncdandaproponituf »  fi- 
qitidcmetiamfi  turauic  dominodati  oporterc, 
a£ho  acquirnuf domiuo/.i-f./;  t  Scquitut ran- 
dcm  hac Uz.tjnodfi turantr horum  altquo,  &c  Vtt 
potiui  dcouillct  uumcto  fin^u!art,cum  ia  thcfi 
dc  iciuoproponatut  :&  tn  vcrbo,  euJiodiri,t*n 
tologiaeft,  quiaexceptione  data  »  fuiscafibus 
iutait  entumcuftoditum.Dixi(fcrrc3ius,idcm 
eflc  ia  aliis,quibuscx  dclationc  turantibuscum 
alias  inh  jb:leseflcnr,exxquitatcconucotionts 
fuccut.icur  Doferuo  plura  diccmus  infr.  p  1. 
dilp.i  ••.rh.f.ht.D.ao  fcruusaouarcpoflit. 

lllu  J  quoquc  dubium  cfle  pocclt.  quodfct- 
aumfubpctlonasiutc  ciuili  prohibir  ts  rcfca; 
quoniam  cum  feruirus  cx  turcgcntium  fit,&  ex 
hoc  iu:e  fit  eius  vitx  &  nccis.tn  fctuosdefceJat. 
^.t.lnjhtut  «i.patria  potcft.coofcqucDScft.quod 
fcruuscxranonc  iutisgcntil.  nihil  propriiha- 
bcat,coque  neciutamcntum  dcfericpoflic. 
Lit.  F. 

Proponit  hic  dc  filiofamil  quodnonpofsit 
dcfctrc  fioc  maod.ito,  vcl  bona  Caftrcnfia,  aut 
quafl  nou  habcns :  Acqim  non  idco  quod  filius» 
lam.  bonacaftreiifiavcl  quafi  habct  .  fcd  quia 
caufa  booa  illa  conccrnit,  mramcnti  dclatio  va- 
let :  idcoquc  fimplicitcr,  dicendum  crat filium- 
fam.non  nifi  cxmandatoincaufapatns/.7-C<^. 
t  vel  tncaufa  ptopria,  fuper  bonis  ,  ;n  qutbus 
plcnum  iushabct,  iuramentum  dcferre  pofle: 
licet  etiam  filiusfam  quatalis.ex  omnibuscau- 
iisobligctut & conueniatut/  j  ?  do.&A- 
Lit.  H. 

Poft yarias propofitas pcrfonas ,  fubiicit  hac 
lit.idcm  cllc  ln  dmiltbus.  idque  dtiobusextm- 
pSisilluftrat.  i-  fi  quis in  fraudcm ctcditorum 
dctulcnt  Quod  cxcmplum  incommodum  cft, 
quia  hic  noa  cft  virium  pcrlonx,  lcd  caufxJtcet 
non  planc  nnliitcr  lutamentum  hicdclatum  cf- 
fcdocct  i p I j /. 9 . ^ . r  b.t.  quod  (ctl.rcplicatione 
opuseft  Vbtaurcm tunoi".  sinfaos»  prodigus, 
fctuuSi&c  iuramcn:umdetuii:tot,ncc  cxccp- 
tioquidcm  oblkbit.  a.  fiquiscxccptioncm  pc- 
cunix  numoacx  opponcre  oequc.it   Et  hoc 

Juoquc  no.i  cft  a  qualitatc  pcrfoox  ,  fed  pottus 
cbiri,  quod  pott  lapfaoi  bicnnii  prffumpcio- 


nciurisdebitorpro  eonuidlo  eft  .•  qm  rarione 
quiuis  dtbuoi  ccu.i  hus  aut  tclt  oui  n.li.u- 
mcntifucconuictus,  proexcmplo  piopoai  po- 
tuiflct. 

ltemf>roeurator.]De  poftet ioribus  duobuscJ- 
fibus.inremfuamvrlmandatt  fpccialis  rescft 
cxpedira:  dc  prioii.procuraiore  omoittm  bono- 
tom.rcpetimusnotata  ai  difp.7  th.t.lit  C.  an 
procuratoi  talistranfigcrc  pofsit. 

Ltejutdoiurart.]  idcft,  citra  fcrupulum  coa- 
fcicntix. 

THESIS  VIII. 
L  1  t.  A. 

Stmtlfufceptumnonrtftrmr.  ]  Pi  uscrar  vttra- 
dctct,  quid  iuns  eflct  turamentn  ian;um  dcla- 
to :  qnoniam  hoccx  fe  petfpicuum  cft.fcmel  iu- 
tamcntofufcepro.aur  lutandumaut  lolucndum 
cfle.etiamin  lutameuto iudiciali ,  &  ptctndc 
malea  Tr.ad  voluotarium  accommodatus  tao- 
quamfpccialc. 

Lit.  B 

Ker ftriurio dettclo retraSatur. ]  Bthocquoq; 
iudiciali  luramcoto  commuue  cft.  fcftautcm 
exccptio/»/.t;/f.C./^.vtibid  ootat  \ci-  lulquc 
hancratioocm rcddir  ,  quodficut  iraufigioou 
pofstt  oiii  infpeclistcftamcnri  vcrbis  ,  icancc 
iurari  «>■£  .'  x  h.t  quod  probac  ibid.Cyn.  Itcct 
Salic.fpecialccflcpotct  in  caufa  vltimaium  vo- 
luncatum,quxcitcumucniti  non  dcbmt.Dixc. 
lim  aitcemfallirarcm  iur.tmcnti  oon  niii  per  tc- 
ftamentum  rcclc  probari  arg.l. \i.infr  h  t.  nca- 
liasconftirunoconrdtoria  cxtendat'it:licct  Sa. 
lic.ettamtcftcsadmirtat  foflgl.tb  d.md.l.vlt.  C. 
/j.r.quam  tamen  ib  d  Cy n.adtcftam.  otumnu- 
cupatiuum  icftringit.be  hxcfcit  c  exccptio  vi- 
dctut  fignifuari  tni.i  C.ted  lbi  r.tfi  notnmatim  It- 
gttxctpiAturto^MX  verba  tiottom.tbtd  tyCui*c-\S. 
o^^f.aTribon  rcfj  tcicntead//  /  vlt.  adiccla 
cfle  non  abfurdc  coniiciunt ,  rectiu<quam  Do- 
ncll.qai loco citaro &  14  comn  .u  tnd  i.i  ltetm 
accipit  dc  conticntione.  Eccaim  I>cct  non  lcmcl 
in  luteooftro  ,  couucntioncs  d:cantur  Irocm 
darc  contradifrus ,  vcibumtamcn/r-.'.s  fimpli- 
citcf  pofirum  &  iu  dubiofanclioncrifinnificat. 
Ncque  vcroflmilccft  delattooeiutamenti  hanc 
conuentioocm dc  argucndo  pcriurio  adiccljm 
fuiflc:quin;  an  eacfTeifrum  arguendi per  urii 
indttcere  potuctit.merito  dub-tati  po'-  t.  (iqui- 
dcin  dcciuonc     iurnmcnto  factan.  fauot  abili- 
teriuspublicum  dcfcndtt,  8i  turamcnro  prxfti- 
totantum  quxrt  an  tutarum  (ir.&  icligioni  ftati 
dcbctc  dccidit  l.f.$.x,h.t  L21.&  tidcdcl.  m.il. 

Std 
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Std  AninftitvAr.tttn.  ]  Nimii  fimplic  tcr  nc-  dc  pocui  pcritirii  Dco  rdir.qaenda  di&a  fuu:, 
gare  vi dct«  i.quoJ in  peicraitteai  pct  Dcum  vl-    Chriliiaaisiniiicucis  func  indigna:  &  fi /.  :.C  fc. 

ia  pacu.i  imc  ciuxll  iit  coiilticuta: l  }tn.  C.  dt  rfr-  /ir.jlmm  nullum  iinfuni  .idmrttcret  j  ad  p,t  nti-  ' 

g>>:t.& 1 4.t,C.dttr*n,.ill  ncquc  etiim  fjrisfac.c  lcs,  aquibiKpurccta  ilt,  telcganda  t f  1  e t .  Ex* 

quedCjti  l.irt  ty  Saitn  l.i.Cht  eum  textum  td  piicar.da  aurcm  ,qu:dqi:id  criam  euis  autotUn- 

lutamenta  dc  pictcnto  &  litisdectiotiarcftrio-  ftitr.ita cft, vt  intdiigaruus  .  periunum  r.ulla 

gunt  ,  quippc  quod  intcr  h.xc  furTicicns  rac>o  ccrta  Lcgcnul!t,quc: dmirio  ludtcio  vindica- 

diffcicnt ir  non  apparcat  :facit/-;c.rf.rfW.vb:  di-  ri :  quod  ipfum  innucrc  vidcturTicutl.  duru 

eitur  fufficerc  pciiutit  pccaam  "  qitod  difhnlc  pciiutioccrtat:uutc  ciutli  poeiiam  impofitam 

cftrcftringcrcad  pcriurium'  pct  gvuium  ptin-  cfic  ncpar.  Cxterumquo  mtnus  pro  qualitatc 

cipis  cui  ictu<;  fuftium  irrogaturj  t  j.  ^.-y.V.  k  t.  ciicumliaotiartxrn  periutii  conui<fh  cxtraordi- 

licc:  aliaipenium  piir.cipis  pciiuno  violanrcs,  ncm  &  «i  ofricio  a  Chiifttanis  magiftraribu* 

aciiuspuoitosfuiflcquamquipcr  Utuin  pcie-  puuif  fucrint,  &  puttiri  dcbcanr,  dubitandt.ra, 

raifcnt  probari  foicac  cx  Tcrtulliano  &  Ocla-  noneft:  vckir  txLi^.  Co  Uc.  Atttfiihm  refdtuta 

uio  in  Minu;toquos  citatGothofrcd  adl.x  C.b.  aCuiaciofalfus  rcftis  dc  pcii  110  cooucnicur. 

t.  in  quam  fcotcntiam  locus  cft  gcminus  apud  Keque  Erhoicos  hocimpuuicuni  babuilTc  ctc- 

Tacitum  i.annal.  vbi  accufato  quodam  ,  quod  dibilc,  (rquidcm  tcftc  Cicciooc  j.  Officiorura. 

oomcn  Augufti  pcriurio  violalTct.rcfcripfic  Ti-  oull  im  vinculum  iurifiurandi  rcligtoncfoitius 

bcnus,  pcnndc  habcndumacfi  loucm  fcfcilif-  maiorescflc  volueruoc .- eamquecuram  poncift- 

fer.Dcorum  ioiuriasDiis  curatcilc  :  noo  abfi-  cum  vclccnforum  fuilfc,  probabilceft  ,  iuxra 

militcrac  patcr  Gedconis  in  libr.  ludicum.  fi  notara  Rtuard.z.  vanor.3.  quadcrc  vidc  ctiaro, 

Baal  Dcus  fit.ipfjm  ioiorias  fuas  vindicarcde-  Bnffonltb  s.  dtformul.pepMl.  Roman  pag.  mtht  707 . 

bcicrcfpondct  ,  prour  dc  Chriftianis  fcribit  Bcrrtnon  x.antmadu.s.VVurmf.tib.i.tit  iS  obf.iT* 

Forcat.io  Cupid-cap.is.q  .ofdam  pcriurioChri-  Mjnfj.obfj. 
ftumlxderernallcquam  Antonium  Eaquc  vi-  L  1  T.  C. 

derut  feorentia, d.'.i. C  h.t.  exquanonobfcure  "*  RtuocaritamtnpottJ!.]  Connecrere  hoc  vide-»" 

probaturtorcrelfcaopcrDeum.aaptrgcoium  turcumlir.  A.  quadixir,  iurameotum  fufccptu 

ptincipispcicratum  fucrit  :  cuius  diucrfitatis  oonreferri.  Suot  autcm  ifta  planc  diucifa  &  to- 

larioocmhaoc  a  quibufdam  allatam  mcmini,  diucrfisfubiccTis  :  refcrturabco  ,  cuidelacum 

quod  gcoius  priocipis  habirus  fuit  inrer  Dcos  cft,  reuocatur  abco,  quiderulit.  C.vtciunuis 

mio  >rn  ngcotium.fquomodoPIautusalibi  io-  conncxisfcqucturindc,  quod fufccptum iura- 

citur,:  qui  in  v  ind:candis  ioiuriisfuis.vr  minus  mcnrum reuocari  poflit.  Quod  in  volontario 

potcntcsmagiltiatuumope  iodigcrcnt.  <tcdfc.  luramcoto.dequohic agitut,vcrcor  vr dcfcodi 

l'tiocipesRo:nanidignitaris  fuarfaragcnr  s,o-  poffit,  poftquaci  quiilludfufccpit.iuseftquae- 

mnibulqucmodis  autoriratcm  &  maicftatem  litum.pcrmodum  conucnno,  ,<,,  r.  ;  -  mftin. 

fuaminrutocnilocarccupieates.hocicacoiilti-  htit.  vt altcroinuiro  rcuocationi  non  litlocus. 

tuific  vidcntur.  llh  ridicularariocft.  quz- pro-  argum.lficut.CoddO.QrA.  Cartcroquio  dcrc- 

ponitut  aCv» drSalittt.ind.l.i.C-h.t  quodalias  uocationetl;aw»«7./.i  A.r.nullum  verbum  &  in 

prriurium  pergcni  imprincipismancrct tmpu-  /.11  C.«»^-deiuram£coiudiciaIirrac>aCt2r,  quod 

mtum,  cum nominisfui  violationcm  ipfe  vio-  totusillccootcxtus&ipfal.vcrbaoftcnduDr  cx 

dtcct  Dcus,  mxta  tllud,  Mthi  vindicTam,  &  cgo  quibusfic  hocooo  obfcurecolligitur,  ctiam  fcf- 

tctiibuam:<t qua fcntcntia dod  vidctur  al  cnus  ccptum  iudicialc  iuramcotum  rcuocari  pofles 

ipfc  luflin  ifl^VM.Si  r^tf  i».  vbiait.cumquitacit  quiavtpaulopoftdtcctur,  cft  quafi  irrcgul.nc, 

eootraiurameotum.a  Domioo  Deo  pacoas  ex-  &  admittiturio  ccfccTum  probatioois,  quaoi  £L 

pedTare.  Eoim  vc:dcoamqua;uisia  proximum  aliaratiooc  implcrc  vclir  &  poffic  adtor.  mcutov 

commiifapcccaca  vindicac  Ucus.vt  camenooo  audieDduseft.Exquoexiftimo.iohociuiamcn- 

tollacurotficium  raagiftruus  ,  cuius  cftctiam  roiudtciali,  poltquam litc contcftata  partcsad 

dclidatecta&primarioin  Dcum commifla vl-  iudiccm  mifli  fuot,ooo  obrincrc regulam 

cifci,qua;ciufmodicft  bialphcmta ,  «.-uipeeoam  h  t  Si  a&orcrnprobare  vokotcro,  iurameotum 

capicisirrogac lufti»  mastthtnt  vt nt luxur. cont.  arcodclatum fubirenon cogi.Etcrgohocreuo. 

nat.Sc  ciufdcm  cid.Kou.*;.  ad  cafumpcriurii  caodiiurcpotius  fub  iudiciali  mramcoro  pto- 

BOudctcAicowmodcicfcrcut- EcfaaciUaquac  poacadum  eiat. 

Jcqui- 
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SequiturapudTreutl.inexegefipermodum  Vcrumhuicfcntentixde  noua  a&ione  obijci- 

limitacionis,  inttUigt.fi intra  ttmpus  dtlatumfuir.  t\itl.i.$.t.&ftq.h  tvbi  probarur  aftioni  ex  prx- 

exquoconfcqui  vidccw,i.fifufccpruraficance  ftitoconrraclulocumefle.  Adquod  expedieo- 

claplumccmpus,  reuocari  adhucduranrercm-  dum  ditkiDguuat  Dd.gloJf.Cjn.Bart  Sal  ind.l.%, 

porcpolfc  Quodvizputo,  &  pccprxdi&a.&  ZafindU\.$  \.b.t  an  lutarumfit  formitcr adic- 

fiuodcempusuuoricius,  cuidclatumcft.adic-  dtacaufa,  an  informitcr.  Qux  fcotentia  indc 

ctumvtdctur.  i  ficirradcfinirioncm  tcmporis  refutatur,  quodexratioce  iuris  noftri  ,  nulla 

delacumfic.dcliberaucc  v.cadhucrco.rcuoca-  pctitio  vclaclio  informis  tflepo:eftctiamfi  fic 

rinon  pofle.  Cuius  itidcm  coarrarium  vcrius  realis,vrcunqucin  hacritulus  noocxprimaturt 

cft:  quouiamrcsaHhuccftiniacegroradcoquc  quamobic&ioncmZ/»/d./w.cxpcditcncquir.3C 

Terum cft i  contraquarr. apud Treucl.fequitur,  alias  vcrofimilc  non  cft ,  in calu  rarilsimo  ram 

ctiamfiraplicitcrdchtum  reuocatipofle  :  llla  aclioncm  inrroduclam.  Nec  longc  hinc  abcft 

»ucemfequcns,aliaquxftiocft,quxcumprtori  fcntentia  Duar.quiinc/y  u  b.t.  putatcx  mta- 

nihilhabctcommunc,  de  rcmiflionciuramco-  mcnto  agiinfaclum  ,  vbi  a£tio  uullampropria 

ci.  Qu,od  fuftioppofitioni  altquidtribucndum  appellationcni,  propriumquc  titulum  habuir, 

eft;  Intrattmput  dtl«tum  reueeari  pottji,  fimplii-  fccus  fi  cauf»ceitafir,  cxquaiurstumeft.  Alii 

terdelatumremitttpoeejl ;  fequcturaliud.  cfc  illud  vtriufquc  actionisconcurfum  admittunt ,  qux 

rcrnofallum  >  iuramcntum  intra  ccrtumrcm,  ciiam Dd.per notata Cyn  &Salicind.  I.  s  eoca- 

pusdclatum.rcmtttioon  poflc.  Hxcautemop-  fu  quoformttcuuratur,  fcntcntia  cft  Alii  di- 

pofitjorcftcfchabct.  Vbi  rcuocaturiuraraco-  ftinguunt  intcr  turamcntum  voluntarium  & 

tum.nihilprodcftv.c.rco,  delatum  fujllc,  pro-  iudicialc;  vtcx  illoacliopriftina,  exhocaclto 

deftautcm.vbircmictitur.idclt,  vbiparatotu-  in  fj&um  dctur :  qux  fententia  probatur  Vultco 

rare,  vcl  ctiam  adhuc  dclibcrauti.  iuramentt  fit  lib.xdijetpt  febelajieap  -jCuiat.inrttttat.add.l  8. 

gratia.fcil.prxftandt  •  quoniam  aliud  cft  gra-  &  Hottem  ibtd.  Scdaducrfaturquod  iuramcn- 

nam facerc  mramcoti  ikm prxftui,  id  cft,  vt  fa-  tum iudiciale fcquitur fcntcntia/  J5.§.«j  b-t  id- 

ccre  nc cogaris  quod  iurafti.  qut  cafus  cft  /.  vlf.  coque  locus  cft  aclioni  iudicati  vt  recle  doccc 

municiP.  DontU.hu c.io.&prpbat  Trtutl  th  ftqinfin.  Pof- 


ttr.  D.  fir  quidcm  dici  ,  dircclam  ac>icucm  mdicati 

Abateortprtjlitum  Vcrbum»t<&r«fupcrriuum  competcrevbi  fcntcnria  cx  vrris  probationi- 

cft  ,  quiarcoconftat  aclioncm  dari  noopoflc;  buslatacft.vbiautem  iureiurandoprxftitopcr 

fcd&largius  vtitut  vocc  aBctu  ,  cumdeiura-  irrcgularcmprobacioncm  &  fictiriam  aftor  ob- 

iijcocotiac^atvoluntario,qoodcxtraiudicium  tinuir,  adyttlcm  tudicati  aclioncm  infa&urc- 

prxftatur.  Uludautcm  vidcndum  ,  quodaita-  cutrcpdum  Vctumdiuctfj  probandt  ratio,  va- 

cttoncm  hancquxeitiuramenco  nafct  dicitur,  riareactioncmponpoteft.cumadaatoncmiu- 

nouamcfle.proquofacit  ,  quod  iutamcntum  dicatifufiiciat  fcntcntiam  aiudicc  latameflc: 

diciturhabcrc  vimnouandi/ z6.$.vlt.h  t.  &  a-  &  aliasctiamin  cafu  ncccflarii  fiuc  fupplctorii 

cxorpcr  iuramcnrum  aftioncm  fibt  acquirere  iuramenriadrioniiudicatilocusfururusnonef- 

dicicur/.pM  h.tit.  infadtumadiimilicudinem  fec.Erveroprxrcraclioncmiftamincafuneccii 

a&ioni  iudicari/8-C.fc  tit. 8c  vtilcmiW  u.infr.J,  ficatis  introduxir.ncque  dubium  mthi  eft,  edi  - 

ij.J  i  Aa?./?.'.quiaadinftara<ftionis  iudicacia  clum  prxtoris,  ad  quodhictituluspcrtinctad 

prxtore inrroduttacft  Sc  qua  non  quxritur  an  illud  luramentum  tcferendum  cfle,  quod  exrra 

dcbarur.fcdcanrumaniuratum  fitdj  p.J.i. i.iti  iudiciumprxftarur,  cum  nullafequentefcnte:- 

fquitit.lnji.deaelim.  Bt  malc  d.  i.  * Iteri %. C h.t.  riainfinibusiuramcnrifubfiftirur,  &  iorameo- 

accepra  eirab  Accurf.quemmaleprobar  Salic.  toresdcciditur.vr cft/«<//. f6de  re/«rf»V.dcquo 

ibid  quafiintclligaturipfaaftio  iudicari  t  Sc  procuIdubioaccipicndactiam/.fi.C  h.t.&$. «». 

longcrcaiusexfentcnttalacob.dcRaucn.Cy».  lnfi.dtted.  vbidicitur  tantum  quxrian  luratum 

ind.l.S.n .4.  debcr,  inquir,  iotelligiadfimilitu-  fit :  5c  facir/  x6.S.vlt.h  t.  vbi  iuramentum  quod 

dinemiudicaii,ideft,ficuta&ioiudicaci  orirur  dicttur  haberi vtmpouandi exconucnrionc  6c 

cxfentcntij,  fica£tioinfac"tumoritur  er  iura-  habercinftatiudicijprocul  dubio  iuramcntum 

mencorquoniamis  contraqucmtudicarumeft,  cftextraiudictalcVideripoiTirintercflcac^poit 

babctur  pro  iudicato  :  ex  quo  res  iudicara  &  iuramcnrumprxftirum  fa<lum  vcl  contraaus 

iurciuraado dccifaconferunturw/.;^. dtrtind.  fapct  o^uoiuratumcft,  ncgarur,  anquicontta- 
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Aum  facccur.ei  nofarmaciat,  ncccumimpleat:    di  fe  aftringar,  fit,  rtfcre  tanrum  irtius.iclionis 


iu  f.iccummenciofiac,vtiIicas  autem  inhocefr, 
fi  jdhopiiflina  fic  maions  eificacix  ,  &  pin- 
gmor  vtilioique  quam  aAionoua  cx  iuramcn- 
to,vtiu  fyccicd.l.tumqtu  ;o.  ;.•.•/•»/«<-//•.  \  biacti» 
principaiiscompctit  induplum. 

Ex quibusconfcquitut.actionem  ifbma Tr. 
nonrcHc  fimplicitcrin  petlouamiiici.quonian: 
(;  :antum actionic qualu^b cfl ,  vbi  tiipcractio- 
jn  rc.n  iuracum  cll.in  rtm  .uunappcllaiipo- 
r:nt.,  imirum  vtilis,  ficui inlpccie/  ij.  l>  i.  & 


vtncmpcfactumilluii pcradlionem  cxiuiamf 
10  probct:ir,ad  cius  autcm  impletioncm  pcra- 
Ctioncmcx  illo  ipfo  faclo  proucnicntem  pci- 
ucnutur;  v.  c.  intercir,  an  ..Iiq_uo  rcm  f.ndium 
cflc  ncgantcjvcudicioncm  tactam  cllc  luretut, 
ancoDtraclum  faccncc  ,  8i  pecunum  fibi  foluta 
non  elle.vclicm  fc  rradiJiiTc  contcDilcntc ,  al- 
tcr  fc  numcraflc  juiet,  vt  altero  calu  actio  vti- 
»1$  cxcontr.iclu.alccroactjomfacti.m  compc- 
tac.  Ncquc  obftabit  quoa  lutamcntum  uoua- 

tiooh  loc*  ctTc  dicitur-.vdquia  vcra  hxc  noua-  t./;./.a:tio  cx  ciruiaitu  vcihf  app<  Jlarur:  idque 
tio  oon  cft,rcl  quiar  biiurarur  fupcr  obligacio-  ptobatur<x/.p.>  v.'/./.to./.ri.£.  i.&j.l.  <3.in pr. 
nem quam aduerfariusncgac  ,  ca  nonnouata,  b.tii  coquc pcttinct  /  7 .§.// ; ctmtt  '.cpublaclien. 
quam  probataiotclligitut ,  quod  fccuscftfiex  vbtei  quiiurauit.  publicjanadarur,  malccnirn. 
coutraclu  qucmaltcr  fatctut  ,  quis  fibi  dcbui  Vuirauscap.  7-  ditcepcac.  fchol.itaciim  locum 
iurauorit.  VcrumiJlcfcrupeJus fupcrcft,  qucd  accipitquad  actiom  factum  dct  1:1  ad  tradcn- 
nihil impcdiat.quominusf/.^i^  $.2  cfi-<ichoc  dampofleflioacm,  qua  amifia  demum  compc- 
quoque  cafu  accipiatur,  &.  quicinptoicm  p;c-    tat  Publiciana 

num  fibi  dcberc  iurauit  ,  vt;h  achonc  contta-  Darur  &  in  fucctffores  ittrantn.  ]  Opoitcchic 
ttuscxpetiacur.  Idcoquc  dicam  banc  actioocm  eflecrrorem  Typognphi,  (qu'a  contraiuran- 
^ua:  cx  iuramcnto  dari  &  infjclum  dicttur,  no  tcm  hxcaclio  jari  non  potelt.  }  &  Icgcndum. 
tam  efle  planc  uouam,quam  noua  qualicatc  im-     vtlfucttifjrtbm iurantn,* cl, in  fuccejfores  ctm,con- 


butam:itavrnonfccusacadio  noxalis,  dcpe« 
culio,  i.n  rcm  vcifo  ,  kaiftain  faclum  adtio  ac- 
commodeturomuibuscaufis.cx  quibusiuratur, 
adeoquc  llla  vcilisex  cmpto  actio.de  qu.im..'//. 
ij.  b.tit.  ficaclioinfa.tum  prxtoria.  Icaquc  uo- 
uaciohic fieriintdhgcnda clt ,  non  lationcto- 
tiusaclionis.fcd  noiu'  qualitaus  &  adicclionis, 
quod  non  amptiuscaufadcbendi.fcd  hoctantu, 
au  iuratum  fit,cxamtnatut.Etad  hancopinionc 


trarjuem  mratum  ejl. 

Et ptrfttuatft  }  Sircdtc  difputauimus ,  haoe 
rcuera  non  no..aiu  ac"honcrn,  k  d  aliarum  acti«- 
num  cllc  quahtatcm  Sc  adicctionem,  (cutcntia 
lita  defcoai  non  poterit :  quo  J  itba  adicctioncc 
principali aclionc  forciorctic,  ncc  cx  tempota- 
li  potcrit  cfficcrcpcrpccuam.  Ita  verbi  cauia  fi 
iuracum  fucrit  fuperaclione  rcdhibitoria,  vcl 
quauct  nunons.actiohxc  cx  iuramcnco,  pcrin- 


porcft  ahquo  modo  accommodau  lentctia  Do-  dc  vc  \y(x  adioncs  puncipaics,  tcmporalisfu 

ncllihicc.  8.dumaic,  poft prxftiium iu»amcD-  cutaeft. 

tum efle verc cx co aclioncm, fcd qua* camc no-  Lit.  E. 

miuctcnusci  cmpto ,  pigooracina  .lppcllctui,  Hac  rcrbafub  haclic.  in  th.  habentur.  Arte 

quiacxhis  &  fupcthiscaufispiarccdcntiousiu-  prtflttumnon  qutdtm  acleri  acltontm  denegart,  fed 

iatum  fuit.  Sccundum  quarnon  obftabit/.  aj.  J.  exceptunemrto compettre  facit.    Qux  vetba  non 

\.dtcon(lptt  qua,-  comir.odc  dcbac  vtili  actiooe  ol>kurc  cffitiunr,cadcm cfle,  atliontrn  dtnegari , 

cxplicaturiuxtagl  Or.Salicct.  &  alios,  qui  ibi  epipfoiurt non  compettrt.Enuu  vct6,licct  phrafis 

formitcr  iuratum  fuiflc  ootant:  hcct  rciiot  cius  ha-c,  dtnegart  *sfu>nem,ncacia\\v.t  ita  accipi pof- 

loci  fcofushicfic.illud  fupcr  quo  mrarum  eil.cu  fit.iemoueri  aliqucm  planc  a  limioc  iudtcii,cui 

inrcexigi  poiTir,rcAe  in  conttitutun:  dcduci.vt  nuilaaclio  compccat,attamcn  in  vfuiiins  iil.o 

Yult.dilc  fchol  c.  7.  Ex  quibusapparet.  nonrc-  ipfoiurccompcccnsxquiracisintuuudcncgati 

Clc  fimplicicci  aclionem  oouam  appcllari  pof-  dicicur  ficut  ita  iuprocurarorem  rei.qui  fc  non 

fe,  quinimd  fortiusdiccudumcft,  luramcucum  obtulit.aclioaemiudicari  dcacgat  prxtor.qux 

prxftitumnon  impcdue,  quominus  aclio  pri-  in  ipfum fummo &  mcro  iurc  tanquam  domi- 

itiuaex  contractu  finequalitatc  itta ,  quam  di-  numlitisefFectum  compctic./.^.^r/  itt.i.  Atquc 

nrnus.iiucnc.it  1  poflic.pcrcexc. inltumqui  inpr.  hin'celt,quod  in  oottra  Ipcciccontra  quamTl. 

h.t  vbi,  oon  induci  vcram  nouationcmpcr  m-  loquitur ,  rcgulariteraftio  dcnegctur/ n  inpr. 

rameutum  notac  Br.u.s pofigljnl  quiiurajf.tnfr.  &.r  quxcamen  ipfbiuiefublata  nou  c  iH  tyt  4. 

ttd.lzd  qtiaftuitusfucnt^quiDcccflitatcpioba-  Injtit.detxct/t-  £t  datutadiec^a  cxceptiouc,  fi 

Ddd  dubi- 


>ubi- 
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dubitetur,io  ioratum  fir,«Uj.rj*pr.6.fquodi-  dcferentis,  5c  eiuscuidefertur:  illocafu  rta  re** 

pfc  incxe»eftaitTr.  fibiquodamroodo  contra-  cufari  dicirur.vrproprerfactum  dcfcrcncis  non 

rius,d'im  tn  th.  rradtt  noo  deucgari  cxccptio-  cogarat pixftarc  iscui  dcfcttur  :  qux  fi  rcct* 

ocm,  (ci  ctm  cxceprionc iartfiurandi  conccdt.  eflecoppofitio  ,  deberct  hoc  cafu  ita  tccufati 

Succcjfvrtbuttaminremquaminpcrfontm.]  Pau-  poflc  ,  vc  proprcr  faclum  cius  cut  dcfcuur  oon 

loobfcunushocdici  videtur.pro  eo.  imfuccejfo-  cogercrur prxftarc  is  cjui  dcrulit. 
rtifanitulareityvniutrfalts.  quihaudfcio,  an        Vtltxrtttfa.]  Vchiti  fi  dcferatur  vr  per  facta 

in  vfu  iuris  fucccflbrcs  in  pcrlbnam  dicaotur.  prohibira  vrloq«untitrD<//»/.x.C./.\/.  Eodem- 

Cxterum  affinc  hrc  cft  iuramcnrumpacro ,  cx  que  pcrrincrqualitas  caufx,fi  quis  iuflam  igno- 

quodaturcxccpcioomnibus.quibus  dati  intcr-  ranriam  prxrcodcrc  pofTic  :  rcfrrenda  c ft  qux- 

eftpacifccntis.qui  vidclicctregrclfum  aliquem  ftio propofitaa  Tr«///  hacltt.vcrf  tiem  nqut,  an 

Tcladrioncmcoutra  pacifccntcm  habcrent.  In  cxcorccufjri  pofsit  iuramcnruin,quod  pioptcr 

hoc  aurcm  maiorcft  vis  mramcoti  ,  quod  pa-  iqnoranriam qux  cft  tn  dcfcrcntc,  ncqucarrc- 

flum  fidciuflorisrcononprodelt.fcdiuramen-  fvrrirqaodquidcmrcclcncgaturcx  i  :  citac. 


tum  prodcft, quooiam, cfl loco iblutionis ,1.23. 
%.\.h.t, 

THESIS  IX. 
L  i  t.  A- 

Proponit hic caufas,  exquibusiuramenrum 


l.MarttUm.n.f  vlt.rtrum ainct .  modo  caufa  ta» 
lisfitfupcr  qua  iuramcntum  rcctc  dcfciri  pof- 
fic 

L i t.  B. 

Sufcipiendumtft.]  Hocquoque  non  ex iudiciali 
taurum  .  fcd  ctiam  in  veluntarioqbtioct  pcr !.'; 


iudicialcrccufaripolfir.  Hx  vero  proptixnon  u.%  6  frl ii.h.t  ca  prxfcrrim  fpccfc.qux  in  iu 
funr.fcd  criam  commuocs  roluncatio  ;  vcluri    rc  apudprxtorcm  defcrtur. 


tertiadeiurameoroquod  Ixdat  pictatcm:itcm- 
que  &  prima  ex  faclo  dcfcrcncis .  ctufquc  dux 
ipecies.a!ccrafx/.;4  $.4  /7  /.fidefcrcns  non  iu- 
xcc  de  calumnia:alccrarx/.u.C.  h.t.  Si  turamen- 
tum  fuerit  rcuocatum  .*  licet  lanc  inconcinnc 
dicarur,  iuftamcaufarnelTc  rccufandi  ,  fialrer 
iuramcorurnrcuocaucrir :  nififorte  Treur.  hoc 
intelligir  ,  fi  poftreuocaram  iaramcocum  ite- 
rumquis  i'hd  defcrrc  vclit  qui  fcil.  noa  audt- 
tur  J.  LiuC.h.t. 


Rtuicatioaulem.]  PutarimcontraTr  rcuoca- 
tioncm  iuramcnti  criam  fieri  poffc  tntta  tcntj 
pus,  qaoiurari  dcbuir :  maximc  fi  vcium  cft,  q> 
thcf.prxccd.lir.C.fctibit  Treur.  iuramcotum 
fimpliciter  delatum  noo  reuecari  :  hoc  caim 
pofitonunquam  rcuocarctur  iuramcntum.quo- 
niam  vbiinctarcmpusde)acumcft,nonreuoca- 
cio,  fcdipfc  tcmponslapfus  f.tcultatcm  iurandjl 
adimir.  Et  vero  fiiuramenrum  iudiciale  cciatsn 
fulccpcum.  anccquam  rc  ipfa  pra-ftitum  cfr.  re« 


Ktnetiamta  ]  Ratiodubicaodi  eft,  quiaturpi  uocari  poccft,  fiactorprobarc  vc!.:,  quoddoccjjfl 
perfonxfafcjle  pcieracurx  fiac  pcriculo  lurumc-    lii.CotLh.tit.  mulco  magis  porci  it  in:ra  rcmpus 


rum  referri  no.i  poccft.  Racio  decidendi  cft, 
•  uodfutricit  lurcrcfcrn  pofle  ,  &  quod  vtic- 
xcrrelicear.  fcmpcr  ncccllanum  non  cft  vclur 
incifaL.MarttUu4%.ii.vltim.  rcrum  amot  vbi 
quxrirurdc  facto  quod  defercns  liquide  fcire 
xionpoceft:ex  quo  Hart.intiHfiurAndum  14.$  */'/ 


teuocati.llludobrtcrnoro  quod  Trcutl.  hac  rl». 
& jprxced.adprobanda  diucrfa  pra  dicata  circij 
fufc-ptionem  vel  rcuocationcm.&c  dc  diuciGe 
fubu-crisSc  fpecicbus  rofdcm  tcxcus  iiuismalc 
adduett.  Enimvcio  gcnctalia  tk  con.n-.uaia 
ptxmitrrada  ,  fpccialiaA:  propnafubquaque 


fratora.  in  gcccrc  fcribir.cx  Pctro,  quod  m  tur-    fpccic  feorfum  tracranda  &  propontoda  crant 


pibus  cau  fr.ic  dch&isr  vbidcfcrcns  vctiratcm 
xi»DOrar,aiccra  jtcrnfcit  ,  iutamcotum  rcferri 
ecqucar :  quem  locum  malc  acccpic  Trcu  dum 
Barc.  hic  pro  h if.  cirar.  quafi  ille  cx  caufa  iuia- 
mcotum  rccufari  poilc  ftaruar :  quod  defcrens 
fic  curpis  pcrfooa. 

Vtltxfalotiuttuidtftrtur.  ]  Hoc  iraexplicar, 


Lit.  C. 

Licetnihilfrobatumf::  ]  Exiflimar  Tr  iura-. 
mcnrum  uidiciale  poft  lit.contcft.  abatfoie  cc^ 
iamfi  nilul  probauerir,  defcrti  poflir.  Quodre- 
lioni  luiisuoftrivixconucnitc  vidctur  :  vrvi- 
dchcct.quiomifladclarionc  iurifiutandi  cxtra- 
iu.iiciah,  jntitaa  prxrorc.  &  acccpta  formula, 


fiab  hoc  lutamemum  refcrarur.  Paiitm  vcio  ft^rctt  cum  Jartofcrtire  ,  ad  ii.diccra  mit,  quafir 

roncionc  dict  vidctur*  relacioncm  iutifiuraadi  mucata  fentcntia,  &  di  fulioria  lcuirarcrct.m  ad 

cffe luftamrecaCtadicaufam  tmaximc  fiarrcn-  iuicicrantJumprxftaadum  adigerc  poflit,  cum 

daturoppofirio.quamiplc  Trcutl.racit,  factj  ipfcuihil  ptxftitcric.  Ec  du,bica;c  omninc>  li- 


cc&r. 
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ceir  >  anciufmodi  iuramento  ex  tationeiuris  famofumfaciatdamnatum  :  quivnuseft  intc!- 
anciquilocusfic.ijqnidcmqmiuiamtntuui  de-   lcctusnoratusa  gloff.  lbid-  qui  indefirmatut» 


fecc,iioo  probat,  8c  aiftorenon  probancc,  rcus 
abfoluidcbcc :  8c  cumlicucrit  antc  ccptumiu- 
dicium  apud  prxcorem  iuiamcotum  defeue, 
permitccDdum  ooa  ridetur,  vc  qui  facultate  illa 
negle&a,  formulaaccepca.  adiudiccm  ioitt.ao- 
q  um  caufx  fux  confidcns  8c  iocencioocm  lua 


quod  non  facilcin  famofis  aclionibus  cz  dcli- 
ttoaclondcfcrruriuramcntum ,  cumnecteuf 
fibidcIatumrcfcrrcpofTit«r£MP»./.  u.infin.  rer. 
atnot.Bartol.in  1. 1 4..$.Mit frtror  httt. J  magisob- 
ftar  /.  34  j  -vltim.h.tit  qux  agic  dcofhcio  iudi- 
cis.vbi  rcs  in  iuiiurandum  dcmiflacft ,  cxptef- 


probarurus,  mutacocoufilio  ad  deJacioncm  iu-  fcquc  condcmuarionis  4  abfolutionis  mcn- 

ramenti coofu<Mat  ,  & rco  quafi  ncccflitatcm  rionemfacit.  L)icifortalfepor.cft,  quodccicus 

probio Ji imponac-  Hucfacir,  quodcditlum  illc ad eum cafum  refcrri  dcbrac  ,  vbircapud 

pcrcoiisadiutamcntumtllud.  quod antcliccm  pcrcorcm  aliquaorum  dubiaiudexfubhacfor- 

contcftatam  dcl-uum  c(t,  pcrtincc  ;  tum  intro-  snuladacuscft ,  fi  reus  nr.n  iuraucric  vel  retulc- 

duclisa prarcorc,  qui x  aclione Sc  cxccpcionc  in  ric,  condcmnac  :  Nifi forte  maoum  illi  loco 

cafuiudicialis  iurameoti  ,  quod  fcntencia  fc-  adtno.iit  Tcibooian.  quod  probabile  facit  |. 

quitur.opus  non  cffc  :  cum  quiatudicatum  cfTc,  ptxcedens.  cuiuspofttcma  ycibi,  Jiuuidtnlei» 


iuracum  cfle,  conf  ■  •llioncm  in  lure  faCtam  eiTc, 
ira  confctuntur.  vc  hxcquoquc  duo  poftcnota 
nuMam (cntcnciam  defidctatc,  confcquacurper 
/  sS.dtrtiudtc  iuc7al.+  de inr.patron.  Tacit  l.  ntn 
fin  hoctit  frl  iS. ^.ideiudsc  vbidicicur,  lcga- 


ciderit ,cfiicio  tud-.cn  conceftto  huiufmodi  iurtfiurtm- 
dittrinmttur,  a  Triboniano  cflc,  oullus  dubiro, 
£c  pollquam  fublato  morc  dandi  tudiccs  ip(i 
magiftratuscognofccrccacpetunt,  confufioco. 
rum,quxin  iure Sc  in  iudiciofiebanr  >  confe- 


tum  qui  noo  cogicur  Rorni  iud:cium  acciperc,   quuta&  introducla  cft,  &  inde  forcaffis  rccc- 


nrqueibiiuraiccogi.  Echxcfrnrcncia  confir- 
macuc  auconcatc  Ud  quoscicac  T»chin.\.contr* 
H/r/io.qui  ftacuunc  ,  actorem.qut  fcmd  pto- 
baudionusinfcfufccpic,  Sc  hunc  modjm  obci- 
ncn  Ji  in  iudicio  cIcjmc,  niramenti  amplius  dc- 
fcrendi  faculcaccm  oun  habcrc  :  cceuim  cxta- 
tione  juris  veteris,  quicunque  accepraa  prarco- 
tc  formulaad  tudiccin  pcdancum  ibac,  ncccf- 
firaceptobandifc  adilnngebac.  Ex  quo  cfEci- 
tut.  cxvcratationciurisnoftri  ,  vnamcflcfpc- 
ciem iucifiurandi mcrc deciforii  ,  quodaparte 
patci  excraiudciumdcfcrtur  ,  quxfcnccncia 
confiimaturcx/. }r*.  tit  qux  duascancumfpe- 
ciesiutamentiagnofiit.altctum,  quod  inopia 
probationumincaudsdubiis  ickcc  mdcx,  al. 
tcrumpccquod  quafipcr modum  tranfadlionis 
caufainter  partes  dcciditur,  quas  vetbadc  ilto 
iuramonto,  quodin  ludicio  coramiudicepe- 
daneoptxftatut  ,  nullo  modo  accipi  poffunt. 
Sedobiicitur  buicfententiar.t  tcitvs inl.i.hjit. 
Rcfpond  vctba  illa,  $vitorit*teiuditu  ,  adiura- 
mcntum.quod necclTarium  Od  appc!lant>  tc- 
ferri  poile:  vcl ponus.quod  ibi  dcnoccntor  Jux 
fpccicsiuramcnti  voluotarii ,  quorumaltcrum 
cxcooucntionefuicipitui  >  altctuminiuredc- 
fcttur  adprxrorera,  qutnonfemclappellatio- 
nciudicisfigoificatut.a.tcxtus/.o  %  i.hjit.Rt- 
fpood  cius§-  huoccffefeofom,  quod  fcntcncia 
concraiuramcntumantca  prxftitum,  &  fortc 
nooallcgatunaautptobatum,  Iata  ,  valcat,  & 


pturn,  vt  eciampoit  lit.  cont.  luramcnrum  te- 
cte dcfcrretur,  quod olimtaotum  in  iuicapud 
prarcorcm  pcrmillum  fuiffc  vidcrur- 

Irno  ttiamp  reo  ctfcratnr  ,  Scnrcnria  harc  cfr, 
quod  eciamfi aclor  probaie  inccncioncm  ftiam 
cccpcric,  a  ihuc  camcn defctcndi  iuramcnrum 
habeat  faculcacem.  Hoc  auccm  idem  cftcum 
co,quod  propofitum  fuit  liccr.  A.vctf.  hucrc- 
fcrantur,  vccunqueteftesptoduxersraclor,  iu- 
ramcncum  camcn  delatum  reo  rccufari  non 
poflc.-fiquidemhic intelligenduseft  cafuspro- 
bacioniSiiondumimplecx >  quod  aliasindolo 
effer,  qui  rc«  quem'piobarionibas  conuincere 
poffct.dcferret  turamcrum.  Facic  prohac  Treu. 
fentcntia ,  quod  alias  vbi  ipfi  magiftratusiudi- 
cant,  patum  auc  nihil  differrec  iuramentum  iu- 
dicialcabcxttaiudiciali  t  tum  ctiam  quod  ex 
communi  omnium  fenteotia  apptobatio  iu- 
dicisin  hoc  iutameoto  iudiciali  dcfideratur. 
Neque  impognat  >  fedmagis  confiimar  hanc 
fencentiam/ii.Ctft/ic.  htc  /i/«/acontratiofcnfu: 
quoniam  fi  co  dcmum  cafu  ,  quo  dclatofcme! 
iutamcntofc  tcuocatoador  ptobate  aggrclfus 
eftjvltctioc  dclatio  lobibccur ,  ergo  eciampoft 
fufccpcas  probacioncs  ptima  dclacio  admittc- 
tur. 

Dilurc  Stxcnicj.  Air  iureSaxonic.  hacdifpu- 
tationeopusnoocdc,  quod  co  iutea<ftoiindi- 
AjdcIc  fetcleuare  poffit  ab  onctc  ptobandi, 
Ddd   %  fi  ante 
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fi  antclit  contcft. oarraca libclli icoin confcifi-  bcc.  fenteiuta  •  vt portiaramentum r rxftirai 

tiam  dcfcrt  Atquin  vtiqueopusciit,  fi  hoc  noa  maciftratuscaufam  habeat  pro  dccifa,  pioind 

f  i.iohsconrcftat.&  in  caufaptoccffum  fic:  ne-  rtobtinebat  turc  v.tcti.poftquam  in  iu:c  apuc 

q  iccnim  iic^t  Tieut.  etiam  iu:c  Saxon  poft  prxtorcm  iutamc:Ut.'mprxftuumccu. 
Iitcm  contcllat.hociuramcutuiu  dcfcrri  poilc.       Ol>  nwa injiritmcntarttrnclari n*n  Jtl>tt.]Q\:\i 

Ecadcocumlnc  in  rc  dirTetcDtiamiurisSaxon.  nonltcet  quatn  dc  pciiu  io  &  aut  fcquitui  fcn- 

&  cnnlis  ftatuu,  eo  ipfo  exiftimare  videtuticx  tenria  ,  &  hu  us  amo: itasobft.it :  dc  quo  dice-', 

raiionciurisciuilis autc  lircmcontcftatam  iu-  musinfra pai r  i  d1lp.311hefj.hr  Dautnonfc- 

ramentumdefcrii  nonpolfe.Qoodcx  prxccdd.  quirur ,  &  defenditui  .utc  tianficlioniscuiuf- 

iamconfutarumcft  &cuipfiniagjftratushodie  dam  *rg  hoctit. 

iudiccnt  ,  obfefuatioillaiuiisSaxontc  iuu  no-      Anvtra  aHi».  ]  Sententiahxc  ,  quoj  non  ex 

ftio ciuilioptimi?  conuenit  &hisconfcqueDter  iuramcnto  huhcnh.lcd  cx  voluiuarinoafcatur  ' 

ctiam iurc  bax.  difputationihuiclocuscrit.  a£ho      ptxroi  i ,  i  n  faftum  iam  fupra  probataj 

Lit.  D.  cft.eandcmqjc p;obat Cynuiinl s.Codic  f>  titul. 

AfHrmathic  ,  quoda&oriplcncprobare  vo-  &  ohm  fuic  Plac,  ncio.  tcftc  Sahcci.  ibid.  qui: 

Icnti  iuramcntum  hoc  defeninao  poffit.  Du-  tamcncontranam  opinioncm  \c  comm  :ncm,  - 

bmmfacit  xqualitatis ratio,  quod  fiacloti  fa-  &  confitmat  his  ranonibiis  i.  txl  o  t> .finjyl,  fr. 

cultasdatut,  intamcntumdcfcicndi . etiamli  f/offiffori.vtrffreinJth  /if.quodfc  Icctibi  mcn- 

aihil  tuobuierit .  etiam  vidctur  reo  cenccdco-  tiofadca  pc  titioms  aguac  htcm  fu  trccontcfU- 

dam,  vtiuiamentumdcfcrat,  vtcunqucacror  tam  a.quodiohociuiamcntoociindcacin  vp- 

plane  proSaic  vclit :  quamuis  agnofcam  ratio-  luntatio  incclhgartir  quali  contrahi.*  quod  Je-'  ■ 

acra dirtcrcntix  .quodcumiuiamctumfinicn-  fcrcns  vidcatur  fc  fa:cn  dctcrioicm  a.luci fano 

dishtibusfit  inttoductum/.i.  hot  tit.  &  ptopter  fi  iurecfic  cflc.4  Ex  gcneralicatc/ r.onfit  S  >'*- 

dcfciftum  aut  difficultatcm  ptobattouum  re-  tch.t. QuxiatioiHsnulIonegotioicmouctuur. 

ccptum,acrori  quidem  dclatio  neccllanacfl.r-  Et  prima quod  retbum  petfdi  fit  Iatius,&  hau  J 

bialitcr  piobaicncquicnullaautemfuadec  ne-  dubiccumcafum  compcchendacquoresinra- 

cculcashocadmittcrc ,  rbiptobacionesfuntio  rc apudprxtorctn  tradtatur.  Secuudaquodiu-  . 

promptu,  cumcciam  rauici  iu  caufaiuftaiuraic  lameocum  deferatar  aucorttate  iudicis ,  nrque 

«uaucocur.  l.%i*  frintif.dt  condicl  Inftitiu.  Ex  adco  coDrracrus  vllomododici  posfic;  ncq;  vo- 

Kac  autcm  rarionepriustHud ,  quodaftor  fitn-  luntariam  iuramcntum  fioc  autonratr  pixto« 

plicitcr,  et lamli  nihilprxftucnr  .lutamcntum  ris  habile  efTet  producereadioncm  :  ficut  nj 

dcferrepoflic ,  ltaltmicabimus ,  fi  ieu»actoris  quafi  i!lc  contraetus  ,  qui  dicitur  ficri  pcr  li 

intencioncm  ncgaucrit »  quod  fi  aurcmexccp-  conccfcuioncm  aclioncm  ex  fc  ptoducit , 

tioncfedcfcndat  ,eamqueptobarcparatus  fit,  iorei  ucuieatcfctucntia,qux  cum  ia  hoc  nol 

cademcationccum  incxccptioneacror  fit.ne-  cafu  fcquatucactio  iudicari  competit.ln  ten 

cefficacepixftandi  luramcnci  cumabfoluctnus.  nec  rcrum  cft.quod  dc  cofesfione  piopociioi 

Pcrtincnt  autcmhxc  ad  lUtameDtum  imlicia-  &   tetotquctur  afgumcnrum  ,  quod  10 

Ic>  vbi  litc  contcftataquali  faculcas  piobandi  confcsfionisiudiciahspoft  lircm  contcftatarn» 

partibusapcrcaeft :  fecusftuuam  in  eo  ,  quod  quam  fcatcntia  fcquirui  actom  ptopnx  dc  cfi. 

deferturance  lit.concrft.&  ex  cationc  iunsan-  fwslisnoncft  Iocus ,  f  dtantumfaitx  in  iuic  a- 

ciqui  to  iuteapudpixtorcm,  in  quo  lcilicet  ob-  pud  pix-o:  cm  argnmcnt-l  t-  dt  *au  itc  dc  qno  di- 

tinccrcgula  t  }8  h.tit.  m  coquc  vidcoiur  lapti  ctumaiiquid  dijput.vien-4.jhtf  1  Dcmquc  ;.rt.c- 

Do&orcscitati& ptobatii  td*fcttrd.vol\  c»n-  raiitas  adJuctaiuhil  ad  rcm  facic,  quia  fupj»- 

cbtf  of7 .aa.r  firaplicucrlocurafacicntcs  dcla-  piobatumcft,  quo  i  c  d\0  um  pra.tonstantumr 

cioniiuramcnri ,  ctiamli  parspiobationcmim-  de  luramcntocxtiaiudiciaJi  loquacur  Planc  t» 

plcrc,  patata  lit.  «uxra  V  Vcfcmbccu fcnteotiam  cu  uspauloan- 

Lit.    B-  ccfaclamcntiocft  obcinercpolfis,  fcntcnciam 

Stnttntiam  ftjitidtttrr  ]Erraciooeiuris  anct-  hodic  ncccfiariam  non  cffe.quam  quotuud^rrk 

qui,cerriilimaha?cfcntct»aeft»quodpcdaneus  di!imct:oneni  rnd.l  s.h  rir.tcfcit  >alicct  facilc 

iudexnonoifidiclafeoteDtiaofriciofuodcf.ia-  a^Vioui  in  faclum  ptxtoitxlocuiuhicdaodunv 

gi  pocerac  Cxcerura  poftquaro  ipfi  magiftracut  cileiadcaittaia- 
mdicat ,  uOadcoabluida  vidcu^oih:  \' 

THE* 
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X.  bimusobie&ionesDuarcn.Gdicamas,arbiirio 
indictsrommittcndum efle  ,  quxnam  fitfemi- 
plena  probatio:  ficut enim non ccmere  paslim 

Gjttodiudex  nen  cogitttr interpenere.]  Tncipit  hic  hociuramcntum  dcfcren  Jctm  eft.ita  ahfurdum 

tractarede  iuramentooccelTai  10,  quod  ncgac  fucntfacultatcm  iltam  planc  iudici negarc,cu- 

iudiccmco<;i.»/r/.'r^«>«'#,p!0</<r/*rrr.Etfacitpro  ius  animum multamoucic  poflunt ,  yt  etiam 

Trcut!/.|i  h ./i/ibi  foltm  tudtcts,&c.  &  ficxlca-  extracafum  plenc, piobationisin  altciuttapar- 

tentiaDuaren.&DoiicI.difpurcs.ex  rationc  m-  tcm  inclinct ,  vrcitra  prxftacionem  iuramenri 

risin  cafu  fcmiplenr probationis,ncc  dcfcrcn-  nceabfolucrciureposfirncccondemnare.  Ne- 

dum  quidcm  fueiit  hoc  iuramcncum ,  icd  rcus  quc  dcaliaiuramenrt  fpecic  accipcre  posfis  lu- 

abfohicndus  Verum pofira commnni  Ud  fcn-  lha.inh2.Ch  ttt,  quodipfamfaretur^/ow/wr 

teiuh.qiti  caufis dubias.de  qi;i'>u<  tnl  >,.Cod.h.  Fal.dtcad.x^.errer.t..  8c  probatur  cx  co.  quod 

/i/.f5w/j/.  ji.e.?./  hoc  fcnfu  cxplicant ,  vcrun  tor-  Itiftin.  lbi  dilputat  dc  intcrcidcnre  probarione 

taflis  vidcatur ,  quod  iudcx  occcilc  habcat  hoc  proptcr  intetpofitam  appcllationt  m  ,  quod  dc 

iuramcnrumdefcrrc  tura»x/  t.  Cod.hecttt.  ibi,  ipfapcr  mramcntum  probatiooc  accipicndum 


cportet.  tumquod  hoc  nccclfitatts  cft,  quod  of- 
ficiiratioimponit  iudici.fiquidcmalia  ratione: 
(nequc  coim  hicadmirtimusiuramcprum  fibi 
non  liquere)ntfi  mcdiaDtc  hociuramcnco  cau- 
fam  dccidcre  non  posfit-  Et  hxc  optnio  rcccpta 
ridctura  D  '.vrfcilicctnifi  defcrat  iudex.actor 
etiam  appcllare  pofTit.pcrnorata  Sichard adru- 
tric.Codsc  de frebatio.num  -j.idque  ttst/aUt Cyn. 


videtur:  Et vt maxime hoc iuramcnrum  rario- 
neiurisanriquinonconueniret ,  fcdconfacta- 
dine  Sc  vfu  tempore  iuftin.reccptum  fuiflrr»  vc 
ciracotocodifpurar  Fab.  fatis  camcn  hoceflec 
ad  adftruendam  huius  luramcnri  autoriratcm. 
Caufx  fanenihil  clt .  quamobrcm  ad  tcmpora 
luftin.hociufiurandum  rcfcrri.aurctim  Fabr.d. 
l.ii.hectit.  Tribonianoadfcribi debcar ,  cum 


ind.l.iJt.-j .&magtf  probatibid.  SaUcttitsnu.\.Br.  prxferrm  eriam inl.  1.  h.tit.e^int.j.C.  eed.ia- 

inl.admontnd.h  tit  nu.      r^lafonimtct  t.indiH.  rifiurandta  iudice  delari fit  mcntio.  Ncquc  c- 

l.almontn  col  7 vtrfquarto  nota.i.z  ,  quodvcr-  ntm  mihi  h:c  conuentr  ctim  Y.ibr  qui d  l  j.ad  iu- 

bum. />/*«/, in  hac  L.fir  necesfiras.  ramenrum  rcfcir.qnod  pars  partt  in  iudiciodc- 

Sedqu4.hiedtcenddcmufi.dubu.]  Principalis  ifta  tuhr  quippc  quod  iuxra  fupra  rradira  ,  fi  racio- 

hutus  loctquxftioeft:  &  Duaren  quidem  &  nem  iunsantiqui  fpectamus,  irrcgularcplanc 

Doncll.  cicati,  cofque  fcquutus  Anton  Fab.  de-  habcodumeft,  ii  longc  magis  lanoni  illi  uins 

c*d  19  trror.  1.  cau'as  dubias  cflc  cenfcnt ,  vbi  conucntt,  vtpcr  mdiccm  quam  vt  pcr  parrem 

vtnmque  xqualesfunr  probarioncs.  tk  contra  lice  conteftataiuramenrumciefcrarur  E:  fuaut- 

juramearum  tllud  fupplctorium  ,  quod  D.i.c6-  terfaoe  Anton.Fab.d  errer.t  fcnrenrram  illi  con- 

muniflimc  admittunt.itadtfputant ,  quod  cum  firmat  iude,  quodnonnifi  dcficieni  busproba- 

actoteoooprobantercusabfolui  dcbc^t,  non  tionibusiudtcialciuramcntum  dcfcratur  cira- 

dicatur  probare.qai  firmiplcnc  probauit  argnm.  taad  hoc/  tutcr  tf.hectit  quippe  cum  hxclex  de 

lic.quifat  dar  cog  l v'.t-Cod  de  probat  l  iitrmur.  iuramcorocxrrait?dii'ta!i  loquarar ,  &  infuper 

Ce  t.lete/ltbus.Qyia\mo  fcmiplcoaprol^no  co-  detiuorc,  quinotuufi  ni  dcfrctum  altaiupro- 

tradtctionem  habere  vidctur  in  ajtccto:  ic  battonum  iutamcnti  dcfctendi  iushabei.Porro> 

ptobuto  figntficac  legitimam.  argu-n-  I.  4.  ta.  de  fpeciebu»  fcmiplcnx  probiticoi*  tracrauc 

Cod.  detrobat.  tk  acror  intentioncm  fuam  itrt-  Dd.ind  l.  jt.  Lec  tit.vbt  fltr.ifft.-r.c  lafon  /.j. 

plcre  dcbct/.i.Ctfi/^/»  probat  l  9  C  diebiigat  l.vt-  Cod.cjJtm  vbi prciixe  Sattce:.  $c  in  ca  fpecic  om- 

tim  Coddt riivind  quo pcrrincr/oC  eddetejtib.  ocsconucniunt . quxfrt per vnum rcltcm cmni 

/  :o.D  </f^«<y?J9»«.vndcrrobarurTaiusteftimo-  cxccptionema-oicm  :  ftquidcm  Tr  Odefnd  ejr» 

nium pro nullohabcndum cflc ,  liquidcrncum  C>«  ia.i.;  j.:.-.ibonr,  duoicftesplenarr proba- 

Tnum  rcftcm  produxiflet  reus  a  quxUiouibus  tioncmfacn:nt.  Quar  rjtiotncptaridrrrpoiTir, 

incipiendumcflcncoarar.Sed  Ddmcdiomef-  quod  irapcrquatuorrcitcsfcrrtplcne  probarc- 

fc  doccnr ,  intcr  plcnc  piobarc  ek  mhil  ptobaie.  tui  rcftiraoDiu  n.fi  falueturpcr  oorara  Salntt  in 

£t  fane  fcnccnciaDuareni  vium  hui-sinramco-  d  l  $  n  ttf.vbi  docct  fpccialecfle,  qtrando  adfo- 

ri  nimisrcftrmgit  .contrateitum*»/  ^i.infitt.  Icmniratrm  adtas  plutcs  rcftcs  dcli dcrann.r, 

i».ibi  falentinditit  cum  ratisfime  eucniat .  vt  t-  quorum  vnadcficicnreactosfr  nullus,  evque 

uinqjUcpaxcsfiutpiobaxioaes.  Etfacilccuu»-  adiutamcntidclauonrm  pcracoixi  aoo  j*  ffit- 

D  dd  $  Lotum 
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Loatmhalet  incaufst  apptllationum  ]  Nallam 
hic  vidcoratioDemdubicaodi. 

!n matrimoniaUbui  tum. ]Viderur  hic doq  clTe 
locus  huic  iuramcco,  quod  ex  rccepciffima  Do- 
clormn  fcncenciaincaufisarduisnon  dcfcrcur, 
cuiuimodi  ell  caafa marcimooialis ,  pcr  nocaca 
j  (..:::'  i.  ob,truat  94..»'»  frinctf-cx  quocrumfi  fc- 
miptcnepcobacum  fic ,  tn  luiamcnturr.  hoc  de- 
fcrcndumooo  eflc.fetibiiCt/Frf»/ inl  ^in  frin- 
eif.h  rfr-nMi»fr.ri.uifi,vcibid.addir.m3gnx  func 
prxfumpcionesproiutacaro :  Ecquidem  vt  dc- 
rcraturpro  matrimonie  non  contta,  vt  notac 
C*ftrcnf.ibtd.&ii*tl.ctt  obfcruat  94.  Licec  cnim 
lioc ,  qui  iurari  quidcmeriamconrramatrimo- 
oium  cxifcimcnc  pollcica  tamcn,  vc  ficut  fcn- 
tcotiacontt a  matrimonium  Lra  non  rranleat  io 
rcm  iudtcatam ,  ita  iuramencum  non  pixiudi- 
cecquo  minuscaufirccracrari  polIicCvn  i«/.j. 
Cod.hocti;  num  f.glojf.tjp  S*!tcet  tn  /.;.  t,.  cjHtcun- 
yuth.ttt  >.  '.  .1:  i  >:",en  rotius  videcur,  vc  plane 
luramcncumoondcfcracur,  oedc  periunodif- 
pucarc  fic  ncccflc:  Ex  quorrmouccur  ra.ioCv». 
«x  /.  vltim.Cod.  dttranjaclton.  cx  qua  fupcr  caufa 
itacus  eciam  cootra  libcrtatcm  cranfigi  potelr: 
Cxceroquio  indif  f.x,./Wrir.ooncoacra>  fed 
prolibercaceiuracur. 

•Quo  cafu  voluntarium.  ]  Rario  ab  omoibus  red- 
ditur,quia  vidccur  hicde  nouo  connalu  macri- 
monitim:fioucex aducrf»  , quare conrra macri- 
tnoaium  refcrrinon  poffic ,  qaialfgkimc  con- 
rra&um  maccimonium  priuaca  parcium  con- 
ucncionedtflolui  non  porcfc. 

Nonvtretn  cnmtnaHbus.  jVarichicdiftinguunt 
DoQtoics.Odofrtdm.Cjnrts^a^eet.  tyttiti  inl  3. 
Ctdic.hoctitul.  Ec  vcgeocralius  hoc  ccactecur  a 
parre.an  a  iudice  dcrerii posfic,  quxticur :  Sc  de 
illo  curfusan  aba-ftore.anarco.  Abillonon  po- 
teft.quia  cum  vcrfccur  intcreflcRcipublicx  de- 
fcrcndoiuraraentam  rcmitterc  illudaclor  non 
poteft ,  &  vt  tddit. Salicet.tnd  /.  j.  ica  fierct  vt  a- 
«tortmpunc  defiftercr.  &  eludcrerar  SCcum 
Tarpillia  ,  cui  acccdic . quod reas  prarfumicar 
peicrarurus.A  rcodcfcrripofle»  exiftimanrCy- 
mtstnd.l  j.numtr.i.  Bart.  in imaritut. 20. dcqm- 
fiioniL-  quooiam  rcuscciamconficcci  posfic.Sed 
rc&ius  Gailielmi  fcotenciam  contrariam  pro- 
bitSalicttUiind  ij.nu.z  quoniam  hxcconfcflio 
tanture  cftficla,  ic  prxfumicar  aclor  icidem 
pcicraturus ,  ncincidat  in  pocnam  calumnt.r,  3c 
calionis ,  &  iuramenrum  vim  haber probacio- 
rm ,  quxin  criminalibuspcrfpicua  U  ccrrare» 
«jmmur/.t.C  dtfrobatton.it.  aluscunCiliolkla 
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plasoperaretar  quam  vcra ,  cu m  poft  inramen- 
rumnihilamplius  quxratur,  fed  conrra  pro« 
priam  coofcsfionemreus  vcnircposfic.  A  iudi- 
ccnon  pofle  dcferri  iuramcutum  (upplecoriu, 
(  nam  iaramenti  purgationisaliaracio  cft  )  om- 
ncscoocladuoc.cumqaia  hx  caufxgrauisfimas 
funccucn quiaprobatiODCscettisfimx  tcquira- 
tur  Planefi  ex  caufadclicti  ciuiliccragatur,Ioc' 
erit  St  huic  &aliis  iuramentifpeciebus.qux  ve- 
riflimafuiciaco.  dcRauenoa difttnclio,  rclara 
m  Cyn-  tn  d.l.  j . 

Inttlbgtcum  adfublicam  vindi3*rn]  Vinofa 
hxc  limicariocft :  quoniamin  ommb.is  crimi- 
nalibuscaufis  vindtctapublica  fpcclatur  :auc  fi 
iudiriapublica  incclligit,  falla  cfttcietur  fcn- 
tcnua ,  quo  i  in  priuansexcrioidinariis  crimi- 
nibusiunmenrum  dcfcrii  poflic. 

Uctjut  dtferri fottjlinejcafu-  ]  Negac  hoccafa 
dcfcrri  poilc  vbi  xquales  fuot  ptobanoncs,  q» 
&  Ud  fcntcocix  ,  qui  hoccafuiuramcncohuic 
locum  oondcncganc  &rationiadactfacur,  vbi 
fc.  probarioocsnonfunrplcnx.  Ncqucenira, 
quoniamprobationes  acloris  dubium  faciuor 
iodicisanimum.piotinui  abfolueaduscrit  reajL 
quod  malc  cx  /./xr ,dc  rtg.iur.frl. jl.de  re  iudic. 
ptobarc  conatur  Tr.  ,quarum  illa  gcncraliflima 
defauorerei,  hxcnondcprobaciODibus,  fed 
fcorcntiisxquatibus  loqutrur.  Non  obflar  c- 
tiam.quod  icsoon  vidcarur haberecxicum:  vcl 
qutaindabiopociusiuramencura  defcrri  debcc 
reo,  veiquiaeocefpccluxqualcs  probacioncs. 
eflc  poflunc.quod  v.c.vcrinquc  vnusccftispio- 
duduscic.vcnihil  tsm.cn  impcdiac.iudiccm  io 
altctampaitcm  magis  inclinarc  :  quin  &:  alio 
modoptobationes dici  poilunt  xqualcs.ficura 
imbccillioribusmotusiudicis  proprcr  lioncfla- 
tcm  pctfonx  ,  velalias  circun-  lt.>utias  concut- 
rac ,  cum  aliascciamiudicis  fit.Tftimare  quao- 
tumprobacum  fic/.t  f  :  dt  ttflib.  Sichard.ad  Ru- 
bric.C.d  probation  8i  cfl  iit  haoc  rcm  illuftre  cx- 
emplum  apud  Gelliumlib.  14.  c.  t.qir.busad  dc- 
not.inf.p.- .dii-4-i h  9. 

Lit.  B. 

Etiamnon  fttitum.  ]  Verahxc  fcntentia  eft, 
quiaiadiciscflcxigcre  probarionc»  vltctioies; 
potcfl  autcm  pcti  vcl  indofinitc  vH  exprcfle, 
vt  fibi  dcfcratur.quod  rcctc  AozciSalictt.infUlt. 

j.Cb.titul. 

Lit  C. 

F.ttam  poft  concluftontm  jNimirum  potcft  aid 
hocruramcncumfcoftcnc  rcas,  potcfl  ctixm 

iudnx 
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index  vltco  defcrre.  Hoc  proculdubio  criam  vixcnimac  ne  vixquidemqaodibi  derclacio- 

peftconclufionem  in  caufa.icfciflacacxofKcio  ncdicitur ,  ad  iuramcntumaparrc  dclarum  ic  • 

ficri  poteft.  Gail.ebferu.io8  nu  j.  illud  magisefk  fttingerc,  &  icamcmbra  diftinguere  po&fis,  vt 

ficiiivon  poflc ,  cum  lir  fuppicmcntu,  adcopars  prxdiclailla  duo  prtflnre rtftrrt.  non  a«l  Tnum- 

tclfpccicsprobarionis.  Dc  quofciliccccafulo-  cjuc  turamcncum,lcd  ad  alcctutrumrcfcrancor. 

quunrurcitaci  prodifi.Bjr/  Marant  ty  Mynfing.  Vix  cciamrencare  posfisrocum  illum  locum  no 

Caili.obferu.ioS.n- i.  vbi  hancopinioncm  com-  dc  ncccflario,  fed  dciudicialituiamcnco  acci- 


muncm  &  reccpram  ccftatur ,  quos  fcquor  con 
inTr.tjr  Salic  aTr.eitatumtnl.-s.C  hoctit  nnm. 
9.  vbi  drfendit ,  quod  etiam  a  partc  pofr  con- 
clufioncm  in  cauia  iuramcnrumifludiurc  pcri 
posfir 


Eicndumcffc,&  de  co  cafu,cumiudexquafi  ar- 
ircr  iuramenti  prxftandi  aucoreft,  non  aurcm 
prxcifc  iurandi  ncccflicarem  imponit.  Videri 
posfis  inrercflc  an  iudcx  dcfcrar  iuramcnru ad 
fupplcndasprobarionesaltcrius,  ao  vcro  inca- 


Defertur  auttm medoaclcri.  jEciam  icohociu-  fu  xqualium  probacionum ,  vc  hoc  dcmumcafu 

ramcntumrcclcdcfcrri  Dd.admiccunc  Odofrtd.  rclacionis  quxdam  fpccies  locum  habear,  &c 

inlj.C h  t.Cynibid n.  y.Salicet.xq.  Lart.tnl.it.lt.  pattiin  altciam  parrcm  iuramencumrciiciendi 

t.n.i7.Faehin  i.controu  iS.vbi  vidcliccr,  vclpio-  fic facuIcas.Cxtcioquin  cx  racionciurisilliqui 

bationum  xqualiras  vcl  pcrfonx  qualiras  hoc  dctulir,rcfcrri  iuramcncum  dicicur,  6cvidca«> 

fuadcr.dc  quoprolixcSaliccr.io.  cir.idquc  cflc  cur  altashociniquum.quodqui  nondctulit.re- 

vidcrur.quodaitTr.defcrrirco.camparcsfioc  lacum  libirccufarenon  posfic,  nequc  faculra- 

prob.uioncs.-in  quo  tamen  fibi  contt adicere  vi-  ccm  rcferendi habcat ,  cum  ipfc  dclacioui s  non 

dccur  lir.  A.  in  F.vbi  ncgac  huiciuramenro  lo-  fucricaucor- 


cum,cumab  vcraqucparrexqucprobacum  cft. 
Quodaurcm  fcquicur  apud  Tr.  ty  reus  aliquid 
frtfltttrit.  vcl pro cxplicarione prxccdcnris  ac- 
cipiendum,  vcl  pro,^»,lcgcndumefl,ii«/.  quo- 


Lxt.  E. 

Proponiturbic  fpeciale  huic  iuramento,  vc 
propccr  noua  inflrumcca  repcrraretratlariac- 


niam  liccc  paresprobarioncsiion  fint ,  cx  caufa  que.ita  rcrracraca  fimul  fcntcntia iudicispcriu 

ramenreodcfcrripoccft:  cummulci  cx  pnfcis  rium  argui  posfir :  quiafcnccntia  non  ex  veris 

Dd.quosrcferrSi»/iff/.<//.j  C.h.t  num.14  ctiam  fedriftisprobarionibuscxiurarnenro,  quodci- 

reo  qui  nihilprobauit ,  iuramcntum  fc  non  dc-  tra  volunraccm  &  confcnfum  parrisalrcnus  in- 

bercaiudicc  dcfcrri  volucrint :  vr  proindc  hoc  terucnir,  lata  cft.  Ncgat  autcm  Tt  anrettacte- 

iuramcnrum  non  rccre  fimplicirer  fupplccoriu  turcitra  rcftirutioncm  in  intcgrum:  ftdmale 

appclletur.  UlaquoqueapndTr.  nonbonaop-  piofc  cirat  Iafoncm,qui  JcCtuia  pnma/»,/./.^- 

poiiciucft:  dtftrtnr  atlcrift  femtflene  prcbautrit,  montnd  col.+.i»  frint.communcmquidcm  eam 


rio autemft  farts fint frobationrs.  vcl  quia  rtiam 
fcmiplcnxprobationcsparescflc  pollunt,  vcl 
quiaecumreas  excepciooem  fuam  f.  rmplene 
probare  poceft:  quocafuptoculdubio  ipfi ,  vt- 


fententiam  affirmar.fed  ipfcdifcrtc  contiatiom 
piobacduplici  rationc,  i.quod  alias  nihii  hic  ef- 
fetfpecialc  ,  cum quxuisfcnccntiapropcer  in- 
ftru-neoca  iufta  ignorata  &  poftca  tcpcrca  bc- 


cuoquc  pares  probationcsnon  fint.iuramctum  nefkiorelHcutiooisin  lucegrumrccraOati  pof. 

hocdcfcrecur.QuiaimocxfcnccnriaQn./n/.  f.  ftc,  dc quoalibi agcmus.  1.  quod  in  hacfpccie 

C  h.tit.n  10  ty!>alsctt  il/U.nu.  1 6.  ccumfi  artor  fcoccncialaca  ficcxprobacionibus  pnuiicgucis 

plcnepiobauerit,  mhilomtnas  ramcn  ico ,  qui  &  ficlis :  vndc  rationcm  difTcrcntix  ;  i : .  t  .iditg. 
cxcepcinncm  fuam  probauic  femiplcnc  iura 


memumhocdefcrendum  clc :  vc  protnde  malc 
tanquamprorcgulaponacur ,  dcfcxnrco,  vbi 
parcs  lio  t  probaciooes. 

Lit.  D. 

Xtcrtferrinurcm.ttt  fotefl.  ]  Poftcrius  fiqui- 
demeft;  fcd  priusdubium  rcddicur  ex  conlti- 
x u :  /. luflin.in  itg  gtntrahttr  1 1  .Cedich.tit. vbi  ex- 
preflc  ftatuitur ,  fiue  a  parttbus iudiccapproba- 
tc  ,  fiucabipfoiudicefucric  iurameotum  illa- 
tum.illud  auc  prxftaodum  aut  rcfcicudura  cflc, 


dtuus  ii.d.rtiud.ty  t.x.Codic.fitxfatfisinflrum .  v 
biputac ,  rcflicucionccflc  opus ,  quod  p.oba- 
tioncspcrccitcs &inArumcnta,  Iictrin  i.tdi- 
viduofallx,  perfccamcn  vcixfinc  ptobario- 
nes:  quamuis  verba  d.  I .  $j  h  integrttmrcfutut, 
noo  necclTaito  inftranc  frcciali  illo  bcntficio 
rcfticucioois  opuscflc,fedexplicarionemcom- 
modam<ccipiant  tx  l.  x-fit  tx  falfis  inflr.  vbi  di- 
cicurcx  inccgio  caufa  audiri :  icavcv.  c.  ab- 
folutocto  priftina  adtionc  liccac  cxpciiri  ,  tc 
cxccpcio  ui  iudicacx  rcpii(&cieoc  faifatuai 

ptoba- 
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probationum clidatur.  EthzcipGi  tjmcnr  :fti-  ois.cumctiamextra  locum  iudicii ,  &  vbiqutt 

tutionisquxdjmfpccics  vidcri poflit  quouiam  dcgiriuramcatuprxftare posfit/ it.J  4  C  b  ut. 

ipfo  iurc  l.mentiam  firmam  ctTc  dubitandum,  Nili  forr aiTisbocipfum  figuificaie  voluicTtli- 

oon  puto.tuxtaootatafupiadifp  r.th-ult  lic.C.  micationc  Uq.ntfi  r.e  rjftate prohtbeatur  dcqua 

Cxccroquio iniuriam  vi  ktur  faccrc  Cuutio,  r  amcn cxplicjtionc  dubirareporcfi.vcl  quia  in 


qucin  alic-at  pto<JiiT.quit5.obf.-.  t.if  hoc  cin- 
tumdicit.  (t:pcttccri(fracioiic  Uiucntixiiou  o- 
pusetlcadirop.i.icipctlicuiopusiit  1  coaiuo 
cxcau'i  cetracxaadiitlranKati  voluntaru  &iu- 
diciahs.quod  frac  veutfir.u  dijcirijr. 

An  *nttmkfihtoitU.~\  Quxuchic  Tr.aa  ifco- 
tcntaiudicisiut jmcn.o  caufam  dcciJcntis  li- 
ccac appclljre.  Vl»iabu(iuc  lo  niitut.quiacau- 
f»m  oon  dccidiriuraittcotUA,fcdtcn:tuia,qux 
ftccurfccurdum  iu  aotem  Cxt«.-rum  iltud  vi 
tiofura  clt ,  quoil  cumtou  h  re  trwagat  dc  iura- 
mcoco  nccciTano.&  hacipja  ^uoqu<-  iucra.hxc 
cam.n  quxftio  a<i  iltuJ  luiamcocuro  r.fillomo- 
do  pcrtincc,  ;quo  ei  allcgjtisappatct,  Sl  racto 


d /.ii  §.4..arbicrio  iudtcishocpctmttnrurrtcra 
aliquamcntioncnccclficattsivclquia  jliascllct 
t.iu  ologia.tSc  idcdicciecutquod in  limitattone 
fcqucnti  .  vtlvtnitndintcejfitat  ture  remittatttri 
quxfcil.veibaco  pcrtmcntaig  citnl  s  f-vj&fy 
tejltv  vc  vel  cuocccur  al  quis ,  vclin  lccodomi» 
cilij  iarct.  Cxtcroquin  illa  limitatio,  mjl 
ntctjfttattimftdiatnr.  huqcfcnfum habcrc  vtde- 
rur ,  vr  in  cafu  ncccsficatitpcr  aliCiurari  posfirj 

3..od  vix  admifciim,  c5  itainfciatur  iniquacfi* 
iriodefcicatwfiquidcmmultumtntcicft.qujB 
pctfouaiuicc.  *r*.d  /.tt.  mpr.C  h.ttt.  Srdmagis 
vidctur  iIIj  Ijmitatio  pnjpolccio  loco  pofita  ltrji 
&pcitiocacadlic-fcq  quadicicur  ,  ncncompa- 


fuadet.fiquidcm  a  fcnccoria  qux  uqutcur  iuta  icmciocidticin  pccna.arg.citat./.i.yT^MiVr^M/. 

mcncum  lic.cHatiijm  pioculiiubioappcilaic  li-  hcei  teucra  vii  iuc  fuhfit  raciodifTcrcacix,quia 

cct)fcdadiudic  ale  ,  q  joc!  pars  pxtci  in  tudicio  iacidtc  10  pccnjrr.  non  turantis  qui  iuramecurm 

dcferc  Scd  fie  hic  nimis  gcneralicer  formata  fulcipcrc  vclrcfcrrc  dcctcctacquod  dc  ncccfli 

quxfttoeft:quiaiIludquidcrucoaftac,  cum  ap-  tatcimpcditodici  oon  porcft  :  in  quoaliaratf 

pellarc  nou  potTc.quiiuramcntum  detulic  »fcd  cft  cius,  qui  cctcodie  fe  fticurum  ptomitir.  tc 

dc  co.qui  rctulic ,  foloquxftio  formandacr.it.  qui  ipfoquidemiurcio  ptxnam  iocidit,  fcddc- 

Eccumindubiofcmpctappcllatiolicuafit.hac  fcodituc  cxccptiouc  iuxnd.La.fiiptit  cajtijen. 
in re  fcotcnria  C ya.  .irtirmanua  concraTc.  de-  Lir.  G. 

fcadi potcft:quia detctre quidem  vo!ucatjs,fed       Aic  hic doq  comparcntcm  iocidcre io  pccr.a . 

rcfcrre  necesltcatis  clt:&  licctpotuiiTctooarc-  Rcclius dixilUt.iMrartrecufanttm.  Accipifdu 

fenc,  tc  icacoodcmnatusappcllare,  ea  tamca  autcmhoccftde  iudiciah  iuramcnco.de  quotjji 

fpccics  quxdam  contumacix  eft .  &  vtiqipiio-  Lxz.C.h.t  voluncarn  liuc  cxtraiudiciahs diucr» 

cipium  iutaudi  ab  ipfo  non  proccsftt  1  Liccr  pro  faiatiocft.licct  dc  hoc  eriam  tcx:  usa  Ti.  citaej 

Tteuti.moucar,  quodiuxtafupra  ccadica ,  prx-  Ioquaucur,adquod  hactcnus  falccm  jccommo» 

cifa  hicoccesfitasnonclt  ,fcdquamfufctpico-  dari  potcit  hxcptciu.fi  patspixfcnsfic,  noac- 

doonuspiobaciouis  liceac  cuicarc/  vbi  camea  tiare.de  quoiamcn  caiu  tit.tiacratut ,  ti  ^bfcnt 

rtplicatipotcfc,quod  v  c.tcusoeciafefufcipc-  fit , & quidcm ad  illamlpccicm  .quxiniurc  a- 

reptobaodioausteactur»  cVraro  faculcatem  pudprxtoremdcfcrtui.quoctiaaicancumpcc- 

ptobjo dihabcc.  tincrc  potcft,  quod  hic  cradicur  dc  ad  ooisdc- 

Lit.    F>  ncgationc,fiquidcm  j  oit  litcmcontcltatam  ou 

Aithaclic  qaodadhxc  iuramcnta  prxflada  actiodenegau  ,  fcdtcut abfolui  dicitui  ,  quo- 

euocacusipfc comparercdcbcat-  Vbi  pnmonO  modo  ex aducrfo,  quoddcablolucione  pcopo- 

fatis  liquct.quxnam  iuramcotaintclligat.aa  e-  nituc  tantum  pcttioctadiudici  ilc  qutaexcan» 

ciam  mranicut  um  calumnix  vcl  vcritacis  dicc-  faexctaiudicialis  fpcciahsaclio  &  cxccpcioac 


dx,  &  c.  an  caocum  iutamcota  dccifotia.Dciode 
pmbiguaptopofitio  clt.an  ipfc  ,  qucmrcs  con- 
ceraitoeceuario  hacc  prxltacc  ia  pccfoaa  de- 
beac ,  aniocafurpecialiexcaufahocfacercce- 
oeatur;cx  quibustalfam  eft,  quiaetia  iutameo 


quincur:&  hxcadcouon  confullm.tcd  dtdia— 
ctim  proponcnda  .  &  (inj^ula  fingulis  fpccicbua 
applicanda  erant  Quod  idcmvitium  notari 
potclt  ioco,  quodfequtcur,  rcum  compccen- 
tibusccmcdiisad  folucnduro  compclli  d<  bctec 


rumaptocuiatore  ptxlticu  ptincipali  piodett,  quoniam  in  ludiciaii  luramcnco  prius  cft ,  vc 
hocadmitcipotcft,  citratamcprxcifam  oecef-  icus  c<>u  Jcmnctut  i  j  4  *  «  incxtra:udi- 
/ujcctn,  quamTr  icquucic  vidaui  cuocatio-   ciahauccm icuspioconfcfiobabccur,  &  tccta 

aptx- 
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aprrcorcfoluicogitut//./.  ±M.  f.ftxtohoctit.Sc-  latumfuir ,  &  qui  co  recufato  vram  probaodi  c- 

quicur  ftatimapudTrcutl.  fedjitudexdattis  non  lcgit.poftquaminprobarionibusdcfecitad  ia* 

Jactt.frlittconttfiataiudiciumapud tum po[lulabt-  ramcntumantcadilatumregtedi  poiTe:  piop- 

tur.  Vbialiaquxftiomouetur ,  quisabfolucre  tcr  textum inl.t.f.  v:tim.hoc  t-  vbi  tiaditur,eum 

autcondcmnarc,  autquodprox  mc  prxcedit,  qui  non  iurauit,ncquc  iuramenrurafufcepitjfi- 

adiolucndumcogercdebcat.  Quoniamautem  nc nouadclationc iuiarc  non  potTc.  Nifi  fortc 

omninoabfurdedicitur,  lite  cootcftata  apud  liocaccipitdciureSaxo  licct apudcitatuKo'- 

iudicemdatum,  ludicium  poftulari ,  idcolcge-  rt!  c  /.66.eadc  revcibumn  il!um.  Nccminus 

dumctix.pio, iudiciHmitHramentum  Eftalioquia  illudmihifufpcftumeft,  quoj  vbi  rcus  ctiam 

idemlucv  tium iam notatum:&  fcilicct  vtquis  viamprobandi,  elcgit acloum ao ptobanduim 

icclafolucrc  cogatur.in  iuramcnto  rantu  cxtta-  ampliusadnutti  ncgut  .-quippc cum  &  ratio  tc- 

ioiicialtobtinct,adcoqucad)'.tdiccmpedancu  pugnctxqualitatis,  &  cumprobatiomspoftli- 

oihil  peitioet:cxtcrum  in  mdiciali  ita  iuseft,vt  tcm  dcmum  conteftatam  fiaur.iurc  noftio  ciui- 

iudcx  poftiHudfcntcntiamfcrar.cxecutionem  li  in  calu «udicialis  iuramcnci  dclar •  artcquam 

autcm  ez  tatione  iurisciuilis  faciacprxtor /.ir.  illud  prxftitumcft,  ius'rcuocandt&  ad  viam 

fB/r<»«/.d.r«i«<//f.quemlocumcitatTr.adco-  probationis  rcucrtendi  intcgram  cffc  aclori. 

que ittdem  diuerfam  quxftionem  immifcct,  &  docet t.itC.h.t. 

rcmtotaminuoluit  &  confundic.  Uludvniuerfaliterverum]  Affirmatingenerc. 

Recufansmtxptnfudamuanduttft  lVidedchac  quodfacultasiurandirranicatinbxredem  W& 

uxftionc.^  Fab.dtcad.i 9. trror.6 -ty-j. Sttftrum  bencvclquia  vnusalioadiurandumptocliuior 

Hur*m.ltb.t,  c  u.>  eft,  vcl quia  rationc  fcieotix  pluiimum  inter 

Qutftcollegio  ]SimpIiciternegar,incaufacoI-  dcfnn&umintcrcft,&  hxtcdcm ,  quod  docct/. 

Iegtt  vel  vntuctlitatis  Syndicum  iurare  poife.  tx.inpr.C.h  t  itaquc  iniuriartcrcr  dcft  1  cnci  (i 

Noofatisbcne.quiaaliottadcferentc  ptocul-  altcriusiuramcnto ftare  cogatur.  Et  Mynfing. 

dubioSyodicusrcctc  turabit:  fiquidemeriacx  cirat.Ioquitur  in  tctminis  .quibuspcr  piocura- 

iuramcntoptocuratorisfcrui  vclnlii,  quibusid  torcmiuratipotcft.-in  cxtcrisallcgatiserroreft 

dclatumfuit . aliis  actio  vcl  cxceptio quxtuur,  Typogt aphi ,  quoniara  hac dc  rc tn  l.ylt  h.tit.it* 

iuxtafuprattadita.  qua  ctiamnullus  {  tncipit,hociudicium,  oihil 

Stcmauttmhociurt  ]  Ait  Saxon.libcrumefle  ttadunt  Dd  fedinl,vlt.%.hociudtciumyneauiitum 

antelitemcooteftatam,  fi  probationibus  non  quiinius,ryc  vbi  tamen  nihil  cft  .«pud  Bart.  & 

fidatlibellumita  rautare,  vtrcmtotam  con-  Caftrenf.  Bald  fimphcitcrpoftgloif  ait,  quod 

fcientix  aduerfarii  committat.  At  quin  hoc  mi  •  facultas  iurandi.qux  compctiic  dcfun£lo,traa- 

oimc  cft  mutarc libcllum,&  iuri  ciuili  apprime  fcat  in  horredcs  Sed  Iaf.  ibidem  plenius  hanc  16 

conucnit,  quoapud prxtoreminiure  rcdtaiu*  rraclar  &  altquot  rationibusprxpofitioncm  il- 

ramcntum  dcferriporeft.  lam  impugnat ,  &tandcm  rcftrmgit  ad  iura- 

Itaviajpm  rto  ].Hud  hicdubium  eft.quod  c-  mentum,  a  lcgc  vcl  mdice  dclatum.fi  tamehx- 

tiamiuricommunicooueniretradit,  vcfi  pro-  res.candcmreiootitiamhabeat,  (&  omoioo 

bati  nibus  vti  malit ,  nec  iurate  nec  retcrrc iu-  pcticulofu  m cft,  quod de  luramento  credul ;  u  - 

ramcntumtcneatui.  Etin  iaramento  cxtraiu.  tisa  Trcutl  proponitur.j  Falfara  autem  eam 

dicialipcrfpicuefalfura  eft»/«r/.  n-i  fextt  &  propofirionem  affirmat  iniuramcot»  dclatoab 

leg.i&.hoetitul.cum  hic nondum  dc  probanuo  .1-  homine,  quod  hic  ccrtx  perfonx  fpcclaueric 

Satur:  adquamramcnfpeciem  ntagis  aptavi-  coufcicntiam,  qoxnonead  firin  hxrede.  Illa 

cnrur hicaTtcutl  tradtracxiure  Saxoocum  aliaquxftiocft ,  quametiamattingitMynf.aa 

difputct  dccafu  litisnondumconteftatx:  quo-  mors  fit  locoiuramenti.ideft,an  fi  quispoft  iu- 

niamcumhodieipfi  magiftratu»  iudtceot,  vix  ramcntum  delarum  &  fufccptum  mortuus  fir, 

aliundcdifferentiaiuramcnti  iudicialis  &  ex-  illud  proprxftitohabcatur,  quxexcommuni 

traiudicialis,cius,quodoliminiure  defereba-  Dd  ientcntiaaffirmat G/ii/.t  obferv  4  |  quod  e  - 

tur.petipoiTc  videtur.  Plaoeiniudicialifacile  gotamen  partimobmalitiam  hominum,  par» 

fcocadmifcro.quodiuxtafupranoraracxtraor-  tim propter morrcm  fxpe  cx  improvifo  obla- 

dioariummagis  &  trregulare  tlTc  videtur.  cam,fimpHcitcrpiobareaonpofluai, 

Imottfirtut.]  Vixadmittcndumputo,  quod 

Trcut.hicafliimatjicttoicui  luramcotam  de-  Ecc  THE- 
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tt.i.tnUttmiurand  A.  Vah.  6.cenicff.  17- 


THBSIS  XI. 

Ltr     B.  Lit  C 

Malacftoppofitiora  dcfctiptione  fpccierum  t^ueddtftrrtittdtxc ifftur.  ]Rcpugnar  huic  af- 

\n\b.T'**nitnUttmticqu»ntt r<rcj?.fiqu;dem  has  fettioni  ccxtusex ri c tltisi» L  4.     i.d  i-i  Ut.iu- 

fpccicsduas  fub  commune  gcnus  lunliurandi  r*nd.\Wt,qmp»!ftt  iHfiura»  Iti  no  irftrrt,  crtnl  s.§. 

\a  Iiumipfctefcrc,  &  lir.  A  communcm  nota-  noJ.tbi.ltetiittntm  &  a  prtmonttdtfkrr*  Etdc- 

tioncm  propooir ,  vt  ptoindc  ctiamiuramctura  ceptu* «tdeturTr  /  4.5.1  e-d  vbi  dicitur,  cjuod 

quanci  rcscft.oporceac  ciTc  in  rcm.  Quin  imo  iudtcem  lioc  luramcriim  dLfctieopoircar.-qui- 

etiam  pcr  iutamcntum  quod  ufteccionis  dici-  bus  werbis  lioc  lutamcntumopponitur  volun- 

tur,uuarurquanrircs  cft ,  licct  no  xftimanone  tario  &  extraiudictali  ,d>.  quocu  prxccd. )  St  a. 

c6muni.fcdiurancisi&  ncccflumcrtquacunq;  partc  dcfevrur  pam ;  &  hoc  fignifcatur ,  fimc 

fpecie  hutus  iurifiurandi  resxrtimctur,  con-  prxft  .n  dcbcac,  aiudicc ,  nonapaitcdclatuin 

demnarioncmficri,qjaoitinlitem  iurarumeft.  cflc  opoircic. 

ExiltimoautemappcllationestlUs.4jf«7w;«cr  L  1  t.  D. 

veritattt ,  quibusdoceodi  caufa  Dd.  vtuntui,  AitinTh.  quod hoc  iuramentum  n  :lli  dc- 

commoderccineti  &dcfendi  pofle.fi  quidcm  in  fetri  poshr,  nill  qui  litem  fuo  nominc  conr.  fta- 

caluauo  cocicccur  dolus  &  cotumacia  rci.quo  tus  eftj  &  in  excg-fi  fuburit,  modoconfcntiie 

ip  inhoitum  iutatipofle  ir  ti  rradunt,  conltat  poflit.  Quxlimirjtionon  ncccllatiaeir ,  q<iia 

indulgcii  arF.ciiom  iurantis   Altctius  fpcciei  non  potcrtt  non  coufcntirc.qutlitcm  fuo  nomi  • 

exerv.plufumtttii  cx/j.J  vU.dtinUt  turando.vbi  nc  cft  conicltatus. 

homo  piomillusroftmoramantclitcm  contc-  Lit.  E. 

ftatatn  intenit  Qua  in  rc  fubtilcm  agit  A.  F»b.  Vndtntc mattr  pupilli ■]  N'on  farisanimaducr- 

1 6 .contt8.ct.cr  u  & dtctd.iy  trror.S  vbi  ncgar,  tc,  quomodoin  fpccicad  macrem  pupilli  infc- 

hociuramcncumdicendumclTe  veiicatis,  fcd  rac.ncqucilludfacisbcnc,  quod  negatadmuci 

pociusnccrifita::s ,  fiquidemhancrarioncm  □-  macrcm  iurare paracam  quia  priusclt  vt qujera- 

ius  dcfcrcndiibi  rcddit  ICtusquod  ludcx  ali-  tur,  an cx rarioueium  dcfcrripoilit  hoc  iura- 

ter  rcmxfttmarc  non  poflct-  Sctlicet  conrtat  in  mcntum.antequam  dc  pararoad  iuiandum  dif- 

lodicio  ftricri  iurii  ,  vbi  dercxftimandaqux-  putcrur  Porio cx  duabusfubicdis limitationt. 

ritur.fpectari  rempus  liriscontclUcx  Ltfiigi-  bus ,  poftcnor ,  ft  tutortmjMjptdumpoflulatitrtt  t 

rurhomocx  rtirulacn  dcbicus  poft  moram  .  5c  necdlatio  prxfupponu ,  quod  in  uidicio fufpe- 

ica  perpcruatam  obligationcm  auccliccmcon-  criiurari  posfic  in  liccm.  Quod  mihi  dubium 

tertatam  dcccflcrit ,  xftimatio  vctaadtempus  ert,  (iquidcmin  accufationcfufpctti  deicmo- 

lirisconreftatx ,  quohomoamplius  noncxfti-  ucndo  &  puniendo cutorc traclatur  nondeali. 

cir.a iudice ficri ncq  tit :  qux  ncccsfirashoc  cx-  quo rcfticucn do,  quo dcmum  cafu dc  luramco- 


ptcsfic,  vtacrorituiiiuandumdcfcrretur.  Ex 
quocondudic  Fabcr,  nunquam  lurari  pofle  in 
Jitem ,  qmn aliquomodoaffccrioniiurantisin- 
dulgcatur,  &  proinde  fimplicitct  verum  non  c- 
rit.quodTrcutlcr  aichic  xftimari  rcm.quanti 
a  eft.  Qux  liccc  ica  finc.  accamcn  oppofici- 


rcu 


yeadalceram  fcccicm.quod aflcctionis  imncu- 


to  in  I  iccm  difputati  potcft. 

Lit.  F. 

T«rw«raw#».]Coi)fequenshocclt  illi.quod 
iadc  matrcpupillitutclagercnte  dixerat  lic.  E. 

Stdquid  dtmulitrt.  Iproponit  hic  quxrtionf, 
an  mulicr  cx  rationc  lutts  Saxon.  pcr  procnra- 
totcm  .idlitcm  luramcncum drlatum  vcl  rclatu 


pacur,  bociuiamencum  vciicacisoon  abfurdc  prxrtarc  posfir.  Vbi  omninoabl'uidcoccafiot,c 

dici  potcrt.quonam  huic  oon  dolus  vcl  concu-  turamenti  in  litcm  ad  tractatioo  m  diuei  Gkil  - 

mac-a  rci.fcd  lb!us  intetiusrei  dcbicx  poft  iitn-  ir.jm  dc  curatorc  ad  litcmdclabitui  &  inAfpctt 

pliccmculpam  velmorara  locum  facit,  ncquc  quomam  in  hacfpccic  iuramcnci  nulh  rclaiio- 

actorioprolibitu&in  infinicumiurarc  pctmic-  ni  locuscit  &  ludcx  hoc  ranrnm  dc  fctc,  prxtcr 

ticur.  omncs  mcrhodi  lcges,quartioncmdc  ludicia- 

Imacfyrtsinrtprtira.]  Vt  vidcTcet  fit  d  >mt-  li  5c  vohnu.uio:uraraenropioponir.  Cxrciur:i 

nus.qui  pioprcrdolum  £c  contum.i.  tam  rei  in-  n.jn  di'ticil;-.  ha  c quarrtio  vidtrut ,  qi;od  fiqui- 

Bicasrelua  ciicre  ,  &  cam  quah  vcndc  recogi-  dcm  pars  ipijm  rnulierem  lurarc  vdu ,  eo  qno- 

tur.exquoniobab  lisfireotiim  lentcutia.qui  in  quc  moJo  ptxrtandum  ert  cxccroqutn  ipGca- 

aaioac  cicmptuialuemmtauucgauc  Duar,  laiou  u  latum,  &  ab  co  fufccpcum  &  pt.Tfri- 
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tum ,  procul  dubio prodcrit  mulicri  &  ad  agcn-  tius  illam  xquiparariooem  porrigi,  &  «ciam  m 

dum&adacciptendutn.  cafu  adionis  pccoalis  dupli  locum  habcre. 

InttrimnonobjUnte  ]AffirmatTr  quodciuf-  /.l.J  von*iiAs.l fiisquiteft  libtrcjfc&e. 

modi  curaror  ad  litcm  linc  fpeciali  ctiam  vxoris  lurAmentumidtfunelo  )  F.nor  hic  typographi 

mandato  iuramcntum  dcfcrrc  poflit.  Qijam  eft,& expuntlaparticulaalcgeodumeft  ,  iwr*- 

fcntcntiam  falfamcflenondubito,  cumhiccu-  mtntumdefunftodumvivtrtt chUtumtftdnonprt- 

ratortantum  dctut  ad  litcm,  adcoque  longe  ftttum.hAtedibusdeftrriopusnontft.  Qux  vcrba.fi 

minusuirishabeat ,  quam alius curacor  vel  ru-  Jccipiantur  prouc laccnt  hoc  fignificarc  vtdco- 

tor,qui  nifi  deficicnrtbusomoibus  aliisproba-  tur,  quodfacultas  iurandt  citi.t  nouam  dclatto- 

riontbusiurumcntum  drfetre  non  pofluntrqurn  ncm  tranfeat  in  hxrcdcs  :  quoJ  ;am  fupra  ndth. 

imomagisefti  vrnoncuraror ,  fcd  hiuuscou-  10  tnf  rcfucacum  eft.  SedcxallegatoGail.  hcc 

fcnfununor  lurjmentum  dcfe; re debeac:idquc  'Tr.diccrc  vclle apparct.quod  iuramecrum  fuf- 

hic  quoqueftatucmus,  vt  muiict  dcfctat  con-  ceptum  ,  (proindc  oon  icctc.delati  tantu  facit 

fenfu  curaconsadliccm.cuiusactioncmiemir-  mcncioncmTr  )  fi mors  prxucniac  prxitatio- 
tcndi.quod  firpcrdclationemiurameoti,  coo-  nem.proprc.flitahabeatur.itavtfimpliciterfe- 

cclTunoocft.  cundurahxredcsfic  pronuntiandum  Scoteo- 

THESIS    XII.  tizm  amaddtb  ioio  dubium  vocautmus,& ea 

LiT.    A,  camcn  admilla,  malc  hoc  iuramcntumiolitcm 

InnHionttxtmpto nonrtapttur  ]  Actiogimus  a-  accommodacuc ,  cum  tx  ratiooe  adducra  ad 

liquidThcfi  prxced.ArTlcntcnctam , q> ctinm  Gail.  quodncmoprxfiimatitrimmemor  xtcr- 

in  hacadTiooe  in  liccm  lurcrur.commuuen:  efle  oxfalutis,  hoc  fic  gcncralc ,  &  urgcncralcpro- 

teftacur  Mcnoch  caf.107  ntim,  2S  vbi  camco  ipfc  pooarur*  Gatid  loc  rjf  Mjnf.t  .obfxy  cumcciam 

hocinmcdio  iclinquit   Scd  pro  ncgaciua  fa-  in  iuramenco  to  licem  oonnifiiocafu  racioni 

ciunc  hxtrationcs,  primo,  quodemptornon  prxfioirxa iudice  ccrtx quantitatis.locum ba- 

cftdominus,imd  a^it  concra  domuiunvcx  quo  bcrc  posfir.quod ,  aliascum  ignorctur,  quanci 

diiTcrcnrix ratio.  liiccr  aCttooem  dcpofiti  com-  dcfunctus  fuiflcr  rcs  xftimacurus.iuramentum 

mo  4atl »  &c.  t.  quia  actto  cmpti  nacura  fua  cft  pro  prxfticonullo  modohabcri  posfic.  Cxtcru 

adintcrclfe.quibuscafibusnon  pars,  fcd  mdcx  prxtcr  ca.qux ndth.frt.ctd  10.  concrahanc  fen- 

intcrcflexftimat  ,  quopc(tinet/.4-C.i.«tfi«j.  tcntiam  ingcnerc  acccptam  notauimus,  illud 

tmpt.&inl.  3  dt  mlittmiurund.  cx  accidcoti  ve-  infuper  mouct,q>oo  cx  fufccpto,  fcd  cx  prjefti- 

oicinccrciTc.j.quiainliccmiuratur,  vbirctx-  toiuramctouctio  &  czcepcio  nafcitur&  quod 

ftimandacft,  •tqiunrescmpraiam  fatis  &  ab  ctiamcumquifufccpic.  anccquam  prxftctur, 

ipfis  contrahcntibus  xftimataeft,  &  poflic  pocottcrepoccft:& quidcmcx  fcotcotiaTr.  io 

emproreflcfufpedtus ,  rcmxftimaus  maiorts,  ludiciali,  &  magiscciam  neceflanofi  iurarc  ve- 

quamincoocractu  xftimacaf.jic.quanciauccm  lic  .omnin  odoauccm in  iuramcnro  ad  licemfi 

incercft.remtradicamnoocflc,  adiudicemx-  actorcommuni  xftimatioue  vcltt  cflie  conten- 

ftimare  pcrrinet.  4.  quia iuramenco  huic  tan-  tus:cxquoctiamrcfpooderi  poreftadratioocra 

tumlocuselfe  videtur,  vbt  dc  te  ,  quxa  me  ad  Gail.quod  ocmoprxfumaturmori  vcllcinpcc- 

aliumpcrucoit,agiturrcftitucDda.  cato;  quxetiam  aliasooncoocludit,  quodita 

L  1  t.  E  nonminusfccundumcum,quiantefcntcotiam 

ln ftriclisiudiciisnonittm.)Kzt\o  defami  potcft  dcccsfit ,  fucrit  proouottandum  ,  &  hoc  vrique 

ex  prxccdcntibus,   quia  in  his  agic  qui do-  furnccrc  ooo  potcft,vtreuscaufaamittac;qiiin 

minusnon  eft.Quodaucem  fubiicic,  diftioctas  imoreo  iniuriafict ,  fi  conci  acoaucntionem  & 

cflcaibtcrarias  acliooes  a  ftncti  iuris  actioni-  000 ptxftitoiuxtadelatioocm  turamcnto,  ipfe 

bus,  vtabhoclocoalieoiifimamhic  attiogco-  caufa  cadar.  Et  facit  hucctiam/.j2.i»/>r,C  h  tit. 

dumnon  eft.  cx  q^auonobfcurcprobacur,  hxredemnevo- 

N«  exeludimuslatam  cu!p*m.)Vza  det  hoc  ab  lcotem  quidem  iurameocum  defuodo  dclatum 

xquiparatioochuiuscnlpxcumdolopaflimiu-  &ab  hocfufccptum  fine  noua  delatione  prx- 

renoftrorradtta.  Etexiftimabam  quidem  ali-  ftarcpoflcj  idcoque  multo  minus  lufccptum 

quando  exxquatioocm  iftam  tancum  habere  pro  prxftitohabctur. 
locum,  vbidefimplici  prxftatione  eius  quod 

intcrcft,vclnobmbcft,cracluur.fcdvidcola-  Eee  1  Lit.G- 
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LtT.  G. 

Iortlui  certnm  tfttmAtiontm  non  hAbentibus.) 

Nofatisintdligo,  quodnam  gcnusrcramhmc 
excludar ,  Cqoidcm  cxccpra  pccunia  numerata 


plici  xftimationereiconrentascfle  ?o  fir. 
Lit.  D. 

RctrAftAri  eb  ttritni:tm  pottjl.)  Dubiam  hanc 
fencenciam  facit ,  qux  m  iurc  noftro  pro  rcgula- 


nullares  eft,qux  pcrperuoccrtamhabeat  xfti-  cradirur .  prxteztu  pcnurit  cauUm  dccifam  m. 


mationcm:  quodfi  intclligit  res  ,  qux  commu 
n«m  habcnc  xftimactoncm ,  nimis  5c  contra  iu- 
ra  hoc  iuramentum  icftringet :  plane  in  omni- 
busrcbus,  in  quasafTcdtiocadcrcpoteft,  aliis 
rcquifitispofitis,  huic iuraincnto  locumcflc, 
rcclc  ftacuemus. 

ln  Aclionetxedielo. }  Erplicandum  hoc  eft  cx  /. 
une quii eum  qui in ius  fre.  v bi  doccc  IC tus, 
quodaclioncilla  in  fa&um  noo  contipcatur. 
quati  rcscft,  fcd  quantiabaccorcxftimaracft, 


ramroco  retraclan  non  dcbcre-  Quod  fi  lura- 
mcntum  fupcr  pnnupali  ptxftitum  non  rctra- 
ctatur.multo  miuus  tcciadtabitur ,  quod  fupcc 
nuda  xfttmattoae  prxftitu  cft.  Licet  cnim  hoc 
dittcreatiam  faciac ,  quod  mulcum  mterfit ,  an 
ex  conuentionc partium ,  anaiudice  imamcn- 
cum  dcfcratur-  actamco  cx  aducrfofacir ,  quod 
cum  iuramentum  hocfic  Deccsfitarts ,  &lupet', 
vcra  xftimirione  m  prxftitum  ,  magnopere  ' 
pars aducifa  lxfa  ctlcnon  posfir.caquc  fcntfria 


Tidcliccr.vtredcibinocacglofl*.  pcriuramcn-  cft  /.  vlt-  d.in  '.  iurAnJ.non  facilc  hoccafuquxti 
tum.quofcmpcropuseft,  vbiabipfa  partcrcs  dc  periunociusqui  ex  nccesfitare  iurisin  Irtem 
Tcnitxftimanda.  iurauit:  qux  verba  acontrariofcnl  ;  n  ^  prsc- 

DtlureSaxon  Jiuramcotum  illud.dc  quo/w/.  bcnr,  faciIiustracraripofTc  iuramcntum  affc- 
c  C. vnde  v/.aflinitatcmquidcm  habet  cum  hoc  ctionis:quod  tamcn  nule  ncgar  hac  ipfa  Tr.  E- 
iuramcntoin  Ittcm  ,  fcd  haetenus  diuerfum,  nim  vero  idoncam  differcnttx  rarioncm  non  a- 
quod non tam indulgecuraftectioni  rattone  rei  nimaduerto,  quin  facilius  debct  dc  pcrturio 
ccrtx, quam ratiooc rcrum plurhtm ,  quas  fibi  quxrieius,  qutex  afrccttoaefuarc  nimiopro- 
crcptas<3c  damnorum  datorum  qux  fibi  illata  balTc  xftimari  potcft :  licet  hxc  ratio  fic ,  quod 
eflcaclof  contcttdit  Illudnoofaciscapio.qua-  cocrccacuritadoluscci,  citra qucm  iuramcn- 
obrem  dicac  ,  notandum  cfle  hanc  rcgulam  cum  vcriratisdcfcrti  potcft. 
gencralcm  ,  quod  aductfaiius contradto  iura-  Inteihgthoc totum.)Quoii  dcrcrraclionc iura- 
mcnro  posiir  dtminucrc  quantitatem  turamcn-  menti  vcriraris  dixcrac ,  icalimirat,  modo  rcus 
co  caxatam  ,  cum  tamen  ipfe  hocrcferat  ad  fpc-  dc  priuato  damno  laborct  Quxlimicacionulla 
«ialeiuramcntum  ,  dcquoi»/  pC.  vndevt.ic 
Piftorium  ita  reftringcntcm  ftobet.  Sicut  tk 
illud  non  fatis  capio,  quod  luramcocnm  hoc 
non ad  damnum  >  fcd  proprtc  ad  res  non cxtan- 
tes  pcrcioerc  aic  ,  cum  tamco  «5c  fumma  ratio 


fuadcat,  damnorum  quoq,  haborer<uoncm,& 


cflc  vidctur.quiaficri  noporcft,  nercusdc  pri-  : 
uato damoo  laboret:  cum ex  alia  caufa rcr racl a  -  ; 
tiopeti  ncqucacnift  qux  acloi  xftimattonc  fua 
vcitl  rctprcttumivlcrauuampar  ctat ,  ciccsftr. 

Lictt  tx  magnA  cau/a  j  A  ic  ludicem  poft  dcla-\ 
tum  iSc  prxftitum  iuramcntum  poflc  rcumnni- 


nominatimdedamniscctamconftitutio  d.l-s.  roiis  condcmnarc  >  aur  prorfus  abfolucrc  c 


loquatur, 

THESIS  XIII. 
Lit.  A. 

Jnomnibusiudtetis.]Ob(c\ixum  &  ambiguum 
fcoccftquofcnfuiuramcntura  vencaris  in  om- 
nibusiudiciis  intcrpooi dicat.  Equtdcm  tn  ns 


tnagnacaufa,  &  poftcarcpcrcisprobacioaibus, 

Juodlicer  iratradarurin/  4$*  d.tnlit  iurand. 
ubiotamen  noncarcc,  ftquidcm  proprcr  do- 
lum  &  concumaciam  rci  in  liccm  turatur.in  cu  - 
iuspocnam indulgcturacton ,  vtctiamiuret  in 
lnfinitum.  vt  pioindcoon  appareat  fatis  ,  quar- 


iudiciis  ,  inquibusiudtciis  cft  rcm  xftimare,  natllxfintcauf*  & probationcs.ob quas  rccra- 
non  poicfthuiciuramcotolocus  cfTc.Deinde  fi  crcrur  hoc  iutamcotum  cui  rctraclatiooi  rt  fta- 
quxrimus  denaturahuiasiurifiuraodi,  quatc-    gatur  ratio  iuris,  vtcunquc  duploamplius  tcm 


nus  iuxcafupratradita  ncccflitatis  cft  ,  ncqtic 
affcctioniindulgetur ,  tlludtantum  locura  ba- 
bcciniudiciisftriclis,  &  occhisqutdcm  fcm- 
pcr.fcd  vtcftin  l.i.§.vtt.h.  t. loteidum  cxccio- 

?um  illud  cxpcditum ,  cft,  qux  ctiamio  bonx 
dciiSc  arbicrariis  ludiciis,  licct  contumacia 
«ciincctucaiat  >  ador  iurcl'uoQonvti>  iSclim- 


xftimaucricatftor.  Cxtcru  fi  hocadmttttmus* 
nihil  vidco.quo  minuscoquoquecafuobtiuc- 
rc  dcbeat  contta  1  rcutlcr.  quo,pr.TCcdcn:  c  t  a- 
xattonc  iudicii  iuratum  cfi  .-  cum  lapfus  tllc 
Tclcrroriudicisnon  dcbcacnocerc  rco.&  ncc 
qmdcm im^cdircpoflic ,  quo  minus cx  magoa 
cauia  5cob  piobauon.es  conttacia»  idemquoi 

incafct 
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incafo  prxccdcnti  obfctuetur.  Ntcobftat/.?.  quod  exomnibusconttactibus generalempro- 

C.vndtvi,  vcl  quiaftatutumin  cafu  fpeciali  cx-  mittata&ionem.Quodinconcinncdicitui,  co- 

tendi  non  dcbcat:  vclquiaregulanontolliccx-  dictioncmpromitccreachoncm  .-  ncque  fatis 

ceptionem,  qux  indj.f  4.  de  m  litcm  iurando  vercper  pauloantcnotata.  Cxtctum  dc  condi- 


propopitut.  Cxterum  totum  illud  quod  1*14. 
tum  de  rettactationc,tum  dc  taxarione  iudiciis 
proponitur  ,  non  immerito  ad  ratioocm  iuris 
a n 1 1  q u i  c ft  Ant  Fabro  deeif ti.err. 9.&16.  conieil. 
17  c?in!tb.i$.inf>r,d  dolmal. 

VbiaitpofliufiurAndum.  ]  ProponithiccxPa- 
ciodc  iuiameuto  ptxftito  fupcr  impcnfis-  V«« 
tum  non  latis  animaduerto,  qiomodo  iftud  iu- 
ramcntum  liuc  pcitineat.quoJ vtiquc in litcm 
dici  non  potcit,  &  cum coiuiamcnto,  dc  quo a- 
gitur.&quod  ipfa  introduxit  ucccflitas,  malc 
coniuugicur&confunditur. 


Ad. 

DISPUTATIO.  XXII. 
DE  CONDICTIONIBVS 


EX  PROMVTVO. 

s:  1. 

A. 


T  H  E 
L  1  t« 


«ftionc  gcacrali  &  fpcciali  aclum  cft  difput.  10. 
thef-  to. 

L  1  t.  B.  &  C. 

Inftituit  hic  comparationem  condiftionisex 
indcbito  &  mutuo,  itavtindcbitumin  gcocre 
fumat.Quatcnusomncs  fpcciesfcquentcscom- 
prehcndctjvt  patct  ex  notatisiit.C.  Non  rccte, 
quia  v-c.quodtanquam  cx  tuipi  caufa.  aut  pto- 
ptcrcaufam  datumcondicitur  ,cummuiuo  viz 
ac  ne  vii  quidcm  comparari  poflc  vidctur  :  vc 
ptoindc  titulus.quemnuicdifputacioni  ptxfcri. 
pfitTr.de  condiclionibus  cxpromutuo  .  pro- 
bandosminime  vidctur,&  ipfc  Cuiac.  mutuurn 
cumiodc  bito  infpccie  fumptocopaiat.  &  qui- 
dcmitadcmura,  fi  folutx  fuerint  rcs,  quorum 
darioneincreditumirur.  Q_ys  de  caufa  minu* 
rcdtcTr.lit.C.compatatiueloquitur«<j//*>»i»£M 
fires fstngibtlis, &c.  quia nifi  eiufmodi rcs folutx 
proponuntur  •  vix admittenda  cftcomparatio 
cum  mutuo.  Etillafane  omninocummicafalif 
accipiendacft,  &  hactcnus  wlaf  Mttinaddit.  m4 
ftr  c.in  f- .1  j.y.itbmmcd.  re  cm:r.  ■  bl  quo  fub- 
ftantiam  obligationis  &  cfrec3um'cx  a&ionis: 

Juodpcrindeatqui  mucuumacccpir.icaqui  in. 
ebitumaccepit,  errore  probato  rcm  cuius  do- 
minusfactnscft.cogitutreftitucrc.  cxtcioquio 
lara  eft  intet  hxc  diffcrcntia. 

LtT.  E. 

GstMmbieprofine.]  In  hac  condidtione  caufa 
non  rcclc  accipirur,profine  &  condicionciquia 
ex proprio&c.quonia  reuera ex  quafi  contraCtu  cum  conditio omnis fit  vcl rcfoluriua  vcl  fufpc- 
funt.Licet  cniraaliqiradoexcaufanominatict-  fiua,  ncutrumhucaccommodatipotcft  .*  &vix 
iamcocraclus  condictioni  ciufmodilocusfit.vc  hxc  Itmulconfiftcrepoflunt.vt  fit  finisfimul  & 
infpecic  /.ir  §.6.LocMti  ca  tameonoo  dcfccndit  conditio  .•  Et  fignificatut  omnino  hic  caufa  fi- 
recticxipfocotra&u.fcdcxracitaaliquacoue;-  oalis.Cuinon  obfkitl.$2.l.6i  $.i  d.ccnditl  inde- 
tione  ,  quxproptcr  naturam  contractusinefle  kit.Ui.d  eondit.fydtmenftrat.  Quiarcfpondco 
videtur.  Etquod  condictio  caufa  data,  dc  qua  i.verbum,  cauft,  tumi  &  io  fpccic,  quommodo 
in<*  §.6  traiftatur,  cxcootractu  nominatonon  in  pixtentumrcfcrtur,  &  ingcncre,  quofcnftt 
dcfcendat,  indc  pcrfpicuum  fit.  quodifta  con-  idcm  cftobrcm  darc,&  ob  caufamdarc.«rjr./.«;*. 
dictiodaturcx  capitc  pccnitcntix  &  caflatio-  d.cendscl.sndeb.2.  vbiaguur  dccondictioncin- 
nis  ,  excapiteautcmncutro  agipotcftin  con-  debiti.caufam accipi  deprxtcrito,  quiafolucio 
traCtibus  nominatis  ,  in  quibus  ncc  locus  cft    fit  cxcaufapnccdcnti,  quomodo&  in  lc«aris, 

Sccnitcntix,  &  fi  cxaltcraparrc  conucntisnon     cunircfcitur intcrca  >  quxlcgatisadiiciuncur 
:etur,noorcpcticutquoddatumeft,fcdadim-     S.longt  mMgit3%.I»ft.d.  legat.  Ethuic  conucmc. 
plcndurocontraiftum  agitur.  Cxrcrum  devera     quod  ipfc  Treutl.haclit.  E.  inpr.  hocic»cxp!i- 
caufahuiuscoodidHonis.agcraustM.hr.  G.        c*i,fi  dcturvt  Mlivnidfiat. Vbi  quod  ftatim  ttqui- 
Zmm gtntrMlemvocMt.]  Btfubucit  utioncra,  tui,aBald.&.Iathocctiamadcaufami<ixlirt€ 

£ee   )  uttuih 


PRtoponitinitioin  exegefi  ,  quodcon- 
dictiohxc  tam  ex  ptoprio  ,  quam  ez 
impropriocontractu  competat.  Vbiar- 
gum-  eorum  qux  tradit  lit- C.  th. per 
imptoprium  contractum  videtur  intcl- 
ligere  contractu  innominatu.-minusrecte,  quia 
hiccontractuspropriuscft,  &  improprii  diccdi 
funi,quaficontraaus.Vetuvtcunq;hic  accipia- 
tnr.non rcctedicituroriri has  condiclioncscam 


4o* 

cxtendi  ,  obfcurum videtur,  ita  vtautoics  illi 
Bon  rcctc  a  Trcucl.  acccpti  vidcantut.  Nimi- 
rum  Bald  ml  fiprocurMtom+.d.  condtcl.CMuf.  ii.it. 
coiumn.  4  inprtncipio.  notandumcfle  ait  ,  quod 


DISPUTATIO  XXII. 

vcl  modi  dcderif ,  an  vero  vt  conditionem  adie- 
cerit.  illocitu  cciTarc  condiclioncm,  hoc vcro 
condi-tioni  locum  cflc.  Puus  illud  ltquidom 


c(t,poftt-iius  Jubium  :  pnmo  non  rctfte  adhue 


illa  caufa  dtcicur  defucuto,qux  habet  iu  fui  clie  accommodccur ,  <1  pcr  modutn  condicionis  hoci 
pcndcnriam.non  qux  clt  dcptxlcntt :  quorl  tta  facrum  pmponas,  vcluti  dotibi  cencum,  ficoe- 
accipic  lnfon ,m  I  i.h.t  adquod  vr  dacum  ob  cau-  lum  digiroatrigens.  Quocafu  fiquidcm  ex  con. 
iam  icpctj  poilit ,  requiri,  vt  illa  caufa habeat  ditionis  naturahoc  dnudicamus  domimumrei 
«Jcptnacnriam  talem  dc  futuro.quxdc  prxlcn  tianflatum  non  cft,  fcd  ipla  danoquafi  pcndett 
ti  auii  poflit  impleri-Vbi  tamcn  lal.hanc  fcnten-  licut  dc  mutuo  fub  conditione  daro  rcfponfum 


tiam  improbat,^fr<i./.i.A  f.in  cuiub  ipccic  caufa 
talisfir.quxftatimpoflcc  impleri,  vidcliccr  vt 
quiscflcr  hxtcs  Vcru  hic  inrcicft,  an  dttur  ali- 

?uid  vc  a  cipifs  aliqiud  faciac,  an  vt  rias  aliqoid 
acercpollit.  Illocalu  caufamtalt  cll<  oporrcr, 

3ux  futuruinrcfpictat.licct  ftatim  j-t>ltijuam  rcs 
ata  cft.implcri  podit.vclun  d  Jcm  dcc6  Tmo» 
■vt  adcac  hcrt  diran  m.Hic  autem  cafuspropom- 
cur.i».'  i.J.i  h  t.  (i  lofticuius  limlub  cooditione 
dandi  dcc6Tmo:&  atc  r.atfcnuseade*  rauocft, 


cttin/fi  d  rtb.crtd.  exifteotc  ccudiriGnenafei 
ouligarionem  :  adcoquc  dcfictcnrc  iiulla  obli- 
gaciocrir.  «Vporro  cum  dcficetc  coiiditionctll 
hiccbnftet  ,  domioionon  rranfeunte  in  acci- 
picntcm,nu!lacondi(ftio,  fcJiei  viudicatio  e- 
rit.  Atqutn  non  vidcrur  hxc  rcs  ad  naturama- 
ltarum  condttioiiumxttimari  poilc  :  quiacon- 
ditioquamcetcum  cftnon  cxrituram  .  a&um' 
fufpendcrc  non  poccft  .eoqucfict,  vt  darioha- 
bcaturpro  pura ,  eVquidcdit  ,  cum  ignorare 


•vt  caufa  proptcr  quam  dacm.rclpiciar  fututum,  0011  polTit  rei  irapoflibilicatcm,  donallcccnfca- 
poflitramcn  rc  daca  llatimimplcii.Et  cx  hitex-  tur.neque  aliudcru.fi  quisalteri  dcdcrit,  vt dt- 
plicandum  cft ,  quod  ltatim  fcqutur  apud  Tr.  gttocMtumconttngtrtt :  qua  dt-  caufacontra  Treu. 
nihil  rarcrcflc  ,  an  caufa  peodtat  cx  voluntate  condictionem  non  admictami  &  rrultra  «ddu- 
dmtisnccnc  quoniam  hoc pcrtincr  adcafum  citut/ j  C.4 cWj£.«6 f«M/ vbi traclacurdecau- 
iltum  poftctiotem,  vbi daruc  ,  vtipfe daosali-  fa  quxnonfadoimpofsibilis  ,  fcd  lurc  «c qui- 
quid  hccrcpollit  •  aliasimplctio  non  potcltdi-  dem  tanrum rattonc perfonxprohibita  clt,  vc- 
ci  pcudcrc  a  vo\inta;c  dantis,  n'(i  quatcnushic  luci.  vcmiles  fit  piocuraror.  In  cxrcris  quoque 
prxucrrcndo&  pocnircndoefHctrc  porelt,  ne  allcgacisnnpingic  Trcutl.nam  8cl  S.h.tit.inpr. 
a!  cr  impltrc  qucat-  Quod  aotcm  de  fcclcie  non rccte  videtur refttingi ad cafum,  vbi condjJ 
dantisdicitur.fumptum  videtur**/  x.ht.  &  ita  tioimpofsibilis  pcr  modum  caufx  adictra  cft, 
ius  i  ft  ,  vt  qui  in  fpccic  um  dic.ta  implcodx  cum  textusgcoeralitcrloquatur,&  gloli:i/i  .U&. 
conditioniscan(a,fobqualegarum  acccpit ,  a-  /  j.traclat  dc condiuonc,  quxdciurc  non  facro 
liquiddedit,  duobuscafibu?rcpercrc  poftr,  fi  impofstbiliscft,  in  qua  alias  conftat  condiclio- 


legatum  vltro  icpudict,  8c  fi ,  vr  maximc  vcljt 
lcgatum  pcterc  non  poflir  Mrgumtnt.  I.  6.  f.^j. 
d.condi8.txdtk.t.  t.$.i  cum  t.jtq  d  condt8.tMuf.dMt, 
cuipoftenon  cafui  addirur  cxccptio</  /  a.  nifi 
ipfiusdantiscolpa faclum  fir,  vt  tcftamentum 
xuercr.  &  ira  legatum  peti  non  pollct. 

Qucd ft impoffibtlu.]Q»x  i potius  dcbebat, de 
caufa  impoflibilt.  Dftinguit  aucem  Treutl.  aa 
fic  impolfiailis  dc  lure  an  facto.  lllocalu  ccflare 
condi-tioncm  ,  quia (it tuipiscaufa.  Quodita 
limitaodum,  fi  talis  fit  naturafuaex  fc  &  lcm- 
pcr  :fccusfi  rcspct  lc  licicaperfonx  altcuius  rc- 
fpeclu  prohibica  lit  vclun  cxcrceie  procura- 
tioncm  ,  quod  quiapc:  (c  licitum,  &  in  milite 
faltcm  pcohibuum.  coodidioni  locusclt  /.  r. 
Codic  d.condtZt  ob CMHftm.  Hoc  cafu  vbi  dc  faclo 


nilocumclfc  C xtcium  BArt.tnead  U*  $.  nihll 
haberproTreutl  fcdin/.8.  diftmguit,  &qui- 
dcmcirca  conditioncm  Jc  lurc  rclpcdu  perfo- 
nx  impofsibilcm,  an  lcicotcr  an  ignoi  antcr  da- 
tum  fit.Krillocafuanpermodum  caufx.vttum 
non  dcturcoodiclio.an  fub  forma  cinditionu. 

L  t  t.  F. 

T.x nntTMtlu  tnneminMto.  ]  Itaquidem  vul^o 
tradi  folct,  condiclioocnicaufaduca  cficex  to- 
trac>u  lnnommatu  ,  do  vt  dcs,  vcl  do  vtfacias. 
Vctum  fubttliter  loqucndo  cx  ipfo  hoccontra- 
cru  rccla  dcfccndcre  ooo  poccft,  tum  quiatcn- 
ditadciusdilTolutioncm ,  tum  quia  datur  prx- 
terillud,  quodin  conucotioncm  cipicficde- 


impollibilis  eft.fubdiltinguit  Treutlcr.an  dans  ductum  cft,  videlicct  rt  dctur  vcl  vrbat :  quoe! 
(cJitcritimpoujbilcmcflc,  dt  pcrmodum  caufar  iptumnon  oblcuic  Jocct  ICcui  tn  Ug  j.  J  t-  d. 
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prtfcriptUvtrbU.  vbi  ait.  in  adiouc  couti-.ftus  THESIS  II. 
ipfiUS  non  vtuuc,  vt  tcddatut  quod  datum  cit, 

icd  vtiocefeilc  pixitttur.  Er  ita  nimirum  rcs  LlT.  A; 

habcc.vtqicmaUiTioduminfoluiiODe  indtbiti,  Rtpetimm auttm.]  Dupfunc  capira.ex quibus 

ce  quoiufra  thcf  4.  ita  in  dationc  hac  duoa-  hxc  condictio  dacir,  aitciuin  cx  pattc  dcbao- 

ancur,  altcrum  cxpicllc ,  vtaliquid  dctur  vcl  ris,ccll'acio.alrcrumcxpartectcditoiis,  poeni- 

auquod  conftituit  coatrattum  veiura  ,  altt-  tentia. 


i 


fum  tacitc.vt  ii  noo  fiac.dc  quo  conucntum  clt,  Vndt (iob cafum fortuitum.  ]  Affirmac  indiftin- 

remliceacicpetere.qux  t<cica  conucntioquafi  ctcTrcutl    ii  cafusfoituitusimpediat  caufam 

coiitractumconftituit,  cxquohxc  condidio  implcri. condiclionem  ccflaie.-  yct  leg  ptnutt.C. 

dcfccudit.  h.t.  ^vbi  Pacius  variis  va.iorum  cafuum  diftm- 

QHoddtdaiUdicitur.]  Ait quod  rcrcptumcft,  ctiomb.  rcmmagisconfundirquamcxplicar.) 

vt  datacondicantur  ,  idtm  vtilitatis gracia,  &  ltb.yinpr.h.t\b\,(^cumptrtenonJltttritl.».C.tod. 

bcuignaiuris  lotcrptctanonc  rcccptum  cflc  in  ibi, cum poffttnonparuiil.  3.  f.  j.  tod.  vbitraditur 

cautionc,  vtlibcratio  conditatur.  Scdnon  vi-  pecuniadata  ,  vt  fciuus  intra  ccrrum  tcmpus 

dco,  curhoc  tribuatur  xquicaci  ,  &  quznam  manuinittatur,  fcruoantc  id  tcmpusdcfunclo 

illalex  fit.qux  brnigne  cxplicctui :  quia  cxifti-  ccflarc  rrpctitiouem:&  ficicquodnihilhic  im- 

roo condictioncm  illam  datorum  r.on  cx  lcgc  putanporcftdcbiton,  qua  inrccai  fa  difTcui 

aliqua:fcddifputation  ICtorum  inrroduclam  conditionc/. ♦.C.fc  d  eondiS.inftrt.  Quxliccti- 

cfle.aut  non  minus  coodiclio  caucionis  quam  ta  fiutalii  tcxt,  stamcnalit  vocant,& DontS.t^, 

teicritcxlege,  quiarcgulaic  cft.  vccbnJictio  comment  tt.  direclocooriarius  ,  etiamficafus 

ranquamgctiusdiuidatur  incerti& in  tncciti.-  fottuuuj  inteiacniat  ,  repctitioni  locumeflc 

3uatumfpcciciumidemius&  cad.ratiocilc  vi-  putac  1  quialiccat  pccoitcrc.t.qiiia  abfurdum 

ctur.  vidctur.cum.qui  quiddcdit  rc  iuacarerc,  ncc 

Iteminaectptilatitnt  ]  Diftinguit  ita,fiacce-  tamcnillud.dequoconucnitficn  :Nihilautcm 

ptolatum  fit  obcaufam,  an  dcbitum  fucrit  pu-  ioccreflc  viderur  ,  an  illud  finc  culpa  fiuc  cafu 

rum.an  m  dicm  vnllocafuipfa  pccunia  repcta-  non  fcquacur .-  Ncquecnim  xquum  cft  ,  cum 

tnt,hoc  veto  obligatio,  vtdebitor  in  priftinam  quifubillaconditionc  dcdic  vcifaii  in  damuo. 

obligationem  rcpooatur :  qux  diftinclio  cii  gL  }.ptrlv!ttm-d. condicl.cauf.dat  qux  condtcliooe 

Bart.inl+.h  t.  quamfacilc  admittoin  mcbro  pccunix,  datx.  vt5cichusdaretuf,'(mortiio  Sti- 

poftcnori,  Icdinpriori  vbidebitupurncft ,  >ix  cho  cooccdic  4./^/  f.$  ptn  tod.  vbi  cottdiclioni 

putarim  m-gati  poflc.quinctiaiploiuic  obliga-  Iocuseil.fi  fcruusfugcrit ,  obqucm  manumir- 

tioDiscondi<ftiocompccac,  quod  vidtcui  pio-  teodumpccuoiaacct-ptafuit.  t  Adducit  Donri. 

baterx  d./.^.quamipic  Accurl  &Barcaccipiunc  Ix.&t.C.d condtS obcauf.l.tt  f.itemcum fi.D.lo- 

dc  cond.  jdccici  obligatioms  vcl  libcritionis,  cat.  vatix  diftinctioncshic  adhibcntur& Cjnut 

&  tamcn  contra  gcocrahtatem  vcrbo.um  ad  cumgloff.tnl.s  h.tit.  qux  plcniusdiftinguitr»  l.ex 

condiclioncmincalu  dcbiticonditionalis,  fiue  ctna\\s.%ltemcumquidam  Locati Br  r>  Bl .tnd.l. 

in  dit-micftnngunt  Eradeo  dixerim  ,  inaibi-  s.inpr  in  iptn  C  h.t  diftinguit.an  cafusfortuitus 

triofuiflcacccptumfcicntis,  ctiam  in  cafu  dc-  contingat  in  perf-nadantis,  ad  qucm  rafutn  rc- 

biti  puri.vcl  couflctionc  mccrricxp»  rhi  .  vcl  fcttdicf  l.pen  an  in  pcrfonaacci|  itntis.  quo cafu 

•miisisambagtbus ,  condictionc  cciti ,  qt.od  condici pofle  putat;vcrum appatct.hanc  diftni- 

acccptolatumfuitrepcteie.cxraciouc/.io.  ht.  ctiont-m  omnibus  textibus  accommoJ.111  uon 

facic/p^. -j  qued met.cattf  tb\,nifivelfoluatur,'Vtl  pofle.Dici  1  potcft  intcrt  II  c,  an  caufa.ob  quam 

rtjltutaobligatumciudiciumacciptatur.  darum  clt  111  faclo  confiibt  &,quidcm  tah.qui 

magwcaufa  ccrtii^jaam-dantisfitadicctum  aa 

L  1  T.    G.  vtroindandoautctiamiutalifjcloqr.odcom- 

modumdantis  pi mtipalitc ricfpiciac  lllocafu 

Vifftrttrgt  ]  rrxcipuadifFcicntiaeft,  paulo  pucem  cafura  foiruitum  condiclioncm  impc- 

antcnotata.acau'acrHcicnte,  quod condiclio  dicc.fccundum*/  l.ftnult  C  hotttt  quia  nullum 

cx  quafi  contradlu  aclio  praifcriptis  vcrbis  cx  rcucra  vidctur  damnum  cx  partc  dantis  qui  a- 

ycxo  cootrattu  dcfccuuit.  lium  magis  refpexit  .  &  cuiu»  faclum  impleri 

nooadcoamUum  iutcr  fuit  ,  ^iafcitim  (i  fa- 

ftua 
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Lmtaleproponatur.quodfuuinpoteftareac-  quoetiarnaftumaliquic!fupra^«/*/«». 8.  Ec 

,ri Vt  notat  Accuif.-iJWquuhicdi-  contrahancfentent.amua  cxphcatam,  parum 

S^JSSSSSSSffS^,  1uem  «utn.h.ifacuntargum  Donell.ac  rcfponderur 

SSSSSES****  •  cum  pufcrtim  adpnmum.quodcafus  fortuuusexhoc  funda- 

£&l£^  mcnto.nbtbeatcood.a.onem  ,  qua  tac.r  vt 

I??u6n"om*  irum.5^i0Mlabit,«0<»fecW  cauftPfoimpletahabeai.r,p«n.tent«autem 

^^M  rQrmaaum.ttidcbuit.cond.dt.oc.io-  noonifirc.nrcgralocuscft  :ficur  &  n.h.l abfur- 

SS^SSSSSSLd^  naturalis  di  eft  inh.ber.  cond.*ioncm  itUta  p.opofita, 

cft   xquo;T1asreidom.aolurKuratu.flct:qua  d.ftinftiooes,,u.buscapcditur  &  :  •*  4;«bi«- 

decaXt.amlCtidehocc.iatraaa,ncs,limi-  cl.o;  etcn.m  deterr.a  pei.ta«/ .vlt.  hccttt.  po- 

S£S3S£l^#*^f"*»m*hdim  iteadicemus.Porto^/ri»M:c^.Aww.paii.ra 

SSZjSS^C*  condiA.on,  iocum fo-  ad  rem  fat.i.quoo.am  agu  dc  co oo  qu,  al.qu.d 

«n  W.i/4fc.r.?oitcr,otiTer6calumag.s  dcdu  ahcui.vtnupt.aslccumcontrahat.fed  qur 

1'd-wr^  matvimonn  contraheud.  intent.oue  abquid 

V&SSSSSSZ*  fuum  fpcclauit.  qu.dcd.t  dcd.t.quodcona.c.  xquus.mum  eft.fi  matn- 

A  omVen(ar,.d.quodded.t  impktione cauf*  moo.umahquadecaulacoucnon  pofs.t.  Paru 

fo  uiT  maximefi  nullumiucomodumlcnfcr.r  etiam fac,r/.,.C**.Ml .cuiusfpccicimpcd,mea- 

Iccl   c*Dtal.oqu,nhu,uscaufaOOtiotetU.n«in  tumnoo.upetuen.t.fcd.n.t>oadruit,  neccaufa 

i.m^  ib.cellatproptercalumfortu.tum.fedp.optct 

niapcndca icafu,vtm/.4  C*t*J**6a*A"-  perfonamacc.p.cnm.&.mped.rur.utc.vtpro- 

ffiS  d.cond*.c**i.d«.  a.  dift.nguen-  mdc  pto  impleta  habcr,  non  pofsu. 
dumUncafus  foituitus  fit  .bfolute  tahs.an  tau- 
tuminpetfonaaccipicnti.Hoccafucond.aio- 

""^mtS^  ^yr^/^JAffirmatlocump.niten- 

;non  u S?5S«.SaJ.b»..miferifc,«o4  «iskoncfie.fi  contraausfitcoofirmatus  ft.pu- 

ir3,  eo^d.«m-quia  fcl.c.ali.criamoauesha  Jationciuramento  vel  rranfaaiooe  .Defi.gul.a 

bcn  &  econon  liancvcl.llam  nauem.fcdfim-  v.dcamus-  Stipu.atio.eit.  fitm.nconrtaclum 

.liritct  vfamam  «utuitusfum  :  illocafu  cetTa-  hicdovt dcs.vc  do  vtfac.as.  .ntelhg,  poteft.  fi 

0?t"Md,aio  vetbic.uli.f.accePtapecuni.pto  vel  dansprom.terir  .  fctemnon ,  repetitutum. 

mcrcibusinAngliamvebcnd«s,vex,ft.qu.dcm.  vcl .ccipiensp.omifcr.r, fcd lid,  dc  quoconuc- 

fcd  vcnmabreptuspottumtenetcnoo  potuifti.  nitprxftuurum.Vrroquc  cafudubuarchcci.an 

Sd 1  cucm cafuJ  c»mmodc  rcftriogi  Poteft/.^».  Itipulat.oqua:  conttaclusd.uerfus  eft  .  nequc 

£  ff  cum  aua  d.ft.na.ooe  conueuit  ilia. vt  iu-  inducit  nouat ionem,  (ahas  en.m  v.x  elTe  dubi- 

^iSSiz^m^o?ttttaKciixcnxx%Az.  tand.rat.o,  ;  natutam contraftus: ionom.nat, 

fid  rcnr  &  h.coPcramadd.derit.cafumfortui-  mutare,  &  vt  nepecn.tc.cl.ccat,cflkcrc  Po:s,r: 

tSSiSaxzzcSnmxo^mt  fecusfiahasali-  cum poriusd.ccndum vtdeatur,  com  qurcoo- 

^fuoeruenerir,  quodetiamrcfcrriporeftad  dixir ,  .a.oocex  ft.pulatu  nom.ne  c.usquod 

KS&i^  a"tUbor{  intcreft.conuenir.  debcre ^reroqu.n  ct.am 

fiun^elutmannmittetefetaum,nifiaccipiens  rcntauero^hoccafuncque ex  capite  «flation.t 

fctuum fu.llct  d.ftraaurus  ..dicendum eft  pio-  ^J^StSSSSSSS^SSt 

t,tcrd.ucrfitatemfaao,um&cafuum,v,xpoflc  mododiqpotcft.  fi.maricontraaum,  vclquia 

foccettateftuladefiniti,«eideo  rem  hanc  ple-  dansiurauit.fenonrepet.rurum.vclqu.aacci- 

^mqueexafquitatcdecidcndam.quodquidem  piensiurau»,  fedequoconuen.t  praftuurum: 

S£5 fccffc  arguu  iW*"-*  S^.dccondiB  quo  poftcr.or.  fcnfu  hoc  accpu  Mcurf* .»  U- 

JS/ vt nirnifutn contfdetetui  ,  vtriuscaofa  ^f«Mt4.«;r.^i^f«n/.tbiad.IludiCti,ouo 

pot.otfit.vtncmorar,  dcbcatin  damoo.  Planc  air  ccflarc :cond,a.onem,  accipiensneccfleua- 

U Aduocat.s fpeciale  cft. v t  quod i.s  darum  cft.  beat,  prarftarc de quocoauen.r.  adnotar .  necffi 

necabhxred.bushcetcaufanon  fcquutarepc-  h^vt^ur^t.  Verumcumhoccalu  ,u- 

txooKnh  i  u.d.vMrco,»'ina.l.vlt.h.t.<\ui*<p  tamentum  ad.caum  fit  ,n  fauorcmdanr.s.oon 

ipusdatur.nC  «netcedfaaut  petmutationiigt..  animaduerto  .  quomodohu.c  proptere.e.us 

,u,fcdtaoquam  ho.or»r.um  dar.  vid.tur .  dc  pccuueud,  &  cond.ccnd,  adimi  poftir  .  - 


cana 
criana 
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etiam  accipieos  nullum  incurrat  pcriurium,  fumomoiooeft,  quod contraclum  vcrumop- 

Jlo  noa  fter  pcriplum,  quomious  coaucaut  pooit  inaomioato,  &  ita  vbidc  rcpcteodoaclu 

itisfaciar.Prioriaurcmcafu,  vrfitaliquiscfVc-  cli.conditlioncmhaciccxnominato  contractu 

ctusiutamenti,  rccte  dcfenditar  commuDiter  cooccdit  :  quomam  expieflio  huius  coouen- 

Dd.fenteotia,  quamrerctt  & latc coofirmatif/  cioois  coatiacluinomcndatc  ncquit  >  ncque 

inltg  i.tn  princip.Utctit.cti.  8.  ^pvt  dansqui  iu-  dubiumeft  >  quia  contiactus  mnomioati  veri 


rauit.vcl  fimplrcircrfccontrattumfeiaatufiim, 
vcl  in  fpecie,  fe  non  repctiturum  ,  ei  panitco- 
tia  con  Jiccrc  non  pofljt  :  qucm  cafumbictra- 
ctan  a  Ttcut.  colligicutcxlit.  E.vbi  aitcefiare 
condidioncm.fi  luracum  fitdc 000 rcpetcodo.- 
io  quo  tameo  odtofarcpeticio  eftciufdem  quar- 
ftionis »  quam  etiam  committic  in  tertio  mem- 


finc  concraclus.- vr  adco  apparcataTrcutl.con- 
traclumnotntnarumcumveto  male  confuodi. 
Cuicoofequcnter  friuole  fibi  obiicit  tcxcus, 
quibusoegacut  10  concracftbus  veris  pccniccn- 
ttxlocumcflc.quiahocnufquam  dccoottalti- 
busvcris,fcdde  cootiactibus  nomioatis  ocga- 
tnr ,  cumiooomiaati  aaturafua  posnitenriana 


bro,detranfa£ionc:  namquodhac  !it  B.  tta-  admittant.magisetiamquamauaficontraclus, 

dit,  excaufapoenitcnttxaginonpoire,  fi  con-  quod  exemplo  oegotioiumgcfcioois.aditioois 

traduscranfa&iooecoofirmatus  ilt, nihilaltud  hxreditatis&c  dcmooftran  poteft  :vtproirde 

eft.nifi  uuodcradic  Dlir.  E.  ceflarepceoicen-  etiamaullafit  rcfpoofio  Tr.  falJcrcrcgulam,  £ 

tiam,  fiTdatum,  vcdifcedacura  lice.  Careio-  conuentutnfit,  vtliccat  poenitere. 

quiu miousconciooe dicitur haclir.  B.  concra-  Lit.  D. 

ftuscraofa&iooecooflrmacus.  &  tectius  Ufen.  Aflirmachic,  vtroquecafu  debiroriseficpe- 

inl  i.inprmcip. hocnt  co'..\.\n  cootraclibus  iono-  riculum.atque ttafiuc  poft  fiuc  antemoramrcs 

mioat  s.quifiuntadfiaiendaslices.pocoiccntia:  iatefietit,fubicctatatncnlimitatiooe]it  E.oifi 

nooeflelocum.-  cuiut  tameo  ibid.  propofitum  aliudaclum  ioueniatur,  veluri ,  vtinexcgcfi. 


excmplum  minuscommodum  vidctur :  rcnun- 
riacioliti  vtpcomc  Romamvadas. 

Lir.  C. 


r.]  Videlicetadhuoc  effe- 
ctum,  vtexiadeaccipicotiooofit facnitasim- 
plcndi,  caeteroquin  re  integra  eriam  citradc- 
nuntiattooem  vllamcondictio  fundataeft  ,  vt 
nccfufficiatcoDUcotum  fc  offcrre  ad  implcn- 
dum  coottaelum  :  idque  eft  quodait  Tr  obla- 
rioncm  ooohabcrc  vim  implcodi. 

Vndecmfirmmnt.  ]  Probatumeft/fc#/i./ifF. 
condictiODcmhaacproptie  &fubtiIitcrloquc- 
doquaficontractu.&cooucntionetactca,  qux 


lir.  E.  fubiicitur,  ficooucncrit  dc  redata  oon 
repetenda:  Atquin  racioniscft,.  vt  tanto  roagis 
fi  t  pcriculum  dcbitoris,fi  creditot  rcpctete  non> 
poflit.-etenimadrcmotiusilliidde  capite  pos- 
oitentix.tninus  commode  hocrcfcrtur.licct  ea 
vidcaturmeos  Tteutl.  quod  hxc  coouentioad 
excludendam  pocnicentiam  intetpooi  incelli- 

fritur.Et  tamcn  duob.  piopofitiscafibus,  etiam 
imitatio  vtnque.ic  minusrccrcpofteriori  tan- 
tum,  accommodari  vidcatur. 

Creditortnim  femper  ctndtctt.  ]  HarceftTreut. 
ratioquaptobat vtioquecafu  ,  pcricuium  cflc 
dcbicoris.  Qux  non  fatis  coodudens  vidcrur, 
quooiam  vt  crcditor  condicatex  capire  pccni- 
tentix  ,  terminoshabiles  ponioportcr,  vt  res 


contta&ui  dovt  des  vel  vt  faciascxprxfumpta  adhucfi  lotegra  ,  quod  aliasfcqaeretur  coacra 

mcotecontrahcotmm  ioeft,  defccndete.  Bx  ip£us  Trcut  fcntentiam  lit  A.cafu  fortuito 

quocfticitur  vcrum  ,  oeccflc  quodaitTrcutl.  ' non impediricondicl iooem :  nec abfuide  quis 

prxecrquamquodgcacralitatir/M/i./ir.  A.  in  diccrepofiet, iDtcntum  rei,  io  quaaliquidfieri 

frtnctp  rcpugoat,  cx  coatractu  looominatooa-  debuit,  facere,  vrcaufahabcarurproimplcra. 

fci  coodiciioncm haoc  vbi de  re  pereodo  nihil  Cxrerumproponiturhicpugnatorer/>vi/j-m.&. 

fueutaftum,  quooiam etiam hoc cafu  ex quafi  t.&h  $  i~d pr*fettpr,verb.  ca vcropugnanon 

contractutft  Sequitut ftacimibid  quodalias,  fimplexjvr male  &  coufufim  a  Treut  propooi- 

id cft.fi deccpetendoaftumfuenc.ex  verocon-  tur,  fedduplexcft  1.  degcnetcfic  natutxcon- 

tractu  hxccoadicriodctut.Qu*»dhattenusad-  uentionisfiuecoottadus,  an  fit  emptio  iuxta 

mittipoccft,  vtoihtlommusnatura  fuacxquafi  dl.fi  i.//i/r.an  peimutaiioiuxta/.v/riin  h.tit.z. 

cootraclu  dclccndac .  fiquidcm  mhil  vetat,  ea  dc pcriculo  rciqux daodacft,ao  fit  accipieotis 

qux  tacite infunr  a contiahcntibus  expriroi,  d c  ex  (enteotia  CelfitndJ.vitim.2a  daotis  exftnttt.m 

«juoctiam  agicuriofiar^/^.  liludauccm  vu;o-  tUFtmLmdl  j.f.t.  Quodadprioicm  atiioct, 

Iff  Cuiac, 


Digitized  by  Google 


Cuiac.qaem  Treu.fcquitur.iucam  compooir, 
vri»/f£.v/f.idcofic  pcrmuratio,  quod  actum  fir 
dc  dandi.idcft,  domioiumtransfcrendo,  quod 
ab  cmprionc  fit  alicnura.in  qua  iiifliciat  habcrc 
liccrcjquxipfiflimaconciliatio,  cum  fiitradi- 
t a  <t  DJgloffBtrtol.  B*i&  Uf  m  d.  t.  vltim.  malc 
adco Trcur  hicDd  quos^uiaciusfequutnsert, 
iroprobar  .  &  pro  diflcnr  allegar  :  nam  &  quod 
Cuiaciusaddir.  infpecic  d.l.  vlttm.  pccuniam 
nonprecitlocovfcd  tanquam  corpusdatamfuif- 
(c.idcm  kglojf.&Ddmd  Lvltim&mleg.tS  i.dt 
pri.fcrift.vtrb  notarur.  Vcrum  quiacmproreria 
hocagir,  vr  dominusreifiat.  &  quod  fufficere 
dicirur,  vr  cmptori  habcrc  liccar,  eo  prxcipue 
pertiocat,  vtquamdia  babcrelicer.de  cuiclio- 
ne  agi  non  polsir ;  cxreroquin  tradirio  cx  caufa 
cmptiouis  ptoculdubio  fir  modiis  acquircndi 
domi nii.adco  vt  contrarium agi  noo  pofsit/.  ti 
tntmu.lo  %.vltim.dttor.tr*h-  tmpt.  idcoreflius 
fortaffisdicctur,  proptcrea  negati  emptioucm 
indtcl.Ug  vltim.aooi  citravllamprxuiam  con- 
aenrionem  &  xftimationcm.dccem  iila  non  ta- 
quamxqui  valensfcruiprerium,fcdfimplicitcr 
'  datafuerunt.  Poftcriorem pugoam it*compo- 
nit  Cuiac.vt  inl  j  $.  i.  periculum  clfc  dicatdan- 
tis  corefpcclu&  catcnus.  vragcrc  non  poflira- 
£tioncprxfciiptisverbisad  inrcrcflc  :  carrero- 
quinnoonegari ,  quin  resdatacoodici  pofsic  : 
quxeciamopiniocrt  Doncll  lib  t*.com  fcd  loge 
ancc  vtrumq;  tradita*j/./«/  tA  x.dfrsfc  verb. 
S*l.tb.&*  Baldtitd l.vtt.h.t.col.  i.inf  his  vctbis: 
inccricusliberar  ab actioc prxfcriptis  vcrbis no 
a  condidtionccaufa  dara:  quorum (aoc  Doncllu 
&  Cuiaciu  mcnrionc  faccrc  opoitebat.  Ec  mihi 
cuidcm  hxc conciliandi rario meoti  lCtiind  l. 

t. mioimc conucnire  viderur .quiaficuc  ita 
penculum  emptoris  dicimus,  vtctiam  rc  per- 
emprapreriumfolucrccogarur  ,  irapericuium 
WW/^.f.iradaoriscenfcrcflc,ICrus  ,  vtquod 
datumcft,  mancat pcncsaccipicnrcm  ;  quod 
fjrmantfcqq-  vcrba.  quibus  air  ab accipicorc 
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curflo  ,  &  incidit  infcnteoriam  Conan  qui7, 


commtnt.vlttm  pio  Schtfbcs,  cmcndar,  nummos, 
Etlaoeprodctili-Mic/x'//»/»  />.  t-.tul quxpe.KU- 
ium  facit  dcbitori .  ita  difputjri  potcll  ,  qucd 
iniquum  vidcatu:,  ad  i  umqu  rem  dcdit,  vta-  * 
itadctur,  vtuufquc  pcnculum pcrrmcre  ,  qui 
&  principiumdcdir  obligacioni  ,  tk  afuapatte 
contiadtunumplcuitjd  eum  vcro  nulltus  rci 
fpe&arcpericulum.quinifatlprxftitit  :  quiain 
re  apparcr  diffctcntia  permuratiouis  &  emptio- 
nis  :  quiaetiam  vcnditorquid  priftat,  &  tnitio 
pariter  curnemptorc  &  artionc  cx  empto  ad 
rradcndum  obhgarur  :  licer  rcplicari  pofsir, 
quodctiam  10  pcrmutationc  ,  qui  rcm  acccpit, 
adintctctlc  tcnctur,  idercrior  etusqui  dcdic 
conditiodcberecflc  videtur,  quod facultatem 
tcm  rcpercodi  cx fola  pocnirentia  habcjc .-  vt ad- 
eohicctiaminiquum  vidcarur accipientem,  & 
pcticulum  reidandxfuftinerc  &  ramcn  oihilo- 
miousadtem  acceptam  rcddendam  pto  libitu 
dantis,  tcocri.  Vbi  tamcn  potro  duplicaripo- 
tert,  ipfum  fibi  impucarc  dcbere,  quod  oon  fta- 
tim  ex  coaueorionefaciendo  vcl  dando  ,  con- 
diccndi  facultatem  exclufic.  Probabilitct  di- 
Itingui  pofsit.an  flmpiicitercooucncrirdc  dan- 
do.ao  fub  aliquacooditione  Sc  tra&utcmporis, 
vrillocafupericulumflt  accipienris,  hicvcio 
dantis,  quoniam  fatisfacerc  contraltui  in  libe- 
roaibirrioaccipicoti$nonfuir&  ipfa  I. cootra- 
clus  dilationero  &  moraminduIflc.Ncque  hjoc 
alicnacft  diftinctio/c.  §.ftd(i*ecipit  b.t.vtG  is 
quiaaccepit  ,  proprerhoc  ipfum  tctinuic  fcr- 
uum.qucmalioquinfuifletdiftracluruspcricn. 
ium  lpcdlct  ad  dantem.cxtcroquin  ad  accipicn- 
tcmtanquamdoniinum,  quodctiamcx  Iohan. 
ptoponitAccnrf  indl.vh.bt   Dcniquc  Ly.  Kt*. 
6 .mtmbmn.c  i.qxiod in  d.l.vlt.  dicirurdantcm 
repererepoflc,  noo  ranquam  vniuerfale  ,  Ccd 
particulareproponi  cxiftimat,  aliquandorepe- 
tcrcpofsic  :  poflcaurcm  hoc  cafu.quo  actum 
cft  dc  dando,  &  Stichusfuit  alicnxs  ,  quod  ex 


culpamtanturaprxftatidcbcrc.qouiidcm  cft  verbisfcqq.  coliigic  .  cxccroquio  fi  ponamus 

jnfcndirore  ,  qucmquafi tacitanacin rc  cum  domioumfuiflcrciquxdaridebtiit,  non  ocga- 

accipicntc,  qui  vcnditorisvicesobtinct ,  con-  tuturr.  Cclfum,  quinillapcriculodantis  fit  fu- 

fetreviderurlCtus.  Et  fanc  cum  quod  pcrmu-  tura,  fl  floecuipadomini  monarur  :  dcquadi- 

tatiooiscaufadaturei  propter  quod  dacur,  x-  ftinclione  Sc  (enccncia  &  quanrum  ei  Ctibucn- 

qualcaatxquivalenspletumqueflt.nullumfo-  dum  fit,  ex  prxmifsis ftatucte licec. 

lecpericulumdaoris  ,  fi  rcm  datam  condiccrc  SeJvtrumhoccM/k.]  Qtjjtftio  hxcan  hoccafu 

pofsic  Aliis  quoquc  coocihationibus  facihus  adtntctc  fleagipofsit.autobfcutacft,  autfupcr- 

eftobuccie,  quaro mclioiaarFcne.  SuDtquii»  uacua.  fiquidcm  illa  jpfacoociliatiouc  Cuiac. 

43.  Ug  futnt*  Sciphos  xftiruatos  cxiftsmanc  quam  Trcutl.probat,  hoc  continctur  ,  S'kho> 

datij*farilc,  quxopiniocciam rcfcicur  abAc-  quidandcbuitroottuo,idquoddacumcftc;on- 
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dici,  ad  ioterelTeautcmagi  oon  poflc.  Porro 
qux  lit.E.traCtaorur,  cxphcara funt  hac  ipfa th. 
JnbUt.B. 

THESIS  IIL 
Lit.  A. 

Vel  opiniont  htminum.  ]  Oportet  opinionem 
ciufmodieile  lcgitimam.iuftam.fic  raiionc  fun- 
datam,  alias  rurpitudincmnon  inducit.  C.v- 
tcium  quamobrcm  Accurfinl  42  d  V.S.  prodifl. 
citetur,  non  intclligo  ,  quoniam  illc  cum  ICto 
hoc  tradit,  quxdamcflecurpian.ituta.cjuxdam 
iurc  pofitiuo.QequcideodifTciuirc  dici  poteft, 
quodiftiusfpecieinonmcminit  ,  velquiaocc 
lCti  nec  Accutf  mens  fuu,  omoes  cxade  enu- 
mcrarefpccics,  vcl  quia  eafpccicsoon.confli- 
tuitfimplicemck  abfolutam  cutpicodinem. 

Etinturfi.]  Pingui  Minciua  6c  abufiuc  dici- 
tar,inrurpiconucnrioneeflc  tam  datum  :  pro 

Jiuodiccrcdcbebat  ,  aurinturpiconucntiooc 
ub(ilii,auceriam  turpirer  datum  eiic:llla  quo- 

Sueibid.  non  recTcpronfdcmhaber,  prxtotcm 
encgareacTioncm  &  conueotionem  eflc  nul- 
lam.Quiaimovr  notatumdif. prxccd-dencgati 
acTioaem.ipfoiureobligationem  fubiiftcre  ar- 
guit  :quod  bcneaduertit  Salicttuitnl.  i.C.  h.t. 
vbi  aic.excoquod  tnleg. mtrcaltm  f.dcocgcndas 
acTioncs  dicitur,  prxfupponi,  quod  rcucraali- 

3ux  fitu  acTtoncs  Et  ratio  in  ciufmodi  caiibus 
eocgaodi acTtoncm  cft,vcl  quod  exccptio  no- 
coria  eft,  vclpoctusquodpriuilegiara  impeJics 
litisiogrctTum,  dcquocracTatutifj/rap.  1.  dtfp. 
as.r&.S.Cxterumillaquxftio.difficilicteft,  ao 
promifsioturpis ipfo  iurc  oulla  fit  ,  anfaircm 
debitorexceprionedefendatur.quam  cttam  at- 
fiogit  5«/tc  inl  x.Cod.h.t.  Ad  eam  expcdicndam 
muiimcfufficudiftincTio  Trcutl.an  turpitudo 
nototiaandubia  firj.- quooia  hoc  cafu  ftipulario 
▼  t  turpisoon  coofidcratuiS  &diftincTioiilaad 
obligationcmipfoiurc  validam  pcrttnct.cx  qua 
pro  ifta  diucrfitare  aut  dcnegatur  t  aut  fub  cx- 
ccpnonc  conccditur  argum-l.  y.tnfnnc  d  turetu. 
Bt  eoimhocquxn  intelligiiui,  ao  turpitudo, 
dcquacooftatcius  fitcrTecTus  ,  vt  ftipulatio- 
ncmfactat:  nullam  :  quodnon  obfcurenegat 
IftnJ.condilttt.obturptm  tmufmm,  vbipetitor  cx- 
ceprionedicitutfubmoucti .-  Sc  accedit  tatio, 
quod  caufa  non  fit  dc  cfTcotiaftipalationis,  nec 
ptomibioaicohzteit  Mrg.l.2.§tirt*cum  §.  feqif. 
dt  txttpt  dol.  iremque  quia  caufa  turpis  noo  im- 
pedir  rranflarioneradomioiijquiacoodiclionis 
imuraarguiticumeffcdomiaum.  &  crgo  nec 
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impediat  oririobligatioucm  ,  qconiam  ad  harc 
6c  illudfuutexiurc  gcntium,  flc  uuda  traditio. 
vbinullaprxccdit  caufa  noo  rran^fert  domi- 
aiatnl.ft.h.d.mcauirendrer  domtn.  facic  dcnique 
oaodtnleg  7  $  18-  dtfaflr  ftipulatiointerpofita 
fuporreillicita, dicitur  1  fTc  rcfcindeoda.Ex  ad- 
ucrfoipfo  iure  nullam  eflc  piomifsioncm  tur- 
pcm  .  probaturcum  quod  ca  indtcit  ad  dclin- 
qucodum  t  cum  quod  obligationi  curpi  non 
acccdic  fideiulTor  Jimreo  ',o  dtfidtiujfor.  Tum 
dcniquc  texcibuspertpicuista  l*g  vtgefmmftxtm 
Ug.vigtfimmftptimm  &l  tij.de  V-O-  quxftipula- 
cionesturpcs  oullius  momeoti  eflc  affirmanc. 
Hutuscontrouerfixttcsfblutioocsrcfert 
indtcl.ltg.  i6.de  V.  O.  i.quodautturpiscaufafic 
cxpicflaio  ftipulaiioncaut  non  ftt  expretTa :  il- 
lo  cafunullam,  hociplbiure  validaro  efTc  obli- 
gauooem.Vc um  ooo dchocfcd  illopotius ca- 
fu  difputatiocft,& in  fpccic4i#  /  ptnultim  qux 
ipfoiutcobligattoocm  valere  probat ,  caufam 
cxprciTamfuiflcappatct.  a.quod  turpitudo  vcl 
fir  cx  parce  vrriufque,  vel  cx  partc  altcrutrius, 
vt  hoc  dcmurn cafu  ipfo  iurc  valeat  conucntio; 
quod  confutatur  tx  l  ftftimm.%.  ttrtioi.pmlt ;. 
quod  caufa  vci  lonet  direcTa  io  dclicTum  vcl 
non  direcT.  quam  fcntcntiam  fcquitut  lafoo» 
fed  malc  refponderc  vidctut  md  d.  l.ptn.  tracTari 
in  ca  dc  ftipulatioac  oon  qux  babcat  turpem 
caufam fioalcra,  fcdidcoturpis dicatur  ,  quod 
dolo  vel  mctuextorta  fit :  eteoim  refurctuc  hoc 
inde.quod  lCtusuegat  foluenticondicTioncm, 
rppoft  ftipuiatioocm  rcmancar  rurpitudodan- 
tis.qux  vtiqucnullaeft  in  dceepto  aut  coacTo. 
Nccjuc  admuci  potcft  refponfio  ^ittoX.vt  didm 
/.;  tnuUimm  acapiatur  dc  cxceptiooe  inccntio- 
BfS.  Nihil  habeoquod  dicam  aliud  nifiioma- 
gnadiuerfitatc  turpitudinisficri  potTe  ,  vtfti- 
pulatio.quxprxfcrciraftricTi  iu:     It  .  non  o- 
mnioonulla  habeti  dcbear.  officit  tamco prz- 
torisctTe,  acTioncmdcnegare.quiavtante  o- 
ftcndimus.actioncm  denegari ,  &  obftarc  ex- 
ceptioncrnooo  pugoaDt:v(adeopofsit  prxtor 
hoccafu aliquaodo fimpliciter  acTiooem dcoc- 
garc  ,  aliquando  cum  exccptiooe  conccdcre. 
Er  ad  huoc  fenfum  explicari  potcft  ,  quod  iu 
Itgtvigtfimm fextm    vigtftmm  feptimm  deVtrb-pbl. 
diciiur.i-nullas  ctTc  ftipulatiooes  1.  ad  ofEcium 
prxtorispertinete,  dcnegareaclionem  nimiru 
fi  fortc an obligatio  ipfoiureoulla  fir,  dubite- 
tur •* atque  hioc  rcfpooderi  poteft mnl.ftn. h.  ttt. 
ReliquxduzobiccTiooesfaciliuscxpediuotar, 
quia  potcft  aiiquaodo  ipfam  obligationem 
Fff  »  vitiaie 
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viriatecaufa  &  obieflum  >  fi  ex  co  generefic.  in  vtroque  eiiammcmbto  contrarium  etit  fta* 

quodin  conuentionemdcduci  lcz  vetat,  quo-  tucudam.vtncqucdatumcondici.&quodpio* 

roodo  libcri  hwminis  ftipulatio  Bullaeft.  Cz-  miflum  cft,  cxigi  pofsit,  adeoque  8c  p:omi|,io 

terum  ruc  in  re  quo  ad  tranfl-tioncm  domioi  &  datio  eftc&um  fortiatur  ,  &  ei  qui  acccpic 

plusportcdiccndumcltciufim  i.iiuftam  quam  conucntocxceptio&  ftipulanti  exaclio  concc- 

Bullam.quiaconcutrcnte  voluotatc  tradenris,  datur;  &  aliashiccafus.adquem  exprcfle  refctc 

aquaprxctpue  domtnium  proccdit,qualcm  ti-  Vlptan.fi  quid  metctrici  datum  fit,  nudiffcrrcc 

culumfufficeredcfcndipotcft.  curaahaspcr  fe  abeo,qui  intermediuscft,  vbi vtriufquc  turpi- 

Itipulariotuftustitulusfit ,  quod  cttam  tradic  tudointetcedit,  8c  quo  accipicntiquidcmre- 

l*{.ind.l.x6.circ*fin.rj>r Ant.F*br.  nd.l.7  d>  dtl.  tentio,  fed ftipulanti  ctaclio  non  datui.Et  hac 

ctiamfi  ex  vendittonc  dolo  tnita  8c  ita  ex  ipfius  opinionem  communem  teftatui  S*!icetinl.+.  §. 

fcocentia  nulla  tradttto  facta  fit  ,  dominium  1  AiV.eandemque  probaotC;».  R*ld  ry- idtm  S*. 

tranurc exiftimat.  Dici  etiam  poteft  furficcrc,  licet.noa  iu  /.j  quam  cirauit  Tr.  fed  inlcumtt.  t. 

-vtopinionepartiam  fubfit  caufa.  &  partcshoc  C.b.  ttt.  &  vtiiur  C  ja-  optima  raciooe  ,  quod 

procaufa  habcanc  ,  auoraodo  cttam  indcbiti  non  fittutpis  caufaftiputationis, quoniam  fi  n5 

folutidominiumtranfit.iicecreuera  nulla  adfit  accipit  curpiter,  oec  turpircr  quidcmftipulabi- 

cjj.j,  rur.  Nequeabfurda videri dcbct hzcopinio,  6 

VlT,  B.  fcculum  Vlpian.  cxcuiusrationchocdefcndi- 

Ex  cauf*pr*ttrit*.]  Apparcc  excicataA7  »  tit,  mus,refpiciamus,  quolupanana  permitTa,  Vc- 

caufam  iftampraftcticam.non eflepeife  tutpc",  ncri  tcBiplaardificata,&  vt  apud  Taciiuma  ao- 

fcdpioprermctumintentatura:  quod  fi  enim  nal:  legimus.mattona;  folitar  vulgate  corpus, 

caufaperfeturpi-fitcondiclioneopusnon  crit,  profcfla-ltcentiamftuptiapudrdilcs.neinpcc- 

quiafimulturpitudodantisimplicatur-  nam  L.  lultat iocidctent-  Enimucro  dodrinar 

Lit.    D.  Pauli.qui  damnaromnes  fcortationcs  ,  &  nec 

1nqu*nond*ndu>]  Ptopooit  in  thcfihac lit.  8c  ptoptet  bonum  finem  mala  faccrc  concedicitta 

feqq  quod  in  hac  coodictione  aon  dantis.neque  non  cooueoiuat.fcd  conueniunt  tamcn,  hodie- 

^triufqucfcdfoliusaccipiencis  turpicadoatte"-  que  iis  rebufpublicis  ,  ia  quibusncfcio  caiut 

Jatut.Bxquapropofitionefi  vefafequimur,  ef-  bonipubliciprartexruiupaoariarolcranrur  :  io 

ficeretu-.aonobftare.nequenocere  turpitudi-  quibustetratnisloquitur  r*fj.uiUufir.contr»m» 

nemdantis.caius  coocrarium veroracft,  &  di-  +$.nj.  +  .&f- 

cerevoluitvel  debuic  ,  condi-tiooi  huictom  _ 
«.cmutnlocumefle  ,  vbi  exparte  tantumacci- 

picntis.noadantisvelvcriuiqueinterueDittur-  Paololaxius  &  improprieinirio  huiuslit.  v- 

«itudo.  titurvetbopuniri,dum  eum,  cuia-tiodcncga- 

Put*fiquidrntritrici.]$ccuBdamrttb*thidi'  tur.puniriaffirmat.quippecumipfcfpooteiur- 

cendumpotiusfuerat.pi»w«<*«f*'-^-'"«f*^  piter dcdetit,  o.dominiummnftuIcrit. 

itdit.  Cxteruminquxftionefcqq.dcfendipo-  Extmptumvbifilita.]  AfrTiroathic  fi  dcturia- 

tcft  contra  Trea.quod  meritrix  fibi  promiflura  dici  vt  beac  iudicet ,  turpirudinem  eflc  foliu» 

pcterepoffitjvidelicetexaflertione  &  ratioci-  accipientis  ,  ideoquecondidtioni  cflelocum. 

n*tioncVtpi*a.inl.       j.b.tituU.  quod  fcilicct  Anteomnianotandum,  quarftionem  illam  fitn- 

-nexctrixnonfaciatturpitcr.-  qacni  adcocafum  pltccm  nonefTc :  8c  diftinguit  glo.  duoscafus  i_ 

ab eo,  quo  vtiiufquc  veifatui tut pitudo.  diucr-  fi  dem:vt  licer  in  bona  caufa,fccundum  me pio- 

Jum,  & ei,  vbi  turpirudo  tantum ex  parte acci-  nuncictur.2 . fi  dem  vt  fortc  morarur  indcx  tna- 

pieatis  intetcedit ,  omoibus  fuismembiis  op-  tuter  &  cxpcdiatcaufam ,  fcnteaciamque  fcrat/ 

Bofitumeflcopoitct.  Nimiiurapoftcriori  hoc  quodetiaro  icquiturlaf  fcdmalciliudacccpiiTe 

cafu.vbtfolatuipicudocftaccipientis  fiae  ftr-  viderur  Zaf.quihosduoscafusfacit  .fidcmiu- 

pulaotis,!nec  promiflum  exigi ,  &  quod  datum  dici.vt (ecundum  mc  dct  iuftam  fenrcntiamyofc 

cft,condicipotcft  ,  adeoqucnccptomifliooce  fi dcm  vtmraanifeftoiuftacaufa  pto  mc  feiac 

datioeftcctum.  &qui  conuenitut  exccptionf,  fcntcntiam  ;  nequc  enira  hi  cafus  rcuera  di- 

Jcquifoluir,  condiclionero  habcc  ;  cui  adco  uctfi  eflc  videntut :  cum  quiuis  caufam  faam 

cumdite&oconttariuscafusfic,  vbitorpitudo  manifcfloioitametTe  ,  conteodcic pofsit  :  6c 

^cifatuiexpactcfoliuidarjtisYclFiuniitccflCis,  Accutfius  ifldiftinclc  putct  .  fi  dctur  iodici. 

tcpt© 
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vtprodante&fccundum  eum  iudiccr,  ctnm  Rdpoodetipotcft  vcloooptobari  hanc  fcn* 

expartedantisturpitudincmincHc:  poftcriori  tentiam,  vvl  vctbistcqucntibusftatimcorn^i, 

autem  cafu,quodatur  ,  vt  matutet  iudex  fcn-  &  addndtorcfcriptolmacraconim mutatior>cm 

Centiam.coodtclioniolimlocum  fuiflc cenfct,  iurisli$Qtficari:qiioJoiinVqui d  r.icondicliont 

iuxta./rgfmi  hoctitul. hodieautcmneciftocafu  fucrttfocus  Icd  :d,noa  obcinerc  .poitquamlm- 

tBic.ptr  Itgtm.t  &*Mtbt»tic  fiqq  Codtc  dt  pmnit  pcratores  eiufmodi  dation^  crimcn  coorrahi 

iudu.Scd  Jafoncootrarium  ftatuic,  quod  pcc-  volucrunr.4  facir/.    vbi  cafusille  ,  quodacur 

ualiaoon fintcxtcndcnda,  ncquccxpccnisibi  iudici,  vt  malciudicet ,oppon:rurcafut/t.<» 

ftatucisadncgatiooemconntclionisfcctcinfe-  vlt.tod.  itaquidcm vtinfpccic  lib  j.vtriufque 

ratux  Ego  vixcxiftimoquoddc  hoc  pofteriori  turpitudovctfari ,  &  condiftioceflare  dicatur: 

cafuloquatur  lurifconfultus  in  Itg  t.  inf.hocti-  vndeacontfariofeofuincafu/.  t.c.i//r?'m.aliud 

tnldc  fcquor  fimphcttet  Paulum  de  Caftro,  qui  obtioeteconcludi  poreft.Nifi  quisrcfpondear, 

illumlocumexplicat  dceo,  qui  dcdit.vt  fccun-  velquodcx  coniuoclione  ciufmodi  legum  ni- 

dumfeinbonacaufaiudicarerur.-quomodo  e.  hiliolideinfcratur,  vclquodtc&cquidcmin- 

tiambabcntvcibo  Iurc  confulrii  vt  forcaflis  feratur, cafibusiftis  in  fc  &  ex natura fua confi- 

non  recte  Treurler.propoaar  cafum  tn  eo ,  qui  deracis  ,  non  autem  conddeiato  cafu  pr iori  ex 

dcditfimplicicer.vtrecleiudicarcrur.oecbenc  iudicio&  refcriprolmperarotum ,  quidatione 

adeoallcgatlafon.  quihoctantumcafucondi-  iftaquoque  crimcn  contrahi  cenfuerunt.  r.dtci 

ftiODetncODcedit ,  vbi  ptomaruranda  &  expc-  porcft,  quod  dans  hoccafu  fi  fimplicicercoofi- 

diendafenrcaciapecnniadatafuit.  Quxrcmos  derctur. iocrimco  incidifle  vidcatur ,  nonau- 

igitur  cum'Iure  coofulro indid.ltg.  1  .an  ilte con-  tem  fi  conferarur  cum  tudice.qui  danri oullum 

dicere  poflit ,  qui  dcdit  vt  fecundum  fe  in  boaa  ctimen  vel  tutpitudinisnotam  obiicetc  potcft, 

caufaiudicaretur.  vbiptopartencgantcitadif-  eoque  mcrirocondiclioncrencri  dcbere  vide- 

puraripotett  ,  quod  tutpiter  faccre  videatur  tur.Cui  tamEprxcipucaduerfari  vidcrur.quod 

qoicunquc conti ahit  crimcn,  dando  autem  cr i-  ex  dicx. autheotic.  nouo iure  iudex  tfte triplum 

menhiscoarrahi  dicitur/^.  2.  boc  tuul.  aurori-  prarftarc fi/cotcnctur ,  quod  imquum  fit  eum 

tatelegis  ,  qux  iudicia  iacorrupre  &  fincere  dantiquoqueiofimplum  teneri :  nifi  illud  ad 

vulttra&ari,  &  bocfactura reodere  ftatuic  ad  eumcafum,  quofimplicirerpccuniadatafuir, 

cocroptioncmiudicis.-  &cumpccna  afljciatut  teferatur.quodtacnennonfatisconuenifc  vide- 

Cjuideditptoptethocipfum  quoddedic,  vrli-  tur/»&.t.rf/<S.#*/.cuianth.iftafubieclacft,&qux 

tem&caufamperdat,  non  potcft  non  videri  ad  noftrumquoquecafumpertincre,& rcfcrip- 

turpitcrfcciiTe.vtnooipfalexiniuftirixargua-  tumillud  Aotoniot ,  Uludipfom  cuiusmcmmic 

cor.  In  contrarium  aotcm  hxc  moucntut  pto  ind.l.t  Vfpiun.  eftevidecur:quamuisaiiq«aado 

parteaffitmanie,  1. quodlucrumhoeturpeiu-  authenticx  illxnoo  fatis  accuracc  abltocqo 

dicifirextorquendum  Rcfpondciipotcftob-  legibusCod.fintfubiectx. 

ftatctutpitudincmdantiscommuni  iurc:fcd  &  Idem  vtrttm  tfi  inttftt.]  Tcfkcm  eiufmodiqui 

hodicluctumcicxtorquerur  tx  uuthentic.nou»  aliquidaccepic,  vc  veredepooat,falfariumcfle. 

iurt  Codic.de  porn.iudit  cxquatriplum  fifcofol-  ac  minimum  pccna  extraordinaria  reneri  tra- 


oeretcnerur.  t.quoddiuerfafic  rario  pccnaril-  duntaTrcotler.  cttat.i»/'£.a.  hoctitul.  &  ante 

lrus,quxexlegeinfligicur  danti  &  condi&io-  cos  Iafoo  &  Caftteof.  ibidcm.  vctum  quod 

nis  :  quod  confirmatur  argumtnto  Ugis  o8*v*t  Tr.addir.condici  pecuniapofle ,  nullusex  iftis 

quod  raetuscaufa,  vbiqui  ftuptumcommifit,  ttadit,  &  Mjnfiogerus  difcrrecomqui  dcdir, 

&depreheofusmctucoactusaliquiddedit,  io  taoquacotruptorl  puoieoduaic  Ecnoopoccft; 

incegtumreftituitur,  quod  feparata  fir  caufa  hucaccommodari Dd.diftindio,  quampaulo 

ftupti  &  coactionis.  Rcfpondefitamenpoteft,  aotedeiudice  attubmus  ,  qnia  ceftis  caufam 

dioerfos  cfle  cafus  quoniam  qui  poft  admifluro  morari  ve!  maturare  noo  poteft.  Attamen  fi  ob- 

ftuptum ,  yt  vitam  luam  f cdimat ,  aliquid dat,  tiaeri  poreft.com  qai  iodtci  dedit.vt fecuodum 

oihil  tutpiter  facit.-&  pccna  L.luliadioetfapla-  fe  beoc iudicat  ct.condi&ionem  habere ,  etiam 

neeftacaufaacceptx  pccuniar.bicaocempccoa  obtincripoteritcomhabercqui  tcfti  dedit,vc 

amiiEonislitis.cxipladationcpccaoixdcfccn-  vcrc  depooetet  :  qooniam  facta  ifta,  benc 

dir.eiqoeirrogatur.  §'.  quodin/.  a.$.v!tim.  re-  iodicacc,&Ycricaccmdiccrc,honcfta&fancla 

lacum  c  tl  c  dicicui.quod  coudi&ioni  ficlocas,  fuat, 

Iffj  §md 


4,4  DI.SPUTA 
Quidftrtsiudiuida*.  ]  Ecrationem  habct  hxc 
fentcntia»  vc  rcxftimata»  portio  xftimationis 
prxftecur»&comnumecrrccepracft,ficuicam 
poft  Br.ttttm  prob*t.l*fonC*flrtntnl.\.l.ol>  rtm. 
tt.11.ht.Zafint.3ht.rn  3,  Acrurf  atiremoonex- 
prdlc  diflennt.  fcd  diucrfasopiniones  propo- 
nir,&  rem  majMS  in  mcdio  rdmquit. 

A»*mt(fa  fnrbtfttm.]Q^Xfn  hican  amiflaper 
lufum  condici  pollint :  quod  affii  mat  tum  de- 
mum.iilufuslicillicitus  (cCUS,fi  filccm  coufuc- 
tttdioe licuus fit  Vbi i.cum appsreac confuctu- 
dincmopponiiuri ,  aliaslicuusludus  cflet  di- 
ccndws.apparet  fimul  pcrconfuctudinem  figni- 
ficaii .  vlurparionem  quaadaoi  »on  legitimam, 
aecmrc  piobatam  auc  ei  confonam  :  cutulmodi 
iaacprauxadiuctuduii  vix  puto  crTcclum  luns 
tribuendumeflf.iuxcaoocfupr  difp.t.thc.j  in 
quxft.  liconfucti.J:ocquadjm  Qc  piauis  mo- 
nb.dclictumaliquod  noopuniatut.aohoc  cx 
cufec  aposna.  Driudc.cumquocafuvtriufquc 
curpicudo  verfatur.condictioccflat,  occ  pct  lu 
dumillicttumamiflacon Jiccntur.  Facitqui.ie' 
pro  Tt./ 1.  C  dt  altatorib. )  quam  tamcn  ipfc  non 
addueic)verumeius,vtpoteaCuiac.&Cootio. 
cx  Bafilicisptoduclx,  &  Codiciiofertar,  ratio 
magnopere  habcodanon  vidctur;  ahoquiotn 
ea  admifla,aut  faccndum  crir  cfle  exccptionem 
hancarcgulaaucadfpccialcludt  genuseric  rc- 
ftringenda.  Nifiquispucetdiftioguipbire,  an 
ludcndo  ftacim  pccunia  amifla ,  au  poftea  ex  ea 
caufafucnt fotuta  quo cafu  v ttique  neganda e- 
rit  condt£ho:licet htc  nontampioptct  turpcm 
caufam ,  quam  cx  turpi  caufa  pecuaia  foluta  in- 
tclhgatur. 

THESIS  IV. 

.Lit-  A, 

Proponunturhic  fpecies  debiti  8c  indcbirii 
iouicem  fibi  oppofitx.  Vbi  micioin  vctbo » ch*i~ 
/i*,fallaciacft  homooymix,quiailladiciturob- 
ligatiovel  oronimodo  valida,vel  oudaxquita- 
tisvinculodeftttuta;  quofic :  vt  mancafiteou- 
ancratio.Neque  faus  intelligo»quid  pcrobliga- 
tionemprxtoriam  intclligacquialicct  aliasius 
prxtonumfxpcoppooatur  ciuili,  attameoin 
maccria  obhgationum ,  omoiscaqux  ad  ac"tio- 
ncm  cfiicaxclt,  quomodocnoque  introduda 
ciuilisappcllatifolct.rcliquxadagtdum  incf- 
ficaccs,  naturalisobligationis  noinine  cooti- 
ocntur.  Inenumcrandisfpccicbusindebitima- 
gtspioboAccurf.w/.j. hocttt.  quodaliudficin- 
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dcbitum  oaturali  Sc  ciuili  iure  fimul ,  aliud  al- 
tetutrotaotum , ctutli ,  vt nudopaclopromif- 
fum  natutali .  vt  fi  paftovcl jurc iuraodoxqui- 
tatis  vinculum  fucnt  fublatum.  Ec  tamcn  ad  ef- 
feclumrccondicTionis.dcqoohic  cractae  ur.in- 
dcbitum  ciuilc  huc  non  perrinet ,  quippe  cuitit 
non  eftcondiclio.fcd  indcbitum  mte  naturah 
vclvctoque.  ht  indecpntra  Tr.  videri  poflit, 
iotcrnacuralc  Sc  prxtorium  indcbimm  oullasn 
hiccfle  dirrcrcntiam.Licet  cntm  ipfoiurcactio 
dctur,  vbi  naturalisobligattofubiataclt :  atta» 
mcn  prxtor  exccptioncm  addic.  coquc  ipfopro 
indcbitofc  idhsberc oftcndit. Et  cum  cx  texti- 
bus  allesatiscollipatur  a  TreutJ.prxrorium  in- 
debitum  haberi.quod  obflante  cxceptionc  pcr- 
ricrua  peti  non  potaft ,  idcmindebitum  natura- 
Ic  cft.fl  quidcm  fcre  eiulmodi  demum  cxcepcio 
pcrpccuaobilac  ,  quxoaturalcm  tolltt  obliga- 
tiooem,fiuc reuera ,  fiue  poteftatc  iuris,  vcluc 
cxccptio  Vclleiani/.  16.  in  fin  nd  Vtlltnn.  frttr- 
gum  l  p.C.  tod  cxquonon necclle  eft  addere 
quartam-fpccicm  iodcbici  cum  B*rtoL-& Zaf.iu 
l.i.h  tit.  vbi  dcbitum  oaturale  fit  8c  ciuile ,  iedl 
obftat  ahquacxccptio  Etcnimlex vclSCtum 
obligationcmquoadhuncciic&umaut  aonul- 
iarcauc  iafirmare  potcft. 

Lit-  B. 

Tumtxvtrotum quafi]  Aitcoodidionemia- 
dcbititomex  vcro.tumexquafi  contrac\u  def- 
cendcre.Non  fatis  bcnc:quiacum  hxc  particu- 
lanotct  paritaccm ,  rcgularicer  le  nacurafua  eic 
cxquaficoottaclu ,  vtpaulopoft  oftcndcmut. 
Etquodaliquando  cxpreflc  hoc  adiicitur,  vc 
repctcrc  hcc2i,l.i>horiitul.cx  accidcnti  cft,  ne- 
quefacitvt  tanto  n.agis  coodiclio  compctac, 
qaxetiamattaillam  adicttioncm  fuiflct  com- 
pctitura;  ficuti  proptcrca quod cutor nomina- 
timadrationesrcddcudas  vcl  hcrcs  ad  lcgara 
prxftanda,  vel  ibciusad  cxpcnfas  vcl  rtuc*tus 
prxftandos.fcfe  obligant.oon  idco  aclto  tutclae 
exteflamento.vclcommunidiuidundo,  cx  ve- 
rocontractueiTedicetuc  Portoncc  hoc  re&e, 
quod  cumex  vcrocootractucondtclionc  hanc 
cflcdicat,prodilIen  allcgat  Accuif  qui  aclio- 
nemprxfcriptis  vcrbisconccdat:quia&  hxc  a- 
cciocx  veio  contraftu  defcendit.  Videndum 
autem  nobishiclatiuscft  de  caufa  huius  con- 
diclioois&excutienda  fentcntia  Doncl).  ta- 
comrocotar.  vbihanc  condicxioocm  fimplict- 
tctcx  Ycrocontuclu  cfle  contcodit ,  ataqui- 
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dem  vt  in  hac  fcnccmiaglorictur ,  &  mignificc  ticotio tacita  veta  &  adxquata  caufa  ex  coudi- 
fccfTctar  Egovcrocimfalfamcilcnon  dubtto,  clionis  debiti  j  idquc  eft  quod  clcgatiter  Pom- 
&  condicliooeii  hanc  cx  quafi  coorraclu  clH:  poo  ind.leg  i;.iByf».t-e»»/w»t/.prxtetidquod  ex- 
Itatuo.tum  ex  tcxcu^  ptnulttm.  infittutton  diob-  prcile.igitucjtacuam  nafciobligatioocm.quod 
lig*iton.qnafitxcontriici.'&>l.s.§.\.deO.  &A  cum  ipfamDooclli  fcntcntiam  coofutat,  fiquidcm 
ex  hac  fohda  ratiouc  ,  quod  ficutpadta  tacita  omuis  vcfuscootiaAus  ad  fui  conftjtucioocm  - 
abcxpresfis,  iracoutradtus  vcci  aquafi  concra-  occeiTario  exprcflarn  eonueorionem  requirir. 
ftibusooa  aifiqualicacc  conuentioots  dtftio-  Vndceciaracfficuur,  paulopinguiusdiciaCa- 
guuntuc,  quodtllosexprcfla,  hoscacicacoa  ■  io  &  luftia.  quod  hxc  coudiclio  ex  diftta&u 
ueocio  cooftituit :  atquio  roudictio  iodebiti  nafcatur.  * 
nafcitur  excCuctionetacita,  &  hatftcous folu-  v 
tioindcbitiquaft  cootradcuscft.  &  huius  con-  Lir.  E. 

dicliouis  macec,  quatcnus couucntioncm  haac 

pcxfumpcam&  tacitamhabet ,  vt  fi  indebitum      ^uodfik  dutbw  parittr.)Si  pooas  rorum  fuifle 
fuiflcappareat.reftituatur  Scd  duoobiicitDo-  indcbitum,  oullaefitquxftio,  &falfum  quod 
oell.i  quodluftto  (ubtit.lnftit  qutbut modit  r$  inaltecomembcopcoponicuc:  fed oimirum 
contruh.  etiamdeindcbicifolutiooe  tradat  x.  txl  tf  dtftiutitn  frt.  t9.§.vft.h.tit  intctiigi  de- 

2uiaiu  folutioociodebiri  iofit  ocgotium  /.  3 1.  bet  dc duob  debitum  quidcmexpaitc.fedplos 
tcondtd.indtb  l  q  mfin  commod.Kcfpon.idpri-  dcbito,&  hacteous  indcbitumfotucncibus.vc- 
miim  ,  quodindcbitumetiamcootrahitur,  &  lutifidooquidcbcbantdecemfiogulifoluerinc 
pauca cum mutuo  habct  commuoia,qux  referc  deccm:  hoc  fi  fimul  fattum  fic.  finguliquioque 
Cuiacius 9.obftruat.j4.. a quo quafi  mu tuum  fiue  coodicent  ,fio  fcparatim  &  fuccefliue.-poftcrior 
promutuum  appellatur:  quaoccafione  Iuftio.  taotumcoodicet  .•  quooiam  hoc  cafu  vterque 
obiter faltcm attingit  illam  materiam,  quam  iodebitumooofoluicfcdfoluciooepriorisob- 
pleoiorimaou  craccacia  $ptnult.lnft  .dtobi.quufi  ligationeciiio&a.pofrcriorcaotum.caietiam 
txccnt.  vbieumcui  iodebicum  foluituc,  diiecce  folipecuoix  rotiusafcfolutx  coodiftio  datut: 
quafi  cx  cootradu  dcbere  affirmat  :  qui  locos  adeoque  mcmbrum  iftud  poftcrius  dc  duobus 
pocius  quamilleattcodidcbec-  lo fccuodoac-   feparacimfolucocibus,  ooorcttc comprehen-t 

![umeotoDoneilihxccoofcquentia:ncgotium  dituraTr  fubpropofitiooe  de  duobuspaticer 
ubeft  velcaufa.  eigoeft  veroscoorraclus.  Pla-  iodcbicum  foluencibus. 

neviciofacft.cfuiaemmnegotiumioqu  ifi  co-  €juodfidu»rti.]  Si  qui Scichumauc  Pamphi- 
cracrib.  eft:&cum  quafi  coDtraclusfitfpccies  lumdebcbar,  vrrumquefoluac ,  quxrittir, cut 
contraclusgenettce  fumpti ,  &  ioomni  cootta-  detur  cletliorcfticuendi  vel  rcpctcodi  alccru. 
clu  oegotium  lofir,  in  quafi  etiam  co.ur;dlu  frluftininl  ptnC.h  t  elccciooem  rcpetcndi  q» 
oegotium  ioeiTeoportet:verum,  vriam  lorpius  velit  dat  debitori ,  cuiusaocca  cratcicclio,  cp 
dicium  cooucotionts  qualitas  veros  &  quafi  veliet  folueodi  ■  quorefponfooon  obfcNcc  im- 
cootradusdiftioguit;atqueitaefTertusidcmia  probatur& damnatur  fcotcotia  Cctfi  &  Mar- 
ptoduccodaeft  aclioue  ,  fcd  elfeotia  &  oacuta  cclli,  qui  crcditorreciocodi  quod  vellct  dcde- 
diucrfa.ErigitoroptimchxccoDUCDiUDt,  fub-  runc arbitrium  /. i<S.$  f>t  infin  h  t  qo*d  oblcc- 
eflcncgotium.  &  cflequafi  conctattum.-  Illud  uauit  Hottom.tnd  Iptn  frCuint  i.obfst  vbi&a- 
affirmatufi  1'ompooio  &  Julian/u/  1$'.  tomrn*  liamtn  fimilicafu  diflenfioucm  Ce.fi  &  lulia- 
dxti  dfin  l.\i.d  condtci  tndtbit hoc  a  luft  &  Cato  amotat.  Etfottc  hxcMarccllum  ratio  mouit, 
in  d.$ptn  lnft  dt  obUgutitn. qvafitxcontr.fr  mi.t.  quodcum  dcbitorisfirclectio,  crcditotio  hoe 
deO  ry  A.  io  quolapluseft  maotfcftus  Do-  canttoftituta  c&ditliooe  dcbitorislocoeflc  in- 
nclli>quihos  autorescaoquam cx  diamcrro  io-  cipicquarouiscepticari pofijc,  quoniaefior  fo- 
ter  fe  diflearicntcs  fibi  oppooit. Illud  facile  ex-  luciooi  caufam  dedit  .rcduci  rem  ad  piimafuam 
pcdicur.quod  Caius&  luftin  dd.  loc.  diftcaclu  caufam  &  periodc  habrri  ac  fi  qui  acccpiccrc- 
magishic  cfle  ifSrmapc  :  adlnbita  fcilicet  dt-  diror  adhuc  cflec»  Qux  ita  obtiocot  vbi  vous 
ftiactioae,  inter  quod  cxprcflc  &  cacice  agitur.  toluic :  cxteroauio  u  duo  alteroatiue  obligaci 
ExptctTcagitur ,  vt  abobltgatioocdifcedaturt  ai  bitr  u  rctiot?di  crcditons  cflc  rradiruriw  /  it. 
tacitevcfifolucntemoon  obligat .  m  fuifle  ap-  h  t.Sc  ootat  Cuietc  lot.ckA4wM  cft  quod  Tr.  air, 
parcu^uodfolutumcIUcllicuacac^uxcoai  cafum^/.it,cicipicadumclTc  *l  ptn.c.h  /.vbi 

aibi. 
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»tbittiamrepetendiciquifoluit,daiur.Brratio  odiocreditoristlicetvtplurunumhzceoncnr- 

cxccptiooisdiuetfitacilquc  bzc  reddi  potcft-  rane.  vcexcepciofir.fauofcrciiorroducta.  & 

quodvbiduotcialccrStichumalter  Pamphilu  collatobligacionero.veluc  excepciopacti  tufiu-  - 

(oiucruot,  vtiquequodvnusfoiuicalterrepe-  raodi.doli:  quamrccte  DodcI.  commcnr, 

tcicnonpotcft:coqucficlccriodaBdaefi"et(oI-  cootra  Dd.  fauorabilcm  cfle  ptobat  .  qaia 

uenttbus.eain  pattibusrerum  folutarumfotu-  aliaratioeft  actionis  doli.aliaexccpeionis.fiue 

ra  efletrquod  ratio  turis ooo  patitur:  velquiaia  geoeralis  ftuefpecialis  concra  Accurf.  L  40.  hoc 

parubus vniuseiuldemquehomiois,  quztan-  fif.quamuis  Dd.mtoime  fimplicitcr , fcdtaotu 

tumintcllcduc«nlifcunt  .nullapotelccfleeie-  tcfpectu  rei&  aliaseam,  quz  cum  exccpnonc 

ctio.vtlquiaitacreditorbominemdcbitum  in  ex.tigoreiutis  contra  zquitatem  dcfcendcnte 

p  irtibusdiuerforum  homtnum  accipere  cogc-  concurrir.odiofamcxceptionem  dolt.cztctum 

C.uur,coatta/.  x.§.i  deV  O.  fauorabilem,&  adcondictioocm  indebiri  folu- 

L 1  t.  E.  ci  caufandam  habilem  ftaruant  per  not  Ctjlrenf. 

Ait  initio  in  exegefi  condictiooi  effeiocam,  inl-zjC  anodmtt  c*uf,l.t\\ii  fc  debere  de  coodicr. 

llperctrorcmfacti&  folurum  &  acceprum  fic,  cauf  dat.  Vodccciamratiofumitur,  curtucus 

quodhoccafu  rurcumcommitcatur.Quodpau-  exceptionetudicati ,  quz  &  fauorabilis&  per- 

]o  confufius  propooi  vidctur,quoniam  dc  vtro  pctua  eft,fi  fo4uat,non  tepettt-  /  io.hoctit.  quia 

qucmembtoidcm  minimc  ptzdicati  poteft:  nataralisobligationontollitur.fedverusdebi- 

quod  fctenria  dancis  impcdtc  codtctioncm,  mi-  cor  ctiam  abfol  utus  natura  debitor  manct  dtcl.L 

fiime  aucem  fcicntia accipicotis .•&  illa compa-  60  &  cum featentia  ludicis  obligationcm  con- 

ratio,quodaltcroca(u nullapIanercpetitio.aU  fcnfu conflitutara pcrtmerc,  nonpoflit.fit, vt 

tcroadiofurtidctur,miousconciDnavidctur:  ciccptioiadcnataciuilismagis.quam  oatura- 

quamuisnccdubttcm,  cumactionefurticon-  tishabeatut  Pet.Ftlr  inl   o  Jertgiur  inquofa- 

curterec6dictioncmindcbici,quod#xi/>jSB*r-  bitui  Dnnt!.n.commtnt*r.io.vbicti»m  cond  - 

tol.inl.A\  i  \Jtfurt  co\\  gitur,*r£/ s.h.t.Sc  cum  ctioncmci  conccdit,  qui  exceptione  iudicaci 

coDucDtiotacita,ex  qua  nafcitur  coodtclto, vc-  cutus  foiuit  cootra  d.(  lo.quam ipfcomnino  c5- 

niat  cx parte  dantis , natiuitatcm  ciusdolusac-  torce explicac .  & fpecialcm  racioocm  ciTe pa- 

cipicntis  noo  iropcdict  :  quomodo  curo  aliis  tacquodpendeoteiudiciofueritfolutum.cum 

quoquc  actiooibusrei  pcrfccutoriis acrio  furri  tamenhzcfitdecidendiratio.quodnaturadu* 

pccoalis  coocurrit.  Porro  io  coquod  ftatim  fc-  bitormaneat.Czterumquodattinct«//.<<o.4« 

c\mt\ittmaximtftfoluttonetn^r^at ,  tcctiuslege-  condiH indtb. ingcnuc  dicamrationemillamco- 

t\xt,ftvrftrtt.  ccdcodzcondictionis  dod  eiTc  adzquatam  aac 

Lit.  H.  geacralem,  quiafallitioexceptioaeiudicati  fic 

Noo  fatis  beoc  hic  dicitur ,  quod  per  excep-  ICtam  refpcxiflc  id ,  quod  frequeotius  cft,  6c 

cioDcmtollaturaatutaiisobligatio.-quiDpotias  fcrcrcgularc,  quod  videlicetferefemper .  vbi 

ideo,  quodobligacionaturaJisaotc  fublataeft,  exceptioperpetaacompccir.  nacuralisobliga- 

cxcepctoaccomroodaturdcbitori.  Rcctius  di-  tioautfublata.autiure  infirmataeft.  Etigitur 

citurtoticscoodictioncm  dari,  quoticsobli-  regulaiftalimiraturNifioaturalisobligaciofu- 

gationacuralisautnullafubelc,  auc  fi  qua  cft,  pcrfic.  Rurfusregula  hzc Quodoaturatisobli- 

xuceimprobata  velinficroata  eic;  adcoquccx-  gatioinhibeatfo]utircpetitione,dupltcitcr  li- 

ccptiooempcrpecuam.quzcondi&ioni  locum  mitanda.i-Ntfiobligatio  iurcinfitmatafit,vc  in 

lacit.itacompatatamcUcow^et.  &  proinde  pupillo,  muiicre.t  Nifiobligatiomerc  oatura- 

aliquattovbireueraoaturaliSfcligatio  adfuir,  lis  ,  nadzhoaeltatis& foriconfcieatiz  .  vc- 

coadictiotameDdaiur.ExcmpTumciciomulie-  loc  adaatidota,  aut  cx  imperfcclo  tcftaroen- 

xciateicedcatc,quzcondicliobcmhabet/.40.  co< 

h  ttt  &camtamenexconfcnfurcipfanacarait.  THESIS  V. 

tcroblig.itamncgarioon  potcfcifedfcilicccob-  LlT.  A- 

Iigat101IIaimprob.ua  c(l  SCto.i^  *J  VtUiim.tt  Condiftionemdat  foluenti.fiuc  dominusfur  - 

vtdicitutin!.<).Codic  eod.  SCtum  obligationcnt  ritfiucooo.vt  illocafu  domioiuro  hocpolleflio 

non  finitcfle  efficacem.Et  hzcccttior  tatioeft  condicatur.  Vcrumfiroplictusdixciocum  noa 

a.gaadz  vcl  conccdcndz  conditlionis,quam  ponatur  hic  nudus  poGeflo: ,  vtroquecafu  rem 

caquzafftrturaDd.  dcfumptaafauorcrci  vcl  ipfamcoQdici,qu*pioutacceptacft,  ccftitui- 

'  «ur. 
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tor,  quia  folacndoiusquod  lnbct  in  accipicti-  argu.firmatur.  CuiusconfultoJati  doDarto  t  fr, 

tcm tianslatum c(l  Eodcmraodoio  limitatio-  ciuspcr cirorcm dati icpctitio cit :  atquioqui 

nc  fcqucnti  non  polTcfltonem  >  fed  rcm  ipfim  antc  dicm  fticnsfoluit ,  donarcctnlctui  crgo 

confumpcam,fed  pociuscius  xfcimacioncm  rc-  qui  antcfoluit  pcr  eiiotcm.rcpctereporeit.Af- 

pecidicam.-  &quodhoccafu  folidum  coudici  fumptio  probatur  ex  /.9  tnfin  f rin.di  dontt.  v bi 

aic  1  ambi  'uumcft:  quoniamconfumptio  rci  d  citur,eum  donatc vidcii,qui  pacifcitur ,  ne 

nonfacit  vt  accipicnsin  plusobligctur :  fed  ea-  aure  ccrtum  tempus pctat.  I-r  cuidcnrior  ctic 

tcnusdcfcndi  potcfc,  quaccnusconiumptioa-  iiuiusfenteniix  xquitasio  altisquibuidam re- 

liqumdo arricit  domuium  qui  antca  domraus  bus  aore  dicmfolutis,  vcititi  fundo ,  ancillis. 

ooofuit.  pecudibus,&c.  &  tamen  Tr  nulhusaccciTtonis 

Lit   B,  condictioncm admittcrc ridctuci 
Qu*  fic  ptopooit ,  quod  pcrfoiutioncm  nc-  L  1  t>  G. 

gotiumaliquodgcratur  fub  diftioclione  iotcr  \  Quxhictraclantur.pcirincncad  crplicatie- 

retitactm  &  legis  mtcrpretationcm  ,  cxpli-  nem/ \6  h.ttt  cuius  viilgatJ  Itclioin  |  icjuodtu- 

candumclt,  vtctaditisadthcf.  prrccd.Iit.  B.  ttm  fubinctrto  dtt  dtbttur ,  Jtttxtf.rntcncn  repcti- 

8c  C.  dcongiuc  huius  condictionis.  quodto  r»<r:non  rcdrefe  habci .  ridctl"  Quiacum  par- 

folursonciudcbitialiud  cxprcllc  aliud  tacite  a-  ricula,  autem  dcnout  oppofittontm ,  idcm  ta- 

gatur,  rr.c  dc  die  inccrto  dicitui  ,qux  antc  dc  codino- 

LtT-    D.&E.  ncctatrcfponfum  ;  !icctaliasfcDtcntiaillius$. 

Airquodindiemvelconduionemccrtamdc-  vcrafir,  fi  ifltelligarui  Sc  dciiie  incerto    ao  & 

bitoradeo  dcbiror  ficvt  neque  fortcm  ,  neque  quaodo  fic  cxtiruius.Cxtcrum  cmciidatio  Cm- 

acccllioncs,  ncquc  iotcrufurii  mcdn  tcmpoiis  jacix  illud  in  commodum  tollit,  camqueomm  - 

oomincaliquidrcpcterc poflit.Vbi  primo coo-  »0 erigit fpecics lcgis fequuitis,  io  quapto;»- 

diuo  cctta  abufiuc  dici:ur  ,  vtpotcaclumooo  mtur  dics  inccrta  . quan  Jo  ,  eV  qua  1 tiam  ptn- 

fulpcodcos,dequo  mox  lit  G.  Ocmdc  dcfcn  Ji  dcnccfolucum  no»  repctitur  l't  llimc  autf  Ant. 

poteit ,  rbi  aoce  dicmpcrcriorcm  folucumcfc,  Faber.qucm  fcquitut  Tr  nullam  liac  in  rcdif- 

jnccrufurium  vclpOtiusquaoc-umaccipieos  lo-  fcrcnciam  admittit  mcerconditioncm  &  dicm 

cupletiorfactusclr.condici  polfe.Cui  adco  noo  inccirum  1  cum  tamcn  cum  tr.oriar  dicsinccrtui 

obftat.quod  lublatoprincipaliccflctcondiccio  fit/Vf  t.Jt  condic  eydemonfir  Siia  hunc  dcbitum 

acccilo:  1 . Sc  qutdinco  Jictioncmdcbiti.quod  folucum condici  oonpoiTir  l.t-j.h.t.  Ettontra 

rnutui  loftat  habct.ooo  vcniant  vfurx/-'.  Codtc .  rt-ctisfiinc  Bart.  malc  imptcbatusa  Tr.  duas  fa- 

h  tttul  ctcotm  ubi  toccruallum  longiusfuit,  co-  cit  fpericf  dici  iuccrrx  ,  quando  &  an  fimul,  Sc 

dicToncm  non  ccrti .  fcd  incerri  dabimus,  Sc  qn an.io  cant tim Ncquc facit  pro  Ant.Fab  quod, 

quod  peticut ,  caquam  pciocipalc  pcii  dtcctnus,  ..1  Uu  qu .1  ftiooe  ,  itidem  vt  dies ,  coodino  di- 

vt  accipicnsrcddar.in  quantum  locuplet:oi  fa«  itingui  >  idccur  in  4 l.\%.  vbi  proponitur  condi- 

tfuseft  quod  fi  probare  non  potcrir  avtor.  ic  s  uo  ,  quamccrtu:n  c(t  cffc  exidituram  ctcoim 

erit  abfoluendus:  Phnc  cum  co ditiiohxc  fit  cr  1  rfpondco  obligationcm  ,  quod  c  ft  dc  eiTcncia 

bonoi  xquo/.i  +  .o»/  66  h.t  miquum  flt  acci-  omnis  vrrx  conditioois  diebautcm  inccrtusta 

pieatcm  cum  damoo  altmus  fieri  locuplctio-  vtiaquefpc.cic  v  cie  &  piopnc  ita  appcllatur. 
rem:fiquidcm  plusfoluit  qui  ctcius  foluit  .p!ut       \Je<  fubconditi  nt  ]Cum  dixiiTtt  inth  lit  F.  % 

auttm  } ;.  lnji.de afl.  &  aliis  quoquc  calibas  fiu-  dubitctrr.ao  tcmpoialis,an  pcrpctuafit  t  rccp- 

cluum  intcimcdii  tcmpous  habctui  latio /.}  tio.condiclioncm  dari,fubiicit  ni  thc  lit  G  idio 

1  Je  .'rptt        commoui  rcmpous/ 2+  %.\.folut.  jub  condttune  dcbttum  ts  pendcnti  fottrtt  repeti. 

mntr-  8c  in  rcprxfcutatione dcbiti aotc tcmpus  Qur  non  rccta  vidctur  conncx:o  &  iTatio; 

commod.im  ipcfL/  \o.$  ftcumxi  /,17.1'n  fi  ,f:u\m  quippc  quod  hi s  cafibus  cum  nuila  nata fit  ob- 

fraud.trtd.{(ic\tl.n.§.i-mand  )quodcciam le-  ligatio  fruitra  quxratur  dc  cxccptiooe  Njfi 

gatumalioquio  intitile  futurum  vrile  efBcit  /.  fortc Trcuil.hoc permodum ampliationispro- 

ti.dileg*t.z.l.\.$,:.  aJL.Fatci  l  iuncl*l.  %Zd  71. j.  poorrc  voluit .  v:fivbidc  pcrpctuitatc  cxccp- 

4  1.66  tyj.  4f -tod  quxfcilicct  copcrtincnt  vt,  cioms dubit atyi .condictio  (it,mult6  maoj$cf- 

ficut  io  alns,  ira  hic  quoquc  tommodi  ccmpo-  fcdcbcac,  vbi  aullaadhuc  jclioiotcntan  po- 

ris.quodprxfcitimaaaliu  rcipfa  pcrucDi(rc  a-  ccft, 

jJtorprobat,  ratiohabcatur ;  quodctiara  hoc  Ggg  THE- 
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THBSIS  VI. 
LrT.  A. 

DuotXtrtrza  prtjlabit.  ]  Haud  fcio  aa  faris  rc- 
ctc  hxcdicaotur  duocxttcma,  cum  vcrumque 
fit  cx  partcagcatis .  Sc  10  rci  vtodicatooc  com- 
modtuscxcicinadtcuotui  probada,  domioium 
expattcacloris.  poflcflio  cxparte  rci.  dcquo 
Dd  tn$.ommnm.lnfitt.dt*tliin.  Porro  fi  quodatc 
Tr.  ctror  ptobandus  cft  vcrum  noocrit:  quod 
ftatim  fu'*!tcii ,  prxfumi  ctrorem;:  fiquidcm 
pnfumpnolibcrat  abooerc  probandi.&  illud 
rransfeitioaductfaiium.  Et  igitur  fi  crior  prx- 
fumitur  ,  probattocius  actott  non  locumbcr; 
autii  incumbit.quod vcriuscft,error  nonpix- 
fumctur,  cumqutfqucdcbicumfic  obligatio- 
ocm  fujmfciteprxlumidcbcat  Etaliasquxiu 
vctaquca:tiODcpiobandafuut.capixfumiuou 

loicot. 

&Hi**gttur  At  dtmno  vitando.  ]  Dubium  hoc 
fac7t!tumquiifolut:oocdominiuratranslatum 
fuit.tum  prxcipue  .quodaliasfequcictur  con- 
ttatpfomTrcac,  igiiorantiaiunslolutumrcpe- 
ti  polle  .  qutacain  damnis  rei  fux  amittcndx 
aon  oocct  /f|7(»«  dt  \nris tyf*ci  ipiar.  Nequc 
aliud  habcn:  NcotCiici,  quod  ad  illos  tcxtus, 
auibus  Dd  ctuiniguotanctaiurisfoluium  re- 
peri  poflc,p  robarc  cooantur.  cclpood.  ant,  niu 
quodindcbttum  condictuius,  vt  quiiamdo- 
xntaium  amifciit  ptoptic loquendo  de  d-tnuo 
vitaodo  ,  &  tc  fua  a«n  trcodano.i  afl  »t  i  dc  quo 
«tiam  tnfrAf*rt.  ■.  dtff  4  th  vlt,  Et  Ihhc  ctiaiu 
oon  rccrc  huc  appiicacAai  quxcltdc cundi- 
&iodc  iodcb  ti :  in  qua  tamcu  fpccic  0011  tain 
io  facfo  promi (Tionis ,  quam  potius  in  perlb— 
■a  ,  cuipiomiflum  cftcnor  intcrueoiflc  mihi 
vidciur- 

Lit.  B 

Cumdixiflct in princip  th  errorcfacti  folu- 
tamcire  opoitcu  fubiiciclic.  B.  10  hxc  yctba: 
fatmin*  ttuntn  £«r  f  uft.lut ,  tyc .  mdtbitum  icturutu 
rifttunt  In  quo  curr.  vtiquc  &  a!iiiepct*t,  nul- 
lacft  oppoucio :  qux  fi  aiiquaciic  debcbar ,  di- 
cendumclfct  pcrlonas  ibt  t  uuincratas  (implici- 
tcrojqualitatcinpcrfoox  ,  etiam  ctiorc  iu.u 
folutumrcpctcre  pofle.Nedbocipfum  i.um  n  dc 
u Dgults  paritcf  prxdicari  noo  potcft- 

F<Mmt»Mt*mim.  ]  Malc  hxc  cum  cxterispcr- 
fonis  coniungitut ,  quiaoonquafiTmina,  fc  I 
qua conrta  SCtum  Vcllcianum  in  cjnfa  altcna 
ioteruenit.caudictioncm  habcr.qund  ipliitn  111 
cxegcilfubiicitTrcutler.ibi  lr»*fttt*m  SCtt  tg- 
ft«r«»j,quauiUisacchxc  w  1  cooccdcudxcoa- 


no  xxn. 

dictionisratiofit,led  quod  SCtoonr.ntsoblig*«; 
tioimprobjta&infirmaracft/  16  :njin,  udSC» 

tum  Vtlltimti.tyl  y.Cjtod. 

L  1  t.  C. 

PHfillut fmt  tuttrit  AittoritMtt  ]Hxcvetbanoa 
rcpcttt  circafutiofum  Sc  prodigunt-  cx  quoia-; 
fcrri  poflit  ctsam  quod  curatorc  autorc  a  prodt- 
go folutum  cft . repcti  pofle.  Quod vcrum non 
cft.  Cxtcroq-iinfuriofusipfe  noo  rcpetit,  fcd 
curator.  Illud  quoqtsc  addendum  crat ,  quod 
nummi  eitances  poflinc  vindicari. 

gvittptrftSMlccnmfmeit  ]  Non  tectc  hoc  a4. 
omncs  pcifonas.quatum  to  th.mentiofacxacft, 
icfcratur,  quia  hoc  lofcxminavetumoon  cft, 
qux  taotum  cx  caufa  intcrccflio.ns  loluti  con- 
dictionem  habcc 

Hiti .iebitnmfalntumfit.  ]  Ipcoocinna  hxc  cr- 
ccptio&:  lnnitatiocft:  quia  non  cft  dcrcgula, 
qux  m  th  .propomtur  deiis.qui  indcbirvm  fol- 
ucruut.ScdTr-  confufim  dilputic.  4:  inqux- 
fttoncmplaoc  >!iucrfamdclabitut,vbi  apupill» 
ptodigo  Stc.  dcbitum  natutalc  &  ciuile  Sc  /t- 
mulfolutumeft  Additautcnvftatim  ibid.  ntfi 
itbitnm  folutum  dtbtttr  confumfftrit  Vbi  lcgcn- 
dum  cR.crtJttcr  quia  vix  ctt ,  vtrefpcclu  infli- 
tutx actioois,  qux pixfcttim  hicoulla cft  ac- 
cipicosdcbitocdici  poulc.  Sed  8t  addcodum 
crac,  quod  hoc  cafu  nommis  rtiam  000  1  <.-»  . 
fumpti^ccflct  condictio,  licctcorum  fic  vindtJ 

CJtlO. 

Lit.  D. 

Ncgat  hic  intercfle  ,  anipfc  anpro  eo 
ttiusindcbirtfcaiotuac.  Quod  mtclligc,  fiillc 
pu>  .)i  v  lolutum  cft.habcacrarum  cxrcioquia 
ns  condicct.W//  6.m  frtn  h  tit  ty  /. 
10  (?n  infr  rem  rnism  haberi 

Anttijtt  cendidio  ]  Proponitur  htcquxftio, 
an  ci  dctur  condi  ftio ,  qut  ad  anti  Jo:a  obltga- 
tu^crat  acci?  cnri  .quarquxftiootiolc  &odio- 
(civpctitur  thcf.9  lir  A  Crtcium  m  hacquar- 
■fttonctra  diltir  f»ucndum  cll .  qucd  aut  ob!ir«a« 
tus  fiinplicitt  1  (oluir  ,  aut  foluit  rcmuneran«Ji 
grat:a  Ptioii  cafu  condictioni  cir.n;no  loctit 
tft  ,  quiaintc.  d  iotcm  A:  jccipicntcm  nullo 
modo  hrcagttut,  vtobligatio  inincrmcontr a- 
hatur.vcl  vtdonansaliquidtccipiat,quod  alias 
bi-nt  ficruin  non  forct  ,  vt  rcdtc  Uu  Jrcnus  hic 
cjpttc     Dcindcfi  qux  cft  obligatioad  antido- 
1 1 ,  c  1   l  uit  tncciti  cft  .  ncquc  (U  finui  potc  ft 
quid  ^ujiiTUtnuc  pro  bcnt  ficio  folnt  aut  tolu^ 
tu.n  dcb-at  rcrineri  Nam  p:o  diueifitatc  tcm- 
poium,  iocoium  fic  pcifooaiuo: ,  bcocficia  at- 
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dfocrfimodexfrimariconftar :  quin  imo  ani- 
museftquireucraxftimac  lt  pcrpcndic  bcncn- 
cia:ficut  cxaducrfotntereft ,  quoaotmo ,  qua 
propcnfione  &  intentionc  bencficium  fuctit 
dacutn.  Ncquc  obftat  /.  10  *  fin.  mtmdatt  qux 
datmandari  acrioncm  fidciuflbri.cui  acredico* 
reremunerandicaufa  accepca  fuit  laca  obliga- 
tio.vtproindeiDtclligioporrcatabcflc  aliquid 
ci.qui  debitorcm  bencficit  amifit.  Etcnim  rcf- 


errorena  &  ignotantiam  iurt»  foJnit :  de qno  ca- 
fu  difputaot  Dd.  &  a  Ticutl.  pco  difc  allcgati 
Zafius  Jc  Couatruv.llli  videlicet  Ddrepeti  »o- 
lunt,  quodcx  communi  fcntentia  ignorantia 
mtis  vbmaturalisobligationon  fisheft, condi- 
clionrmiion  tohibcai.  atquin  huiufmodtoblt- 
gationcm  ptonullacflenoo  tmmeriti  Dd.con- 
ceudtiorbt  vcroocgaotiepeti.quod  vtiqueob- 
ligatio adanridota, licet efftctusiuris  non  b: 


pondco.tiioc  eflc  decidendi  rationcm,quod  in  licat.vinculotamcaxqintr.ris  nitatur,q«o  rcf- 
eafpcciclideiullor  intclltgatot  lolutllc  crcdi     pcctuctiam  naturalis  dicttur  ml.2i.%.n  dept~ 


tou.quia  omnisaccepttl  acio  folurionts  vicc  clr, 
8c  quominusfitcaufaacccptilaiijioonfactt,  & 
per  fictioocm  breuis  manas  petinde  habetur, 
ac  fipecuniaafideiuiTotcfolutacrcditort ,  quo 
ipfopunctoactio  mandtri  qpxritut  ,  acrcdi- 
torc  retnunecandt  cauft  fideinflori  reddita 
futflet  Neque  vcrd  hocprodefle  debet  rco,  cui 
peracceptiiationem  tftam  cccditornon  volutt 


tit.  htrtd.  &;  ipfa  .-rcjiMratistatio,.  exquacoodu 
ctiphxcdcfceodit/ <«  b.tit.  acctptcntcm dc- 
fcndcre  videtut.  Exquibusappatet  ,  inaduer- 
cenrcrhiclapfum  ,  imo  fibi  cootradicetc  Tr. 
qui  cum  ignoranti*  iuris  folucnti  cpntra  Dd. 
rcpetitioocm  dencgec,hoctamcocafo  comDd. 
conccdic,ncque  animaduettit  commuoem  Dd. 
hacin  rcfcntenciam  ,  hoc  vnicefundamento, 


THES4S  VII. 
Lit.  B. 

Traclaturhicqu.Tftio.  an  copdiclioni  ficlo- 
cus.fi  quis  (olueric .  quod  aliisdebebat.  Et  Tr. 
vtitur  vnlgatadtltinctione  ,  an  folutum  focrie 
nomncalicnodcbitorisanproprio.Tthoccafu 
non  tt'.im  illo  condictio  conccdatur;  tta  poft 


confultam.  Nonobftatctum  comparatio  Do-  quod  igootantiaiuris  hic  non  obfit ,  fubntxum 

oatarti.&c  libctci,quiopetas  .quaipationo  (ol-  eflej  ipfiusautcmfencencix,  quaeriore  iuris 

viccicra  vllamcooucncionem,  coodicere  non  folutumrepeti  ocgat ,  hic  quoque  condictio- 

potcft./.ttf.j.tij/vct»»  /•  H  indth  Refpoadetipo-  ocmocgarecoifcquenserat 
ceft.quod  libettus  graviusadlttingaturpatro- 
po,  qucmeciaexparcehaberfucccflorem  cum 
etiam  afiasmanumilfipatronis  opctas  promir- 
terefoleanr.Sc  ICtusim/.f.iz.fententiam  illa.n 
adopetasofr\cialcsreftringit,  fabrilium  aucetn 
condictioncm  concedtr.Ec  proponitur  in  liipci 
Iibcrtusibi cxprcfle  foluilTe  in  <aufam  opcra- 

tum .adcoqueautremuncrari voluit 4t  nonrc-  Dd.Z*/t  antinomx\  CuiMtiebftru.9  t^-ini.  1«. 

pctittautputauicfead  faciendum  id  tcneri ,  ek  f.z.dtfelut.  tr*8*  7  tdAfrtcnm  tyinl.  f.hee  tit. 

quia  io  iureerrat  itidemnoo  repetit.nosautem  iibr.r^  autfiion PMt>m  Dunren  bie  e  t.per.l.-j . 

vctfamur  in  cafu  ,  vbi  quis  fimpl>ctter  foluir.  infin.l.4+.&i  6-.f  vltim  hoc  ttt.  dubium  mo- 

Dcniqtte  «biieitur  d  l  ik.mprm  h  tit  vbtdiri-  uct./  >•  f.t b  tit.tuntla  l.vlt  dtntgot  geft.  cxqua 

tur.fi  qmsvfurasindcbitasfoluchr,  modofot-  ■  robatur, hcredcmvcrum  I  ibcrari  ,  &datioe- 

tisdcbitx,  repeterceumooopoflc.'  qui  locus  gotioiumgcftorumactioncm.qux  non  darerur 

reftiusaccipitut  de  vfutisomnioo  indcbitis  cu  (i  locuseflctrepctitipoi ,  quodibid.notat  An- 

Robertoa.  lentcnt.  16.  vbi  aic ,  viutasillaspto  ton.  Fabr.  fiquidrm  pofitoiurcrcpetendi ,  noo 

gratuito  vfu  fortis ,  t emunet atioois  cau  a folu-  potcft  dici  nata  libet atio,qux  tamcn  adftruitur 

casvideri*Refponderipoteft,  necmaleomnino  in  d  l. vltim. led  ncgacuri»  dl.i^.f.t  quam  Dd. 

locumillum  ab  Accurfio  de  vfutts  paclo  pro-  diutnatoriecxpticantdecafu.quopofleflorb;- 

rntflis  cxplicari :  quamuisetiam  Duar.  hiccap.  ccdiratisnomine  proptio  foluit-  Pofllc  hic  e- 

.f.quocflocovfurarumfolutumcft  1  inlottcm  tiamdtltingui  }  an qnis folucritcum  nondum 

imputati  putet.-  acccdit  quod  vfurarum  modus  cflVt  in  poflcflionc  hxreditatisraoquam  hetcs 

cettus  legibusconftitutus,obligacioautemad  fututus  ,  ao  cum  iam  eflct  ,  item  ao  cx  fuis 

antidotaplaocincetta:fcd& intelliguntut  ibi  bonis  folucric  ,  an  cx  hxrcditace  ao  foluerit 

folutxooo  flmpltcicer.fed  canquam  vfura*.  Po-  vcrum  debitum ,  annoovcrum,  vclut  lcga- 

fterioricafu,  quo  remunerandi  gratia  foluit,  ta  ex tcftamento ,  quod pofccafalfumauc  inof- 

fubdiflingaitur :  quodautdonandianimofol-  ficiofum  apparuir ,  dc  quo  cafu  in  l.t  t.bet  tit. 

uit,<V  ccrtumeft.ceflare  condictiooetmautpu-  Et  dcnique  ao  folucrit  dcbica  hcrcditaria,  aa 

ran5icad  rcmuncrandumadllrmgi ,   ocicapct  dcbita  ex  teftamcoto  vclut  legata  aut  fidei 
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Tandem  cttam  hocadnotamus,iK)n  cffe  pcrpc-  rts,quod  docw leg.fO  §  z.dtptculio.  Scd&am- 
tuum,vrquicunque  pcucioncmaiceciuscxclu-  plius  verius  pui»\,  quod  fratcr  qui  pccunnm 
dcrc  potcit.foluti  habcat  condichoncm  :  quod  muMam  Jcdit,  ooKj*aronem  natiiralctn  in  Itii 
acciditin  natuial<cet  caotumobligaco,  quicxi-  pcrloiiam acquirat.ii^Jym  ra,.tonibus.&  defer- 
gmonpoceft.folicum  tamco  uooicpcut.  vohocdocct/ffx^  di  obttg^tion.  &  ficut  domi- 

THESIS    IX.  nicaita  &  patnapotcftas  impcdircno  pollunt, 

quommusnatuialisobligatiooalcacur.  Proba- 
LlT  A'  turhxcfcnrcDtiar*^i«fi>.rf/ j».  Wr/f.vbidi- 

EjffjKyi^iVMr.lRcfcrcndum  eft  >ocadlit.D.  citur  .  folutionc  poft  mortcm  pattis  facla  vei 
th.ptxccd.vbi  traditur  indcbiti  tuco  ctfe.quic-  pcrceptioncpartispcculii  ,  obligaciorcm  natu- 
quidoon  cx  bono  &  xquodcbctur.  talem  fublatam  vidcri.Ncqucobftat  /  9.J  t  & 

H.cdifputattr]  Otiofe  hicrcpctitur  quxftio  ydtpttul  vbi  dicitur  domioo  dcberi ,  quod  dc- 
traftata  ch  «.Iti.U.vbicamcxpLcau.mus&Tr.  brcurhtsquifunt  inciuspoteftarc  icrenimhoc 
euoicm  uotau.mus.  jp<b  quod  hisquoqne  debctt  dicitur  oblig itio- 

ncmaguofcit  ICtus  ,  quar  non  pottft  <  lic  mfi 
Lit.  B.  naturaiis:&  dicitur deberi dominorcfi  cclu  et- 

fcctusad  hec.vt  conuentusdomino&actione  de 
Tradlatut  hic  difEcilisquxftio  ad  cxrHcatio-    pccnlioillud dcduc»  rc  poffit  Non  obftat  ctiam 
ncm  Itg  frattr  afrAtre >s.hoetit  Vbipnmoqux-    quod  quicquid  acquirunt ,  qui  funt  in  potefta- 
ritur.anobligatiointcrduosfratieslub  radcm    tc,  ftatimad  dominum  vcl  patrcm  tranfirc  di- 
porcfUte  acquiratur  omnimodo  pacri.  Quod    citur.adco  vtncc momcntoinipforum perfona 
afTtimat  Ttcucl.Sc  ait.quodoblig  i::OM3tu  alis    c6  n  fi  II  c  re  v  1  dc  at  u  r argum.  /.  pltteet  m,  d.aequi- 
tam  crcdiroiisipfo  iure  quam  dcbitons  cx  x-   rend  htrtdi.  quiarelpondeo hoc  obtinerc  in  us» 
qutratepatrifitacquifita.Quamoppolirionem    qux  iunsfuntnon  facli.«r^r  hj!.dcjltpul  fttv. 
cgonoo  latis  capio,  neque  vidco,  cur  ilhpotius    &  refpici  io  coeffeduiuris^quod  &  don  nu  .m 
ipli  iuri,  hocxquiratitnbuatur:  ncqueetiam    &agcdi  mspatri  vcldominoacquiritur  facit  /. 
quomododicaturacquiri  obligat-o  dcbitoiis:   quiinrtdt.dt.tQndtt  frdml.3l  i.hiqui.dtVerbor. 
quooramita  tuscft.  vtcreditoi  fibi  obligatio-    Obligattonibus.i.ii.d  rtg.iur.l.*  S  fiquidtt.tnort  d$ 
Bemadquitat,  qux&nullaaliapotcftdici  ac-   MOter.  Eoque pettinct.quodpater &filiuspio 
quitipatri:  aliasfi  dcbitoriseciamrranfucr  itt   vnapetfonahaberi  dicaotur.  Facit  qnod  patcr 
patrem.rcquerctur.quod  h  c&  acquircrctobli-  naturalitcrobligatur  filio  /.  38. qutfitumh  ti- 
gationcm  &  oblrgar,  cur.&  ita  fimulcffct  debi-  tul  &  filiuspatet  /      prtttrtade ptculio.l  0  dtfe- 
tor  &  crcditorrquod  vrrumqucadmitti  d6  po-  cul.  Itgat.  vt  multomagisfratcr  fiatri  obligsri 
tcft  Scd &  Ttcutlciushanc  acqutrendi  ratio-  poffit:  licct  illudadmutamfacilc  ,  quodcom- 
ocmnonfacis  bene  pro  ratione  dcc.dt  udi  ac-  rr.odum  ctiamnaturalitoblinationis ad  partcm 
•ommodatadproximcprxcedens.cji:  .  i"atrcm  pcrtiorat.orcrcpugnabo ,  quominus  hoc  ce- 
non  repctcte ftatuic  .•  cum  tamcn  (1  obiigacio  fpcctuoblisatioiiaruralisio  paucm  rranfiicdi- 
omninopatri  fmfiet  acquifita,ratioqt)a  in  thc-  catur.cprctftc  ctiam  notat  Paciutmd  l  ;8  P0116 
fi  vtirurdc  obligatione  oarurali  itiltibetuc  rc-  dc  h  icipla  rc  iradifputar  Tt.  vtdicatobli*a- 
pcctcioncm  m.lla  ci'ct ,  &  ei  q.:oquc  quod  dc  tionemoatutalemfublatamtum  proparte  qua 
obligatione  duorum  fratrum  ead.thci' piopooi    patri  herescxtitit  fratcr.tumproparte  ,quxai 
tur.matcapplicarctur.  Cxcctum  quod  ipfimic:  fratrem  perucnerir :  quiacumobligatio&  cre- 
actioet.veriuseft,  obljgatiooemnatuialcmin  dtcoris&  dvbicoiispatnacquiliraitr.capairim 
perfonaduorufrattumeiufdcmpoteftatis  con-  coofufionc  partim  pcrcrptiooc  rollatur.  Ha- 
fiftete  hum  quimutuoaccepttnatuialitcr  ob-  ctcnusTrcutl.  fcdminus reclc,  tiimcjuiapatfc 
ligari  colligirur,quodhxcobhgatiocxfaclo&  iam  mortuo  ,  quod  ipfiob!tgatioquxf'ta  f<iir» 
confcofu oriror.neque patci  natutaliterautpe>  ad  camtollcndam  facrrc  noo  potcft,fcdomni- 
cuniam  acccpillc  aut  confc.iiilc  dici  pot.  lt.  nod«-  ca,  qua  mortuopatrc  in  pefinnafilii  fub- 
Quodfitmatutcxcmplofcrui ,  qui  contrahcns  ftftir.  rollcnda,  quxrcndcm eit , dc qnotoam 
ipfe naturaltterobligatur ,  &  aciiodepeculio,  quxtunii»  d.l.  )8  tun  qtiiaitaloquiturTrvot. 
qnxco.ira  dominumdctur  nro  cx  obligati*-  quafi  propaitc  rcfprrtn  crednotis,  pro  paue 
ocali<jua,fcdina^isdatiuacftixcdi^optxto.  xcfpcaudcbkoiis  obiig-uio  tollatur ;  qu»ara- 
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4Tt  DlSPUTATIO  XX». 

rrtcodcobligatiooe,  qua  dcbiter  obftiingitur  confequuruseft,fublarohocmodototanatura!i 

lollcoda  ditpuiarur.  Bt  vt  addaraus  aliqmd  ad  obhgationc .- nullaex  parcc  dcbicumillud  nacu- 

ex plicatioocm L}S  ,h,  iu  quxritur  10  eiuspr.  fi  ralc  pcr  crtbi£fibi  (olutu  ictiocrc  potcft.  Quod 

fiatera  &atrepecuniaro,fcihcctcxeiuspccnlio  fi  verohimmammutuoacccptamoempe  xu.ia 

profcctitioviuo  patremutuatus,  p  it  mottcm  diuifioocpcculn  fratct  n6  contulcrit,  &  poftea 

patrisdiuifahxrcdirate,  diuifisetiampcculiis*  xii.pctetiotcmfolueiit.dimidiataotum  paire?, 

icacoimcafusponcnduseft.folueiit,  anhabcat  ptoqua  partc  hercs  exticic  ,  icpeterc  potcft, 

rcpetitioaem  Rcfpoodcmuscum  Afitcaoo.pto  quippe  quoad  altcram  partcmoblt^ationc.qux 

capattc  quahctcsextitttpam  ,  omnimodotc-  pcrcompcof-itioaeracxtinQanon  foit.  inrcgra 

pctiturum  .quiactiam  fi  mutitum  a  futic  noo  adhucfubfiitcntc.& codi&ionc  inhibctc  cjutp- 

accepille  ,  tan\cn  mortuo  patrc  confufio  cum  pc  q?  proiuctmuruumj  fe  coofumpruma.it  fup- 

hcrcditate  peculio  dimidiam  pattcmiuic  hx-  pr«(fumfrarcccreditoririiuusiu  J-uiiGcinc  coiV- 

rcdicano  accepiflct:  6c  igiturobligatiopiopar-  quatur.vidcl  cx  pcculiofratusd.-bitcri-.ciacu 

te  confufioociublatacft.  Ptoalttra  vcto  parte  xn.&  cx  luopct  mutut  dationcm  chminuto,  ca« 

dooomni  raodotcpctitutum.  Qtd  itadcmum,  tumvi  ciim  tamcn  pcculio  vtroq.,q.io  i  in  fin- 

fiooomiouscxpcculiofuoad  tVatrcm  crcdito  guli*  fuit  xxi  v  iotcgxum  martecciplexxiv.h*- 

icm  petucncrit  .  id  eft,  fi  taotum fumo.jm,  bercdcbuiflct.Ex qub.parctciror  Hott  qtiiii 

Suantama  fratie  routuoacccpit.  rcmpore  diui-  pr  d.1  ^i.h.t  puraeadJitJ  ncgacioac  kgcndt}./r# 

ooisia  pccultoconrulit  ,  i  ita  bancquoquc  tAj>MriequAfatribtttsextiriffet,»inrtfetituri:c\u,9 

altcrampatteaidcbiticxpUDXit  Cum  cntmhoc  quidcmcrroris illam  caulameffeapparcr.quoi 

modoioipfa  diui/iooe  pccul  i  dcbiium  luum  iiuc  vllaraxionc  probabili ,  irao  coom  rarioo: 

fiateiconfcquutus  fit,  <  ompenfatioue  omnino  courcodit.Hotx.oulIam  eiusquod  fccuduspr.i- 

obligatioocm fublawm  diccmus,&  roriusquod  mo credidir tationem  duci  aut  babcti opotterc. 

poftcafoluit ftatet  repetitionem  dabimus.cum  quift ex mutuo dataapud  piimum  petitflt  ot/cu 

unam  hatetctcditorptoptet  (ucrmarn  afemu-  camcu  vtiq.eaincommodupatiisvettifle,  auc 

t  udacara  ,  mirmsui  pcculio  cootulctit  ftatti  aJusinrcgrainpcculiorctinuiiTe  ,  aut  cxpcoG 

dcbitori.  Quod  fi  v.t^;;mfummaminpcciilto  rcftituillcpotuerit. 

tiatctdcbitot ooocouiulcrtr,  icddcbitumaut  THESIS  III. 

fortecriamplus  coufumpfcnt  vcl  fupprcUcttt*  L  t  t.  A. 

pioalteraiitapartc.cxquiftJterctcditorhcrcs  Aitceffarchanccondi<ftioncm,fiexcaufaiu- 

cxtitit  tcpctitioncrn  dcmgahtmus,  qutaptoca  dicati  JfoIutura.fi  t,  fle  (ubncit  ia  allcgati %,fiugiu~ 

patcc  obhgJtio  oatuialis  lublatanon  ccofetur.  dituvirfwdebitor  abjilutmfu,  Omnmoraalc,  fi- 

Vt  ics cxcmplo  apcrtior  fiat,  ponamis,  ex  duo-  quidem  abfurdu  c(t  diccrc  ,  q-tod  dcbitor  abfo- 

busfiattibus  fingulos  lopcculiohabcrcxxiv.Si  lucusfoluatcxcaufa,iudicati  Etpettioet  hoc  ad 

rcstn  eod.  ftatu  roancat.indtuifionc  heiedita-  camregulam,  qua nacucihsobltgacio  inhibece 

tis fioguh  afingttlts  fcient  x»i. Pone,viuopatre  djciturfoluti repcritionem  (quam obligacione' 

pnmura  a  fccuoJo  raotuo  acccpifle  xn.  poft  o5  tolliticsiudtcita)  &  cxceptioncm  habcr  ad 

mottcmpatris  eadem  xn.in  pcculii  diuifionc  iegulamtradita/&.4  »«/r,quac6itcctedicitur, 

«outuliflc  :  cucoictita  vt  fccundusex peculio  quitutuscxceptioneperpetua  folutt,  quacci» 

primt,quod  roucuocft-xxvi.cofcquaturxvi/t.  exceptionemoomtnatiraibid  ptopooit  Tt.ills 

primusautemcxpeculto  fecundi.quod  proptcr  aurcmcafushucpcrtincr.ficodc^natusfoluciic, 

mucuum  datumtantumcft  xit.  folummodo  fe-  licecooo  fucric  vccusdebicoriquautsrattofuh- 

iac  vi.  quitamco  aiutuo  non  datoxn.  acccpif-  ie&a,  cp  tetiudicatapatiatciuilcobligatiVoe, 

let.  Atque  itahoccafucum  6c  iute  coofufionis,  noo  fat  cocludat:  quiamcra  ciuilis  obbgartoai 

io  vifitcxtiDCtaoatufalisobligatio,  fcpioal-  tctincodumfufficiensoooeft.  (dccq:  addciida 

terapatte  tantuodcm  vidclicct  vi.io  peculioco-  erat.qu«dpariatobltgatinocciuiicm  efficacc, 

tulctttptimus,m«iito  fi  poftcapctcrrorC  prtm*  qua;oooclidatut  cxccptioae.  cum  resiudicata 

x  1  i.viuo pat te  mut uo accepta foluat.ea io  lolidu  pro  veriratehabeatur :qu* etiam ratio  cft iuris- 

rcpetct,  vj  quidcm  piopartcqua  lierescxtitir,  turaodi.vccoodiccrc  ncqucat contraquc ittratil 

&rchquavi.  piopauc.qua; io pcculiocontulit;  eft  Etproiodehxc  oon laris bcneranquam  fio- 

&cx  jdueifolccuadus,  qui  tn  diui/ionc  pccuhi  gularia.it  cxtcptioocs.poouotut.  cumliqui^i 

lchetcdi.attspatcioatotumdcbitura  naturalc  fit.ci quiiurecfficacircrcoaucoiiiatcxtgipo- 

ceft. 
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DE    CONDICTIONIBVS    EX    FROMVTVO.  4if 

tcft.multominusfolucntcmcoJicere.Poflitta-  fuodit. Difputant illi ,  an accipien«indcbitara 

men  cafusilitertoinun,  vtv.c  no codicat,qui  folutum fcieos,fi  modofoluentcm  domiou  efle 

foluir  tanquamex  caufaiudicati  licct  rcuera  ju.  putet.rcm  acccptam  vfucapcre  polfit :  quod  pu- 

dicatumoofit  ttumpioptcrautotiiatemiciiu.  tat  Bart.&  pofteum  dcfendipoflc  cxiftimat  laf. 

dicatx,  tumquia  hic  lis  crcfcit  proptcr  lnficia-  cjuod accipiensnon  committitfuttum:  &  poflic 

tiooem.excuiulmodicaufafolucumnoncoodi-  viderifauseflr  ad  ufucapioncm  cotra  tcttium, 

citur.vtipfctrtditTr  IitD(vbiiamen  impio-  quodaccipiensfolucntem  domioum  cfle  pura- 

piieloquitur.noncondici  iolutum  cx  caufiinfi.  uit  ;  &  adco  difputaot  dc  cafu  (oluensnon  do- 

ciationis.)  quomodo ctiam  vt  elt  lir.  C  cx  caufa  minus  fuit.cum  tamcoTr  foluentcm  dominum 

tranfactionisfolutu  non  rcpctitur,  hct  tresnul-  efl'e  velit>&  adcofentcntiam  Dd-  non  ptarcepe- 

la  mcdia  fucti:/ <>f  i.i.h  t  Et  i  rr.nmoambi-  nt.Dc coautcm minimc  Dd.dubitant,quin  co- 

guitacelaboiac  hxcpropclitio  C«  •'atc  condi-  dictio  indebitipixicripuooc  triccnalitollatur. 

cftioncmfi  quiscxcaufaiurisiutaditoiuauquia  Incoautcmcitatum  Zaiiutnmaoifcrtclabtex- 

ccilatcodictio,  il  foluatur  ei  qui  iurauit  fi bi  de-  iftimo,quodcx/.ij.§.i.  A.r.accipienccm  vfu  ca- 

bcii  :miuime aGtcmccllat.fi  folutum  lic  ab  co,  petcquidem  affirmat,  fi  in  bona  fide  fuctit,  vc- 

quiiurauit.fcnondcbcrccum  huic  &exccptio  rum  vfucapcre nonfibt,fcdci  quifoluit:ex  in- 

pcrpetuacopctat,  &  natutalisobhgatio  pctiu-  cptaratiooc,quodi»</.§.  i.  nonobftautcloogt 

tameotum  foluacut/.  ^s.f.+.Sc  folut  in  quib.ad-  tcmpotis  prxfcriptione  condicxioncm  dati  rc- 

eo  tetminismaleics  tudicata  &  iuliuraodu  co-  fpoodetur.Enim  vcfdlongcaliusilliuslocifeo. 

iuoountur.Eadcm  tiinfacliooisrario^ft.vt  qui  fuseft  videlicet,quodficut  vfucapionon  tollic 

tiaiifactione  liberacusfoluit  omnir.o  coudicac,  ius  pignotis,  /  r.f.  x.dtpign.  ira  quoq,  noo  tollic 

non  autcmfi  folutumci,cuicxcaufj  ttanuctio.  ius  codicendhquoniaactiopcrfonalis.exratio- 

oisctiamputatiuc dcbcbatur.         Lit.  F  nciurisantiquipctpetua.fiucvfucapioae,  fiue 

Sipctntnomint-}  Apparct  cx  tcxtibusallegatis,  longitcmporisprxicriptione  nequit .-  &  quod 

cpaTt.diuetficafusconfundatur.velutin  (pccie  dominium peocsaccipieotem  eft  ,  nonpoteft 

I.19  inpr.fr  l  41./'-/.  Hxcaitpasoasdcpcnfjsno  impedite  condictioacm  mdebici  >  qaxcontta 

repeti,quodcxe-t>ltsilluftratCM/4c  8  «6/;o  llla  dominum  datur  ,  &  vcmaximeftatim  domi- 

vcto  ait,fi pcenx  crcdiroris caufa,  dcbitor  libc-  oium  tranflacum fit,locum habet. 

ratusfit,  oatutaLmoligationc  maneic.&idco  TH  ES  IS  XI. 

folutum ooiepcti:  quiacafusabilloom/imocft  Aitcondictionemfine  caufa  effc  ex  promu- 

diucifus,vtfcsip"j!')quitui,JccxempIaab  Acc.  tuo.  Qupdnon  fectc  dici  ioitiohuiusdifp.no- 

ad</  /  i9.notacadoccnc,&  fummaciusicg  ta'af.  rauimus-  Ait  eamdati.etiamfi  caofafequuta  06 

5al  Caftrcof.ibtd  traditaiquodlibctatusexali-  fit:Vtintelligamus,ficut  condtftioiodcbiti.ita 

Suadifpofitionc  lcgali  inducla  inmerum  odiu  &  hanccondictionemfumi  infpecie  &  in  ge- 

cbitorisi  natutalitct maneat  obligat.  s  nure.itavtcumaliiscondictiooibusconcurrac, 

L  1  T.    G.  quodtecteipfcproponitTr.lit.B  &  lit  C  refert 

In  th.bzcverbaproponuntur.qnod  c6Jtclio  quaruorcafus,  quibus  condiflione  fpcciali  fine 

hxc  jo.aunot  prarfctipnone  elidacur:  &  ;n  cxc-  caufaopuscft,i.vc  repetaturchirographnm  pc- 

gcli  hxclimitatiofiue  cxplicatio  fubiicicui  , (i  cunianoo  numcrata  Vbi  tamcn  vidcri  poffit  lo- 

indthttu  k;lomtnojoiutumignjr*nttrfker:t  mctptii.  cum  habrre  condiclio  caufa  data  Scd  dicam 

Vbi  no  difputabimus,an  bcneficio  prx!c:  ipuo-  pioTr.  cum  in  fpccie  locum  habcre,  vbiquid 

nis  tollatur.aelidatut  actio  <3c  obligatio.dequo  datut  pure.vr  aliudquid  derur  Sc  fut.chitogra- 

agiturinf.p  i  difp  1 9.fcd fi  vcibaTr.fcquimur,  phum  autcm  fubconditione  vel  fub  hoc  modo 

hoc  cfficitui ,  quod  fiindebitum  lcicnc  accepcu  daii  vidctur,  vtpecuoia  numeretur  ;  quo  noa 

fit.vel  anou  domioofolutum,c6dictiohxc  50.  fcqouto  incipit  tcs  fine  caufa  pcnes  accipicn- 

annisnonfiniatur.Quodquidem  pcrfpicue  fa!-  temcflc.  Adficundum  excmplumde  ftuctibut 

fum  cft.cum  ex  /.}  C  U.prtftnpt  jo  ttmar  ty  /  i.C.  coofumpnsa  rr.ali  fidci  poilcllore  poflit  addi 

/*»»*/ «x*. omncs a ioncs cittatituli  telbonae  &illuddefructib.perccptisabooxfideipofl'ef- 

fidciconfiderationem.noniurcaliquoacquifi-  forc.&  adhuc  exrantibus  :  quippc  victare.  Sc 

tioois.fcH  folo  Jc  (implicircmporit  lapfu  exclu-  ptobatopoflcflbre  domioumoonefle  ncc  fuif- 

dantut  S:  fioiantur.  Sed  oimitum  quod  exal-  fc.apudpcrcipicntcm  fine  caufaefle  videotur. 

l^utuap^aictidiucilifltmAscjuzUioaikTi.co-  Quartii  ciwmplu  cft.r»/jer».jc  vtrf.fte  d0il.tyr. 
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THESIS    XII.  exdeUctocamnonciTcargui-.Ex  quo  5t,rtc6- 

Lit.  A-  du&orivelaliis.  quibustamcactiofuuiad  vin# 

Vtfurfrpcfftffor.]  Ait  furcm  tcnerihaccon-  dicaodum  dcli&um  cooccdicur  ,  at  condicrio 

di&ionc.vt  tufem  &  poflcflorcm.  Quod  poftc!-  firtiua  dcocgctur  &  loli  domino  ditat  l.i.d.to* 

liusvcrumnon  videtur,  quia  vt  pofleflortcne-  dtc  fttrtJ.^.d  furt  ucniq;  vc  contra  cum.cuius 

tuttci  vjndicationc,  &  couJictio  hxc acrioiu  coofilio  fuitntn  raftum  cft  condictio  fuitiua 

pciTonamclt.q  iX  '  tiam:cr.rumptacitraconfir  nondctur/  -j  infd.vtrb,Jignc\im  tamenactionc 

deratioucm  poflcflioms  datut  furti  tcncatui ;  dc  quotnfr.p  z  a,:p.  jo. 

Dtcofuremttntrt.]  V>  -ib:»h*cfuor.-/*.r#-J»«»#-  L  l  t.  C. 

rirtt  vtaditJtiont vt ,  s.fl"  >em  :  quoJ&,  v-rKi»  Condi£tiooem  furtiuam  hic  ita  diftiriouit, 

tji.vt  abjtjueprtttirtjii  uttone  abaUo  quoukpojftjfo-  quodatiafitccrti.aha  inccrri,  &  quidem  ab  i» 

Yt&tvtndtcartrtmpfit.  Quodeontoitc  &  vii-  pfaic.  quxturtolublatafuit :  &ramcnhasica 

tiofc  pmponitut  :  qma  aliud  cft  tencti  fuiem  ictct  fc  oppooic.vt  illa  tantumdomino,hxccc- 

ipfum,aliudpoflcfloics  alios,  qui uon ptppter  iam bonar  fi Jci poflciTori dctut.  Quo  pofitonc 

furis.fcdptopriam  pollcflioncm  rei  vindicatio-  ccflariofcquitur.diftiuctiooemhancnon  rccte 

nctcncutut :  quod  fcil.Trcutl.diccre  voluiflc.  arciqualiratepeti  :quodalias  etiara,  qui  bona 

fequentiaconfiimaiu  quodpoflcflorritulocm-  fidc  rem  ccrtam  poflcdit  condidlionc  ccrti  tc- 

ptionisctiam  ftnc  ptetio  icm  tcftituerc  tenea-  Q.c  cxpcrirtrur. 

tur.Inquotamcnvudubitanditatiocft.cum  THESIS  X>JI, 

haccfitccrta&pctpctuaaiftionisinrimnatura,  L  t  t.  8. 

-/tptobatodominiorcs  quocunquc  poflcfla  ti-  yerumeiTe  nonpoteft  ,  quodhic  in  genere 

tulovcniarrsftituenda.  affirmatconcraquemcunquepoflcfloremrcier 

LtT.     F.  noniufta  caufa,  condictiooem  furtiuam  dati. 

Dt origint  vtro.  ]  Pioponit  hic  quxftionem,  Nam  prxcerquam  ,  quod  in  te  immobili  hoc 

Tndedcfccndatcon  itdio  furtiua :  &  ipfc  duas  procedercnon  poccft.etiamabfurdum  vidctur, 

opinionesproponir/alrciamcommuncm.quod  vtquxuis  caufainiuftitiainducat  futcum.  Scd 

(itcxmalcncio.alcciamSaliccti,  quodoiiatut  &  cicmplumcx/.  4.  J.  i.  non  fatisquadiat  :  vcl 

cxvaiiiscaufatumfiguris.qi;x  JicetTtproba-  quia  fortaflislocus  illcoon  rcdtc  dc  condiclto- 

ta&  incpta  vidctut ,  tum  quod  conrrooctfum  ne  furtiua  cxplicatut  ,  vcl  fi  decacxplican- 

an  condictio  hxc  cx  dclido  dcfceodat,  nec  nc,  duscft,creditor  non  ranquam  poflciTor.fcd  fim- 

nondeciditilla  fcntcntia  :tum  quod  cum  Sal.  plicitettanquamfurrcncbitui  :  &adfundan- 

hancopinionisfuxrationcmreddat.quodoria-  dam  actionera  pcrfonalcm  poflcfliooc  opus 

turcxdclicrocx  partc  rcj,  &  fimul  ex  dominio  ooncft. 

vclquaficxpartcactoris.attamen  exvatiiscau-  Lit.  B. 

farumfiguriJoritisi»/.i.i*i^r.d.ei/  fignificat  di-  An  dariaduerfus  hzrcdes  quarenushxrcde* 

ucrfosplorium  actiouumfontes.minime oraoiu  funt :  quodcxplicatin cxcgcfi.non  in  quantum 

autcm.qu*  vnacadcmqucadtiocxduplicicau-  adcospetucnit  ,  autquaccn.  s  faccrepoflunr. 

faoriatur.  Scd  &  fiqaidcm  cxpartc  icicxdcli-  Vbi  planeabuticuc  hac  poftetioriphrafi:quiaio 

clooritur  ,  vciquc  cx  dclrcto Si  malcficioeam  quantumfaccrc  poflunt,  dicuntut tenericcrcc 

oriri yerumeft   Mihi  bxc  actio  datiua  potius  pcifonx,  qux  habent bencficium,  fiuc cxccp- 

quam  natiua  vtdctur,  quippe  cum  dctur  contta  tioncm,  quam  vocant  compercntix :  &  minime 

rationcm  mris  domino  contra  noo  dominum;  hxc  fynonyma,  fcd  diuerfifltma  funt,  tcncri  vl- 

&  actionumcx  dclictohoc  pruptium  cft,  vtad  traidquodperuenit.  &  tcncii  vkra  id  ,  quod 

vindicandumdelidumfint  comparatxjcucon-  quisfaccrcpotcft.Cxtctumquxftienem  illam, 

dictio  iftaquodex  pairimonionobisabcft.pro-  ancondictio  furtiuadetur  jn  hc,redcsin  folidu. 

fcquarar;  ficut  &  a«3ioncscxcontracluobdolu  aniaquantum  adcosperucnit,  tumquodvul- 

dctunctiinhzredcsdantur.  neq.tamencxdc-  gatafatiscft,  tum  q>  ab hoclocopauloalicnioc 

licto  aut  dolocflc  dicuntnt.  Et  vidctuthxcco-  plcniushiccxequianimus  noo  rft  :  hocfaltem 

diftioquafi  lure  dominii  ad  inftat vtndicationis  dicerelibet,diftinguendum  hic  efle  inter acTio- 

compctcrchocfpecialchabcns.vtcciamrcpct-  ncscx dclictoetiam ici pcifecutotiasi  quod  a- 

cmpca dctut,  &  couctahxrcdcm non  poflclfo-  lixpcrfcquantur  inftar  cuiufdam  vindicacjo- 

tem,  &  quododjofarum  inttoduclu  li:,  ipluru  nis,quodcxpatrimonionobisabcft  :  alix  vero 

ipfi 
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ipfidctic1o&  doto  quodammodo  vmdicando  &  quanti  res  rctro  vcl  j 9.  diebus  proximis  vcl 
comparatxfunt.cxquotcfponderipotelt*f7  7.  tocoannofuit:in  condcmnationcmdcducatur: 
$.v!t.cuml.ft*dttril>Ht.Mcl.J.4..$vlt.tumt.Jt<iij.  fccundum  quamcxplicationcm  eltgantior  cric 
f.a.&7.4tMlitnMtitUie.mut  cuiusgencrtsaaio-  damni  datt  cc  furti  oppofitio  Ec  tacit  contra 
neslicctreiperfecutorixiint.in  hxredcs  tame  Ant  Fabr.quodw/ u-d.condtcl.  furt.  etiamce- 
infolidum  non  dantut :  quia  vt  dicitur  ind.  I. 7.  laturx,qux  furtiuis  poculis  impofita  cft,  quod 
dmJumM.mdJt.muf.  vidcnturcxdcliaodari:ex  vtique  non  dcmum  poftlitcm  contcftatam  fa- 
quo  dicitur  difTcrcntia  ioter  has  ad.oocs  &  c6-  rtum  vidcn  potcft,  xftimatio  prxftanda  dici- 
dicl.oocmfurtiuam.quzfimpl.citer  perfcqui-  tut. 
tur,quodoobisabeft>  &  vtpaulo  anteprobatu 

cx  dclitfonoa  cft.Plane  nouamdiftinclionem  ,  t 

proponu  \xicPtrtnno*.i.0ntm»du.  j.za  condi- 
cxiofurtiuacorapctarexcaufaconrradtusboox 
fidei,  veluti  11  commodatarius  vet  depofitarius 
contralcgcmcoouentioniste  fueriocvfi,  an  cx 
a!iacaufa:vtnonhoc  ,  fedillo  demum  cafua- 
ftioinfolidum  in  hxredcs  dctur,!ficur  aliascx 
caufa  doli  a  defuo&o  commifii  hxtcdcs  in  foli- 
I  coaacuxuat ur. 


DE 


Lit.  C. 

Nonrecxefimplicirerair  ,  firesreftitui  doo 
polTtt.prxftart  quodiotet.ft  i  fiquidem  criam 
iurabituriolircm/.9.d.M/rf.f*r«»d.  qux  com- 
munircr  de  condicTtoot  furciua  cxplicatur,  ti- 
cctci  ctiam  in  aclioDC  furti  locumciTe  probct 
Ant.V*b  16  conieel  i%. 

IdtojHt*Jiimatio.]  Exeoquodio  th.air.inrer- 
efl"c"pr .r  ihi 1 1 ,  n on  rcde infcrtur,  xftimatioocm 
ciustcmpotisfieri  quorcs  voquaplunmi  fuit. 
Cxteroqutn  fcntentia  tpfi  prot>atui*x7.8.  §.  I» 
d.eendtelfnrt.Sc  cxrationcnon  obfcura  ,  quod 
cffcx  rationciunsfurfitinpcrpctua  mora.me- 
ritocius  tcmpnm  ratioineundaeft,  quo  vnqua 
adic  commitTtfurtiresplurisfuit.  Conttaqua* 


Ad. 

DISPUTATIO  XXIII. 

CONDICTIONE  EX  LEGE 
BT  TRITlClARIA,atc, 

T  B  B  3  1  S  /, 
L i t.  A. 

AStnm  cmdiclhnts  mMguJptcitltt^At- 
quincoadiclioetiamiadcbiti  Sc  fiae 
caufageneralcs  funt  iuxta  notata  tb. 
„  .f>ri.ctd ntfiMuu.  intcrgradus  gcncrali- 
tatis.vcl  gcocratxtatcm  caufx  &  obiccTi  diftin- 
guat. 

Lit.  B. 

Cum  dicimuscondiclionem  txl.vtrb*  txlt- 
j#,marerialitcrefleaccipicoda,  ait  ,  ooovcro 
vtdcnotcnt  caufam  cfficteotem.  Verum  nihil 
obftarevidctur ,  quominus  ctiam hanc  dcno- 
tcnt.cum  vtiquc  quod  ipfc  Tfcutl.fatetur.con- 
dt&io  hxc  ex  ooua  lcgc  &  obligatioae  dcfcea- 
dat.Etitafanccft.vrcaparitercu  aliisexl.  fir. 


ramcofcotcotiam  dHputit  Ant  Fmb.is  conitA. 

e.v.Sc  coorra  verba  tum  etiam  fatiooem  fubic-  ,cd  10,a ProPr'«f"  «wneo  n6 excepit nome Gbi 

aam/n^/sf.t.Vlpianumitaexplicar.vttan.  gcn«,s(urrPfcr,r-Gcuticumaaioncm  ex  fti- 

tumlpecTctuttempuslitiscontcftatx  vfquead  PuIatu»a,ua .lnfertorn  Pct'tnt»d-cimus,caufam 

fententiammottisvnicotextu  inl  x:%.%.d  fti-  'umo1  a8cnd'  "fioincamus.  Et  ira  fic  quoque 

aM/.vbiidcm  Vjpian.ait,  quodcondiaiofurri-  ver- «X /ef*denotabant.c<c  caufam  cfficientcm 

ua non cgt cdiarut retiorfum tud.cn  accipicnd»  *  nomcn »«'<>"«*  •  «uod  poftcrius  bcne  pro- 

rempus.  Sed  facilis  refpoofio  eft  iudiciiacci-  oatu'«f,  v»  mfin.d.condteJ  ex  L  ibi,  ex  lege  Mgtn- 

picnditcmpusfignificarcipfumtcmpusdcliai  **»"Fqu>bus vetbisoifi oomcn aaiooisfipoi- 

commifll.quonafcitur  aflio,  Sc  iudiciumacci-  ficarctui '  »««ofaciTct  oppofitioadaiiasadio- 

picndumdic.potcft:  ncqucICtivnquamtcm-  ncs.quxcx  ipfa  lcgc  oomeo  acceperuut,  ft  per 

puslitiscontcftatx.tempusaccipiendi,  fedac-  Snasnaud,lub>cra"onccaufxcfficicotisetiam 

ccpti  mdicii  appellate folcot.  Confirmatut  hoc  " l-ag,tu*". 

exoppofitiooequxfitiW§.j  coadiftiouisfur-  Lit.  C. 

Sr!«u^  %  Htmhi'tro'mni1  A.rfclcgemproomni 

pons^uoddeUaum^tcccfficiauohabearuf,  conititutioac  acciperc.  quae  fta!im  vtlaracft! 

Hob.  obtmec 
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obtioetTimlegis.Quod  qaalc  fit.oonfatiscs-  Sthrad  d.ftud.fart  io)lA.i.»if0>.;o.vbi  iofinitos 

pio,  quiade  edeotiacftomnislcgis;  rtftatim  tWcgit. Obretht.d iurtjdtcl.  cap.4,.num.\6.  Bald.t» 

vbilata  cft,  vim  (uam  obtineat.  l.d»nationttqum.Cod.d.donatton.int.vir.  vxcr. 

T»iu ejl bidtt.  ]N iitws ita r c ftringitu t  marctia»  & in l.fin-Cod.  d.ttjl.  milit.  Altxand.  confil  x.nnm. 

a  I  hasfpccialescenftitutioncsScd  &  cum  con-  x9.v0li.Tnul-  d  Caftr.  fmrt.  z-  tonf.\a.numtr. 

dicliohicadtiofit,  qua  aliquid petimus  &  te-  1  rr mlftcUrtcut.num  a.tnfin  Cod  deEpifcop.au- 

pctimus  ,  non  ndeturhocad  conftitutioDcm  ditnt.Roland.aValvoLi.ccnft8num.t.&t&.Co- 

fta&x  pacis  poiiie  accommodati.  Dciode  cum  ler.d.procef  exetutiu  c  \num-  tso.&foqq.  Modeji. 

loquatutdcfupciiorilcgemferenre,  conftitu-  Pijlor  vol.vconf.  za.num.t.  VVejtmb  ttnf.v  num. 

tionesillx  dod  ablmpetatote  folo,  fcd  fimul  a  39.PruckmAn.conf.1j  n.j\.voL  1.  Dtcian.  conffa. 

(latibuslmpciii  latxfunt.  num.i.vol  <.Pautrmti/l.Ub.\A iurifd.e.a.num.  2. 

^uadigilurde  ctterorum.)  Statuta  Principum  vol.  r.  VVarmunitab  £brrn6rrg  in  vtrofimilib.  c. 

Germaoixcum iuic prxtorio,  &quidcmaDti-  t. num.  17. Clar  Ub  j  f.Ufamaitjlatnum.f.  Altx. 

quopropriediclo,<&  fccuodum  ongioem  fuam  lib  6 ,cenf\\.num <-t  Kmch  d  ttrrit.iur.c  \.num.\97. 

coofideracocomparat,  poft  lafontmtnltg.t.Co-  d?  c.j.n.z6o.&  d  iur  nonprouoc  verbitducum  Sax. 

dic.dtiudicm.col.  t.inprinc.  &  indemagisparct,  c  f.num  +77  Qux  addi  poiTuariis,  quxfupra 

quodTrcutl.  edicta  prztorum  legibus  oppo-  difp.\  th.6  deiure&  poteftatcpriocip.  Gcrmao. 

niticum  illa  ali*srt  ab  H jdtiaoo &  Ioftio.coo-  notara  &  difputata  fucrunt- 
firmataomoino vim  lcgcm  obtioeaot.  Vcrum       Vt fnmmnttm  dicam.]  Obfcute  hic  loquicur 

cgo  ftatuta  hoium  piincipum  potius  legibus  Treutl.  quod  condi&iohxcnoa  defcendarcx 

aaoumctaoda ,  &  ex  iiscondictionem  cx  legc  iuregcotium,  quiaciusoccafione  ptxfcriptis 

oriri  ccofco:velcxhacfola  fcd  folida  ratiooc:  vctbis adiodctur.  Equidcmcx  obligatiooc iu- 

qood  000  edifta  prxtotum  nudo  magiltratus  risgcnttum,ita enimpotius  loqci  dcbebat,  et- 

iure  fcreotut  &  dcfercntut.  PriocipcsGcrma-  iam  atiae  adtiooes,  &  exaliqua,  oullaaclionaf- 

niar,quiquaotum  Impciatorin  Impcrio  ,  tao-  eitut,argum./.7  dtpxtt  EtTr  fottehocfeotir, 

tum&plusintetritoiio  fuopoflunc  ,  noafim-  quod  ficuc  dcficieoccaonMaeaclioais  excaufa 

xdlcismagiftratus.fcd  iutc  fuper:otitatis,&  Rc-  obligationis  ciuilis  coodiclio  cx  legc  compe- 

galium,imoetiamquodamiurc  Maicftatis  fta-  tic:  uadcficieote  oomioca&ioDis  e>  caufaob- 

'  tutain  ptouiociisfuiscondunt.  Eteoim  prioci-  ligatiooisiurisgcnt  detur  alrioprxfcriprisrcr. 

pumhorumpotcftas  um  cft  pcrpetua,  itrcuo-  bis.vidclicct  quatenusdeobligationibus  ctiam 

cabilis.iorequodaroregio  compctcns, &qux.  iurisgcotiumad  rationcm  iuris  ooftri  ciiilis 

dam  ic  diToxpiTtf ia.  ,  &obtiocotilliditieocs  difputarur  Eoquepertioetc  ridctur,  quodde 

dieoationcrcgia,habcntiuraregia  ,  &  omoe  iurcprxtotio fubiicit.de aaioneinfaaumfub- 

»us  fupenoiitatis  ,  &  eam ratione fubditorum  fidiaria : hoc  ndchcet feofu ,  nonquodex  iure 

BOteftatem.quamlmpcratot,  & illorum rcfpe-  pfxtoriofolahxcaclio  dcfccodat,  fcd  qux  ex 

Aupat iushabeotcuoieo,  quifnperiotemnon  caufaobligatiouis,  vtitadicam,  prxtonx,  fi 

agoofcic  ,  kcum  ipfo  lmperatoic  &  Regibus  oullaoidiuaiia  ptxrotiaac"tiofit,  tecuttaturad 

faaccomparaodi,.&iotcrtisfuisrcga]ia&iura  iftam  fubfidianaro.  Atquc  ita  fccunduni  tria 

Maieftatishabcot&exctceoc  ,  &'nomioatim  obligatiooum,  ex  diuciiisiunbusgcoera,  tria 

ius  coodcodi&mutaodilcges,  quasctiam !m-  crarucrijmgeocra  atfiooum  fobfidiariarum:a- 

perialisCamcra  10  ludicaudo  attcodcrc  ccuc-  clioprxfcripris  robis.  coodiclio  cx  lcgc,  &:  10 

ror.  adcovt  inhospriocipcs  ctiam  ciimeoma.  faftum  prxtona.  Ratioautcm  cur  aclioiftaiu 

icftatis.licec  000 cad.gr auitate  pccox  punieo-  faclum,  noo  dicatm  coodiiftie  c»  lcge,  cxpt  di- 

dura,coromittatui  :ficuti  hxcomoia  fufiusex-  tacft.quod  prxtorcs  potcttattm  condcodx  lc- 

pliczutui *b  AndKnicb.d.JubUm.terrif.iur.f.i.n.  gismioimchabuciuot  Jicccpoltca  cdi<2aalu- 

*i.6>n.xi6.&n.i%*  n.*o\.n.*.\9.c  i.w.?.<^4.  liaoocollcaa ,  aucoticatem  lcgisab  Hadiiano 

o^intraB  d.Saxoniur.nonpronocandi.vtrbu  Du-  accepcnot:  ita  tamco,  vtquodcxiuie  ooftio 

cumSax  ct.n  «4.  vfqtteadfin.  rbi quampluri-  apertiflimum cft ,  naturam  quodammodooii- 

mosadducit^M  ».<>.(? feaq.bindtraa.d.ttr..  gioisfux  ictincrcot  ;  quod  Hadnanus  potius 

ritiur  f  i.n-jjriP»  &397  Alctot.reipubl.u.num.  autoritarcra cotum  perpctuam  fccit  ,  quam  vt 

\\Ub.iVVejtmb.conftl.\7.num.\%tZ*f.tnli*dtiu-  rcucraautoritatcm &  potcftattm  iutis  ciuilis 

rifd.1mm.i7.Scif.  Gtnt.  Ub  j.d.inrijd,  t.  ij.^a*.  «i*  tribuccu.  Planc  cdifla  qua  talia  n«°Su^ 


Digitized  by  Google 


DE  CONDICTIONE 

legesfuerunt,  nccrcuerapotcftatcm  lcgis  ha- 
bucrunt,nifi  poftquam  iuftin-  (pccialc  roour  ns 
adiccit .-  idcoquc  caurc  accipicndum  eft,  quod 
ait  Trcutlcdidtaprartoium  uon  ftatim  vunic- 
gumhabuiflc. 

L  i  t.  D. 

Ltgtmlitjumntum]  Obiicithic  Accurf.  qnod 
etiamcx  veteti  lcgecondictio  hzcdetur,  vclut 
in  (pccic  l.ftptftulmutrit.%  fim.cuml  fitjutn  dt  mdul- 
tertn  k  dupliciterrcfpondct,  vclquodvcibum, 
neum  *  w  /. « ».  £./ /f .  d  c  t  c  r  m  m  e  t  v  e  rb  u  m  ailigmtiinu, 
vclquod  icfpectu  vetuftiflimarlegisXil.  tabb. 
omnislcxcam  fequucadicaturooua  :  quodie- 
fcrunt  &  fequuntur  Cmftrtnf. r>  Smlitit. ibid-  Sc 
admictit  iple  Bart  &  L.  XII.  tabb.  nominatas  Sc 
legitimasadtiones  inttoduxit.Si  quitautcm  cx. 
iftimcucexomaibuslcgibuspoftXlI  tab  con- 
di&ioncmhanccxl.dati,  ptoculdubio  ertauc- 
xit :  TclquialcxaclieniuomcDdareporcft,  ar- 
gum- dJvuh.tit'  vclquia  ficutactionesprxco- 
xiarplcrcqucabaurorecdicli  ,  ita  quoque  ab 
aucorc  legis  aclioacs  aliquando  dcnomiuatat 
tuctuot 

Naummmuttminttlligt.]Mt  intclligi  nouam  o- 
mnind  non  renouatam  vcl  coofirmaram :  quo- 
oiam aclio  quzaotc fuic Si  uomco  habuit,  ct- 
tam  poft  rcnouaciooem  vclcoofirmarioncm  e:- 
d>em  maoebic  Scd  illud  iocommodum  eft, 
quodfubiicit  ,  qumlueft  miliiprtferiptuvirbu  rj> 
L  Aqudu  qu/a  vtique  jchones  nonpoflunt  di- 
ci  lcgci.  Diccic  foctaffis  voluit,  quod  obligatio 
q  u  £  csconcraclibusionominaris  fccundum  ius 
gcnc  oricur,  fittucc  ciuili  confirmata  :  vthinc 
tariooem  dubirandi  fumere  videatur,  quod  ct- 
iamhxobli  gationes  fmt  ciuilcs,  neccamen  cx 
iis  nafcacur  condiclio  cx  lcge.  Vetum  eadcm 
,xationeomnium  aliatum  obligationum  ,  quas 
ius  ciuilecoofitmauit,  mcatiooem  facctcpo- 
tuiflec  Etvcrdminime  arfirmandumcft,quod 
cx  oulla  obligatione  iuris  gent.  iure  ciuili  con  • 
firmatacondidioexlegcdetur  :  velut  10  cau- 
bus,  quibus  obligatio  lurisgcnc  deftitutafj- 
oaliagmate  lege  aliqua  confirmatur;  cuiufmodi 
eft  ohligatio  cx  nudopaclo  de  donando,quod 
confiimauitluftin  i/»/.i  j.  C.  d  denmt.  exquao 
tnnes  coodicliooemex  lcge  dan  ftatuunt.  Ec 
cumipfe  Trcutl  exemplum  huius  condidio- 
oispetatcxconititutioncZcnooisr»  /.  i.  C.d. 
iur.tmphyi  obligationcm  camenillam  ante  Zc- 
noncm  fuifle  conftat  Nequeobftat,  quodi»/. 
vn  h-suui  requiiitar,YiobIigauofitnoua  &  no: 
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ualegeinctoducla;  quia  intelligenda  cft  obli" 
gacio noua non  lat iooc  roatei iar  Sc  eflentiar,led 
iatiooe  efficaciar  &  confnmationis  quomodo 
obligatioiocfficaxiniure  pro  nulia  habcn  fo- 
lct. 

ExtmplmcmdtiKonu  ]  Excmplum  pacer  ex  /. 
difmmmri  C  d  ingtnt  mmnum.  Nonrede,  quia 
mhilhicpeticurdatiaurfieii  ,  fedtantumim- 
ploraturorriciumiudicisfui  ,  vt  ioiufto  dirTa- 
maoti  prxfigatur  tetminus  ad  ageodum  &  pro- 
bandum  ,  aut  perpetcum  ci  filentium  impooa- 
tur,  &  hicnuilum  adhuc iudiciumnullarcuera 
actioclt.  Aiccrum  quoquc  cxcmpiumex/  t.C. 
d.iur.imphyt.\tx  dubium  vocari  potcft :  fiquidcm 
obiigacio  illa  minime  noua,  ncque  mtda,  tc  ec 
verionfcnicncia  concraclus  Emphyceuticaiu- 
risgent.e(t:ncquc  cflcnriam  obiigacionis  id- 
noduxit  Zcno  .nequeactionem  ,  qua:  «tiam 
aoteeumcomperebar,  fed.tantumconrraclum 
diftioxit.Sed  St  cum  concracrustftc  nomen  ha- 
bcar,nomeneriamhabebitactio,  nec  proinde 
ad  condictioncm  ex  lege  coafugerc  ncccflum 
crit. 

Lit.  E. 

Aitquodabufiue  loqucntibus,  omnis  con- 
dicriocxlcgc  vidtarur.  Haecquidem  magna 
fuetitabufio  ,  Sc  poflic  cciam  hac  abufionc  o- 
mnisacliocxicgc appcliati.  Vciquccondictio- 
nesqua-  caufam  proprtamhabent,  centracTum 
vclquafi,  maniteftamab  hac  condictione  ba- 
bentdiuerfitatem  Quodautem  pofita  obliga- 
tiooc actiooempooi dicit,  auc  dc obiigacione 
ciuili  ,  aut  de  obligatione  fecundum  unum> 
qtiodqueiusconfidciaracritaccipiendum. 

THESIS  II. 

Lit.  A. 

Cioilemaitcfle  condi&ionem  triticiariam, 
&  tamcn  ab  aucorc  oomcn  accepifle  cooceodic 
Verum  hoc  pofico  pcctoriam  eam  eflc  tentart 
pofiit :  fiquidem  fi  ciuilisfit.legem  aliquam  po- 

Siuli  Romaoiautore  Triticio  aliquoiaramfuif- 
eoporcerct.*  cuiufmodi  legis  oullus  Romaoa-  / 
rumlcgumcolleclor  voquamfccirmoncioocm: 

Suamaisnec  vilamplaoe  gcotcm  Triticiamdi- 
:am  ab  Onufrio  .Fuluio  Vrfino,  Auguftino  re- 
lacam  vidcam. 

L  i  T-  B. 

Striffi iurii  ]  Tctan  poflit  Cuiacio,c6diclion2 
haccfle  arbittatia  i.quia  alias  fuperuacua  videri 
poflic,  fufttcicnccgeueralicondiftionccerri  vcl 
iaccxti,  x.  quiaahascuiio  hanc  adioncm  fola 
Hhh   a  pcctt- 

Digitized  by  Google 


4tl  DISPUTA 
p„cuoianumerata  non  veniat ,  noo  videtut  co  • 
modadaripofletatio:ruuolacnim  eft  Tr  lit. 
D.quoJ  hic  furficiatcondicttocciti  .-quoniam 
hrcnoncaotum.iaturpro  pccuoia  nurocrata, 
ncqucccrcicantum.fcdctiamincciticonJiitio 
legibus  prodita  cft  Quod  fi.igitur hxc  ratio  fuf- 
ficeret.nccpioaliishxccondicliodarctur.quia 
condictio  ccftivcltnccrrifufticcrct.  Etiguur 
probabiiirer  fta^uemus  huic  condictiout  lo- 
cum  cfle.v bi  rcs  poft  culpam  vcl  moram  dcpci- 
ditaeft,  cuius  xltimatioarbittto  judios  pcr- 
nmcacur ,  vt  bactcnus :  licet  non  codero  mojo, 
quoalixac"t;oaesarbitrarix  funt  ,hxcquoquc 
atbitrariapollit  appellari. 

THBSIS  III. 
L  t  t.  A. 

Supereft.ioquit.actio  dc  co  qaod  certoloco. 
Vbt non  appacct ,  quo refpcctu  iftam  actioncm 
fupereflcdicar,  fiqutdemnon  habet  rationem 
finis  aut  cxtremi ,  ncquc  in  Digeftis  ncque  ia 
thefibusTr.  cum  poftca  ttaclet  de  conftiruta 
f  ecunia.  Cxtcruro  qua?  prolizc  de  ratiooe  coa  • 
tinuationisttadit,  nullius momenti funt  qui- 
bus  rationem  rcddere  conatur , quarc  de  hac  a- 
aioncin  D.C.&  Inft  diucrfiflimislocis  tia&e- 
tut  Nequequicquam tam  ahcno  loco  collocari 
poterit,  quodfiita  agatut,  nooaliquo  colora 
po(Etdcfeadi:atitatn  D.libt.i.fic s  8c  4t  hxc 
matcna  ptoponi  potuiflcf.  Cxterum  contin- 
natioCuiacijtectiasfchibct,  petnot  adth  i. 
lit.B.  L»t.  B. 

§uM&ipf*tJlc«>uli8ie-  ]  Generali  appellatio- 
■e  omncs  actioucs  io  peifonam  condictioncs 
dicuncur:  anautero  in  fpccie  condictio  tccle 
appelletur,mentodubites:  otfiquatcnushxc 
aclioezftipulatuaut  mutue  datut ,  ez  quibus 
peifecondictiooes  nafcuntut.Ulud  autem  tc- 
cte,  quodhancactioncmait.  nouamcfle  non 
gencieactionis.fcdqualitate.idcft,  vtaftione 
«zftipulatu  mutuo,  ez  tcftamcoto  adijciatut 
oualitaslocialicni.proptet  quamxfttmattc  iu- 
dicisarbittio  committatur.  In  quo  mantfefto 
lapfus eft  Anton .F*b  is  tonitli  »  vbi hancactio- 
acmocgatcflcez  vllaptxccdvoti  obligationc, 
»cc  prii  « .>afci  cam  vult ,  quam  in  illo  loco  rc- 
pcrrutfucrit,  quiconuenni  dtber.  Quxfcn- 
tentiactiamtcfutatione  iadirnacft:  quiscnim 
Bouusille  modusproducen  Jia-ltiouis^&quam 
ab  uida  &  ineptaactionis  caufa  dcprclflio rci 
ioloto  vbicu  oucnirc  vciis^  &  li  crcduoi  mu- 
tata  voiutaccnfiagat.iidculucriiproptei  nu- 
4ameus  voluauuoaici  &  czptiatc  aclionc.Et 
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vcro  actioncm  arbitrariam  ab  aftioneex  ftipa- 

latufpcciccaufaac  originc  diuerfam  non  efle. 
quod  abfurdc  contcndit  Ant  Fab  docet  apcrte 
l  i.%.i.dtto<juodcertoloco.  vbi  ICtusait,  hanc  a. 
clioncmcx  ftipulatu  venirefacir/  itf.§.i  d  coji. 
ftc  vbi  dicitut ,  fi  cenoloco qu;d cfroftitutum 
fic.cciam  aliolocoapi  r-oflc.-  acttonc  vidcliccc 
ez  conftitnto  non  noua.additur emm,excmplo 
atbitrarixaclionts,  cxftipularuncmpecompe- 
tentis.  Ncquc  enim idco in  hac  fpccialc  efic  di- 
ccndum  cft.quod  vtpoteprxtona.exxquitate 
maoisdefccndar.  Nam  &  acliocx  ccftamcnto, 
quxetiam  prontct  loci  adicctioncm  aibitrara 
fit/  r  d>zo  quodcert  rc&cxquitatistationcm 
habcte dici  potr ft ,  vtpote confcruandisdcfua- 
clorum  volunrafbus  vtilitatis  8c  ncceflitatit 
ca<ifainrroducla<r£./.»  in  fr  .d  obligAt  Erqiidni 
d  camus,  actionem  ftridti  iuris,  auto  itatcle- 
gis.  pcnesquamcftomniumactionumconfor- 
mandarumfaculras ,  peradicdtoncm loci vti- 
lcmficricxdtrecta& obliquaci. 

Lit  C. 

Quintft  0rbitr*ria.]Hotat\in\  eft  fupra  ad  difp. 
il  dup  ici fenfu aclioncsarbitiaiias dicitaltero, 
quod  arbirrium  aliquod  fcntcntiam  dcfinitma 
prxcedar  raltero,  qi:od  totom  atbtrio  iuduis 
pcrmittatnr:quod  connngit  io  hac  adionc.vbi 
ptoptcr  vtilitatcm  loci  reo adcmpcam  ptirc  pe- 
tisonpotcft. 

Lit.  B. 

Ennmerarhicfpccicsconoentionu,  ez  qaib. 
hxcaclioafbitrariatompcrat ,  cautiOnem,  id 
eftftipulattoncm  mutuum  ic  couftitutum  ,  & 
fubiicittn  aliisquoque  conucntiontbus  idcm 
fierifi  ftfifii  iutis  fint.  At  nou  vidcntuicflc  a- 
lix- fiquidcm  quod  ad  actionemcx  tr  ftamcnto 
attmct ,  illam  arbirramm  facit  non  conucntio, 
fcd  tufliim  tcftatotis  dc  folucndocettoloco / 1. 
A.r.ncqucputorcfpcziflcTr  adcalum  fingula- 
trm  ,  quoforrcczcaufaconttaCtusinuom  natt 
datumaliquidcft,  vt  ceito  loco  pt  Cunia  dare- 
cur  quamuisacriopr^fcriptisvcibisr.onad  im- 
plcndum  prxcifc  courraclum  ,  fcd  ad  iRtcrcflc 
confcratu:  /.;.§.  i.d.prtfcriptvttb- 

L  i  t.  F. 

Negar occctTum  cflV  ,  ti  arbirrii  menrio  fiat. 
Vcrum  ego  m  igis  fcntiocum  H  tiom  quitn 
pro  difl*citat  Tr.qnoi  iam  fola  rbtnti  mcntio 
facit,  vtha-cactioalioloco  vcilirct  luflicuarur. 
qi:adccaufaacbitiaria,  &  loarbitru  m  iudicit 
coafettidtcitur  Li.i»jr  &i.  yh  t.  &.  alias  oofl 
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finfra  aibitrii  mentiooc  plus  loco  pctitnrus  tentia  locus  conrraclus  noo  fimpltcitcr  ,  frd 

elfctacfor.  tumdemumtnbuittbrum,  fitcus  ibi  rcperta- 

L  t  t.    G.  tut.Etctgocumlocuscootta&usmodusfufor- 

UoHfH9msfididoneolceo  ]Homonymizh\ce(\i  tiendifon.  indcnccelfario confquitur  folam 

in  rerbo ,  idonet»,  quoniam  qui  vbiquc  pcti  poife  repetitiooem  in  loco ,  cttracoaueotionem  ibi 

pucant.omocm  locum  tdooeum  etfcafrirmant.  celcbratam,  non  tribucrc  forum  in  ciuilibus* 

CxteroquiohxcfcoreoriaTr.cft.  iislocis  a-  quiain  deli<2is«c  crimioalibushocfpecialc  cft, 

gendum  effc  &  agi  po(fe,quibus  alias  non  adie-  Tt  rcus  vbicunque  rcpcrrus  polfit  accufari. 

Cfolocorcftcagercrur.  Ercnim  abfurdum  fue-  THESIS  IV. 

titlocumadicflumci  fioi .  vt  facultas  agendi  Lt  t.  A. 

«ooftringacur,  hocopcrari ,  vt  faculcasagendi  Ait  in  rhefi,haoc  aftioncm  abaliisaclionib. 

longc  lacequc&  quidcm  contra  intentioocm  &rbitrariiscaufadif?crrc,quodeamnoncontu- 

cootrahcotiumamplior  fierct.  Et  cum  prxtcr  macia  vcldolus.fcdlocusadiecfuspanar.Hoc 

hoc  fpeclauerit,  ne facultasagendi  intcrcidc-  quidcm  fuo  fortafln  modo  dcfendt  Sc  faluari 

ret.fatiscffcdebet, credirori,  fi  pofliccxpcriri  poreft:  fcd  improprie  &  infubciliccr  dici:ur, 

iUislocis.quibusaliasiuscft  Eticdccommode  quodv.c  vioJicacioocm,ad«onc,quodmccu$ 

explicaodt  func  ccxcus  «»/«£■  *5  d.iud.&tnUg.  caufa,  contumaciapariat  vcl  Jolus :  ftquidcar- 

\6  dteonftit  peenn  vbi  dicicur,  vbique  pcci  polfe,  bittiumcontumaciamprarccdit ,  cui  fi  non  pa- 

fcquocunqucloco:  quocuoqucfc.  agtpocuif-  reaturez concumacia.  fequitiirfcorentiadcfi- 

fcr  ,li  locus  adicdtus  non fuiifet.  Ncque  alitcr  nitiua   Scd  &  non  minusirromagis  bxcactio 

dcfendctepoflisaliorum  fcntcntiam,  nifiten-  dici  poflitcife  ez  culpac*  mo:a  rei.qux  facit.vc 

tauerisiutcRomaooordioario  io  quocunque  in  alto  locoa&ioaibitraria  dtclari  poflit.Adco- 

loco  quisrepcritut, ibi  coouenitipolfc  :  quod  qucdiffercotiaharumacliooumea  eft,  quam 

Iicctinrcpubl.  ciufmodi ,  in  quaomncs  Magi-  notauimusad  ch. prxc  d  lit  C.  licct  illasnulla 

ftratus  ab  rno  abfolute  fupeiiori  dcpeudcnt,  adteela  caurionc  aut  dtftinclione  .  confufim 

abfurdumadco  vidcri  non  poffit,  attamcnturi  proponat  &  maie ,  1;  >fc  Tnbo.m  | prtttrt*.  ji. 

uofttocooaenireooo videttir, ezquo  hocfpe-  Infi d,*Qion. 

cialirervrbt  Romxdarum  vidctur,  vr  tlla  fo-  Lit.  C. 

rnm  communc  omnium  ciuium  Romanorum  Affirmat  hac  lit.qucd  vtilitatisrci  indftincle 

eifet.  Etfacttpro  feotentiaTr  quod  dicitutf»  habcarur  ratio.fiuem  morafuerit  fiucnon.Di. 

/.»7 dt condiH.indtb  cumquicercolocofcdcbe-  uerfafcoreotia,  quam  Cuiacius  tuctur.  vcrioc 

tc purarfoluir.quouislocorcpctcrepofle.-quod  vidctur,  cz ciuldem  rattone  ,  quod  abfurdi  m 

fancaccipidcbct  dc  loco,  vbi  alias  accipieos  fit ,  eiushabcrirationem ,  qui  moram  admifir. 

conueoit t  poflet ,  ncc  dubium  habcri , quin  ibi  Ncquc  obftar.quod  cum  vtiquc  hic cttam  vti- 

quiltbetlocusopponarurei,quopccuoia  foiuta  iitas  tejveoiat io confidcrationcm/.a./,  r  huic 

fuit.Et  :ncprumcft,quod  Bart  inh.h  tit  notat,  tamcnacliooi  oifi  pixccdcntc  mora  tet  locus 

teumconueoiri  taoquam  fugitiuum ,  mazimo  eifenoo  videtur :  quoniam  rcf|  ordcotprclligi 

cumetiamcziuftiscaufis  impcdttushacaclio-  aCuiacioin  hacquxftiottemotamnon  fimoli- 

ac  rccf  c conucntatur  Ncc magisillud  ciufdcm  cem,id  eft.ceflattoocm qualem.cz ittfta  fottaf- 

Barr.folidum,  quodreumiragrauarum  in  alio  fe  caufa  ortam.fcdrr.oram  proprie  fnmptam  & 

rclcuart dicit,  quodciusinrercflehabearurra  culpam.perquamrcusnon  iuftiscaufisimpcdi- 

tio.Scdncqucfcquiturfolui  porcftquocuoque  tut,  fedfiuftrandtgtatiain  locom  pod  venit» 

loco./  \n%.\.d.V.O.  Ergoetiampcti:qu:acxc-  Neque  illud  probandum  1 ft ,  qttodTr.ita  hac 

pluuiquodibid  ftatim fcquttur,  haoc  lllatio-  lir.  dtfputat  ,  atquc  fi  femperfolius  dcbuotic 

ncma  folutione  ad  pctitioncm  pcrpetuam  $t  giatialocusadijccrecor.-  quippc  vt  do;  et  /. a.j. 

gcaeralemnonefleoftendit;  8c  to  noftri*  tcr  vit  fc.r*r. ctiamcreditorisinrercflc  poreft.ccito 

minis  hxcpcrfpicuad  fTcrcntixratioeft.quod  loco  pe< uotamfolurvelutt  fi  dedcritpccuniam 

'  vtaliquolocopctatur,  ira  vt  iudiciorcuscoo-  traicclitiam ,  ibi  teccprntus,  vbi  fubpocna  vel 

neoiatur ,  ( altascnim  eztraiudioalircr  vbjque  pigooubus  pecuoiam  debeat.IpfcautcmlttD. 

pcci  poccftjforum  compcccos  &  tur  fdi  :Hoium  fcotcntix  fux ,  quod  fcmpcr  vtitiratisrc  1  ,-a.to 

oportct  cflc  fundatam.  Deoiquc  fcntcntiam  habcnda  fir.obiicir,  quod  mora vtiquc  rco  no- 

iftamconfirmatj  quodcxrcccptaflc  vcxa  fca-  cctcdcbcat^  &icfp ondct  .hoc vcium cflcnon 

Hhh  |  vc 
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v t  ius  quxfitum  auferatur.fed  vt  obligarto  ran-  arbitrari a.quam  talera  facif  mora,  ad  erTectam. 
tum  perpcructur.  Vcrum  criam  hic  poftenor  vtintcrcffeactorisxftiraetur.quodattcndinon 
cffccTusiusquxfitumaufert,  vtne  pcr  inreri-  poteft.  vbiipficonuentonullamora  imputati 
tumrcidcbirorliberetur:  &non  quxriturhic  poreft  :  quiarefpondeOadacTioncm  hanc  fun- 
dccafurciperemptx.ad  quemcrTcaus  ille  po-  didamfufficercmorameiTecommilTama  prin- 
ilcriorperrioct.quoniam  vbipccunianumcra-  cipali.  nequeaur  perperuum  aut  neeelfatiura 
ta dcbetur interitus  regularirer  ooa  libcrat  de-  efle ,  *t  intcrcfle  aclons in  hanc  aclionem  ve- 
bitorem*  adcoqueautin  hac  matcna omnino  niat.fedpofle  veoiretantumexpattecoijuenti. 
tnoram  oocere  tconcgandum  erir.autfinocer.  quodcriamconringirinfpecie  l.s.h  f.Pnsfiter- 
ai  hunc  efFcclum  .  dc  quo  quxnmus ,  nocere  iam  vidcri ,  fieri  non  pofie  ,  fidciuflbrcm  folum 
conccdcndum  eft  :  cun.prxfcrrim ,  quod  dici  eflc  in  mora.quinconcurrat  mora -ei  principa- 
folcr.moramtaurumnocereadpcrpetuandam  UsMrfum  /.<p.§.i.*fideiuflbrc,vbi  dicitur,  noa 
▼el  conferuanda  m  obligationem  »  fere  intelli-  pofle  conueniri  fidcmiTorem.  aorcquam  reus  ia 
earur  de  raoraalicna.quod  v.c.mora  rci  vlreriui  locum  adieAum pcruenire potoerit :cx  quo  vti- 
iondcbcatnocercfideiuflori,  vt  ootatur  io  l-   quetempotcfatcndument.reum  incrpere  efie 

 ,„  0fl  i  v  o  in  mora.Verura  in  hac  quxftione  vtique  termi- 

\  1T.  E.  dihabtlesponendi  lunr.&diltingui  oporretin- 

Mtdtdtbittrinlccnmvtnirt  fttnit. )  Duplex  tcrmoramfimphccm  &  quamcuraque  croad- 
fcufus  cft.vel  quodabfoluraimpoflibiliraie.vel  fionem ,  citta  quam  non  potetit  conucniri  fide- 
auodalias  impeditus  venire  non  potuerit.  II-  iuffor.  fcinttamorara  veram fruftraroriamque 
lumcafuma  Tr.  tracTariexeoparet,  quodait,  dilationero ,  quxobiuftascaufas  poteft  abefle 
tacirediemcohxrcreftipulatiooi,  &  proinde  arco,  & faccre  ne  graums  reoeatur.vr  tamcn 
aatcaEinonpoiTciuxtaf.  Itc+s.lnfid.V.O.cr-  poftlc  cfle  moraio  fideiuiTorc .  fiquidcro  hxca- 
teruraalia  tmpcdimeni* ,  non  faciunt  ccflarc  Aiocorapetit.  eriamfi  vbicxiaftacaufa  10  lo. 
hancacTionem.  cum  adiecTum  noo  fueritperucntura, /.lii.r  ita 

LiT.  p#  vidclicct,  vthoccafu  vnlitastci  tantumnoDC- 

VtltatrinfimiUmcrttonfiituatur.jV.c.actim   eiamaaorisveniatin  confiderationcm. 
icuspaulopoftmoram  copiam  fui  fecifler  ,  &  Idem  hoceftcum  co  quod 

folucre paratus  eflet .  aflor  morofc  curo poflet,   eradidir  rb.prxccd  Iir  B. arapl.ar.oautem  .  auc 
Pccon.amc*igercdiftuhflet.  necfideiurtora.tcconueo.r.pofnr.quarniolo- 
URcic     v  cumadiectumperucnirepotuit,  non  vtdetura- 

THESIS    V.  licuiusmomcnri.quodead.rariofitdcbirorisle 
Lit-   B.  fidciufloris.&cod.tempore  ,  vrerquein  locum 

StatuithicTr.  quodcontra  fideiurtorcm  ta-  peruenircpoflint:  illudr nimouod  liccrin  alia 
mcn  dcrur  hxc  aftio arbittaria ,  fi  ipfe  moram  quxftione  proponit  B*rt  inUb  r.de  fidciuflbre 
commiferit.Conrrariumtenraripoflevidcrur,  debiliori, friuolumeft.Emplanc  Tr.fcntentiar 
vbipnmumreus  tempore  conftituto  non  fol-  locus ,  fi  io  diuetfislocistcus*  fideifluor  fiot 
uit,  fideiuflbrcm.  quiipfeiomoranon  ruerat,  conftiiuti.quicafuscft/yi/^/f^wwo  tp.i.id, 
pofleconucniri;  nonqutdemvtaugearur  obli-  fidtimftr, 
jratiofideiuflbris,  8c  rariohabcarur  inrercflea- 

cToris,fcdintereflefideiuflbrisc6uenri:vrfuffi-  Lit-  C. 

«iatpoftraletempus,  quoinlocumperueniri 

potuitfolutionemartfofaaamnonfuiflc:fiqui-  Ait  hic,  fi  fidctuITorfolusmoram  fecenrau- 
demconftat  iurevercrietiamnon  intcrpclfato  gcnobligationcm.  Cni  obftare  vidcrur  quod 
tco  reftacooueniri  potuiflc  fideiuflbrem:  vt  ipfe  Tr  rraditth.  4.1ir  D.  xftimari  vnltPtcm 
proindcbicqunqucconueniripofle  dcbear.v-  tei  ctiamfifuerit  inroora:  quoniam  tideiuflor 
bi  (blaceflattofolucndifacit,  vtaliolocoaaio  noneritdcteriori$condirionis>quamreusprin> 
conccdatui.cui fentenrix  firmandx rectc  addu-  cipalis. ocque commodc  porcft  dici augeri  ob- 
cirura  Coraf  Lt.h.t.  vbi  negaturfideioflorisco-  ligario,  fi  ipfiusfideiuflbris  vtiliras  xftimecur, 
ucntiattgcnobligationem.quxfanemcritoau-  nififingulari  cafu,quo  intcrcfleacTorisfuperac 
eercdcbcrdt.liiplcquoqiinmorafuiirct  Ncqi  interefrc rei.Obijcitautem fibi Ttcutler.quod 
uWftat,  quodfpccialcvidcripolfitacTionchac   fidciuflbrnoopoflitaccipi  in  diuiorcm  condi-  , 

tioncm, 

*  •  I 
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tionem.&  tefpondethocficriexeuenru,  vrob- 
liparioangearur.  Noo  farisbenc,  quoniamcul- 
paaltcuius&mora,  non  rcclcimputaturcucn- 
rui,agitur  auccmhicdc  moranonrci.fcdipfius 
fidciuflbris. 

Lit.  D.  &  E. 

Propofitio  hxc  cftTr.inth.  obmotamptin- 
cipalis  obligatioocm  fideiuflbtis  non  augeri. 
nifi  appareat  fidci  uflbrcm  ctiam  fc  obligafle  oo- 
mineeiusquod  intcrcft.  Cui  fcntcntixobftat 
Don  tam/.&8  quoniamcadc  obligationepctpe- 
tuandalcu  conferuaodatradar  ,  quxporius/. 
qtu.ro  u.inpr  /wa/r.  Scptem  explicationcs,  di- 
ftincliooes  Jcconciliationespoft  gl  ordincre- 
ferr &  cxaminat Barrol.f»/.8.& /  cx quibusqua- 
tuornon  improbabi!c.  vidcriporlunt.t  qoodto. 
terfir.  an  tempore  fideiuflioDisdcbttx  fucrint 
vfnrxaopoft  :  quamuisdubium  oon  vjdearur, 
q.uin  illud  in  vrroqucrexruAs  h.t.&ml  tfjw*- 
tt,  incrementum  inrereflcaur  vfuiarumpoftca 
acccflerir.  2  altudcflcnon  aageri  obligarionc, 
It  oon  prxftari  vfuras,quoniam  cum  vfurx  *e- 
niaor  officioiudicis,  carumprxftarionc  obliga- 
tio ipfa non  augearur.  Verura  oec hxc  fenrenria 
conuenit  meoti  Jlfricaoi,qiii  non  ctcdendus  eft 
caprafle  fubtiliratem  verborum,  fed  hoc  voiuif- 
fc  ooo  debcre  propter  moram  rei  grauari  fide- 
inflbrem.vt  plus  prxftare  tencat  ui.cum  prxfer- 
tim  viurx  ob  moram  deberi  dicaotur :  qux  &  a- 
liaprolixc  &  feread  naufeam  morc  fuo  contra 
hanc  fcnrcnriam  dectamac  DcntUm  ind.it.  h.t.n. 
10  frftftttntiitu-i  lmetcffc  an  quisinccrccflcrit 
in  ccrtarn  &  limiratam  quaBtitatem,  ao  fimpli • 
cirer.  4.  quod  aliud  fir  10  vfurisquxdebcotur 
exofficioiudicis  fccuodum  naturam  a&ioois, 
vtiofpecie  d  l.  *>y  aliud  iniis  quxdebenrurAc 
accedunt  prxrer  oaruram  aclionis,  ut  io  cafu  /. 
thoe  ///.quam  feotentum  lohan.  fcquitur  Bart. 
ibid  SedTr  ab  hisomnibus  diucrfus  ,  nonpu- 
tat  tcoeri fideiuflbrem,  oifi  apparear,etiam no- 
miocciusqnodiocfieft.cumfcobligaiTc ;  occ 
tamco  cxplicat.ao opus  fir  exprcfla  conueorio, 
aocx  circumftantiis  &  couiccluns  prxfumpra 
fuflficiat.Et  videturfibicontrariusiofiocth.vbi 
quxric.vrtdenamconftct.quodfidciufibrinfpe. 
cie  /  8  h  t  aoa  obhgaucrit  fe  io  inrereflc,  Sc  rc- 
fponder,quia  ftipuiapo fir  ftricxi  iuris.  Ex  hoc 
enimfequitur,  non  cxeo  conciliaoda  cfle  pu- 
goaariaioca.an obligaueritle  fideiuiror  nomi- 
nceiusquodinrcrcft,  fcd  cx  qualitatc  coocra- 
ftuscui  fidciuflbt  acccuu  ;  quooiam  aliasdu- 


EX  LEGE  ET  TRITIC  4?« 
bium  eflcnonporcft  ,  quioctiam  ftipulatiooi 
itaacccdat reclc fideiuflor,  vt obltgct fcnomi- 
ocomnis  inrcreflcflt  cumde  iurc  quxrimus.id 
cui  ius  accomraodari  deber.  prxfupponi  dcbcr, 
nequeexeoquod  ftipulacioftric*tiiuriseft,col- 
ligerepofluraus.fideiuflbremadinteteiTe  fenS 
obligafle.quod  facti  eft.fcd  quia  titom  in  fum- 
mam  ptincipalem  intcraenitTe  fidciuflbrcm  I- 
Ctusproponir,iodeobligationcmciusnoraine 
quod  iorcreft,nonaugcn  dcbcrercfpondit.  Ec 
ergohxcquxftioeft.curwsd./.  8-non  veniacac- 
ccftio  cius  quod  ioccccft.cum  tamcn  acceflio  v- 
f  iratum  vcniatia/.  j^.locari  j  vbi  refpoofiooi 
Treuc.locuscflcpoteft,  qux  tamenreucrain- 
cidir  in  fcnrcntiam  Iohan.  quoniam  fcil.in  bo- 
oxfidciiudictisfccundum  oaturam  acxionisr- 
furx  adiudicantur .  liccr  in  conrrarium  hoc  mo* 
ucat ,  quod  cumomnisfideiuflio  fiarper  ftipu- 
lationem,  proprcrnaruram  concraccus,  cui  ac- 
cedit  ftipulatio  vatiari  ,  &  a&iocxrendi  pofle 
oonvidetur  ,  quooiam  fideiuflbrooo adtiooe 
locati,fcdexftipulatu  conucnitur*cum  prxfet- 
tim  aclio arbitraria ipfa xquitate quadam oita- 
tur.  Pofsitramco  hxc  fenrcntiairaaccommo- 
dari.vcdicamusinfumma.intetefle  ,  anfide- 
iuflbr  fe  firaplicitcrobligauerit ;  ao  in  certam 
quantitatcm,  velitidcm  an fc  obligauerit  fim- 
plicirer,  aninomnemcaufam  ;  vt  videlicer  ia 
dubio benignius  fefe  obligafle  cenfeatut ,  vbi 
accefsir  conccacluiboaxfidei,  cx  quodcfcen- 
deos aclio oaturafua admittit  augmcnrura  vfu- 
rarum>arg.</ /^jlocari.exquacnam  refponde- 
turobie£tioni,quampauloanredeoatura  fidc-  ' 
iufsionis,  qux fir pcr ftipularioncm ,  propofui- 
mus.  quooiam  vribiair Paulus  reoctut  fidciuf- 
for.perindeac  fi  dixifler,  fe  fide  fua  cfle  iubere, 
in  qaanruradebitoromcondemnariex  bonafi- 
dcoportebit.  Quod  autcrojW/  wdefideiuf- 
fioneio  omocm  caufam  propooitut ,  ooc  ira  ac- 
cipieodumeft  ,  quafi  id  difcrte  cxprimi  opor- 
tcar,  fed  quodcoipfo,  dum  citrameorionem 
cctrxquanriratisiotetcedit,io  omDcn)  caufam 
iotcrcefsiiTc  vidcatur  Arq.ita  cooiunclis  dua- 
bus  diftindlionibus  aotc  propoGtis.an  intcr- 
ccflcrir  fimplicitet  ,  ao  pro  ccrta  quancicace, 
icemqucanfupcrconcracrtu .  exquofecuodum 
oaturam  adtionis  vfunx  dcbcaotur  oec  oe» 
rcs  iftaexpedieoda  videtut.  Etprobarurillud 
txl.  6i.%.primet  d.  fidtinfftr.  videliccr  fide  iuf- 
forem  tCDcriin  vfurascxmora  fi  io  ipfam  con-  ' 
ducliooem.ooo  inccrtam  fummam  fc  obliga- 
wutthcxtltg  ficHndn  §.fin»ldt*dmmiJiri>tio  rer. 

gdcinit» 
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*i  tiuit  eodcmque  refcrendaeft  le*.<,ui>:ra  C.od,  poiis,  quodadfolueodum  (tipulatione  confti- 
dttaBts inttr «wipr.nihilautcm hucpcrtinet  Ug.  cucum  eit.  Verum  hacracione  Tr.&c  Doncll  m 
fi  f  ficundo  d*fidetuffor.q\iodtbi(pc.c\A\i<>(igQi-  fcocenciamCuiacii,  quodeciamproprec  adie- 
fic  ario  eft  v  erboi  u  tn  omnem  caufam  n.ntui :  quia    cltoncm  tcmporisfi at  arbittaria  ,  iacidcre  vi- 


fideiufiorlcceTcatutobligafle.  iolctctiamhuc  mittatur.  G!,Br.  Salie.fr  Caftr.tcCtc  d  +  acci- 

afferci/fj  1  i-*ivt  hg**jeu  fidetcomm  f>c.vbi  piuntdeccmporc,  quod  ftipulationi  adicftum 

dicuur,itipuljtioflcmcapcrc!ocrcmcorumejt  nonfuir.Scdquiaobftaic  vidcrur,  quodin  ftri- 

▼furisS:  ftuciibus.  Sed  mroitum  Itipulacio  illa  cli  iucisiudiciiseius.quodintcrcft,  vfurarum- 

lcga'orurocautionaliscftinducusnaturam  ob-  quccriamexmoranonhabeacorracio.idcodu- 

Jigationiscx  ceftam«oco,quxracionefru#uuin  plicitcrrcfpondergl.  I.  w/.accipieoducilepio, 

&  vforatum  bonxfidci  obliganonisoatutam \-  etiam,  quam refponilonem ,  vtpotcqux  violcc 

mitatur.Illacontroucrfiahaclit.fupereft,anin-  liceramibid.  improbaot  Br.fr  Caflr.  vclquod 

tcrclievel  vfurxquxcx  mora  debeii  dicuorur  loquirur  JCtusdcaetionecxftipularu.quxhac 

rcctcdicanturefleinobligationc  Etcgocon-  inrcbon  fid*aclionumoaturam  imitatur'vcl 

iraTrcutler  &  Doncllmagisfcntiocum  Cuia-  quodiotclligatut damnum  emergcns:  exquo 

cicpropric  loqucndo  vfurasiftasinobligatio-  quomodo  cfficiatur  fcntcntia  maoifcfto  falfa, 

ue  nonciTepertextum»»/  *9  %.\daclion  empt,  vrTrcuc-ait.cgononaoirn,aduerro.& hancrcm 

Sc  rationcmj  quodinobligatiooccflc  non  po-  &  opinionemita  ommoo  cxplicandam  efle  e- 

ccft.quod  noo  eft  in  cooucotione:quo  pertincc  xiftimoivt  vidcl.locusquidem.fed  aoa  tcmpus 

Tulgatavfuratum  diftioctioa  caula  cfficicoce  ftipulacioni  fucriradiectus.& quodreusinnio- 

propofitaab  ipfo  Trcutlct.  f  i.dtfputatton.  %.  rahicnt  Sc  dcftinacorcmpore.tnlocum  non  vc- 

thef  »■  quod vfutxdcbcantur  cx  conucnrioae  ncrit.  Licct  cnimpoftcaibicomparcat.  Sc  io 

vclexmora  ;  8c  fi  hx  vfurx  vcrcin  oMigacionc  cod.actor  experiatur,  ramenquia?cloralibia- 

eflenc.eciamc^dcmnationefcquucafupcrprin-  gereporuic,  &  ita  ipfifemcliusobtincndar  vti- 

cipali:vfur*adhuc  petipoflcnt  Etproindcnon  jiratis  tcmponsquxfitumfuir,  non  porcftoee 

fatiscapio.  quxna»  iltillaoatutalisobligatio,  debet  hocipfiadimi,  eciam pofteainlocoad- 

quamTreucl.adducit.quxvtiqueoonconucn-  ieclocxperiatur. 

tiooialicui,  ted  fimnlici  xquitatiadfcribcnda  LtT.  B. 

▼idcatur.  Nequcmoueor  quod  in  /.8  hoc  tttul.  Sottcfoluta  inquit  Tr.  nulla  fupereft  actiot 

iotcreiTc  dicitur  augerc  obligationem  :  quo-  admtcrcfle  \oc\U. frvlt  fc.f.quiadcbeturoffi- 

oiam  hoc  dicirur  impropric  tatione  cfleclus,  ooiudicismcrcenario,  cui ftiblaraaclione lo- 

quodadofficiumiudicis  pcrtincat  ciushaberc  cuscflenoapotcft;quopertioetdiftioclio  Tr. 

ratioaem  ,  pcrinde ac  fi  inobligationcm  dcdu-  interacccflortumquod  officio  ludicis  vcnit,  5c 

clumfuiflct:  cxtetoquio  fi  exeo  quod  dcbcii  quod  iurcaclioois  ;  liccthocoaturam  habcat 

aliquaododicuntor,tc#e  inferretur.eascflein  principalis,  quodapparetin  vfurisftipulatiooe 

obligationcifcqueretor.etiarnfrudtustnWonaj  promiflis  Neque obltar/ 1  §  idem  tutian  h  tit. 

fidciconrra&ib.fimplicirer,  6c  in  ftndti  iuri*  yclquiafolurio  facta  eft  adiccto  ,  vcl  pocius 

poftliccm  contcftatameiTcinobligatiooe.-Sed  quiaaliolococontrjformam ftipulationis, non 

nimirummoranouaquxdamcaufaeft,exqua  confcnciencecceditoce.  Quatritor  autem  ,  vc 

dcbcri  vidcncur  ,  quatcnus  caofliciumiudicis  hocaddamusinifta  fpecic  an  iotegrx  fummx 

inducic.  peciciofupcrfir,anfaltcra  eiusqur  intctcft.  Ec 

THESIS    VI.  T«dcturinhocnonfatisconueoirTcMarcellocu 

Lit.  A.  lulun  K  cfalrcmquodintcreft.peti  voluir  hic 

CeflacinquicTrcuc  officiumiudicis.fireus  cotamfummam  tanqoam  io  nihilum  libcrato 

inloco  adicclo  cooueoiatuc,  fubiecta  limica-  teo.qtiialiolocofoluiflct.quodexemploinfu- 

tioneincxegefi,»»/»  attidtffet  jitpulattu  vtl  vttli-  lxccttolocoxdificandxconfirmar,  &  facirra- 

tat  temforit  tnttruentt :  dc  quorum  verbornm  tio  lvlth.tit.vt  ccdance  petitione  fottis,etiam 

feotcntiahicagicTc  «cipfe  Doncll.  feqmcur,  cius,  quod  incereft ,  pccitio  ceflarevidcatur 

auipoftciioraTcrbacxplicac  dcvttlitatc  ccra-  vlp.  tamcafcntCBtiamiuliaa.  fubaizajnxqui« 
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caremagispcobarcvidctur,  oftcnfanommatim  actionc vtendupurar.  Et  proDonellfacir.quod 

diflimilitudinc  intet  fummzdebttioncm  &  in-  licetobligartoni  dandi  proarbitriopartiumlo- 

fulz  xdiHc^tionem  Scd  obiicitur  tum  quod  i-  cus  aduci  poflit  vcl  non  i  obligationi  autem  fa- 

pfc  vlpiao.fatrtur.vbiadicclo  folutam  noona-  cicndi,dequahtc  agimus.locuaduci  neccficfic 

fci  libctarioncm,  tum  quod  iam  diximus ,  eius  Lt.§  f.h  t.aoa ramcn  indc  cffici  vidttnr  alio  lo- 

fohus  qaod  iotcrcft.non  efle  pcritionem,  quod  co  dirccla  agi  pofle ;  vt  &  hic  vtilttas  loci  Jtto- 

vna  fua<ftioform& ciujquod  iorercft  &  vna  ri  confcructur.  Scdin contrarium  mouct.quod 

ob!igatio,quod  inteteflc  ncc  dcbcti.nec  inob-  veriusvidcrur,  vbi  tcmpus  facicdi  efHuxitpro- 

lig.itioiiceflc.rcfponfumefta  Paulotn Lvlt  h.t.  tinuscfle  aeltoncm  ad  inrerclic  ocqucampliut 

Adptimurartfpondctipoteft,  cx  fcntentia  lu-  infulz fa&ionem  cflc in obltgatiouc ,  qnod  ia 

Iiani  non  contingctc  libetationem  per  omoia.  obligationibus  facicdt  cx  mora  poreftatc  qua- 

Ad  fecundum.quod  Vlp  cxlul.tefeit  &  ptobar,  dam  legisnouatioinducirur.  Er  dariones  vbi- 

adcflcclum,  non  ad  iotcntionem  agenns  rcfc-  queparcsfuor,fedoonfana,&  quzccttolocov- 

rcndum  effe:hoc  eaim  cftquod  Barr  air,totum  nlis,alioplaoeinutilis  infulzfactiocflepoteft.* 

Jsoc  peti  pofle:imo  et iam  petendum  efle.non  vc  vc ptoinde ad faclum alio loco  agi  oon  poffe  vi- 

aclor  cotum  coofcquatur.fed  vt  aclio  fuodctur,  dcatur.fcd  neccflc  fit.aut  ipfo  loco  qui  adie&us 

&  prztetfottem.quzfaiuacftcredirori , inrer-  cftadfactum  agere,  autquod  magis  cft  ,  poft 

eflctanturaprzftctur.-oon&alibi  itaiuscft,vt  moram  re&a  adinrercfle     adcoquc  oooam- 

vbialiquodiusaoc  vtilitasrci  dccft,ipfarespe>  pliusquaoti  ardificium fit,  cutariporeft,  viris 

taturiuris  illius,  quod  folum  peri  non  poteft»  autem  intercfle,  adquod  piincipalicer  agituo 

confcquendi  caufa,  rt  io  fpecic  Lettdm,  de  folu-  aliud  potro  ftatuete  iotercflc ,  vidcatnr  abfur- 

Ciooibus l.lultMtu. \}\.%.i.d.V.O.  Scdvtadthef.  dum  :cumprzferrimilIudintctcfle,/#/*yiMitfi 

Tr.&  cafum.vbi  ipfi  priocipali  pecuoia  toluta  mt*inttrt(l,infulamf*3*mnotttfft :  omoibus  !o- 

fuic.reuertamur.additTr.ctiamfictcditoipro-  cisidcmfit  :  ocquc quod infula  ccrto  loco  fa- 

ccftacusfuetit.fc  vcllefaluumfibifcruareiorer-  cicnda  promifla  cft  .  criam  ccrroloco  iliudin- 

eflc  ,  camtamcnptotcftationcm  cfficcrc  non  rcrcfle  ,  quod  in eius  locun.fucccdtt,folui pto- 

poflc,  vnpfi  a6tiocoai'ctuctui,&  Bart.  tanqua  miflum  cft  Obiigatiooum  autcm  daodi  diuctfa 

diflent.w/.-y/r  h  t.Sc  quem  plcrique  fcquantur,  plancnuo&  cciara  poftmoramrcs  ipfa  adhuc 

reprehcndit.  Cztcrum  Bartol.ibi  diftioguir,ao  in  oblipationc  &  pctitionc  cft.  Facicdcmque 

cceditot  accepca  forte  dcbitorcm  libctaueiit,  piofenrentia  Cuiac/.  ^.d.tud  quar  fimpliciter 

data  v.c.apocha ,  quo  demum  cafu  huoc  prore-  ait.cum  qui  infulam  Capuz  ccrto  rcraporc  ficri 

ftjtioniscffcclumftatuirarg/i.^  7  ^.r  Sedre-  ftipulatuscft.  finito  tcmpotc  quocuoqucJoo» 

r5cc  aoimaducrrit  Caftr  diuetfaro  rationcm  efle  adioccrcfliiagcre  poflie. 

infpccie<rf  §.7.  quodfoiuroadiecloredcfafta  L  1  t.  D. 
oon  fucrir.nccprziudicarepotucritreo  princi- 

pali  :quodibid  Salic  ptobar,  protcftatione  a-  Rcctc  hicaffirmar  Tr.  quodadiectione  rera- 

Itionemadtotercflenonconferuarc:  idemque  porisacriooon  fiacarbirraria.qtiamfcnccoriam 

(implicitcrex  fcnteotia  Wilhclmi  tradir  ibid  conrraCuiac.bctic  mctur  V»n<U  ml.+.hoc  titul. 

Baldvt  proindcfcoteotiaBarc,  reccptaooovi-  &  accuratius  Ant.Ttb.tt  tonitB.  j.  vbiptztera- 

dcaru".  liasdiffereonas  remporis&  loei  ctiam  a Don. 

LlT.J  C.  noratas  .  hancproponir,quod  tcmpus  10  tem- 

Hacr/-.*quod  poft  tit.  A  fubiicit.  (orttcrtdu  porcconnneatut.ita  vtqui  dcbuitcalcdisMar- 

ttrifolutAnonfuptrtjftmflitntmadinttrtjfttitcmfy  cii,ctiam&  multomagisdcbcatcaleodisMaii: 

quodpoftlit  D.*»Btttmfiforttf*t1um,  nuliam  locusautcminloconon  continctur,  itavt  alio 

cum  precedeoribus  ,  quam  tameo  affectabic  locoiouiroftipulatorc  folui  000  poflir.  Ncquc 

Treutl.  habcot  cannexiooem  ,  &  przftabato-  actiofir  arbitrariaproptcr  folam  loci  adicctio- 

moinointerfe  dtuerfa,  eriam  vt  diuetfa  propo-  oem,fcdcumcrcditoraliolacoagctc  vulr  :  ac- 

■i.Cztciuraquzftioliuiuslit. C. hzccft,fi  fa-  quio aorecempusmalc, poftrcmpusomoiooT- 

dumcertolocopromtflumio  obligatione  vet-  tiliter agitur.ncc  vlla  vtilttasrcoaufcrtur.  Sci 

fctur,& fides  pizftita  nonfit  ,  anaibiciatiza-  duoptoCuiacobiicipofluut.i.quodi»/ yhtit, 

Ctionifitlorus;quodaffirmarDoocllus,  quem  diciturproprcrintcrcllc  aclonsdari  aclionem 

Trcuc.fcqukux,  ieducgat  Cuiacius.qui  ducdla  arbiuariam  :  atquin  vbi  tcmpus  inccrucuir, 

f  lii  farpe 
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fxpc  vcrfatutvtilitasaetoris ,  cui  confuli  xquu  felcnnitcr  fucla  habeat  erTccrum  falretn  pacli; 

eft.nccconfult  alia  rarionc  qux  a&ione  atbi-  quod  ncgari  folcr txl.  t  $.4  dt  V.O.  &  cum  co  lo- 

trattapurcft,  cumattio  direccafir  ftricliiuns,  cQtoacMiul.sinprinc.J./uetptil.  qttod  aliud  lic 

inquamnon  vcnit ,  nifi  quodio  ftipulationem  io  cafuobligarionisconftitucudx  &  diffolucn- 

clt  dcduftum.  Rcfpondctur  ,caufa:nintrodu-  dx.de  ijuotnfi -.dtjp.zr  qui  cafus  poilttioi  tracla- 

•cndx  ac"tioais  exUg.i.h.t.  hancfuiflc,  quo.lcz  tur  «»</./.  8.  in  qua  vutgaram  lectionem,  nifi  in 

ratiODCturisnoopotucratcitra  iftamaftioncm  hoc quoqutcontrMfenfum.*  ciimomamatttc  exi- 

coofulicteditoti,fcdtcroporisrario  eft,  ncquc  ltimo,&  improbandamlcdtioocm  Holoandti, 

proptcr  quodcunque  interelfc  aclio  arbirraita  nifi  inhocquotrutcnnlcofum.  Ercntm  lccttoilla 

«onccdcodafut  Qaod  fircplices.rationcm  il-  Holoandnquam  Gothof.ctiam  &  Tr.  fcquun- 

la.-rt  noo  facere  ,  vt  arbitraria  actto  neceflario  tur ,  dcfidcrat  lccflionem  ncgariuarr  :  acccpti- 

fucrit  coocededa,  cum  firTicerepotucriractio-  latio  inutilis  non  babcre  padum  nifi  in  boc 

i)cmdari,pcrquam  ipfafumraapetcretur.-  am-  quoquc  confcnfum  fi:  Vcrum  lccltoneaffiim 


tiuaretcnta,  quod  acccpttlatio inutilis  habcac 
pactum,  quam  >ilt  ipn  admittuot,  omninore- 


plius  rcfpondcbo.cumlocus  Gt  pats  ftipulatio- 
■is.oonpotuiflTefammam  promillam  cxratio- 

fic  iutisaliolocopeti,fedoccerteomninofu>f-  quirit  vt  lcgituT.niJiinhee  etntrn/ttfum.  Acce- 

fcvtioipfaaltionctotumquicquiddebererur,  dir,  quodcx  lcftionc  Holoandri  falfaefficitur 

arbitrioiudicispermirtercrur ,  adeoquc  folum  fenrcnrta,&  itsqux  iptc  htc  rradir  Troul.  con- 

jo:ercfl'cacToris,  qui  aliasad  principale  ajjerc  traria,acccptilatioiieminutiIem,in  dubiouon 

poruiflct,  nonfuiilcfarisprxgnaocemcauiam,  continctc  partum. 
v:hxcaccio  propoocretur,  citra  necefllratem,  Lit.  C. 

auxcdtnd.  l.\.n.t.  ic  quxdcmum  concurrcns       Noracftqux  r»:c;>ropoiiitar  pugoa  inrcr/V/. 

huic  a&iooi  locumfacit  »  in  qua  noo  adoris  t.%.\.h  t.&Ug  o/iar,''e  r»iia«dcquavidc.  C«- 

tanrum,rcivelmaximerci  ctiamrariohabccar.  itu.t\.pbferuatunt'j  tyttdl.  jo.  detudiciie,  Ubr.%. 

a.ArfctturproCuiac  quod/»/  4.»-/.  dicitur,et-  £«<)?.  Pjp/a-vbiquaruorcafusdiftinguir :  ghffin 

iaminlocoadiccloagicur »  tamcn  vcnirevtili-  dict.Ug }.»tfr/j/«/.vbtqaatuormodiscootranum 

tatemtempotis  :quodcam  fimplici  naturx  a-  foluit .-  &  Saliccr.  ibid.  qui  prolixius&  plenius 

crionisezftipulatUDon  conueoiat.  ncceflario  diftinguit.  Carterum  Battolus  ibidim mhila- 

«oofcqui  videtut ,  ctiam  preptct  tempusactio-  fiud rradir,nifi  quod  ex  fcnrcnria  lacobi  de  Bu- 

acmqualificaii  ,  &  adoatutam  atbitiarix  a-  trio  (ctibir.adhoc  vtlcgatus  tcmpore  lcgatio- 

{ticnisioclioare.  Vcium  huic  obicctiooi  fatis  nis  Romxdieconltiturapoflit  cooueniri,  duo 

facrumeftaJ  lit.A.  huiusthcf.  vbi illum Iocum  coniunclimrequiri ,  quod  tcmporelegationis 

$nprincip.l*4.h  ///.explicautmusquodloquatur  incipiat  dcbcri,  &  quodfolutio  inlocumlega- 

dc  cafu ,  vbi  iam  proprer  moram  rei  aclio  arbi-  tionis conferarnr.  Suot  qui  rcfponfo  primo  d. 

tiaria femel  fuodatafutt :  adcoque  vbi citra  lo-  fjkJ.  f.ncgationera  addcndam.  &  iralcgeodum 

«vmtentpusfolum  ftipalacioni  adiectum  fuic,  putaot  ,  conutnmntn dtbert ;  qood  iuuatur  in 

^fentcntix^/. 4.1ocusooocft,  fcd vbi  vdloeos  patticnta.fcd ctfi,  quaindicio cft caufantfimi- 

folusvclcumloco  tcmpasadicdtumfuic:  qui-  Icm  &  dccifioncmptopooi.  Poflit  &  fortc  di- 

buscafibus  aclorfiue  creditot occafione  &  be-  fciDgui.an  Romx  cooftitucam fuetit  an  ioalio 

ncficialoci,  cciamiHtctefle  tcmporis  confcqui  mancipiovcl  vtbc.vt  hec  cafu  conucoicinon 

p0teft.  pofsu.^cdillopofsit.- quodRomaficcapuclm- 

THESIS    VH.  pcrii.&patiia  coromunis,inqua  omncs fubic- 

Lit.    B.  ctiforumfoititi  vidcotur. 
DefinirTr.conftitutum.quodfitcooucntio,  Lit.  E. 

Docethic  etiam  oaturalitcr  tantum  dibi- 


tum  conftttui  pofle,  ciufqae  czemplum  propo- 
a  i  ^  .  t  r.tn.io.iic.v,.  uciimiw.i-*ufiu.»iw»  nitezZafio  ,  fi  qaod  non  (olcnni  rcftamcnto 
definirioerir. Cxterupoft  vcrba, tjuatfuurefpo-  dcbctur.  conftituatur.  Qnta in  rc  coorradtcic 
dtt  cttrttfipuiati :ntm  lubiicir  iu  allcgaris,  auod  fibt  Trcutl.infr p  x.dtfp.  10.  vbi  cx  rcftamcnro 
dtjlipuUutont  Mdto  vtrumeft   Hocverocumillo    aonfolcnni,  negar  hxredcm  obligari  naturali- 

Jlane  nencohxret,  fed  pettinctadaliam  qux-  ter,  aur  in  foroconfcicnrix.  Er  ramco  licet  na- 
lioncM,abboclocoaltcnam,anftipulatio  non    turalitcr  cOB  obligan  dicaraus  ,  soo  tamea 

piotinus 
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protinus  dc bitum  ciufmodi  rcfte  conftitui  Co- 
fcquitur. ■  quippc  quodconftatcx  tali  ttftameo- 
to  Jcbitum.per  ctiorcmfoluturepeti  poflc,  cui 
tamcliquidum  fit>quc.naiuialisebligatioinhi- 
bcat  foluti  tept  titioocm.  Eaim  vci rYobhgatie 
naturaiisquxdicuur  noa  omnisciufdem  genc- 
tiscft,  fedtetminosquofdam&gradushabet  : 
&  ahaio  raerisfinibus  iuris  geotibus  fubfiihr, 
fubnixafolaxquitatc  &  hoaeftate  8c  fcre  de- 
Kitutaaututitatciuris  ciuilis.  cuiufmodi oltm 
cratobligatioex  fideicommiflo  ,  qux  rantura 
pudorecorum,  qui  rogabantut  ,  non  vinculo 
laris coottoetat §A.hijbt J.JUU timJktid.1t  ob- 
ligatio ad antidota l.t.t  in.  d.f€ttt. htr.  Aliacft, 
cx  qualibet  noo  nafcatut  a&io  ,  multos  ta- 
mcn  cicffcclusiusciuile  ttibuit.quodadcxcc- 
ptioocm  fctctcntioncmcft.quodnouanporcft 
Sc  ccnftuui,&  ex ca  dcbuum  compcnfan.quod 
cifideiuflor&pignusaccedir.  Nihil  huc  pcr- 
tiaziLz.C-d.fiJttcsmmtff,  in  cuius  fpecie  ooa 
pererrorem,  fcd confcicntiarcli&i  fidcicora- 
miflumfolutumfuiflc  pteponuut. 

L  i  t-  F. 

Non  cooltituitur  q.iod  ciuilitcrtantumdc- 
bccur.Ratiorcdditura  Tteutl.quia  inconftitu- 
to  oudumpactum  verfatur.  Quod  &  mtnus 
proprie  dici.ncc  famconcludcic  vidctui.Ratio 
&  vera&  perfpicua  eft>  quam  poft  L>d.  &  Barr. 
tcddit  Uftn^.lnperfonam.  Injttt.  d  *&t<n  numir. 
4i.quaiuieptxtorio,  cx quoconftitutum  cft, 
iftud  indebitum  eft  Quod  autem  vatie  circa 
huncarticulum,  vt Tr.  ait  diflcntiant  Dd.  oec 
depreheodere  potui,  oequc  vctofimilc  eft,cum 
id  cctto  iure  tiaditum  habeamas. 

LtT.  G. 

Quxrituta  Dd  qux  caufafuerit,  curexcoo- 
ftituto,&  itanudopactoadtionafcerctur-  Ra- 
tionemreddere  vidctur  Tr.  haoc,  quodprattor 
confirmauetit  hoc  paclum  mre  fuo  ptxtotio. 
Qaamcaodem  rationcm  ptoponit  /*/"  txBnld. 
ind  %.inptrftn*m  J  d,*c1ton.num  ji.vb:  ait.quod 


fit  ctcaturaiufispixtoiii.Atquinhxc  ratiovc- 
raquidcmeft  .-fcdprincipium  petcre  vidctur, 
nec  fatisfacere  aoimo  quxreotis  :  quooiam  il- 
lud  vltcriusquxritur.quxratio  mouere prxto- 
rcm.vtiofpeciehocpaltum  nudum  confiima- 
rci.  Adhocexpcdieodum,  aliiquorumopioio- 
oesrcfert  Iaf.  d.  loc.iationcm  petunt  exeo,  q» 
couflitutum  altcrtus  dcb.ti  eft  accefsio  alii  4 
gcmiaationcptomifsioois.Et  tameo.quoniam 
llli  obftat,quod  ex  fideiufsione  citra  ftipulatio 
&cm  itiio  aoa datux .  k mc  aaum ,  quod  ctiam 


EX  LEGE  BT  TRITIC.  4Jf 

dcbitum  alieaam.  conftitui  poteft.idto  magis 
eft,  vtexfoja  coofideiatiouc  xquitatisprxto  r 
dcdeiitaetioncm  nrgum.l.i.infrtnc-  b-t.  qax  ij- 
cet  in  omoibus  paclis  miluet,  tamcn  quia  rc- 
gulamiurisciuilis,quxeft tnl  7.$.  4.  depudtis 
planetollcre  oon  potuit  prztor  ,  quantum  po- 
tuit.camlimuauit,  artcptoctiamfottafsispix- 
tcxtu  cx  nominc  couftituti,quod  alias  oomioa- 
tx  conuentiopcsactiouts  pioducctc  folcnt  /  7. 
§.<.d.pat1. quod  ibid. ctiam  Bartanimaducrtir. 
Et  facit,  quod  vttcclc  difputatc  vidctutvfn/f» 
Fsb  tr  cohitH.4.  hxc aclioquantum  intcrcft.oo- 
ftra  pcrfequirur  :  vttanco  iniquius  vifumfuc- 
nt  pixtori.cumin  damoomoraii,  quialtcrius 
hic  fidem  cftfequutus  • 

THESIS  III. 

L  1  t.  X. 

EtiAm filiifsm.  2  Intclligit  fcilicct ,  excaufa 
mutui.quod  aliasnulla  tilct  dubitandiratio  : 
Bc  tatto  diactfitatis  cft  quod  nihil  hic  accipic 
filiusfam, 

Lit.  G. 

Admicti  poteft,  quod  in  pr.etiam  adconfti- 
tu  entis  beueficium  cxcufa  excufsioais  ponigit: 
fedineopeifpicucfallicur  ,  quod  ad huius let 
confirmatioocm  adducit  Lvlttm  C.h  t.  quiaoo- 
minatim  hoc  bencficium  conftitueotibus  da- 
tum  fit:fiquidemillc  locus  difette  dc  benefi- 
cio  diuifionis  ttactat :  fed  io  atgumcntum  ad- 
duciW/ vltim ^«/ryl.quoniam fi in  beneficio  di- 
uilicois  cadcm  debct  efle  ratio  fideiuflorum 
&c  conftiruentium.imo  y t  ind-lvltim. »11  Iuftio. 
cadem  ratiavtfif  neceflarium.  cftin  bcneficio 
quoqueordinisidcmmerito  ftatuimus-  Illaa- 
lia  qua  ftio  eft ,  quam  fubucit  Treutl.  io  vcrd 
itMfue  lextd.frc.  an  perconftitutioncm  luftin. 
fitcorrccta  l  16  Etcontractamnooeflcdefco- 
di  poflc  videtut :  quia  i  vlt.  loquirur dc eo,  qui 
conftitmt  proalio  ,  cuipertnde vt  fideiuflort 
bcochciumdiuifionisdatur:  fed  d  L  16.  eftde 
duobus,  qui fe  tanqaam  reos  priocipales  in  fo- 
lidumconfticucruot ,  quibusadeo  bencficium 
diuifionis pcid.l  vlt.  datum  cflc  vidcti ooa  po- 
teft-  Et  vciocum  etiam  aote  Iuftio  .fideiuffori- 
bus  beneficium  diuifioniscompctcret  ,  idcm 
tamen  bencficium  duobus  rcis  principahbas 
compcriiflc.oemo affirmauit  Scd fortafsis, d  L 
i«.cftcootractaper  num.  <}q.  cxqaacttamduo- 
bus  corrcis  principalibus  bcncficium  diuifio- 
nis  datum cffc.communis  tc  vcrius traditur,  de 
quoinfra/.j.4i#.tT  th  vlt. 

Iii  s  Jitdii 
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HoJitttmtnhtte  «fUtfliont.]  Negathodie  h.c  poflidcre 
qu.xftioneopus  cflc  ,  cum  Notani  fcmpcrap 
ponaotilhusptiuilcgiircouuri  itionc.n.Vcrum 
sliaquxftioclci  dc  11M0  bcnciicio  compctcntc, 
alu  dc  cius  teatincuctonc.  Et  cum  Notarn.qua 
conucncionibus  qua  vltimis  voluntatibus  ad- 
hibiti  claufulas  vjrias  &  multipliccsaduccrc 
folc.tnt.ita  innumcris  quaftiombus  non  facril 


conftiruir  .qox  conftiti.ti*fpecies.vr- 
pore  modus  rraa&fercodx  poflcflioiiis  ,  toto  ge- 
ncrcdiucrfacll  at  ru  c  n*  ftiocooftituio,  adco- 
quc  omnino abfuidc  hic  piopor.uur. 

THESIS  IX. 
Aithicctlam  valcrc  cooftitutum  indcbiti 
fcicDtcrfaclum,&  quidcm  iutc  donati.  propter 


cpus.  Att-mcoNota.imou  adhibenturcx  ne-   M"°™m « '  iiC.dMnAtion.  qux etiam  cxpa 
Cfr r.  .11  .-  l.  ,i    ctonudoaclioncmconccdit  Vcrum  nnmodu 


ccmtate  .  &  fioe  ill.s  eti.m  contrahi  potcft.  f  onudoacl.oncmconccdit  Vcrum  primodu- 

Qoodauccmadd.cTi,  notariosctiam  hoc  fa-  !"ummouct  S«od  noo  v.dcatur  oPns  aux.lio 
ccrepolle  ,  vtiurcfuoiftasclaufulas&  icnuu 
ciaC-onesapponancifalfum  &  minirae  ptobao 


dumcxiftimo,vtfc.cittaiuflum  &  voluntatcm 
partiumhocfaciaot ,  cum  pnuilcgia&  bcncfi- 
ciaifta,  non  fiot  cx  natura  contraclus ,  fcdcx 
fpcciali  conftitutioBC.  Et  ablurduin plaoc  fuc  ■ 
ncvtioinftrumcntisv.c  fidciuflbriis,  rcnun- 
ciattoocs  variorum  bcoeficiorum  autoritacc  & 
arbitrio  luo  adlcribant.  Autoritas  Sichaidi, 
quamTreutleius  ailcgat.taotiooneft  ,  &  ta- 
menillehoctantomdicir,  quod  ccffcr  priuile 


luns  noui :  cumti  iurc  vctcri  conftitctum  pro- 
ducaradtioiieoi.ficiicifiquispromict-t  in  dcbi- 
tum  tcnetur  cx  ftipulatu.  Deinde  ex  adueifo 
concra Trcutl.  &  quod  non  va<eac  iuredonaci, 
ftiingctc  vidttutratio  lohmt.nu  F«bi i  m  d §.  in 
ftrjonam  Inft  d  aciien.  cuius  fententiam  icfctt, 
eandcmquc  nouam  &  mitabilcm  appcllat  Ufon. 
imd.%  nttm.+i  quodhicdcficiatmataiia,  ld  cft, 
cumconftitutum  acccflbiium fit  ,  vbinullutn 
eft  pnncipalcipluir  quoquc  fubfiftcre  noo  po« 
ccticoon  fecus  ac  vbi  nulfa  pisrccflit  obligatio, 


C,um,fiNotariircnuntiatcfaciaotconftitucn-  nBMumquoqueelIcf.de.uIfionemconftat.>or- 
fcsrlicet&hoceorumoffic.umcxccdcre.ncc  poflit  au  qu.s  conft.tuat  oomine 

ampliusill.sdandum  videatur  ,  oifi  vtparccs 
xnoncancdcbcncficiis  quxipfiscompecunt,  & 
cxiisquxrancaDcafibi  rcfciuarc  ,  anillisrc- 
auociare  vcl.oc. 

Altttd  tft  tn  mtro  conftitutort  .jCumtradidiffer, 
bencficiom  ordiois  competcrc  conftituton. 
fubiicitftatim,  quodaliud  fitin  mctoconfti- 
tutoie,  qui  ptoptio  uomine  fe  oblig.it  pio  dcbi- 
to  alicno.  abfclb(r«djull)igrr.,Equidemqux- 
xtiodubiaeftiofideiuflbre  ,  an  obligaos  lc  vc 
principalemamittat  bcncficiuordinis,  dequo 
agicutinfrap.t.difp.iS.thef-  f.  Scdnoocapio, 


igui  pc 

pioprio,ao  vcrdaltcno.-vt  illojkrnunt  cafu  oon 
ctiam  hoc,  cooftitutum  taoquaro  donatum  pcti 
polEt.Qjtiod  auccm  in  th  fubucu  inhxc  vcrba: 
namrytt  tx  rtlmdu*bui,  ry<-  noo  vidctur  cum 
prxccdcoti  cohxrctc,  quuhoccafunooiode- 
bitum  fcd  debitum  eft  ,  &  cooftitotum  hoc  o- 
pcratui, vt  crcditor  vnum  pctfcqui  pofltt,  quod 
alusfincpcriculopluspctitionis  nonpotuiflec. 

THESIS  X. 

Lit.  A. 

Aiccooftituipoflercsomnes  ,  etiamficdi- 
quareiftum  vocccmcrumcoafticutorem:  quia  dumdepccuoia  taocum  loquatui ,  quod  fcilic. 
cum  cooftitutum  oatuta  fua  fit acccflotiu  quan-  pecuoix  appclla  looe  icsomnes  cooriocabtur: 
tomagisacccditadnaturamobligarionisprta-  vt  ita  apparcant  ex.ft.mare  Trcutl.  quodedt- 
cipalis,tantoroagistccedic  aproptia  conftituti  dumdccooftitutapecuoiaadomncs  rcs  petti- 
aatura.  &  proculdubio  crrarct ,  quifideiuflb-  nucnt  loq  -ocumcttateperfpicueoftcDdit/ 1. 
xem,  obligaoccm  fe  vtpriocipalcra  meiun.fi-  C.h.t.sbi  tradit  luftin.  quod  a&ionc  dc  confti- 
deiuflbrcm  appcllarcc.  Idcoquc  mucifo  potius  tutapcconiafestantum  fuogibilcs,  cxtctxpcr 
xnodoille  conftitutot mcrus  diccoduscnt,  cu-  rcceprituro  fucnotpetitx.ipfc  autc.nhac  fub- 
iusobligatioin  tcrminis  obligationis  acccflo-  4ata,  j<5tioncm  dc  conftituta  pccuniaadoroncs 
iixfubuft.it.  cesproduxic  *  &  ncquis  hoc  abfutdum  cxifti- 

EftbtlittdincmftitutortaYt.]  Hocficonocfti  roarcpoflic  ,  cnplici rationc occuttic  quaturn 
dcbctcumprxcedcoti  ,  hunc  fcnfum  habcat  pnma  t  ft .« /r/nc  j.i  quod  h  vinum.fiurocntum 
oportcr,  qaod  hoccafu  nonfit  locus  bcocfi-.io  fub pecunia  tcclc  continentur  ,  pofltnt  cturn 
oidinis.  Idvcroiucptum  clt,  cumoullushic  conciocii  icsalix.-  md.f.  i.  vtrjjtd  &  ffjftfal*. 
iitccrtius,quiprioiilococonucnutur,  fcdfo-  quod  omncsicsio  pccunum  poflint  conuern  j. 
luscceduor  &  dcbicoc  *  qui  iliius  aominc  fc  eod,  |  tuvtrf.cumttiam.  quod  vctcics  definivc- 

riur. 
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rinr  ,  orancsrespecunia;  appcllationc  conti-  confirmat&  communcmcffe  tcftator  Jafon.  tn 

BCii.  Ifipecumam.colum  8.  verf  gloftlla :  vbitimcn  1 1- 

L1T<   b#.  iamnoopaucosdifl.rcfctt,  quotumopinioni.rn 

egoratiooi  iuris  noftrimagis  conueoite  cxifti- 

Ait  ftatim  initio,  conftitui poffe fa&am pro-  mo  :&  ficoofidcramusiusillud  anriquam,quo 

ptium  &  alienum  ,  illudquarenusdebitoptin-  iudicespedanci  in  finguliscaufi*  dabantut»  vi- 

c  paliaccedit.hoc  in,vtiotclligatuf  promififle  detuthoc  cxcefliffc  poccftatemeiufmodiiudi- 

fccuratntu  vtilludfiat.  Invttoq,  fcrupalus  hx-  cis>  vtptecifcadfaclum  condcmnaret ,  quippe 

xet:  inillo,quiafalfum  videtur  facSum  propriu  cumez  natuta  obligationis  inteteflc  in  locum 

tantum  vt acceflbtiu  conftitui  poflc.neqi  dubiu  facli  fucccderct quam  aaturam  inramcnrum  no 

quod  quis  pnncipalirer  promiflr  fe  fadturum,  videcurmurarc  6c  aitciare potuillc.  Scdnccvi- 

quioidemcooftitucrepoflit  &quod  l'i^.§  t.  dctut  rcshabuifl'ecxiru,curnrncra&piita&  fa- 

frt  b.t  quamTrcutl  allegaic  voluir.  dicitur,  daocmioi  inuiroextorqucri  poflinr,& imptcf- 

minimc  efficit,  tantum  circa  pignus&  fideiuf-  fionem  vtolcntam  in  petfonaauciictut  iusno- 

fionem  conftiiutolocumefl"c..Quo<]adfaclura  ftrum,  quod  hacipfacaufaintercflc  fucccdcic 

alicnumattinet.docet  textus  in§.  fiquui.lnftit.  voluit;  neque conuenit tuti noftio  in  condcm- 

d  inutil  Jltfulat.  promiflioncm,  iimplicitcr  fa-  natione*  dcduccrc,  cuiusexccuno  difticillima, 

clumalienum  continet  cffc  nullam,  &  tum  dc-  imonnlla  fitfutura.Er  fane  iusciuilc  ita  ftatuit, 

mum  obligaiipionvttentcm.fi  cxprcflc  Iioca-  vc  quifaftum  ftipulatus  cft  ,  antcquam  tanti 

cr.um  fit  ,  curarurum  vr  alius  faciar  ,  ncque  remporisfpacmm ,  quoilludfieri potuir,  clap- 

obftat/.  14-  §•  *•  *        ▼bidicitut  cum  tc-  fumeft,agerenonpofsir.&cxindc  proptei  mo- 

oeri  ,  qui  conftiruic  certam  pcifonam  pro  ram  dcbitoiis  tacitam  inducic  nonationem, 

fctidciullaram:  quiahictcucranoa  faclum  a-  ita  vtampliusnonadfaclum ,  fcd  ad  inteiciT* 

lienum,  fcdproprium  conftituiflc  intelligitur,  fitagendum.quamiuiisconftitutioncra  &  no- 

idcftnihil  aliud  ,quamfeeam  perfonam  fide-  uarionem  iuramentum  impedite  non  poteft, 

iuflbtcmdafufura  efle.  Vidco  tamcn  aliter  il-  quodaliasdicitur  rcgulari  fecundum  naturarn 

lum  locu  a  Bart.acccptu eflc,  qui ex  illo  hoc no-  a&us,  fuper  quo intci pofitum  cft. 
tabilecoiligit.indubioquandoquis  piamutic 

aliqucm  aliquid  faflarura  ad  confcruatioDcm  . 

eius.quodipfcpromitrens  debet ,  intelligatur  Si  ita  conueniatur,  conftituis  netcfolutu- 

ptomiiceTefefacluium&cuiatutum.  Vndcap-  rum  »  conftituo  ,  ftipulationem  potiusquam 

paret.abhacfcntentiaBatt.abiicTreutl.  qui  in  conftirutamcffeair.oequcpoflc  hoc  calu  aclio. 

quocunqucconftitutohocadmittit;  fc  tpioba-  nemdeconftitutoprxroriam  cum  adtione  ci- 

tut  Teut  feotentiaex  Cafticnfi,qui  ex/.i 4  §•  2.  uili  cxftipulatu  cumulari.  Equidcm  v.dcn  pof- 

bttt  hocnotabilcponicquod  quandoquispto-  firnullaplanedubirandiratio.cumnonpofsinc 

mittitfaclumalicuiusfupcrdcbitoprxccdcn-  ex  vnoeodcmque  contraclu  duar  diuerfx  nafci 

ti.valcatpiomiffio,  & in  dubio  videatut  pio-  a&iones:  artamen  cxaffinitate pacli  &  ftipnla- 

minffc.fcfac"turum& curaturum.  VetumSali-  tionisnafciturhxcdubiratio &  ctra  etiam  ci- 

cer.infxped.  loc.  Bart.ctiam  fentcntiamim-  traftipulationem  tefponfi«&  intcirogatioc fle 

ptobat.& contra  caminducit/-  *m§m%  lulia-  pofsit/.7-§  it  d  fa8. non  immcrirodubitarur, 

nwquoqHthoctit  <Sc  gloff.quamptofc  citat.Bat.  anindubio,  imoetiam  vbi  per  ftipulacioncm 

itaaccipit.acfieavelitquodinfaaofucrirpro-  ccnftitutumfatfumeft.alicruttaa&iotantum, 

miflum dc faciendo:  vcl curando;qaam opioio-  an vrraqur compercrc pofsit  : id eft. ao concur- 

nemSaliceti.cumcxceprioBarr.  &  Caftr.nul-  rant.iravt  tna  elertaalteta,  cum  vtraque  fu  rci 

laleeeptobctut,  omnindtenendam  exiftimo.  pcrfccntotia,  ccnfumatui  inquc  Tteutlcru» 

Idqutntmuverumeft  ]  Tradit  Treatl.  honc  abifuscft  yetbocumu 'atier.it  .  i.qmdctn  adio- 

erfcftumiurameori,  vt  quisprxcifeadoperara  nescumulaii  dicuntut  ,qua:fimul,  vrcxvtia- 

ptjeftaodamtcncatut.&quxftioneadth  rcuo-  quequisfeoifim  quic  confcquatur.io  iudicium 

catahoc  ftatuit.quod  qui faclum  promifit,  cum  deducuntur  Eft auterr.  illa  fcntcrtia, quod  hoc 

aliaspiatitaodoid,  quod  inrcrcft.libcretur , fi  cafua&iopxtoijaceflct.communiret  icctpta 

fc  fadutum iarauerir,  prxcife  facere  obligerur.  tefte  lajone  m  ^.mftrjcnam  Injiit  deafliop  nnm. 

Quam  fcntftntiam  rationibus  &  aotomaiibis  ij.hcttipfcpttct  t^an.ai.opinioucra 

^  lii    i  lacob 
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lacobi  dc  Burrio,  qaodadtioni  eciamprxtorix  emp'o  adlionis  arbitrarfx  :  Qux  vcrba,  quibns 

locusfit  in  pundtoiutis  cflc  fubftantialcm,non  ctum  fctc  vritur  iCtus/n/-i6,f.t  h.  ttt-  &  »idert 

obftancc %.dtconjlitut*.inf.  Injiit.tUtulton.  quod  potfinc  mmuscuromoda  &  conctnna  iftum  ha- 

qutaffirmatcx  ftipulatu  adboncm  dari  ,  non  bcntfcnfum,  quodctiamconftitutoredteadii- 

proptercancgetadtioneaicx  conftituto,  cum  citur  lo  us,  &  quodcocafualibi  adt  onc  arbi- 

Iuftia.ibircipiciat  cafumncccilitans,  quomo-  c  analicagcndum  ,  Sc  quidcm  in  quouisloco, 

do  in  fimili  eciam  vcto  domino  acconjmoda-  aut  vbiqucfcd  idonco,  &  quo  atiasnoa  adiedlo 

tur  poblictana,  &  alibictiam  rcmcdta tunsci-  locoagcndum fuiuet.  Vidccuraucam  colligic* 

uilis  ,  iutis  prxconi  remedta  non  cxcludunc.  d.li6.f.  i.  quodadtioarbitraru  ptimotci  con- 

Nonobftancccciamrationeprxcipua  Iobann.  tradtu  ftipulationisconccfla,  poftmodumada- 

Fab.tfc  altorum,  quodqui  habet  rcmcdiu  c6pe-  lias  conuentioncs  in  quibus  cadcm  ratto ,  fue- 

tcnsiurecommuni  ,  non  poreft  vci  rcmedto,  ritprodudta.  Quodautcm  Batcol. prodifl  allc- 

quodcftconcraiuscommunc  :quam  rerorquec  gat»  appatcteum  hicrcpctere,  quod  ptopotl- 

lafon.quodeodcmumcafu,  quando padtonu-  tum eftfupra  thcf.j  lic  G.uideltcct arb-tratiarn 

tiooriacur  adtio.caftc  concra  iusciuilc.cum  au-  adtionem  non  quouisloco  &  vbique  ,  kdtai- 

•  tcm  in  cafu  propofito  oriacur  ex  ftipulacione,  rum  idoncomoucripolle  .  a  qua  fententia  dif- 

earo contra iuscommunc  cllc  non  polTc.  Qjjx  ccd  r  Bartal  inL  i.  dteequcdcertelocoiuxtAtt&' 

ictorfiomihi  non  fatisfapic,  quippe  quodnon  dita  d  thef  ltt.\G.  Cutac.  vciocitatoloco  t  j  ob- 

oifiquatenus  ftipulatio  etiam  padtum  habct,  fetu.xi  quxtradit,  nibilhucpcrtiscnc  :  neqa: 

credidcrimadtioni  dccoftituto  hic  cflclocum.  video^qua  rattone cum eo,  quod  dcarbttratia 

Ideodixcrim potius.vtcxpadtonafcacuradtio.  adtionc  in  thefibus  proponitur  ,  vlla  ratioac 

nootam  contraquamprxtcrius  ciuilc  clTc.  &  conucniat,  aucaliquidcumillocommuneha- 

cumconuenientc  iure  ciuili  prxcor  quodam-  bcacquodtraditurdccoaiedtiturincxcgcfi  dc 

modoiutiscondendi  ,  imo  ipfius  luusctuilis  fpccic  &  cafu/ qnttd.p.mprincip  d.donatton.  vbi 

emendandi&fupplcadihabeatpoteftatcm,ab-  traditur  ,  cV  quod  conftituendo  id  ,  quod 

furdum  mimmc  videridcbcc  ,  adtio  prxcotia  cx  caufa  donationis  promifit  .  non  amittat 

cum  ciuili  concurrat.  Sed  de  hac  quxftione  beaeficium  «fiue  cxceptioncm  ,  quam  vocac 

plusfatis.  SubticitautemTreutl.  lcopintoocm  compctcnciar  ,  vt  ne  conueniat  in  lolidum.- 

lacobi  Butrigarii  tum  vctameflc  pucate,  fi  par-  quodcx  rationeoptimaibiproponit  ICtus,fcd 

ccsconfticucre  volucrit,  non  ftipulaie.  Inquo  cumco,quodhicc:adtacur,nuIlam  planchabec 

oon  viccturbonaoppolirio,  quiaica  conftirue-  conncxionem. 
-      repoflunt. vrcamcn ltipulcntur.-quod  cxipfoi  THESIf  XI 

Tteutleropropofitocxcmploapparet.  Ergodi- 

ccrevoluic.  cum partcspacifci  voluerunc  non      Quaelit.  A.defacultatefoluendiadiedto,  ii 

ft  pulari  ,  fiquidem  ex  voluncace  conuenicn-  an  mucat"ftatuciusca  lnrerctdac,  adcompofi* 

riumaliquandoxlitmjtur,  anficpadtum  ,  an  tionem./ j  o«i'.*'.0./.}8-o,pj .dtfilttriomkm  pro-* 

ftipulacio  1.7. §.ia«\/*3.  Hoc auccm  cafu con-  ponic,  vc ab hoc  loco alicno,  rcmittimus ad  par- 

craTrcutl  ftaiuam  ,  tantum adcioni  dcconfti-  tcta(cc\iod2mdijput0tionux9.thef}Jiter.  A.  Lt. 

tucolocumcflc  :  quoniamficiuxcavoluncacem  teraauteaiB.quxpropius  hucpcrcincnc  ,  noa 

pattium  padtutantueft.adtioexftipulatuoafci  fatis  commodcautdiftinctc  proponi  vidcntur. 

nonpotcft.-5c  ficafuprioti.quoftipulattointer-  Et  nimirum  tres  cafus  diftingucndi  funt.  i.  fi 

pofitafutt.iuxta  fcnccnciam Trcud.  folaadtio  cum  priusitipulatuscflem  mihi  aut  Titio,  po- 

cx  ftipulatu  nafcitur ,  etiam  poftenon  noa  nifi  fteaiterum  miht  aut  Titioconftituatur.  Sccuo- 

adtio  dcconftituiopotcric  nafci.  Nequeenim  duseft.ficum  pnusmihi  foli  ftipulatus  eflcm, 

poifisrefcrre  Trcutl.  ad  icmocius,  quafi  velic  poftca mihi  aut  Titioconftiturum  fic.  Tcttius 

cflcconftitucumnonftipulacionem  |  quia  fcn-  fi  cumprius  miht  auc  Titio  ftipulatus  cflcm, 

ccncia  Butrigari  huc  non  perciauit  ,  fed  hxc  poftcamthiconftitutum  fit.  Quxriturhis  cafi- 

,  fait  ,  vbi  per  formam  ftipulaodi  conftitutum  bus.quxiirfaculrasadiedrofoluendi,  &  quis 

fuit,  adlioticm  prxtotiam  cumciuiliconcur-  folucionisillifadtxcffcausad  inducendam  li- 

acrc.  bcrationcm.  Primus  cafus  cxpcditani  habcc 

L  i  t.    D.  dccifionem,  folutioneadiedlofactafccundum 

Aic  confticucum  pcci  quouisidonoc  loco  ca>  foimara  quippcvcnufquc  conucacionis  ,  cui 

ttiiqu» 
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Ytriqneadie£tusfuit,ipibiurecontingcte  libc-  hocfpcciatecft,  vr  per  litis confeftationem  a- 

rationi.AJ^rca^ispiopoDiturin.Y^.^/i/.cjuo-  cho  conrtituti  fiue  obligatio  tota  fortis  non 

niamibi  prxlupponcadiim  cft  ,  non  ftipulatio-  confumatur  :  U  tttm  >'d*  duoJeeima.  §.  vhimo 

mi  :  fcd  conftituto  dcmum  Titium  adicctura  hoctitul.  quodcontracftin  aclionibusciuilibus 

fciffe.quomodocafumfingit  Cuiac.  tyobjeruat.  exftipulafu.de  q\io\nfi*p.i.difput*tiou.i9-tl>tf. 

\o,A*tcn.F*br.ceni*el.i.itintteosfi&uxAtcHr-  ,  Terriuscafuseft  dccifusa  Pauloinl.i?  d. folut. 

fiut  ibidem,  vbi  ad  verbum  ptcuni*m  ,  notat,  fi  itaftipulatusfim  ,  mihiautTitio  darefpon- 

quumtibifolipremiftrat.  Rcfpondcc  de  boc  cafu  dcs.8c  dcbiror  poftea  conftituerit,  fc  mihi  folu- 

ICcus,cciamfiTiciofolucumfueric,manere  ta-  tutum,  nihilominus  adhuc  adkclo  foluipoflc. 

mcn  foluentemipfo  iure  obligatum  propiiaa-  Cuiobftare  videtur.quod  idcm  Paulusrefpon- 

aioncconftitutxpccuniar.Quodnonimmeti-  dit in leg, ctiaua,  hoetttul.  fi  poftcaquam  lolitc 

toablurdum  videtur  Cuiac.  vt  obligatusma-  mihi  folututumconftirati.Titiofolucris.nihil. 

neat  a&ione  conftituti,  quifccundum  formam  ominns  te  mibi  teneh  Accuruus  concihatio- 

conftttuti  adicclo  foluit,  fiquidcm  conftar',  fi  nem  pctit  cx  particula  fli  ditl.  leg.  oSaua.  quod 

jfoluaturadie&ofccundum  formam  ftipulacio-  fcilicet  pet  illius  adieclioncm  debitor  fibi  ad- 

nis,  debitoremipfo  iurc  liberari.  Idcoquc  e-  eraerit  racnltatem  Titio  amplius  foluendi.- 

mendaco  te-tu  legit, prioriaffione  fcilicct  exfii-  qUod  fcquitur  Gothofrtdus  *d  dulam  legtm  oel*~ 

ful*tu :  quoaiam  cum  dat  conftitutum  ftipola-  ummfr  Anton.F*br.t.conitSl.%.  Cxterum  Cuia- 

tioprxccdens  nouari  non  potucnt,  &  alia  io  cius&  fortaflisfubtiliusexiftimat»  pet  foturio- 

pcrfonamcrcditorisfoliusfuetit  collata  ,  non  0Cm  ita  facftum  adiecto  ipfo  iure  quidem  fol- 

potuit folutionc adieclofacla  priora&iocx fti-  uentemnonliberari  ,  fed  teneriactiooe  con- 

pulatuconfumi  Ethocprifci  qupque  intcrprc-  ftitutxpecunixquoniam io  conftiruto,  quodi 

tcsvidctur.j/ojf  BartolSaittet.  ty  Cafirtnf.int.l  fcparatim patitobligationem,  Ticius  adieclus 

faen.  quiquooiam  cmcndarc  textus  piaculum  noofuir:fcd  tantifpc:  exccptionem  dcbitort 

doxcrunt ,  propriam  adioncm  inrerprcrautur  fticcurri.quiafecundum  formam  ftipularionis, 

priorcm  cx  ftiptilatu  ,  qux  competac  nominc  quxperconftitucumootatanoneft  ,  exfoluir 

pecunix,quxpofteacoofticutaruir.  Cxterum  pecuniam  i  ncquecnimex  verbis  Pauli  ind.l. 

AlntonFab.i.eenttcl.y  velideocmendationem  f9.d.folu.  neceflario  inferti  poteft  ,  ipfoiure 

C uiac.  improbandam  ccnfet ,  quod  ca  a  Jmifla  prxfertim  quo  ad  conftitutum,  dcbitoti  conti- 

exiam  v etba,  tonfittutaip  dtd.l.pot».  eflcurex-  giflelibetatiooem.  His  confcqucntergcnera- 

p  ungenda:  ipfe  autcm fpccialemrationem  con-  Jitcr  verura  non  etit,quodait  Treuil.fi  adieetus 

ftituticfleputat  propter  quam  ctiamfi  fccun-  fir  obligatiooi  ptincipali  ,  folutioncm  ipfifa- 

dumformaracouftituti  adiccto  foluatur,  ipfo  ctam  pctcrcliberationcm ipfoiure :  quiafallir. 

iurenooconcingatliberacio:quodfciliceccon.  fipoftea  folt  Titiofit  cooftitucum. 
Aicutumfiaccitra  itrogationcm,  cuminftipu- 

lattOBcabipfocicdicoieadicctusficTirius.cui  y. . 

adcofoluendo  metitoipfo  iuredebitor  libere-  1HtJl5 
tur.  Vcrum  cuira  vcr6  hxc  differeotia  perperua 

Boacft.cumetiarapacturaintcrtogatioocprx-  Thefishxc  tota  fere  alicna  &  fogtrtua  eft. 

«edeoccficripoifit,  icaquidcm  vt  vereinpadti  peninensad  locumcoramunem  de  mora-  Scd 

tcrminisfubfiftat,fircfponfiovclnoncongrua,  llludparumfubtilcquoddciutepuigandinto- 

vcl  nonftatim,  vclexfctiptofubfequaturicum  ramvfq;  ad  litem  conteftatam  piopooit.-quo- 

jkaiiascxvotuntatepartiumxftimetur,  aa  pa-  niam  venfllmafcntentiacft ,  maleaTr.impro- 

ctumfir.an  ftiputano/ fepttmaf.  .a  d ,p*H  .«um  batabacth.lit.  A.in fin  hoc adobligatiocsfaai 

ioomni  pa&o  acccptio  £c  approbano  alterius  pcrciaere-vtfc.prxitauoae  cius,  quodficridc- 

parrisrcquiratur.  non  poccftooo  vidcri  etiam  LuitaBteliremcontcftatam,oecefljtatcm  prx- 

inconftitutovoluntatecrcditoris  Titiusadic-  ftasdieiusquod  intcrcft,dcbitorcffugiacScd 

-tuseflc  Haudfcio,  ancxindefpccialitarisra-  quod  obligationcsdaudiattinet,  fiueantc  fiuo 

tiodcfumipoflit,  quodconftitutum  vtpotc  pa«  poftiitemcontcft.debiram  cumeo,  quo  iusa- 

ctum,xquicatc  mtarurcui  magis conucnit,  vt  c*oris  inprxtcritum  (quoadhoc  enim  purga- 

ipfi  rco  prtncipali  foluatur  aon  adicdo  ad  quem  tio  morx  oo  habct  locuj  detet  ius  faclu  eft,ofrc- 

rcsflonperrinct:  fiquidcmctuminconftuuto  rcturlibcratio,  Yclabfolutio  fcquetur,  de  quo> 

plutibus 
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plunbusagitutiofrap  x.difp.  Quodau-    accipiendumefie,  &  vtique  aceipi  poffc ,  inca- 

tcm  aduc-r de  ittftahtigandicaufa.non  taraad   fu.quoanrcdicraactouo  locum  foluttoni  dc- 
ius.^.uni  »  i . /'is  i  '«liiuoicispcrtinct,  cartcto-   fttnatum  non  vcnit. 

3uii  c  cuii-orilt  u -.iftoii  xe  tcmcl  10  iuduium  THESIS  XIII» 

cmillal  rcmpo  ;  j  v.gcnti  nihil impucan  po-  Obfcurum  &  ambiguum  vidctar  ,  quod  xit 
leli; dc utuo;.gcl;ur citat.loc  hac  thcf  lit. C  pcr hanc actioncm non confumi 

Lit.  B.  adionem  veteiem   Eqmdcmper  conftitutum 

Ait  in  thcf.quod  a&or  fi  pcr  cum fcmcl ftete-  obligattoncm  priorcm  oon  nouari  conftatCx- 
tit,  poftca  pct*i»do  motam  non  puigarc  intclh-  tcrum  quoad  cocurfum aclionis  huius  &  actio- 
gatur.Cuiobftarc  videtur.quod  pio  tcgulatra-  nts  pnocipalts.  icaomninoius  cft,  vrcum  vtra- 
duui,  poftrcma  moianoccrc .  Sc  licut  icus  poft  quc  fit  rct  pcrfecutoria,  vnaaltcram  confumat; 
moram  ofTci  cdo,  itaaclorc  poft  mora  pitcudo,  icd  hactenusfpcciaJe  vidcrur  haberc  hxcaclio, 
anrecontiaclummoramclucre.  Nifi  fortafsis  quodconcurrcntcm.nonclectiouc  vcl  Iirisco- 
fpccialtshiccatus  cft.vt  vbipccitiont  ccttatot-  tcftationc,  fcd  folurtonc  fequutapcnmir,  vr 
iuamodulqucdatiiscft.  frultra  vbt  fotmr  illi  &  pauioante  dictum  ex  l.xl.^.vU  qucmlocumci 
moJofatistaclumnoucft  ,  dc  purg^ada  mora  citct  Tr.codcmrcfpcxiflc  videtur. 
quzratut :  qux  videturefle  fpccies,  l.uem  iUtt.  £it.  p. 

is.inpnnetp.h.t.  vbi  conftttutiad  certam  dicm  Nimisgeneralircr  hic  affirmar  ,  actioncrm 
facrt  ha.etormacft,  vtadpaiandam  fibi  aclio-  conftituttooncxpirare  fublaraprincipali;  curm 
pcmconftituti  illo  ip«o  die  creditorem  adefle  rcgwlarc  fit ,  vtprracipali  fublato  acccfipriurm 
pporteat:itavt  ctiam  fi  antcadfucrttvclpoftca  tollatur.Etipfc  locusaIlcgacuseft/.rg.$.i..7.r. 
adtit  aCtioconftttuci ipfi dcucgctut .-  quxfen-  oftcndit  idcflc  fpccialc,  &  obtiocreinaclione 
tcntia  cft  J.l  t.inpr.t.h.  vt  ptoindc  non  capiam  &  obligatiooe,qux  terapore  expirat,  quoniatm 
quidfibi  vclicTr  dumairaclorcm non puigarc  aliasccmpus  modus  collendi  obligationcm  ex 
motam,  fifcmelpcreumftcccritfiue  diecon-  fenon  cft  EctocexccptioncsaTr  fubicctar.ra- 
ftituti.fiacantca.fiucpoftcaper  cum  ftctcrit:  rum  &  fingularc cflc.q  tod tn tb.ptoponitut.o- 
quoniamantca&io  natauoo  tiiit,poftcaautem  ftendunc  1  caque  regula  potius  ioconttarium 
expuauit  Nifi  forte  Tr.hoc fcnttr,  fi  actorantc  poni  &cafus/.<8  %.\\  h.t  pro  cxccptiooc fubii- 
dicra  pecuniam  accipetc  noluerit,  poftea  eum  cidebcbat.  Porrototenumetati  modi  tollcndi 
excoiftitucoagcrenon  poilc.  Qjiod  cgoi.fal-  obligationes.cxigere  videbantur,  ncfpccies  m- 
fumcflcputo,  cum  illamoiaimpcdircnonpof-  liqux  vcluti  acccpcilatio  &  nouatio  omitte- 
fit, quomiouspoft  vcnicnte  dte  rcclc  actio  cx  tcnturrquodaliasitaTr.thcf  concepta  eft.vr 
conftitutomoucatut -ficutitaaltas  obtinet,  vt  exindeconfcqui  videaturprxtermodosexpref- 
pofitishabilibnsterminismora  a  ctcdttorcco-  fos  &  excepcos,  cxrctisomnibuscafibus  fubla- 
millapurgari  pofsic  Dcindcoporrct  poni  ter-  raactionepiincipaliacceflbriamde  conftitnto 
minos  habilcs  rite  pecuntx  crcditpri  oblatx:  actionem  fupcrcflc.  Alioquin  noo  erat  huias 
quodfienimabfentefoitecrcditore  reus  para-  locioperpfemodos,  quibus  collicur  obligatio, 
tamfcpecuniamhabete.&Ipluerc  vcllccoram  rcccnfcre,  cui  tci  dcMioatus  eftlocus  proprius 
teftibusprotcftatusfit.hoccreditori  non  prx-  i&ttzp.x.difp.*). 
judicabit  ,  cumcredicorinloco  illo  (iftcrc  fc  L  1  t.  H. 

iurenoo  tcneatur.  Solct  alias  a  quibufdam  txd.  Non  fatisintelligo,  quale  fit.  autqnomodp 
/.i8.«»/>rr»c.ptobari,quodantediemiQuitucie-  vciumfit ,  quod  htc  afljrmat  tolli  a3ion£coo- 
dttori  foluinon  pofsicqoodremirtimusad  difp.  fticuci.fi aliuspro  dcbtcote  cooftitueri;.Neq;e, 
xf.p.i.th  x.ht  l  y  bi  ad  d.l.  t»  refpondcmus* Tr.  oim  nouatio  hic  ftatui  poteft.qux  ctiam  ex  iurc 
autcmcum  Accurfio  diuioatorie,  yrrecte ibid.  ycteri  tcquirtranimurr.  &  Toiuntaccmaliquam 
aitCaftt  num.i»  cum  locum  videtur  accepifle  nouaodi :  neq;  omninoconftitutum  quod  citra 
de cafu.vbi  diesadiccla  fuit  io  fauorem  actoris;  ftipulationem  pctficitur ,  nouarionis  inducen- 
qooniamcxd./.i8.hocprobat.fidicsita  adiecla  dz  habet  potcftatcm  .-  vc  proindc  confcquens 
fuertt, vtalianon  liccrcr  folucrc,  tunctllam fo-  fic  vtrumq;  cx conftituto tcneri.  Quod cu pro» 
lam  dicm  adon  noccrc-  Enirauer6  ex  ptxcc-  cnldubio  vcrifsimum  fit,  coocrarium  tamco  es 
dentibus  apparet,  locum  illum  in  gcnctc  dc  die  fententia  Tr .neccflario  couJk qoi  vidc t ur.fiqui- 
adicclo  quod  icculantcr  fauoa  tci  dau  lolct,   dcmct  quodinftvrcgulat  in  cbctl  ptoponir. 

quo4 
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DE  JUSTITIA 

quod  fubfara  priocipali  actione  toilatur  actio 
conftituti,  hancfubjicitcxceptioaem  niftxlitu 
frodttttort  cenjlitutrit:  adeoquc  hoc  cafu  fcr.tea- 
tiaTr.confcquctur,  principalcra  quoqneacrio- 
nem  tolli :  fiquid'  m  id  .m  c  (t  erTe&us  cxceptio- 
nis  prioris  de  cafii  folutionis  rel  interirut.  fit  id 
tamen  quomodonon  fallum  fir,non  Tideo:&  ut 
maxime  conftitutum  poflit  tollere  prios.non  ta- 
aocncollcrc  poteric  obligationem  principalcm, 
ldemque  tncommodumerit.ctiamrt  anura  can- 
tum  conftitutum,quodaIius  pto  debitore  racif, 
iotercefliflc  propcoas.Sed  haud  fcio  ,an  tlia  for- 
tafliiTr.fcntcnttafit  ,  quamumea  vcrbnpciie 
minime  ferunt  quod conftitutum  fequens,  con- 
(crret  aliquando  obligationeao  priorean,  qux  a- 
Jias  expiratura  eflcr  :  quam  fcutentiam  ridctur 
innucrc  ratio  fubjefta.quod  conftitutor  habcat 
bencficiurn  excuflionis  neq;  poflit  cjus  obliga- 
tiofjbfificrefincpnncipali.  Et  tamcnubianas 
ruitura  cflct  aut  ruit  obligatio ,  ficri  non  poteft, 
ur  pcr  conftitutum  fuftineacur;  fcd  hoc  cfficit  ra- 
tio ifta,  ut  fublau  obligatione principali  confti- 
ruroampiiusiocusnonfit.  Cxteroquio  rauto- 
Jogiamcoromifi.Jc  ioconcicnehoc  propofuit, 
fircipexicadcauum/i£.i8.  $.l.h.  t.  quofciltcet 
obligatio  tempore  peritura ,  tempore  noodum 
aJapu.iuconftituipotcft  ,  ucetiam poftela- 
pfum  rcmpusa&ioaedccaoftitato  Jiccatcxpe- 
riri. 


Ad 

DISPUTATION.  XXIV. 

DE  COMMODATO  ET  ACTIO- 
i  ex  aliorum  conna  ctu. 

T  Jf  1  5  I  S  I. 

Lit.  A. 

X  eo,  quodT.c.comraodarumde- 
po(icum,&rcm  ipfam  &  coorraAura 
deootant,  CTinciaitdiftrimeacon* 
ttatluum  re  initorum  ab  ommbus 
aliis. Verum  hoc  accidentalc  &  omnino Ictc di 
fcnmen  eft.qaoda  nomnicfnmitnr.  Scd&  pof- 
fet  dtcicommodatio,depofitio,&c.quin  &  feu- 
dum  &  emphy  tcufis  ,  qui  coofeafu  magis  con- 
ftat,ipfamfimuJ  remdcfignat. 


ET  JURB. 


44» 


Lit.  €. 


Probat  hicCuiacium  ,  qui  muruum  rocat 
commodarumad  abufura&coraroodatum  mu- 
tuu  ad  abufum.  Qux  collatio  &  diftin&io  mihi 
aon  probatur ,  tum  quia  repugnat  notioutriuf- 
queTcrbi  j«re  rradita  qua  coromodaturadici- 
tnr,cam  modo  datum,&raucuum,quod  dcmeo 
rnum  fiac:caas  quod  mucuam  aomre&e  dicitut 
dari  ad  abufam,  qaoniam  pecuniam  expendea- 
do  iecuadusB  ejut  nataram  ca utimur.  Et  omni- 
no  hzc  Tcra  &  principalis  eft  horum  concr  a&u- 
ummffcrentu.quatpetituradiTeriiute  rerum: 
quod  fcilicetcommodaaturfpecies  &  cotpora, 
fedroutuodanrurquaotitates  &  res  fuogibiles, 
quarum  naUus  uius  eft  nifi  io  confumptione.  E 
quaaUat  exiftunt  :  qaodinmuruo,  quinnemo 
uiG  dominns  rcm  jure  confomere  potcft,domi- 
aium  ttasfctrioportcr|,quodidemgcncre  rcfti- 
tuitur,  &  quod  res  indi&iocte  periculo  eft  d<  bi- 
loiu.kb.  i\.C,(i  ctrtum  fttat. 

UeoqHt ty rts atitn*.C  am dixifler,  iacommo- 
dato  untum  petmitti  ufum  rci ,  infertindc,  et- 
iara  rei  alicnst  cfle  commodarum  ,  ctiara  fi 
res  a  praedone  tcI  fure  commodau  fuerir, 
QuaecollcclioTicio  Jaborac  .  quiadominiun- 
tum  ,  Tclejusqui  jusdominio  ptoximum  io  tc 
haber.eft.iem  utendam  alteri  conccdcre  ,  un- 
tum  abcft,  ut ea  faculras  concedenda  fic  przdo- 
ai.Et  commirurur  hic  fallacia  in  phrafl ,  quod  in 
realienacomodatum  confifterepoflit.  Etcaim 
jaxu  Treutl.  explicationem  fequeretur  tcI  ma- 
ximepignus,cujusnecufustransfertur,  inre  t- 
lienarccte  conftitui  conm  lib.i6.§.i.dtfign*rMt, 
*7.  tunci*  likl.  in frin.it fignor.  lii.l.  §.f.  dtmi- 
grsnd.Ccilicct  commodatum  rci  alienr  hadenus 
fiUccm  fu(tinetur,ur  obligatio  intcr  commodan- 
tem &  comodauriu  nafcatur ,  iu  ut ille  rera  co- 
modaum  jurc  repettre .  hic  autem  eo  prattextu, 
quod  res  alicna  (ir  ,  ejusreftitutioaem  recufare 
con  poffit :  quade  re  alius  eritdiceadilocus. 

Lit.  D. 

Etiam  incorforMlit.]  Noa  Ttdetur,  concefli  u- 
fus  tei  corporalis  aliud  exemplum  daii  po.ic, 
quam  commodatjtfcrTitutis*ix./ii.8  i.t.dtfrt- 
««r.nam  )afyccicli,i7.infr.dtfr*fcript.<vtrl>.grz-  #.  ^ 
tuito  coccflac  habitationis,  non  reiincorporaJis» 
fcdcorpotalis,  Tidelicetxdiuafusc6ceflus  fuit. 

Lit.  G. 

Imitiohujus  litcucprobat  emeudatioocm 
Kkk  Hot- 
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441  DISPUTATIO  XXJ-V. 

Hottom.qui/»/.j.$.i.W //f.  transpafitancga-  partequahjercseft  ,  nificx  fkAoipfi.isagawr, 

t\onc\e^n,propritdititur  resrtddit* ,  qut  nondt-  explicandum  cft  ita.ur  runc  cx  fa&o  illius  hxre- 

ttrior rtdJttur.    Vcrum  ftuftra  nodus  quxrimr  dis  igt  dicatur.fi  unushxics  dolo  ve!  Ctllpa  rcffl 

infcirpo.&a?qu^re<acIegitur,^fif#mw</ia-  corruperit.vclrcdd.deritdctciiorcra.Eft  autcm 

tur,rtsnonrtddita,qtudtt*rior  rtddttur:  edma-  &  aliascxceptio.fi  vnus  hxres  tcm  totam  habcrc 

gis,  quodinitio  $,  eod.modohabeturpropofi-  ejufq;  rcftiruendifacuJta/cm  /.?.$.  ;.W  tit. 
tionrgativa  ,  fir*tdtttriorr*ddttafit,n«nvid*ri       Etittm  *dverfu4pupillum.}Kon  fatis allequnr, 

rtdditsm.  quiduam  fibi  vdirTr.dum  a.t.hancaclioac  da- 

Std  quid  tfi  dicit  gratia.  ]  Agithic  dcexpU-  ri  ctiam  contra  pup.Uuin  loaipictiotcm  faclutn 

catione/.4./w tit.  ubi pccuniad.cirur  commo-  perintcrprctationcm extcnfivam.  Simplcxfcn- 

daridicisgratia.Etinterprctationesabipfo  pro-  tentiacft/  j.rw/r./j.r.ficutex  ahis.caufis.ita  quo- 

pofitxutphrafisillafignificctaliquidfier,,  verbi  queexcaufacommodaripupiilum  ,  quicondi- 

caufa.perfuncloric  aut  ncglecce ,  vd  ut  latisfiat  tioucm  fuam  facit  mcliorcm  rcdte  coavenici :  &, 

legis  folennitatibus  ,  licctalicubi &aliquando  qnidem  cx  edic1oPiiactioncmag's  dat.va  qua 

locum  invcnirepoflint,  vel  ut poftcrior  in  cafu  nativa,quoniam  obli^atio  ft.i  ad  pariendatn  a- 

bb.66  ^/w.^r.mininictamcnfcntcntix  l.+.boc  clioncm  irifli:ax  cft.neque  convcnitrationi  ju- 

tit.  convcnirc  videntur.  Videtur  res  commo-  ris.cx  acc.dc  i  &  cvenru  viics  obl.gauonis  pcn- 

dari  dicis  gratia ,  qux  tantum  in  fpeciem  cora-  deic  Scd  nimitum  impcratorpius  animadvertit* 

moda  aeft,&  commodafatantumdicitur,  po-  hafavenclum  rfl>  pupillo ,  nc  cuminjuriaaltc- 

tius  quam  ut  revera  commodatafit.cujus excra-  rius  iniqunm  fa  eret  lucrtim. 
pJum  tnl \%.%.\ ,dc rtb.crtitt.& tnl j. §.«//. b$t tit.       £t undi madvirfttt eum  N  «h.I  ncccfTum  crat 

fi  pecunia  adoftcntationcm&pompam  conce-  hoc  fcparatm  p:oponcre,dari  hancadion6  ad- 

datur,quoniam  pecunix,  quatenus  confidcia-  vcrfuseum.qui  nonrcctcutiruric  commodata: 

turutcommodata,& utintcnrt.nss  commodati  quia  hoc  tegularc  ,  ut  tixc  jftio  ob  dolum  vel 

fubfiftens.iftceftuius.   Ncquc  movct,quod  in  culpam  commodjtar.i  habearlocum.fcdhacle- 

fubjecl  a  I.4  d.citur  fxpc  criam,&c.  quiacumfit  nusfpeciaU  ctit,  li  dicamus  iftocafu  itiam  antc 

divcifiautons  illc  locus.non  eft  prxcilc  ncccfla-  finitum  p.afcriptum  rcmpusagi  pofle. 
rius^utproamplurioncaccipiatur:  ncquequod  Lit  F 

ind.1.4.  dic.turd.cisgratiapccun.amnumcra-       jufrnathicradinioeie Trcutl.fi reus.pretiu 

t.ou.sloco.ntcrccdlctc  ,  al.um  fcnfum  rcc.pcre  dc,criorationIS  foJvcrc pJiatus  fi  ,  q„0dcom- 
vidctur.quamquodcumaJ.isnumcrat.opcmu-  rsj       temiCC£ieieMaror:  Hocqui- 

tuumconfl.tuid.ca-ur.f.occaf.inumcrar.onon  j^.i^^^^sJw^^^licct 
vcra,qmppcno„f.,CtaadaI.umhnem  ,  utacci-  qUem  ferefcrtrW*  i.mututd^.dt  rtb. 

p.ent.juWitcamconfumcnti.lcdimag.nar.acf-  jZ^biK^ittciiS^OM^m^h  ipfa 

icv.dctur.  citata/.j,.rfc./qu*rcradcrcrio.cre<iditamn6 

r        r  videriredditafcr.bir&hancfentcntiaquod  rcm 

»  ,  ,  ,Tl  ,  ■  r  ■  dctcriorcncccumprctiodcreriorat.onisrccipe- 
Pr/,W,,«»/.z,      W  non&mper-      «  P     difcrtcprobant  Bart.inl. 

fp.cue  a  Tr. propohia.,o  hoe  confift.t .  quod  ra  nonfoluminfi.it  dol  mal.  tbid.BaU. 

.JIacontrafingulos  .nfol.dum  .  ,n  hacpro  parrc  f    <_  ZSSSm  putar.m  utra-queopra.o- 

ag.  d.c.tur.Et  co.^c.l.at.o  quam  cx  Hottom.pro-  «*>  deteriorationis,  qux  f.  gravior 

pon.t,amo^nabA;curi:tr.,d,tacft.  qucmfe-  JtirautrcmbabercnonexFediat,lumma  rario 

quuntur  „,,/./ ,.«.*,  Bar,  Cafir. &Sal,ctt.  qu.  ^exiftimarioncm  rei  integrxicommoda- 

in  hoctamcncrraic  vidccur  ,  quod  d.ft.nguitiu-  '»JU"CM,m'41  u  £  & 

tcrobligatioiicprimitivara.cxquafingular.pro  tario  prxi  andamc  e. 
parrctcncantur  ,  &  cam  qux  oritur  cx  culpa  &  1*  1  T-     »*.  , 

dolo  :  fiquidcmdubiumnoncftctiaraexcaula       Mjlimath *«/«o.  ]  Hac de tt CU€* «ttltliatlO- 

«onrradus  rcalis  duos rcosdcbcnd» in  fol.dum  nemrefcrendamadtempus  1«  judicai  ,  dicta 

eonttitui poflc.  fantaUquiaddiJp.todtmutuo.  th.\\.  mrcll.go 

Lit.  D.  autemhocnifitcsioloteipcrictit,  quocafum. 

Quod  in  prlcxcgcJis  ait  hxrcdem  tcaeii  pro-  litem  'jutatur. 
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DE  COMMODATO 

Gtncrarim  vtro.  ]  Ait  hinc  intcftgi .  quam- 
ofcremlixi  ar.iiocondtctiodicatur.  QuodficX 
prxcerlenrit->n*i.jtcl!igendumcft>raciocnt,quia 
icpcrtrr%aadinfrnatioiHm  datur.  Arquio  cx 
co  quodculpacoruniodatafii  coatiiigit.non  au- 
tcm  ex  narurafua actioncm  dciiominare,minus 
conventc  :  icTrcutJ.  corefj  cxtflc  non  videtur, 
quia  hancrationcm  fubjicirlniiusappclljiionis, 
quia  in tcndatur dati  iicri  oportcre.  Quac  confc- 
qaennanon  videtur  eflTe  bona .  quia  ut  docct  $. 
lytnfi.d.mHion  condicliones  a  pnicocondiccndi 
&  dcnunciandi  rituappellatxfucrunt:  licctve- 
rum  fit ,  illamdenuntiandirationem  actionum 
perfooaJium  propriam fuiffc.  Porro  ncc  iilud  rc- 
ct  e  dicitur ,  quod  in  hac  actionc  intendatut  dari 
ficxi  oportere.-  vel quia  conjunttim  boc non in- 
teoditur,  vclquiactiam  neuttum  rccteaccom- 
modari  pcflc  vidctut ,  nifi  veibum  factre  contra 
nfuuijuris  latiflime.utcuiulcunquercircftitu- 
tionem  c«mptchcndat,accipias.  Et  fufpcitum 
mikieft ,  quodipfeTribon.  logcnerc  aitmf. 
mppellmmw.iS  inf:  i-  •>  U  n  ia  perionam  aclioncs 
ciTc,  quibus  4arc  aut  facerc  oportete  intenditur, 
nifi  tllc  fbrtcad  id  quod  frequentius  sft  rcfpcxit. 
Plauc  fecundum  fpccialcra  ufum  vetbi  tondi- 
8unu,  quiptopooituri»  </.$.»»/».  &  jutinoftro 
magif  convenit  ,  quocondictioncscontrado- 
miQmadari  dicitur  ,  appatet  hanc  actionem 
commodati  ,  condtcttoaem  rccte  dtct  ooa 
poQc. 

L  i  t.  H. 
Agit  hic  de  concurfu  actiotns  commodati 
eumactioncL.Aquilix  :  quiadcrclcnt.  ntiam 
noftram  de  explicatione  &  lectione  /.j.$  ,de  O.fr 
-rf.wiy&j.propofuimus Cupt^  md  dtji  Aquil. 
thejio.ittl.  ubiillamleftioncm.quam  hicTr. 
probat  qux  utramqu  c  negationcns  tolht,  minus 
redefehabcrecftendimtis, 

L  i  t.  I. 
Affirmit  in  th.quod  cum  actione  commoda- 
ti  concutratiei  vmdicatio.  Cum  autem  concur- 
fus  dicatur  ratione  ejufdcm  perfonx  ,  fcquetur 
ipfi  commodanti  rci  vindicaiionem  contra  com. 
modatanum  dan  Qundlicet  proccrto  vidcan- 
tur  ptopon?re  Dd  ini.cmmuml.de a^Jion.  ejpibi 
)*f  &}oh.Tmb.  ubi  traclantdc  lecundo  rcq-iifi- 
to  ex  pattc  tei .  milu  tamcn  verum  non  vidctur, 
ut  coucia  commodatanum  qua  talcm  ic  prota- 
]i  fegcrcnrcm  tci  vindu  atio  tieiai.liquidci.  htc 
nullomodorcmhbi/ifleiit,  flc  nequcdouunii, 
ocqucpolfcrHoais  cuK,>»cifiam  pcuioti  movct. 


ET  ACTIONIEUS.  44, 

Aliudcft  ia  tcrtio  dominium  fibi  aflcrente  ,  de 
quo  cafu  accipienda  eit  /.9  dt  rti  vmd.  ubi  cora- 
modatariusquafi  ,  nominecommodanrijcon- 
vcniri  vidctur:  quadccaufaintroductumeft.ut 
ipfe  dominum  rei  fivepofldlorc ,  a  quoratifam 
habcr  nominando  actioncm  dcclin.ire  polfit  / 
C.ttbtinrtmmHio.  Ncqucrbfht  /x-t.f  x.debcn. 
mut /W.ubioummidepofiri  vindicantur  adcpo- 
fitarijs :  quoniaro  ib.  fpccialc  cft  &  agitur  dc  ca- 
fu.ioquodc  vcndcndis  bonimaclaur  ,  &  dc 
concurfacrcdtroturo  ,  obi  ipfiquodaromod* 
crcditores  poffi.terc  videntur. 

Exqun  refieprcbmtttr.]  Ait  r ecte  probai  i  **  4. 
l.y.Jerei  xttnd  quod  commodatarius  pnffideat 
oaturaiitet  ,  coqucduosattertim  naturaliteral- 
tcrum  civiliter.in  fohdum  poflidert  pofle.  Qu,x 
coJle&ioomniooviaofaeft  :  quoniam  ind.l  9. 
aoii  ideolCcus  rei  vttidicationccoinraodata- 
tium  3c  cxtcros  tenrri  affitmar.quia  pnflidcant, 
fcd  quiatcDcantfaltem  &  babeant  rcftitucndi 
ficulratem  ,  tc  imptobatur  opinio  Pcgafi ,  qui 
pollclfionem  veram  requircbat/  utadcoex  tpfa 
U.l  9  commodatarium  non  poflidcre  probetur. 
EquidcmlCnatiquando  pct  abufionem  etiam 
dctentioni  poflclTionis  verbum  accommodant 
l.i.ult.rum  lfeq.mdexhti.vaum  ubidifpuunr.aa 
duo  iu  fulidum  eindcm  rem  poffidcrc  poflinr» 
minimc  vci bo  poflcfltonis  ita  utuntur,  quod  a- 
lias.quio  ilJaquxftioarfirmanda  fit  ,  ncc  tatio 
dubitandifupcuffcqucat  :  fic fatuusita  fuctir, 
Faiil.m l.j  j.tx  contrmrh dt  mtquir.pofftfs.  acrit or 
cotcndcnsduos  in  foltdum  polfidctcnou  poflc: 
dequo  pluribus  agirutinfra  p.i.difp.21. 

jtnvtro qututtndum.  ]  propooiturhicqux- 
ftio  i  ancommodacariusteneaturde  damooab 
aliodato.  Uhi  Trcut.Poft  Hottcm. ^..obferv.xu 
putatdificnfiflc  lCtos  ,  8c  quod  fcntcotiam  Ju- 
liani  negaotisi»  /ip.fe.r.imptobavcrit  pofl  Mar- 
cell.  vtytan.in  /  41.  lotmti.  fcd  veriuseft  Jultani 
fcntentiam  nontam  fimplicitcr  improban  ,  qua 
potiusduabus  adjcctis  exceprionibus  limitari. 
R  gula  propotutur  a  Jutiano  ind  /.ip.non  reoe- 
ri  proptcrdamnNmabalio  dacum  ,  qui  quid 
fcrvandura  conduxit  vcl  utcadum  acccpit  ; 
quoniara  nulla  cura  confcqui  &  caverepcf- 
iit  ,  oc  alius  iojuria  damnum  der.  Qux 
ipfa  ratio  cxccptiones  illas  duas  iol.  4.1.I0- 
catiadmittifuadct.  1.  fi  cuftodiri  potueiit,  ne 
damnum  darctur.  t.  fi  ipfe  cuftos  appofitus 
a  me  damnum  dcdit  ,  quoniam  faclum 
cuitodis  merito  iplc  prxftarc  tcneor  .  Ut 
K  k  k   z  pioiade 
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f roiade apparef ,  oon Utis caufx habuilTe Hoc-  trihjitur coraodatatius.Sed obiicitur quod in |* 

lomin.  cut  taatopere  inTribonianum  hicin-  fubiicitur,quod  fcncftute  ,  morbo  vclJatronum 

vehcretur  ,  fiquidemexceptionescumregula  vi  contigit  ,  commodatarioimpucandtim  noa 

no«  pugnanr,  fedeiulrem  tn  aliquo  deroganr.  elTc.  Rcfpondeoiftudnonrefetcii^umciTcad 

Etbxcjamolima/M/.t?.  0-41.  annouvir  Ac-  cafcmxftimato  rci  datx  ,  fedadgcneralcm  il- 

curf.    In  pnmatamenliraitationercvcu  Julia-  lam  regulam  prxmiflaai  in §.x.  quia  commoda- 

aumcavillatuseftMarccllui.  fiquidtdercgula  tarius  diciturrencriprxftarcculpam  Ocdiligen- 

noneft.cum  Julianus  propofucritcuftodtti  non  tiam:cum  prxfeitim  conftct  CJ.atburiocompi- 

potTe.nedamnamdaretur  ,  iuque  calpam  cx-  latorumexccrprosfcconjuucxoscfle.  Nondif- 

cJufit.  fimuloumc.pericuJirerbum  aliquando  in  ipe- 

THESIS    III.  ciefumi.utdiftmguaturacafibusfortuitis.&ad 

caufamnaturalis  inreritusreferatur  ,  utcolligi 

Thefishxcplanafatiselx,  quam  ftricximper-  poteft  cxlib.i.S  ftp4.^.depefiti.it.cx  collatione  A 

currcmus.    Quod  lit.A.de  juramento  in  litem  ultim.dt  cendtci.  tnfu.  d*t.  cum.l.  5. 4. 1.  dt  frtfc. 

ptoponitcxtrapropo{iram  matcriam  cft.    De  -v#r£.ubipericulum  explicatur  deuiotte,  &  tx  l. 

gradibusculpx  &  explicatione  Jib.ji.depofiti  u.ra  fin  cuml  1 4.<j  .ultim.dtfofiti.l  yj.i.dt  ntgot. 

dnimusquxnamad  difpuutionem  10.  thci  j.  gtfl,  hcctalibi  etiam  gcncraluci  ufuipctur,  uci» 

litcr.E.agituiinfradifpuration.icT.thef.i.  Quod  L+.infr.dtrtb.crtd. 

liter.  F.  de  pcriculocx  moraprxftandodicuur,  T  H  B  S  I  S  IV. 

limirandum  cftjuxrarradiu  fupr.  difpuut.  if.  Lit.J  C. 

thcf.7.<k  part.a.  difputarion  j.  thef  8,  fiquidem  Aitcommodantimobdamnum  qvtod  ex  re 

naturalis  intetitus  rei  ctiam  poft  moram  indi-  comrnodaufenfitcominodatarius,  doiiunrum 

ftin&e  ad  debitorem  aonpeitinet.Necilludfa-  ctiam  larx  culpx  nomtnc  tcncri.  Arquin  cgo 

tisliquidumeft ,  quod  Jircr.  H.  tradarur  dc  re,  malim  (cqui  rcgulam  ,  qua  ubtcunque  dc  eo 

qux  xftitnata  commodata  eft:dum  quia  dubita-  quod  imocft  &  tcftitutione  damni  d.  ti  .  uari- 

ripotcft,  annece(Tariafircxp;cflaconventij  de  cur.laramculpam  doloxquipararitradirur.Ne- 

icftitucnda  xftimatione  ur  pcriculum  fit  com-  queobftet  /.i.I.J.j.  h.t.  quiautiihabctutpro 

modarani ,  an  fufficiacfirnplicitcr  tcm  xfttma^  icienie,qui  in  lataculpacft.  Non  ctiam  l.6\.d» 

tam  fmlleuum  an in  cafu exprcllx  convcntionis,  /«r/.ubi  dicirur in  hoc  cafu,  quia  nutia (it utilitas 

quo  vcnditioncm  contra&am  videtiaitTrcutl.  commodanris  pauloremiflius  vcifarinasdcbe- 

locusficactioni commodatS  ,  «rgumtnt  l.\6.dt  reciicaiurciprerarionemdoli:  qmaaoceofal- 

jur.dot.  ubiincatudocisxftimarxattioncm  e-  rcm  pcrtinct.ct  factlius  commodantcm ex  c  ula- 

xcmptodatlCtus  :  tam  deniquean  te  extantc  redebeamusadolo.&confequentcrctiam  a  la- 

ipfaetiamantantumcftimatio  pctipoflit.  Di-  tacuIpa:cxtctoquinubi  vetclataculpacft,qua> 

Kcrimnoneamviderimenrerafmlfepaitin.  ut  minusprodolohabcadafit,tcxtusiftc  non  pto- 

planetransforroareturcontracxas,  (cdidooad-  hibct. 

jectam  xftimarioaem ,  urinevcotum  rcideper-  L  1  t.  D. 

ditxexpcditiotactiofccxecutiocflct.  Illudau-  Duplicem  hac  ht.  quxftioncm  propoait  1. 

tcm rectc  Trcutlarus ,  quod  contra  fenrentiam  ouxfit  ratioappcJlationis  &caufacuradio  alia 

quorundam  irno  communiter  Dd.ml.±  rtb.cr$-  dirccta.aliacontrana  dicatur.  Iple  hanc  reddit 

dtt.  in  Ug.  j .  $.  \.  htctttmU.  periculum  non  illud  rationem ,  quod  comcnodarum  conuahatur  ac- 

cantumquodcxcoipa  ,  fcd  etiam  quod  ex  cafu  cipientis  caufa  aclio  contra  cum  competeaa 

fortutto  provenic  ,  accipit  :  &  fitmatur  ca  meritodircdta&  principalis  appelietar.  Qtjx 

fentcntia  1.  cx  ipfaproprieutc  vocis  ,  pericali.  coafcqucntiafibonacft.fequctutcontta  dcpo- 

x.  quodregulariteroblevi(£mamcuipamrene-  nenrem  vcl  manentem  ,  quorum gratia hi con- 

ri  conunodaur ium  conftat ,  quod  euam iu pio-  rractus fiunt.dati aftiones  ditcclas.  Quod  cuib 

ponitui  m%.fttunio ,  infint.  ffe  fubiicitutm  $.  falfumfit,  in  pctendatationc  iftiusdcnomina- 

ttrtie.  ic  xftunau  ctiara  pencultim  prxftari ,  8c  tioois  non  confidctandum  eric  cujus  utiJttatcoa 

aliasxftimatioillanihil  omniaooperaretut.  contta&usrefpiciar.fedqnisprincipalucr&pri- 

a*7  17  S  t  dtprtftTiftitvtrbit.ubifiegOTctofpvi,  moex  contra&u  obligetni:  qaomodoobl.gan- 

>,  roMrcaotcmta-  rarcommodauriu,  dcpo(itatius,maodauiiu(» 


DE  COMMODATO 
deponcns  autcm  vcl  commqdansex  poft  fafto 
&  quafi  per  acctdcns  obligari  vidcntut,  Ncquc 
boiu  viderurratioTreu.quaroobic  actio  dica- 
turcocrana.quod  c6ccdaturcxoppofito  :fiqui- 
dcm  ubicunq;  utrinq;  adfio  datur ,  altera  rcfpe- 
ik  u  altcrius  cx  oppofito  conccdi  oportct.  Forte 
comodiut  dicetur.quod  cu  aclio  «fta  nafcatur  cx 
poft  faclo  &  exaccidcnti,  quodaliud  v.cinrcm 
impcafum  vcl  exeadamnum  acccptum  eft,  id- 
co  eam  contrariamdici  cepumcfle,  quodficut 
commodauriusadrcftitucndam  rem  tcnetur, 
ita  quoquc  commodantcm.v.c.expenfarum  no- 
nine  coramodauno  vicifTini  five^contra  obli- 
gaii  zquum  fuerit  vifum. 

SirtseommnUtM.]  Altcra hzcquzftio eft ,  fi 
poft  rcm  commodaum  furto  fortaffisamiflam 
commodaurius  conrcntus  cjus  xuimationem 
przftitcrir ,  &  rcs  poftmodum  in  poteftjtem  co- 
modanitsredicne  ,  &  commodatatiusqui  jam 
cjuszftimanoncm  fobit.agat,  aclionc  contra- 
riacujusfitfutura  electio  inter  rcm  &  xftima- 
tioucm:& r<fpoudrtpro commodaurio,  fivca- 
gatur  condi&tone  finc  caufa  fivc  rci  vindicatio- 
ncquod  fc.per  zftimationera  litis  quam  przfti- 
titcommodauriusrcs  ei  vcndira  vidcatur.  In 
qmbus h.cc animadvcrtcnda occurrunt.  t. quod 
quxftioncm  formardcachoDecommodati  con- 
turu  &  umcn  relponder.cledtionem  compcte- 
xe  five  agat  condictione  finc  caufa  fi  ve  rei  vindi- 
cationc:  ldcoque  diceredebcbat,  tdemfuturum 
fi  tftiia&ionibus  agatur.  a.  In  actioac  in  rem 
elcdtio  acton  tribui  non  porcft  :  ideoque  dicere 
dcbcbat ,  in  elcclionc  commodatarii  efle  >  an 
condtctione  fine  caufa  an  rei  vindicatione  cxpc- 
riri  vclit.  j  utio  qtta  utitur Treutler.quod  vcn- 
diu  videatur  res  commodau  potius  hoc  con- 
cludit,  ut  uoto  magis  ipfam  rem  tantum  perfe- 
quipofltt.  4.  quod  in  hoc  cafu  rei  vindicatio 
commodatariocompeut.fjicet  hanc  etiam  co- 
cedantipfiBarc.at  Sahcet.  tnl.  17.  $.«/*.  h.t.) 
dubiocarcrcnon  vidctur  :  quod  commodata- 
rius  nec  dominus  ncc  polTciTor  unquamfuerit, 
aeque  quxvis  atftiroario  citra  conventioncm 
defupcr  faclam,Tenditionem  inducit;&  infuper 
fingendura  cflct  ,  quoniam  ex  venditione  fola 
dominium  non  tranfit ,  ita  rcm  videri  traditam, 
ottempusxftimationis  przftirz  ad  tempus  co- 
modati  adbuc  durantis  retrotrahatur ,  quo  cafu 
aiiatraditioneopus  noneft  ,  $.  inttrdum  44  U 
rtrMvij.  Ncqucfacitpro  Treutler.  1.4).  <jr  76. 
itttivtnd.  QuosratajctiajnBart.  &  SaJLuet. 
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adducunt  in  quibus  poftcfToriqttilitisxftima- 
tionem  cxfblvit,  utiln  inrcmactio  accommo- 
datur.Etenimdivcrfaibitracutut  fpecics,  &ab 
co  qui  rei  vindicationc  cnnvcntus,  ad commo- 
daurium  non  recte  infertur  ;  tum  quia  in  d. 
L\6).  qui  litiszftimationcm  folvit  ,  poflcflbr 
foit.adcoquerciftcnout  Caftrcn.  in  d.  /. 17.  $. 
ttlt.h.t.  uon  alicer  ficri  hunc  dominum  ,  nifi 
tempore  folntionis  fuerit  poflcflbr,  tc!  vofunta- 
tecjusquidominus  erat  pofleffioncm  confe- 
quutus  eft :  tum  quia  facilius  emptio  ftatui  po- 
tcft  in  eo  qui  verus  poflcflor  ,  quam  qui  nudus 
dctcntator  fuic  :  tum  quiacxcaufaattionisin 
rcm  facilius  crcdi  potcft  emptio ,  quam  cx  caufa 
obltgationisinperfonam  :  &  in  fpecie  d.  l.6\. 
idco  rci vtndicatio  utilis  conceditur,  quod pcti- 
tor  zftimatione  rccepta  ,  quodammodo  rctro 
rcm  poflcflbti  vendidiflc  ccnfctur.  t.  quod  e- 
lcclionem  darcommodaurio  ,  magisdubium 
vidctur  !  quod  rcguiaritcrdcbitottsfit  electio, 
cujusvicescommodansinftituta  a&ienc  a  c6- 
modauno.fuftinct  :  quod  jus  commodantis 
T.17.  $.  ttltim.  h.  t.  farispcrfpicucconftrmatjin 
qua  vetba,prtJtMrt,  rtddtrt  non  ad  commodara- 
rium  ,  fcd  ad  commodantem  referuntur  t  cui 
etiam  eleftioncm  datglofT.  indJ.n.f.nltim.  6* 
ibid.  Barrol.&  Salic.  qui  ex  fentcntia  Jacobi  di- 
ftinguuntintergenusa&ionis  quod  commoda- 
urtus  elcgit:  quodfc.  a&iooecommodati  al- 
tcrutrum  petatur  ,  condidtione  finc  caufapre- 
tiom,&  utili  vindicationeret  ipfa.  In  quoutique 
labiturTreut.quicommodaurio  ,  quacunquc 
cxperiaruractione  dat  elcctioncm,  cumumen 
apcrtiflimum  fit,  ubi fccundum  naturam  a&io- 
nisres  ipfa  vclprctium  pctitum  &  in  judicium 
deduclum  eft,ex  parte  acforis  amplius  clcctioni 
non  cfle  locum  :  ut  proinde  nulla  fit  confcqucn- 
tia  ,  qua  quidamconcludunt  t  commodata- 
rius  habct  |us  eligendi  qua  a&ionc  uti  velit; 
ergo  etiam  fimpliciter  habet  jus  cligendi  . 
an  pretium  an  rem  habete  vclit  :  nifi  iu 
acctpiatur  ,  quodintendcndohanc  vclillama- 
ctioncm»cfftccrc  poflit  uc  vcl  rcm  vel  zftimatio- 
ncm  confiquatur.  Licetncc  iftam  confequcn- 
tiam  admirrat  Bart.&  Salic.  inl.ij.i.ult.h.t.  ur- 
potcqui  quacunqueinftituuadtione  arbtttium 
reftituciidi  quod  vclitcommodanti  concedunt: 
quod  in  duabus  quidem  aclionibus  admittic 
Caftr.fcd  &  in  rei  vindicatione  ncgat:ut  adco  & 
textibuslc  autoriutcTrcutl.fcmeutia  dcftttua- 
tur. 

Kkk  j  Ln,B- 

*Dig 
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Lit.  H. 

Ait,  quodquiseonctario  judicioconfcqui  po- 
tcft  ,  idctiamrc&o  judtcio  coatcntum  habcre 
falviimjureictcniionis  ,  uoncompeiilationis. 
<juia  tancum  quantitatis  hinc  inde  drbttz  rcco- 
pcnfatio.Equiden;  quoa  lcfTccTum.  deqoohic 
tracTatur.nibil  cxtcroquin  intcrcflc  vidccur,  an 
retentionis,  an  compcnfationis  jure  id commo- 
datarium  habercdicamus-  Sed  &  claudicatTr. 
tatio  :  quoniam  re  amiira  veJ  conupta  ctiam  ic 
dirc&um  jvidtciumquautitas  vcnircporcft.  Scd 
nimirum  Tr.  divcilas  quzttionciconfundctc 
viJctut.de  jurc  comodararii  in  objicienda  co- 
pcnfatio  ie  :  quod  fcil.  intcreft  an  ipfaacTione 
coromodati.an  aliaconveaiatur  :  dc  quopoftc- 
rioticonuoverfia  cft  intcr  citatos  Cuiac  &  For- 
nei.Et  c  men  contrarius (ibi  efi  Tr  dijpUq.  th  7. 
lit.F.  \xb'  ctiam  in  commodaco  compeniationi 
lotum  laCK.de  quo  ibid.agcmus. 

T  H  E  S  I  S  V. 

Lit.  C. 

ImproprierefcrcurprccariumfubcontracTurn 
innominatum  do  ut  facias :  quia  ncquc  prccario 
«oncedcre,daie,ncquc  rcflicuerc,  faccrc  clt,  pio 
ut  ea  vcrba  in  maieria  conrracTutim  iunomina- 
torum  ufurpantur*rgw».  /  defrdfeript.  vtrb  l.j. 
infrine.dtfaclS\<\\x\Acm  dart  lhi  fignificar  tranf- 
ictrcdominium  ,  &  faccrcquid  in  viccm  com- 
■pctifationis  pro  co  quod  datum  eft :  &  ali.ts  mu- 
«uum.commodatumdepoJiitm,  pignusfubi- 
ilumcoi'.ti3(ftumdoutdcsrcfcivi  ptttj  nr. 

Poriofimi!itudines&i:  flcicntiz  ptcraiii  & 
commodati  hac  liier.C&  lcqq  trak'icx  .  wUe 
fuhtgrncrales&commuocs  plcixnuc  £c  quud 
liter  D.dcabfentibus ptopunttiir.iecTius ad mo- 
Jum  conttabcndi  .  quam  ad  pc ilbnas  ittcitur: 
nrquc  couvcuicntiam  prxc  pu.im.quod  utium- 
quc  daturad  ufum  cimittcredcbcbar.l!!am  vcro 
Jiifcicnt  a.quzeftfublit.G.nonlam  alTcquor, 
.quodcemmodatum  infotmctur  :cgul:s  junsei- 
viJis  ,  pitcariumauicmin  tcvra  nis  jurisgcnc. 
fubliftat:quoniam  hxcrali.ifunr,cx.inaclioiioa 
nalcitur,  vclutfupra  difp.t;.  paitum  lnicrminis 
juris  gcot.tubfiftercdixir.  nomineauieprccarii 
adioncn  daiiconflat:fcdqu:.lis  &  qurnam  a- 
ctio  dciur.nonfacisexpcditumcft  :  quo  pcr- 
tinct  coutrovcrfiackdilpuracio  J:tcral.  «n  qtp 
pucnantcs  in  fpccirm  fuut  textus  ,  &  m  l.  14- 
dt  f>r«Ana.  ihhHm  l.  U.  <j.  y  tod.  roagis  ad 
dooawoms  quam  ad  nego:it  conttadi  caufim 
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hoc  dicitur  pcitinerc  ,  eoque  proculadinrer- 
divta  rcjccTa  eftharc  tracTatio  i  matetia  cfitra- 
oraum.quonimnaotix  non  »1. \iut convcmrc 
utncgotiuro  pcndeatalibera  voluiuatealrerius, 
undc  t*f  m  l  14, i.  u  qui  dt  furt.  cx  ptccario 
civ.lisacTionrgatur.  Nc>l  contia  in  i  if.  ii 
fi.ryl.ly  ,m  jt  dt  frtt.  acTio  p-.af.iij  t<s  vcibis, 
quxutiquccivilis  rftconceditur.  Conciliauo- 
ncs Acc.fcic timt divin.uoiix.  Tr.inter xquita- 
tcm& jusftiicTum  difting'  u.  M.igisproboquz 
fcrccrjamfcitintia  cfl  GiJhcrt.Rcgii.  1.  tontrar. 

10.  utinter  initium  &ptog  ellum  diftioguatut. 
Initiocnim  qt>od  negotiun  h<  cd<uanonis  m- 
ftarcflet ,  nulla  vidcturdata  fuiflccivilis  acTio, 
quod  movit  pixtorcm  .  u«i  dcfupcr  mterdicTum 
proponccc,  fcd  poflea  ICcr.euir  prccatiu cc"mo- 
datofimilc  clTc  an:madvctterc•I)• ,  iciiouc  civilS 
ctiam  adroififlc  k  accomoilaflc  videntur  Errc- 
pctcndum  hiccfl  ,  pixfciipt  s  vctbis  acTioncm 
dupliccm  vidcti.altciam  quali  ordmanam.  quz 
ex  q uu t u o r  1 1 1  is  arti cu In ,  1»  /. t .  dt prtjrrtpt.vtrb. 
cxpicflis.dcfcc.idit.  altcram  inccrtaro  &  iircgu- 
larcm.qnxdiveifisf  .cTis.quoniam  muhack  va- 
lia  fubd.tir.dr  prxfcript.vcrbis  proponuntur.a- 
cTionem  ccrt;m  1  011  proditcctiiib^s.tx  xquo3c 
bonoaccoromoJjtnr  i  cujulmcdi  ca,  quz  p:o 
precariodatur:  nonad inrcrcllc ,  ucaliasacTi» 
przfcripris  verbis.fed  ad  rcftiruendu  unde  &  di- 
citurcondicTioincern  ,/.19  infin  defrtenr.  qu:» 
pcreamqualis  qualis  poflcfltocondicif  ir ,  ad  i- 
tnitationcm  acT'on,s  comroodan:  quo  pci  tinct, 
quodpoftPaul.s  ftnt.C.6  «  rtddttur.  Cuuc.  fcri- 
bitinlf  defncl,  ctiam  cztctas  acliones  pizfcti- 
ptisvcrbis  ad  cxcroplum  nomirwrarum  acTio- 
num  cflcintioductas.  Scio  i  qmbuldam  ita  di- 
ftiiiouiquodprecarnimaliud  lit  pmum  /  |.  cjr 

11.  dtprtrnr  >\ind  mixtum,iD  qiu-intcrvcniat  a- 
Jiquod  luccllnm*r£./ !!.(£■  ii.dtfrtcnrio,  exquo 
dcmum  quia  habcat  aliqucm  modum  &  flneni 
ccttum  ,&  tempus ctiam  admitrat .  putant  nafci 
acTionem  cirilem. Vcruro  acccJcnte  modo  fine, 
&  tcmporcvix  crit,  utnon  tranleacin  comn  o- 
darum&  divipatorium  eft.urm  fpccic  l.i.tjrif. 
A.r.quibuslocis  civilisacTio  cottccttiturjuctum 
aliquodintcrccfliflc  dicanms.bcd  qnooiam  vcr- 
famurjn  explicationc  litcra  l.  vidcamu;  de  co, 
quod ibiincxrrcir.oadiKcLitrcruedctHi  courra 
accipicnic  ctiam  rci  viod:cJ:'c>nem  compercic. 
Cuifcntentizobftantea  ,  quibus  fup.comroo- 
ouiiu  couua  commodaiaiiuu)  aCTionem  eam 
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darincgavimus  !  Ncquc  movct ,  qurdinter-  varietatcformularum  dependcreexiftimat  cum 

d^o  poflcfl'  liolo. useft,  quia  hocnccellitatis  Cuiacio *j.  ei/,eTva  tj.  In  tuibi  s  hxc  notanda 

gcatia,  cum  dcriccretalia  aiftiopropofuirprx-  occurrunn.quod  ur  pupllus  intcrcjuftodc^ie- 

tor;  &  vindicat:oni&  alia  racio  ,  inqua  pctitor  canotcncacur,  prxfuj-ponendum  clt  cum  rcm 

inicndit  dominium  ,  cujus  fiuftia  probatio-  tcnere,  ceteroqutm  int.tdict"  locus  non  crit*. 

nem,  fufctpctct,  ubidcprccatioconftat,&  pie-  ex  hoc  iplb  vitium  hujus  d:ft'crcntix  infcrtur, 

carium  rcus  fatctur  quoniam  pupillus  qui  rcm  adhuc  tcnct  ,  etiam 

JaniregrediamuradlitF.inquailluddubium  cx  commodato  convcnm  porcrit  ptr     h.  tit. 

quod  etiam  comniodiium  indiftin&c  morc  quippequodadhunc  effc.it  um  ,  ut  pupillusex 

accipicntis  finiti  aftirmar:  quia  ubi  commoda-  edictoImperatorisPij  convcniri  poflir,  pupil- 

Vitn  ufque  ad  certum  tcmpus  a  nceditut,  non  lus  locupktiot  faclus  dicitur  ,  qui  paupcr  ot 

improbabilc  viderur  ,  intra  illud  defuocto  failusnoneft.quoniam fufficit  hactcnuspupil 


commodatatio  ,  ufum  rcfidui  tcmporis  ad 
heredes  txaufuc:  quoJ  tamcn  nunc  in  mcdio 
rclinquo. 

SublitH.  non  fatis  benc  dici  videtur  rrfti- 
raendum  cflc  ufum  :  quia  hic  Are  ipla  quat  re- 
ftitui  dcbct  nmnind  clt  Jiverfus.  Netjuepro- 
banduttl  p'iro,  quod  ibul.  limpliciter  air,  prc- 
carium  cti.imir.tum  &  tntompcftivc  rcpctcnti 
rcftitucndumcfl;  :quia  rationi  &  naturalixqui- 
tati quam  ipfe T;cut.  lit.I.  hic  confiderandam 


loconfulcre,  ut  nc  ficin  damno  /.  +7.  $.  i.d» 
film.  j.  DirTerentix  ratio  rcctius  dicitur  pcn- 
dcrcadivcrfitate  a&ionum  fivc  remediorum, 
acliorris  commodati  &  interdicti,  quod  cum 
fitpcflctTorium  ,  nounifi  fuper  co  quod  quis 
tenet  concipi  poreft :  quin  ex  fupra  diCtis  fcqui- 
tur,  fipupiilustcm  tcncat  ,  ctiain  formulam 
aftiomscommodati  in  cum  convcnirc.  4.  Ifta 
dirrerentia  dauduat  ,  quod  nominc  precarij 
non  tautum  interdtctum ,  fcd  etiam  actioprx- 


monciicpugnat.  urptaetcxtu  libetjlitatis  quis    fcripris   veibis& condi&io  compctit,  cujus 


decipiatur,  quodracilcnon  contingciepotefc 
ut  revocatione  intcmpcftiva  damnum  alreri 
inferatur ,  cum  potms  tacita  quadam  con  venti- 
onchocfcmpcragiintt  lligcndum  fit,  ut  ac:pi- 
ens  cx  prccatiocofequirur  utibtatem.  Planc  ex 
lcopo  petcr.tis,&  qualitateipfius  reiquxrogara 


formuJa  cum  formulisacTionum  ex  couttaelu 
procul  dubio  concordat.ncc  quicquam  prodcric 
pupillo,  fi hoc  vcl  illo  remcdto  convcniatur. 
T  H  B  S  I  S  VI. 
Lit.  B. 

Rationem  hic  reddir ,  cur  cxcrcitor  tcncacur;: 


prccariofuitutendah^ccottovcrfiaexpartede-  quod  qui  pei  minifterinm  altciius  contrahit, 

cidipoflcvidctur.          Lit.   K  ipfcmct  contrahcrcjure  civili  intclJigatur.  At- 

Hanctationemrcddit.  cur  in  prccarioran-  quinprimo  acliones  iftx  dcquibus  hic  agitur 

rum  prxftccuf  culpa  lara  & dolus,  quod  boc  non  civiJcs  funt  fcd  prxtorix.  1.  jurc  civili  poti- 

Iiberalitas poftalct  concedeiuis :  qux  ratio  non  us regalarc eft ,  ut  &  per  alium  alrer  nec  obligc- 

▼idetur  cond»dens:  quia  cum  hxclibcralttas  cur,  necaltcriobligacioquxratur.  Rcgulaau- 

foltas  accipicntis  utiliratcm  rcfpiciat,  tanto  rcm illajuris, quod quispcralium faat,  &c. ad- 

maioradhocadhibcndadiligentia  videtui,  ne  eos  cafus  pertinet.qui  pcraJiosexpediripoflune. 

alreri  libcralitas fua fit  damnofa :  qux ratio fua-  Et  aliapoflcflionis illa  obligattonis  ratio cft. 

fic,  uc  incSroodacaquodiridemgratuitumeft,  »rgum§.ex  hit.  j.   Jnjlitat.ferijHa* ptrfiniuneh. 

exadciflima  diligentia  rcquiicrctur.  Idcoque  *r^«ir.  quoni.>m  ur  poft  Dd.  rnctr  Zaf.i»  i.J. 

fortaflls  vcriot  racio  eft .  quod  precarium.  nui-  per  poturatortm  1  c  J**cqutrtnd  fo/JeJf.uA<luo- 

loshabettefminos.fedadaibitrium  foliuscon-  fivc apprehcnfio  tes  tft actusnatural:s,  ftipula- 

ccdcnris  revocatur.  Cui  conicctarium  eft.quod  cio  aucem  vcl  obligatio  eft  actuscivihs  .  qui 

TcradirTcrentiacommcdatt&  prccarii,  aroodo  non cgrcdicurpcrfonam  agentts. 

&  fotma  conccdcndi  dependeat,  undc  ctiam  LtT.  C- 

iiveifitas  obligationisad  reftitucndum cxiftit,  Tnttr eiviles aeiiomtt.  ]  Hxc  vcibaduplicem 

quamcxparteexpreflitTr.fublit.H  Cxtcrum  admittuntfcnfum.  1.  ut  prxtor  has  introdux- 

haclit.  L.alia  diftcrcntia  commodati  &  prcca-  criractionesprxterciviJes,qux  copetunt  cotta 

tijexcuticndaeft.quodpupilluscommodatum  jpfum  prxpofitum  qui  contraxit.  fi  fit  libcra' 

accipicns  finetutore  ,  non  tcncatut ,  fcd  intct-  petfoaa.  1.  quodinttoduxcrjteasprxtciciviJeS- 

Jiaodcpiccaiiaindiftinctctcncatur,idquccr  , 
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quxdabancurconrra  ipfum  prxponentem  v.  c.  tancumaftionumaliarum  funr  qualirates  :  fcd 

tJatrera  vel  dominum.  Priorfentcntia  &  expli-  ac,aftiones  fpcciales  conttaftuum.rofilatiflime 

catiooronimodo  veracft  .  fcd  poftcrtordubia,  accepco  vocabulo  §.is.lnjltt.dt*cl.  Lit.  inprin- 

«uam  tameo  etiam  ptobat.  Treur.hxc  ipiarh.  itf.dtobtii  condtftioncsappcllarinon  folent.fcd 

ltr  H.  ubi  ait  fi  magiftet  fuerit  filius  farail.vel  certuro  taotum  afttonum  genus  in  perfonam. 

fcrvus.potuilTcdirecloaeicurapatre  veldomi-  quxcontxadominumdancur:&  in  fpecie,  quod 

no.Quodquidemex  codubiumfic,  quod  prx-  ex  uiu  juris  aftiones  iftx  non  rcfte  condiftioncs 

loradiones  iftascxcrcitoriam.inrtitoriam,  &c.  appc]lcntur,probamr«/.i9.^r^.<T«iir.<S^x$. 

necerTuatefuadcntcintroduxiflcvidctur,  quod  ultim.lnjlitut  quedcumtt. 

iurccivili  contra  prseponentcs  aftiononcflet:  tfequt  tmftttittur  ctntrthtnti.)  Ptoponiturw* 

quod confirraatur cx  §.*tlionts.io.lnjtitut. dt  »-  /.i7.$.$./>.r.quodnon imputctui ci  quifcivit  do- 

Jlten.  ubihancicdditrationcmjuftin.inttodu-  minum  deceffifle:  ubi  pto /«««,  Anton.Fab.tc- 

ftx  aftionis  dc  peculio,quod  cx  contraft  u  filio-  ponit,  ntfcitm:  tum  quod  prxpofitio  fic  quxdani 

turafcrvorumvc  ,  patres  dominiquc  ipfo  jure  mandacifpecics.cum  pcitcxtum  inl.tituqui  41. 

fcilicctcivilinontcneientut.  Ncqucobftancce-  dthtrtd.  ubi,non  icftc  folvicuc  infticoii  calea- 

xtus inl.29.dt rtb.ertd.fr inf.ultim  tnjlitut.  qitod  datiimucac»  cjus  ftacu.tum  argum.  aconttario 

cumeo&c.  quiadicamhocipfum  uccondiftio  fcnfu«./.f.$.;e»*/>.fc./iMibixquuro cflc dicttur, 

dateturcontta  patrcm  <k  dominum.  poft  aftio-  ignoranci  daii  aftioncm.  Artamen  argumcntum 

nes  iftas  a  prjrtote  introduftas  receprum  fuifle,  a  contrario  fcnfu  nihil  potcft  contta  tcxtum  cx- 

quodnihilintctcflct,  quaaftioncdcbitorcon-  picflum :  quadccaufa  Accurfi»rf./.j. fubaudir, 

venirerur ;  liccc  &  quod  dc  condiftionc  dicitut  mnxtmt.Sc  alia  mandati  alta  prxpofitionis  iftius 

ad  cum  cafum  ceftringi  poflit ,  quo  fpcciali  juflu  catio  cft.proptcr  utilitatcm  piomifcui  ufus  ,  de 

patrisdoroinivefilijautfetviconcraxctunc,  vcJ  qua  md  /.17.$ .1.  cum  infticorquafi  mercacoris 

etum  inrero  domini  &  pattis vcrtciunt.  cujufdam  viccsfuftincat:  &  ad  l.Ai.dtrtb.crtdtt. 

prxtcreaqux  Accurf.  notat  tcftc  tefpondctur 

j_1T>  I.  cum  Zaf  tbid.  dccifionisrationemnoncam  fu- 

Sub  fincm  hujs  lic. ptoponit  dc  pecunia  qux  mi  a  rootre  doroini ,  quam  a  mutato  ftatu  infti- 

minoiennivclcivicat.dataeft  .  quod  cred.tor  tons:  mf,  forteet.amal.a iaco eft .nft.rorisqui 

Trobarc  ccocatur  in  rcm  cjus  verfam  efle.  Id  qui-  meicem  cxctcer,*  qu.  fcrnus.cums  ut.luas  can- 

5  ro  ab  hoclocoalienumcft.acquoddedvuate  tanon  cft  Bt  uthocadd^  mus ,  coll.guur,**/. 

d  cTmr.rcrcrcndumeftadcafum^  quo  fynd.co  17-«»$  j  ftc.I.usdar.acl.onemc. ,  qu.  antc  ad- 

Jcladmin.ftratoiipccuniadatafuit,  quemca-  «tam  hxreduatem  .  quam  qu,  poftcununftuo- 

£met^  recontrax.t  .   n.aximc  fi  talis  ht  hxrcs .  qu« 

matZjtfiiitm.  Cxteroquin  contrar.us  i-bi  .nft.torcm   icraoverc  non  poflit  .  cxtcro- 

fuentT^eut.fupradifput.zo.thef.,.lit.A.  ubi  qu.n  qu.  .xprcfsc  cum  non  remover  .  Prx- 

aiicivitatcm  ex  mucuo  tanquam  privatum  ob-  pofit.onem.ntclligiturapprobarc^»»»  dM. 

Ucai,TS  u.thef.^lit.H4  cmtatcmfinebc-  f~*.  h.  t.  ,n  quodtvcUa oroutno contraftw 

ncficiorcftitutionisobligavi.    Quidinminoic  mandatiiat.oeft. 

jutisfittraaaturfupradift.difput.u  th.,.  Std  ttnnt  mjittarts.  )   Eos  qui  faftores  vulg» 

*u                    r            r  dicuncur ,  excontraftu  fuononalitcroWigan 

T  H  E  S  I  S    VII.  cenfetTreut.  quam  fictiam  fuonominefeob- 

Hac  thcfi  definitio  aftionis  inftitoriz  angu-  ligavcrint.  Qj^od  ex  tationc  juiis  noftii  vetum 

ftioicftdcfinito,  quoniam  hxcaftionontan-  non  vidctur  ,  f.vc  quis  cos  cum  procutatori- 

turnadvcrfuspatrcm&  dominum  quorum  Tr.  bus  comparct.fivecum  veiisinftitonbus,  quos 

mcminir  ,   Ccd  advctfus  qucrocunquc  pixpo-  filibei.finc.ipfosquoquctenciiconftac  :  co- 

ncntcm  datut.  quc  faftoies  quoque  illos  fi  finiplicter  contra- 

Lit.  E.  xcrintobliganexiftimo.  Ncqueobftat  tib.ul- 

Quxrithic  ,  an  hx  aftioncs.fintcondiftio-  tim.dt  injitt.  »el.  tn  qua  proponitut  cafus  fin- 

nesccrtivelincetti.  Qux  quxftioparuro  vidc-  gularis  ,  ubi  nec  contraftus  propric  eft  ,  & 

turfubtilis.quodeade  cujuicunque  conttaftus  mftitor  nominaiim  6c  10  ipccic  fecit  nomine 

aftionc  ptopom  n^flcc :  quoniam  aftioncs  iftx,  pr«' 
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praeponenris  ,  cxteroquin  .utdidtum,  inftito- 
rem.de  quo  d.  Moquiiur,  rcgulariter cz  contia- 
ctu  obligari  conftat. 

THBSIS  VIII. 
Lit.  A. 

Vt  qutfittt  *d  ipfot  ftrwsredeat.  ]  Improprie 
fcoc  dicitur,qmppc quod  omnc  lucrum &  qux- 
ftum  ad  dominum  perrincreconftat.  Et  illud 
ht.C.magisadhucimpropriedicitur  ,  quod  a- 
6tio  dc  pcculio  domino  competar ,  quafibi  de- 
bitum  deducat:pro  eo  quod  diccre  debcbat,  do- 
xninum  actione  depecuJio  conventum  ,  cui  in 
propofitafpecieuntumlocuseft ,  dcduclionis 
jurcuti  pollc. 

Lit.D. 

Qui dola malo verfatui tll.  ]  Cumhxcverba 
in  ipla  tb.&  in  dcfioitionc  pouar,  fatis  mdc  col- 
ligitur,  cum  hoc  caiu  tantum  acrioni  tnbutoria 
faccre  locum  :quse  fcnteotia  confirmatur  ex  $.m- 
troduxit  \.in fi.lnfi.quod cumeo.rjfc.Ci  quis.  inquit 
Juft.excreditortbusqucratur  ,  quali  minus  ei 
txibutumfit.quam  oportuerit.hancciattionem 
accommodatprxtor.qux  tributotia  appcllatur. 
Verum  utcunquc  hic  foruflis  principalior  iitius 
actionisfitufus,atumeneictiam  locus  cflc  ri- 
deturab  tnitio  ante  diftributionem  factam  ,  ut 
dominusmerccstribuete,  &  partesxqualespro 
rata  creditoribusafiignarc  teneatur :  quod  pro- 
batur  tx$.  ctterum  i.verftributori».lnfi^uoH  cum 
*o,&c.  triburoria  ,  inquitjuftin.cxpeditagcre 
quia  in  ea  domini  conditio  praecipua  non  eft.qui 
locos  evincere  videtur,  hanc  a&ionem  non  un- 
tumprodiitributione  emendanda&  corrigen- 
da,fcd  etiam  pro  ca  inltituenda  intcntare  pofle. 
Sed  umen  non  vtdetur  ifta  condemnatio  vera 
efle,  diftnbucmerccfrideoqucmagis  puto:con- 
trovetfiamdc  pctmtfiione  &  fcicauadomini  a- 
pud  prartorcm  decifam  fuiflc,  caqueapprobata, 
prxi orem  ut diftributio ficret miiuiTc  :  inde noo 
ritediftributiotiefacla  ad  judiccm  irum  fuifle. 
Lit.  E. 

Ait  ineztremo,  quod  tiibutoriaa&ioabin- 
ftitoria  dificrat  fubjccto.  Qatdvcro  perfub- 
jc&um  hic  intelligatut ,  cgo  latis  cxplorare  non 
poflurn. 

T  H  E  S  I  S  IX. 
Lit.  A. 

AitTr.quodrubricaiftacomplc&atura&io- 
oes  inftituus  in  favorem  credirurum ,  talemquc 
cflc  &  haac  ,  quatcnus  alias  juxc  civili  actio 
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competere  non  poflct.  Atquin  imo  harc  actfo 
etiam  favorcro  tefpicit  debitoris  ,  &  in  eo  fiit» 
perfpicue  labitur  Treutl.  quod  tn  hunc  rantum 
caium  acrioncm  iftam  propofitam  ptitat  ,  quo 
jure civiJi  actio  non  compctcbat :  fiquidcm  non 
tantum  in  cmancipatum ,  fed  etiam  in  cxhjere- 
datum  8t  eum  qui  ab  hxrediratc  abfttnuit» 
imo  etiam  qui  ex  reodica  parte  inftnutus 
eft  ,  edicto  ilJo  nomine  ej'is  quod  vi- 
venrepatrecotraAum  eft.non  lolidum.fird  qua- 
rum  facere  poreft  prxror  acrionem  conced 1 1  l.t. 
i»pr.&f.t.qutdcMmto,(&  <)UOS]UTccivih  info- 
lidum  tcneti  conftat;eoq;  rcfpc&u  favorem  de- 
bitoris  vcl  maximc,  ne  dicam  tan-um,  hxc  raiio 
concernet.Uc taceam  quod  5c  commuoius&ve- 
rius eft.emanciparionem hodie capitis  diminu- 
tionemnon  cflc.eoq  uc  eman  c  i  pat  um  et  i  a  m  j  u  re 
civili  hodiccoveniri pofle, utcunquediflrnriac 
Tr.&  hicfupra</i#*»/.tr.fA.i*.ubipropria  hujus 
quzftionis  fcdes  eft.Catterum  quod  Dd.  ez  qur- 
bus  nulium  citat.  Tr.vuJgo  diflcntiat,  non  iatis 
intelligo,  nequehocvel  exAcc.vel  exBarr.auc 
Bald. *<//.!  quodcum  eo,&ccn\hg\  poteft,  neque 
illiaclionem  iftam  nullo  modo  favoremdcbi- 
torisrcfpiccreafrirmanr.-fcdipfe  Accur.&  Barr. 
nounrd./.t.firgeneralisad  rit.aliquot  feqq.id- 
ipia  ICti  verba  fatis  oftendunt. 

Lit.  C. 

Qutpeculturr.  amnieljt .  ]    Imo  fimplicitcre- 

mancipatus.nifi  exprels£peculiu  pater  ademif- 
fet.illud  retincbatpercit./.3i  f.t.d.tU».  Neque 
bxc  cauta  fuiifc  eziftimanda eft  ob  quam  ex  edi- 
ctoprxtotis  emancipatusnon  conveniebaturin 
fohdura  ,  quod  ipfi  peculium  ademtum  erar: 
quoniam  in  modico  peculium  illud  confifterc 
folcbat. 

Lit.  D. 

Vtl stbfiinenttm  nh htredi/Mtt.  ]  Debcbatadde- 
re,*ar/ i.$.i.quod  cumeo,&c.cx  minimaparte  ra- 
ftitutum.id  cft.uttecteAcc.ca,  quarfacitlcgiti- 
mam.quoniara  irfminori  inftituto olim qucrela 
inofficinfi  dabatur rac  quod  exhxrcdatis,  qui- 
bus  ctiam  hoc  Editto  ptxtor  fuccurrit  ,  olira 
quarta  telinqui  folebat. 

Qutd  idem  #/r.]Proponir  idem  eflc.fi  pater  na- 
turahs  vcladopnvus  mortuusfitex/.i.  $  ,1.  djit. 
&  tamen  ftatim Tribon.addjtioncm  in  d.  i.cflc 
ait:neqijuxuvulgataro]ec"iionem</.$.r.dcpatrc 
adoptivo.fed  natufalitractatur.-nififbrteTreutl. 
utroquecafuidem  juris  efleputat.  Scd  ttipli- 
ccm  iliius  Joci  cxplicationcm  czHoteomann. 

LJI  &Cu- 
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&  Cujac.  propofitam  excutiamus.  Prima  cft ,  fubdivifioeft.qjoniam  fervi  peculium  paganum 

quodTribo.  illa  vcrba  adjcccrit  rcfpicicns ,  ut  rede  non  dicitur  ,  fcd  cft  hmplex  &  unicum, 

intelltgo,adconftirutioncmnovamlu(t.  dcqua  qualcetiam  olim  ciatfiltjfain.feddiftindiocjus 

$n  $  jtd  hodit  Inft.  d»  /Uft.  Verum  cum  ex  ilta  caepit  fub  Impetat.  qui  cum  armis  Rempubl. 

conftitutione  filius  in  adoptionem  datusextra-  opprelfiiTcnt  militib.  gratificaturi  ,  caftrcnfe 

nco.patrinaturaliadraftarfuifucccdat  ,  ratio  pcculium  proprium  lpiorum  fcccrunt  in  princ. 

nulla dari poteft  ,  propterquam  filio  huic  per  Inftit.qutb.nontftpremiff.  fac.  ttft.  ad  cujuscx- 

edidum  prxtorisfuccurratur.  Alteraeft,  quod  cmplum  poftca  iuttodudum  quali  Caftrenfc, 

filius  in  adoptionem  datus  neglexcrit  petere  &  tandem  advcntitiorum  proprietas  detrada 

bonerum  p oll c !li on cm  ab inteftato ,  unde  ccg-  patri, 

nati,  quatipfiin  adoptativa  familia  conftituto  lit,  B  &  F. 

inbonispattisnaruralis  datur,  $.  mdmontndiii.  Sptratim  habtrtptrmittunt.]  Verbum  hoep#r- 

Inflit.  d.haredit,  mbtnteft.  Vcrum  hic  cafusrarior  mitttrt,  non  lufficicns  cft  ad  exprimendum  na- 

cft,  cum  cx  hac  bonorum  pofleiTione  filius  ad-  turam  cujufcunquc  peculij :  quia  quoddam  pe- 

optatusnonnifipoftfuos&agnatosadmitrarur  culium  habcnt  conniventib.  oculis  domini» 

Deindecnm  plcnum  jusin  familia&bonispatris  irooetiam  clam  domino  ,  v.  c.  quod  libcra- 

adoptivi ex  rarione  juris  antiqui  habeat,  &pa-  litateamicivcletiam  paifimonia  fua,  quorum 

trinarurali  fit  extrancus,  non  videoquomodo  ipfeTr. meminitltt,  E.  acquifiveuint.  Unde 

ineodidumiftudprztorisreperiatlocum.Ter-  illud  Tercut.  in  Phcrm.  qmdilltdt  dtmtn/o  fum 

tia  eft.ut  pro  vctbo  r>Atur*lu,lcgzmus,mdofttvu4.  tompmrjit  miftr  ,  quoniam  firrvis  mcnftruaali- 

Verum  utcunqueadmiiTa  hacemendatione.non  mcnudari  &'prorogarifolcbant,  utdocemure- 

intelligo  quomodo  ad  talem  filiumcjui  ncquc  piftola  Senec.&i.ty>exPUut.inSttch,Jctn.i.vot 

emancipatus  ,  ncquc  exhxredatos  ,  neque  ex  mtminiflu  mue-t  caitndu  pettrt  dtmenfttm  tibum. 

rninimaparteinftitutus  ,  nequefc.abftinuiffe  Hincfcivi  (iiis  nummis  cmti  dicebantur  l.+.d» 

propomtur,  lcdex  ratione  juris  anriqui  pleno  manum.  59.  J.ptcul.  Uum  ftrvut  mmndmti,  vel 

jurcpatri adoptivo  fuccedit,  pnetoris  cdidum  quia  fubftituebant  aJicuem  cui  argentum  da- 

poflir  pcttinere.  Putabam  inJ.l.  1.  $.1  quoJeum  bant,  qui  eos  fiducia  de  manumfttrndo  con- 

tt,&:.  aliquidfubaudiendum  ,  &  eum  cafum  tradaadomino  mercarerur  dd  textib.  vclquie. 

rntelligendum  cflc  ,  quopatrenaturalimortuo  ipfi  dominopro  capite  aliquid  dabant./.  lopr» 

•doptivus filius  cmancipatus  fuir.quifc.  cura  emtoreStnec  tpift.Ki.  ptculium quodvtntrt  frmu- 

ad  patris  naturalis  bona  ingreflum  non  habet  $.  dato comparavtrunt ,  pro  capite  numtrant:  &  ille 

at  hi  1  o.  Inftttut. i.  hartd.  mb  inttft.  metito  tan-  (crvus  apud.  Plaur.  in  rudtntt  ftu  iJtftuno  ;  ergm 

tum  in  id quod  facere  porcft  convcnicndus  cftv  iUipmuxtllmtimpolliettmberprotmpitemrgentum. 

cartcroquin  antefi  emancipatusfit  filius  ,  facile  LlT.  G.  feqq. 

evenircpotcft,  utmoricntepatrcnaturali  haere-  DtducTotoqutdipJisdtbttur.  ]  Hatc  verba  de- 

ditatem  ejus  confcquutus »  bcneficio  ifto  prae-  finitioni  pecultj  non  tede  adjiciuntur.qtiia  non 

loris  nou  fiuatur.  refpiciunr  cflcntiam  peculii ,  icd  jus  &  privile- 

T  H  E  S  IS     X.  giumdominiadionedcpeculioconrcnti.  Sub 

Viriotaomninocftquaebacthef  proponitor  ht.  H.  ubidccaftrenfipeculio,  abutitur  rcrbe, 

pcculi)  defiaitio.  quae  tantum  propria  eft  pro-  tonttdi. 

JFcditto  :  ncque  cxcufari  poieft  TrcutJ.  quafi  Lit.  K. 

materiarfubjcclaihancdcfinirioncmaccommo-  Inth.  non  rcde  firapliciter  ignorantiam 

daverit ,  &  ilJud  prculium  tautum,  cujus  nomi-  domini  veJ  patris  rcquirit  ,  .  quia  lufficit  m  ■ 

neadiodcpeculioindominum  vel  patrcmda-  juflifle,  uradionido  pcculio  rantum  fitlocus. 

tur  ,  dcfinirc  volacnt:  veJ  quia  ipfc  thtf-  fttj.in  nam  quod  ad  tiibutotiam  adionem  attinet, 

fin.  etiam  nominepeculij  adventirij  hancadio-  cam  paritfcicntiauniverfalis  cutusdam  negoti- 

nemadmitiit,  vcl  potiusquoniam  ipfe  peculij  ationit,  non  concradusalicujus  fingularis,  Ibid. 

jta  definitidivifioncra  fubijcitin  paganum&ca-  in  exegcfi  vetbumconrradus  late  arcipicndum 

ftrcnfc,  dequo  d^finitio  illa  nuJIo  modo  prae-  ait,  ut&quafi  contradus  comprchcndat.  At- 

dicari potcft.  Sed  &  amplius  harcquoque  ejus  quin  conrradusvcibum  nacura  fuagenericaa- 

j»ecuJi^  quod  filij  famiJ.    habent  tactum,  liaspcifc  quafi  contradum  counncrc  vidctux. 
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DE  COMMODATO  BT  ACTIONIBUS.  4rt 

Cxterura  non  tantum  contia&us  vcl  q uafi ,  fe  J  nis,  tum  ex  accidcnti.-  Ex  illo ,  quod  acV"o  vc J  ia 

quxvis  convcntioncs  cx  quibus  actio  natcitur,  folidum  eft  vcJ  non  -  it ,  &  quod  Hotnintis  pti  ,i- 

velurconftitutum  ,  ir.telligeudx  tiint,  prorfus  Jegio  uutur  vel  non.  Ad  hoc  pcitincntin  rcm 

eomodo  utexlococontractus  forura  dicimux  verfio,  probandi  ncrefliras,  pcculii  quantitas. 

fbrtin.                L  i  T.    I..  Nimirumfiquiscum  fetvo  jr.flitore  cru;;jxc- 

Ait cffc quosdam  cafus  .  quibusquisnccna-  rjt.tTesConamunta&ioncs.ir.ftitoiia.deiti  r:m 

toralicerobligetur  .  actiode  pcculio  in  domi-  vcrfo&depccuho.Pnmautiliot  eft,  quiafoh- 

onmnon  dctur, Ubiduonotandafunt:  l.quod  dumdatur,  necprivilegiumdcniirtusliabctck 

cciam  hiscafibus,  quos  intelligitTreuiL  (ifide  facilis  cft  probatio :  fecunda  cx  accjdcbu  utiiius 

julTeritvcl  quocunque  modo  inter  venctitfer-  cft.  fiin  rem  verfum  probari  poflic :  tcrcia  tura 

vusfx/,t.$.  r.6.  (jyl.iU  fncnl.  icrvus  revetaez  dcmumurilis.  fipccuiium  luftn  •.  expungcndo 

«onfcnfu  fuo  naturaiitet  obligatur.  z,  quod  dcbito.acbocipfumptcbariqucat  Eodem  modo 

actioiliadcpeculionondefcenditcx  obligatio-  ficum  fcrvo  in  mercepcculiari  ncgotianrc  con- 

nenatutalifervi,  fcd  mere  cft  dativa  cxedi&o  uactum  fit,  in  concurfu  acttonis  tributotix  8c 

pixtotisintroducta  ,  quodelcgantctprobat/.  depeculio, modo tlla utiltor eft,  in  quanullum 

ttttmporeio.  $.iJe  peeul.  ubi  ICtusait,  quod  eftdomini  privilegium  ,  modo  hxcfifortcin 

etumpoft  acceptumjudiciumcxcaufaa&tonis  partetantumipccuUi  negotiatusfitfcrvus  ,  vel 

dc  pcculio  fidciuflor  pro  fcrvo  accipi  poteft,  dominonimldebeat./$.M/rrMmv«r/rMr/«M./.it. 

quod  naturalis  obligatio  quam  fervus  fufcepit,  i.trtbut»aion. De  altero itapropoitTreutl.quod 

in  litcm  non  fit  translata :  &  cafibus  iftis  excep-  in  una  fuccumbenti  dctur  rcgrcfliis  ad  aliam,  fl 

tisidcoadiodepeculiodominonegatur.  quod  ruftoerroreductusminus  rccfam  clcgetit.  Qua 

fidejubcrc,cSpromittcre  fervo  adcrata,ck  cxtra  lcnte.uiam  falfam  eflenon  dubito,  quiafuccu- 

admioiftrationcm  pcculiifunt,  utconfcquen-  buifle  .  fignificatin  cauGi  victumfuttTc,  quo 

tct  corum  nomine  dominus  nequeatconveniri,  eafuconfumro  iurc  agendi,  8c  quxlitaicocx- 

dequoetiam  bcneCujac.j.oi^n/.ii.  Ettamen  ccptionerci iudicatx, adio  eiusdcm  potcftatts 

etiam  quodamiJJoiumcafuum,  v.  c  fi  excaula  &  rei  perfecutctiamoverinonpotcft.  Cxccium 

1>eculiarifervusfidcjuflerit,  actiom  depccuiio  ubifimplex  elcdto  fa&aeft  ,  resdubitationcm 

ocus  cft,</./.}  $ ,f  .dfteut.  habere potcft. & admitti aflcitio  Treutl. quam- 

T  H  E  S  I  S    XI.  visfoitaflisvixcitrabencficium  reftitutionisid 

L  i  T.    C.  ficripoflcvidcatur.proptertext.  tnl.9.  §.d.tribut 

Qut  idto *****  ]  Exccptiohxcpcrpctuaeft,  m&ion.  qui  regreflum  negar,  fiquidem  elcctio 

fcdabuftve  annua  uocacur  eo  refpeclu  quod  fadtadicituc,  obt pixtotaditus,  ab  coactiope- 

ptxtextu  armi  clapli  acltionem  cxcluait.  tita,  fit  forlnuladata  cft. 

Idtofimpudtmancipatum.]  Confusc  hicagit  L  1  T.  F. 

Ttcutl.  tum  quiacum  propofuifict  dc  actionis  Miraturhicquaic  Iuftin,  adtiones  iftas  tam 

tcmpore,  fubjungitde  ejus  quahtatc  ,  quodin  eperos£explicaricuraveiitfub  tit.  Inftit.  quod 

folidum  dctut :  tum  quod  cuminth.  tantum  cumco.&c.cum  eiustempore  feivitusfuciit 

propofuctitdepatte  veidomino  ,  htcad  iiiium  imminuta.  Atquin  adio  inftitoriaft  exetcito- 

tc  (ervum  manumiflum  dclabitur.  Et  hoc  tamen  ria  ctiatn  in,  pctfonis  fui  iuiis,  cxterx  utiqae  ia 

in  lcrvo  gcnerabtet  proponendum  non erat,qui  filiisfam.  locum  inveniunt.  Porro aliud  ei  iervt- 

cx  contractu  ante  gcfto  poft  manumiflionem  tutis  ius  &  poceftatem  dominotum  imminutam 

nontenetut.ck  ipfa/.n.  depofiti.banccxceptio-  effe  aliud  fcrvitutem  planc  abolitam  :  quod 

ncm  oftendit.  pofterius  ipfcad  Carolimagni  tempoiarefere 

Lit.  D.  &  E.  JaudatoautoreBodin.  x.dertpubLe.j.  Vcrumtpfe 

Duo  hic propotwr,  dc actionum  harum  con-  Bodin.cit.  loc,  lcribit  ep  Lotarius  Caroli  magni 

cnifu,itcmque  clcdionc  fimul  &  regrcflu.  Ulud  nepos  fcrvos  ad  pilcura  vocaverit,  &  quod  poft 

deconcutfu  rtdclicct  non  cumulattvo,  fcdut  anno  1100. fervi in Iulia  fuerint,  &  circiterea 

loquuntur  Dd.  clecttvo.  expteirojuietraditum  temporafervitusin  tebus  publicis  Chnftiani» 

cft.&docct  luftin.i>jf.  c*ftrum*.lnflit.qu*icHm  dcficfit.ConftatautemCarolumMagnum  circa 

w.  &e.  modo  hac  modo  llla  actione  cxpcriri  annuui  Chnft  8oo-  flormfle&  imperafle.  Ve- 

trilius cflc,  Quod dcpcndct tura  i natuuaaio-  tius  cft Sc  probabilius ,  non firaul  &  femel ,  fed 

Lll   i  fen- 
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4ft  DISPUTATIO  XXIV. 

feofim  co  devenrum  ,  non  tn  occidentc  untum  L  i  t.  D. 

fed&  io  oriente:qttomodo  jamolim  fub  Impc-  ^uidfiinrtm  «JMi*<.]Rccrc  Tr  improbat  opi- 

racoribus  ConAantinopoItunis  apud  Giaccos  nioncm  AccuiI.j»  /.  1 6 .»*'*  in  rtm  vttfr.  quam  rt- 

Bulgares&  Illviiosreccprum  fuifle,  ut  vic'tis&  jam  fcquitur  Cuuc  inl  17 .tod.tracl  8  »4  AfrirM. 

captisfpohaaufeirenr,  in  fcrvirutcm  nonabdu-  quafiinfpccie</./.i6.  nomtnc  ejus  quod  inrem 

ccrcnt,fcribit  Stctfh.GrtjorMi lib.+.  etenim iotct  vctfum  cft.fcd  tainen  adione  dr  pcculio  agatur. 

ChriAianos  non  fatis  juftum  videtur  bcilum,  Etcnim  proponit  ibi  ICtus  cafum  adcmpti  pe- 

quoddcGrxcisoltmfcripfit  tlMttt.dinfub.ic  culn,  quo  aclionidcpeculiolocusnon  cft  :  ut 

indignum  vidcbatur  ejufdem  religionis  confot-  proinde  in  fubfidium  adtio  dc  io  rcm  verfo  con- 

tcm  promancipiohaberi,  quodneclegcDctfa-  cedatur.cum  non  adempto  pcculioalter  focius 

tisprobarjuln/.if.vtr/jy.dcquoetiamaftum  incujus  rcm  vctfumnoncftjclione  dc  pcculio 

fupra  dafc.z.th.%.  cxcoqueinfertur.fiquihodie  tencatur.quodfcivuscomunis  alteium  focium 

exTurcisaliifqucinfidelibusautBaibaris.cum  dcbitoreinpecnliieffccetit ,  adcoquectiam  pc- 

3mbus  juAum  bellum  cA,capiantur.eos  jure  te-  culium  feccrit  locuplcti  us. 

igiinlcivitutJkhaaenusnecbodiefcrvitutg  Lit.  F.  &  G. 

fiiblatam  efle.            Lit.  C.  Adexplicationem  corum  qua:  hicrraduntur, 

§luodfrMdmonMchos.]  Hactenus.utftijs, qui  norandum  cft.quod  haccaliquando  pet  fc  iub- 

oihtlpropriihabcrepolfunt,  aliquid  fpccialitcr  fiftensacl.o  eft.fi  velnullum  pcculium.vclquoi 

Abbas  eonccflcrit.ipfe  ex  caufa  contracluscum  fuitadcmtum,  velfcrvomortuoactiodc  pccu- 

monachisgeAiconveniriqucat,  quomodohoc  Jiofinitaiit /.■.,«  i.d.in  rtmverfo.  ftcquctius  autc 

«it.Ioc.explicat  Jafl  adtionisdcpcculioadjcdio  cftargum.  §  prtttrtm 

-  JEr ad  adventtttum. ]Non eft incerti  juriiiquod  A..verfiiicet tntm l.tjuodeum to.tjfc.  I.  \9-dt  tn  rtm 

actiode  peculioejusnominccompetat,  quod  verjo,  quiaquicquid  in  rcmdominivcrfumcA, 

fetvi »6161*1  fepaiatim  autionibui domini  pa-  etiam  in  pecu!ioefl*e inrclligitur  /.1.  infd.inrem 

ttift e  tenenc  :  ut  ptoindefalfumcflcopottcat  wyi.Bftque  adjcdioeaidco&utilis&nccefla- 

quodTt.hictradit,patrcmetiam  nomine  ufus  ria,  quia quoadhoc  ,  quodinrcm  domini  vcr- 

rru&us.queminadvcntiriishabcr  ,  actioncde  fumcA,dominuspti>ilegiodcduccndi  quodfi- 

peculioconvcniri  poflc  ,  fiquidcm  unica  rano  bidebctur, nonuritur,  (cdfolidumpr*ftaretc- 

conccdcndahujusadionis  fuit  ,quod  dominus  nctur,/  \6.infintyl\7 .infin.d.inrtmvtrf.hzc\i 

aut  pater  peculium  conceticndo  ct-am  jus  con-  judex  (i  v.c.ex  decem  mutuo  acccptis ,  quinque 

uahendiconrefliflc  vidctur.  Poifittamen  fcn-  mrcmdomini  verfafinr.catotapiimoadjudicac 

tcntia  Trcutl  fuftincii  in  cafu  fingulati  /.  6.  $.  2.  adtori  ,  quoad  reliquum  in  quantum  dc<iucl» 

verffm.MutemC.  de bon.  aut  libtr.  dc  quo  tamcn.  quoddomiuodcbetur.inpeculiocft.reum  con- 

Tr.cogitaflenoncxiAimo  (fi  paterpfilcflioncm  dcmnat.idquecftquodait  Juftin.in d.vcrf.licet 

aftualcm  bonorum  adventitiorum  libciis  con-  enim  duas  hic  cflc condcmnationes.Undemrcl- 

ccffcrit :  quarnvishocrefpciftu  bonorum  profc-  Jjgitur,  qoamobrem  cxpediat  actionedcpccu- 

ctitinorum  fapiant  naturam.  Quod  autcm  ho-  lio.cum  adjcdioncin  tcm  verfo.expcriri. 

dieinfiliisfam.aAioaemdepeculio  frequcnuri  T  H  E  S  I  S  XIII. 
ait ,  abipfa  cxpcricntia  refuutur  ,  &fublato 

autcerrevalde  imminuro  patria?  porcftatis  jure  Lit.  A. 

&  defucta  fimul  ratiooe  iJlaconcedcndi  pcculii.  Xlndeaui  'tujfu.  ]  Ait  reftituifiliom  minorcm 

Dullus  autpcrexijwu$etummfilijsumhujusa-  auijuflu  patriscontraxtt,  nonreftuuiquimao- 

Aiooisfupereituius.  «ato  AtquincumbujusrcinuIJaaliafitratio, 

T  H  E  S  I  S    XII.  aifi  quodiofavoremtcnii  leAitutio  minornoo 


L 1  t.  C.  darur.ea  &  magis  ctiam  militare  vidctur  ia  1 

HmtMmtnt)mvohmtMtt.}  IntelJigcurnafca-  juflusquo.non  veroaltcro.eiqui  cumfihocon- 

tur  actio  hacc de  in  rera  veifo.cxterum  ur  maxi-  traxit  actio  contia  patrem  datur.  Neque obftat 

•nejuflovelTolontatedominicontradumfir.a-  l  i.i. 6,  quod  fuffu  :  quoniammandarumgene- 

«tiaiAacumalina&ionibusconcurrinlicctec-  ralitcr  acccptum  etiam  juflum  comprchendit, 

tDcafuaoavolcotisdoaiini,adiodcpecu-  quod  in  filto  fubjccto  impcrio  patus  prcfu- 

mi  ooteit  ;  CJCtcxoqUm  fihus  ctiam  libcie 
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&  ranquam  alius  procuraror  contnihere  poteft 
nrgim.lz^.d.  minor.  cum  qua  fi  lung.itur/.  j.  $. 
tarum  tod.  fi/.colligitur  eod.  modo  juflum  quo- 
cjue^ener.ilitcr&  Ipecialiter  ufurpan  pollc,  & 
prouidccxiguam  hac  mrc  iotcr  jufl'nin&  man- 
datum  cflc  difFcrcntiam.nccjuc  in  quarftione  ifta 
dtftingucndum  cfle  cum  Treutl.intcr  juflnm  & 
mandatum.  fcd  an  ex  contractu  gcfto  voluniate 
patris,  (ivehanc  julfuinfivemandatum  appclla- 
te  velis,  fiiius  ficlsefus.ut  hcc  cafu  rcftirutionem 
habcat,alias  fi  cx  rcftitutione  parcr  commodum 
fit  fcnfurus ,  ealocum  oon  habeat,  idemque  ju- 
tiscilc,  fi  non  patre  fcd  cxttanco  mandatefiltus 
ahquid  geflcnt  ,  probatur  txd.l.  zp.d.minor. 
Cxterum  lit.  B.  hujus  th.  in  eod.  etrore  cft  Tr. 
querr  notavimus  fupra hac  difputatione  thcf.  6. 
Iit,  B.  dum  putat  hanc  cife  rationem  conceden- 
dz  hujusactionts,  quod  juflu  ,  quoniam  cum 
ipfo  patrc  vel  dommo  jubcntibus  conttahcrc, 
vidcatur  coutrahi. 

T  H  E  S  I  S  XIV. 

Affirmat  Tr.  valcrc  ftarutum ,  ut  parentes  cx 
delictis  libcrorum  ad  pccnam  pecuniariam  in 
folidum  obligcntur.  Equidcm  taic  ftacutum 
non  omnino  djxerim  cfle  barbarum ,  ncquc  ta- 
men  ctiam  rationi  iliud  fatis  crcdidcrim  conve- 
nire ,  ut  biius  dcliuquen  io  patrem  obliget  &  ad 
paupertatcm  rcdigji ,  &  patctnulliut  culpx  fux 
fentiatpcenam.-E.euim&corporalis&pccunia- 
ria  pcena  convcnunt  in  communi  gcncre  pcr  • . 
&geneialc  juns&  rationisprxceptum  cft  ,  ne 
alicnx  culpx  &  ddicti  quis  luat  paenam :  alias  fi 
contra  patrcro  ex  dtlifto  filii  ad  pccuniariam 
pccnamagi  poflct,patreexiftente  paupctc,  etil 
agi  poflrtadcorporalem  :  quia  ex  regula  juris 
non  habens  in  xrc  luere  debet  ln  corpore.  Et  ve- 
zocum  liberi  fummc  fint  obftricti  oarcnribus 
quibus  propter  fumma  bencficia,  Ariftor.aurore 
pcrinde  ut  Diis  ,  pargratia  referri  nequit.tanto 
abfurdiusfuerit.parentes  cx  dchfts  iiberorum 
obligati.Et  magisrarioni  convenircdixero  fta- 
tutum ,  quo  hberi  ob  delicla  paremum  ad  pecu- 
aiariam  pcenam  obftringantunquoniam  fumroa 
obligarioqua  libeiiobiigantur  paientibus  ,  & 
cuibocmodoex  partcfatuficri  poteft,  ftatutum 
cjufmodi  abiniquiurepotcft  vindicarc.Neque 
iacitproTieutl.quodhoc  modoinatenturpa- 
txcs,  utinedueandis&inftituendrs  liberisma- 
)oremadhibcantdiligentiam:  quoniamaliisre- 
tn c di j i  hoc  h c ri  dc  b c t ,  3c  fxf c  nop  PTodcft  difci- 
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plina.&  hacrationc  ftatutum  etiam  quo  pcena 
carccnsimo&  corporalis  ob  delitfi  Iiberorum 
irrogatur  parcntibus ,  dcfcndi  &  fuftineri  poiTet, 
fiquidera  cuipa  &  neeligcntia  parentum  circa  c- 
ducationemcommifla,  cocrceri  mtelligerctur. 
Nihilenim movctquod  vulg<>  jactatut  ,  quod 
padto  poteit,idem  &  ftatuto  ficti  pofle:  quia  re» 
fpondco  i  in  futurum  id  pacto  ficn  poflc  non  vi- 
deri.ut  patcr  pro  dchctu  filii  quaodocunque  c6- 
mittcndopcenamfefolututumpromic.at.  i.  ia 
ijs  qux  adminiftrationem&diipenfationem  bo- 
norum  privati  alicujusconcernunt,  propofitio- 
ncm  illam  falfam  efle,&  plus  poflc  pactum ,  qua 
ftatutum  rette  ordinatum :  quivis  ctiam  libeis 
booafuaalicnare  &  donarepotcft  ,  quxftatu- 
rum  ratiooabile  ncmini  aufcrre  poteft.  Cxcc- 
rum  alii  non  indiftincte  nequc  ad  quamvis  pe- 
cuniari&m  pcenam,fed  ufque  ad  quautitatem  le- 
guimx  cx  dclidto  hberorum  ftai  uto  patrcm  ob- 
figari  poiTe  cxiftimanc  .  cujufmodi  ftatutum 
valerecxcommuniDd.  fcntentia  ttadit  Jif.  M 
MitthtuviJJimtCj.inofttft.num.t.&ii:  Iicet& 
hic  moveat ,  quod  non  fatis  conveniat  patrem 
▼ivum  ad  folvendam  legitimam,  fi vc  ipfi  filio fi- 
vc  pro  filio  adftringirmaxime  cum  dc  quantiuta 
lcgitimzi  non  nifi  eo  tempore  quo  patet  defun» 
<3useft,quxri&  judicaridebeat&poffit  :  vide 
de  hac  quacfttonc  ptoIixc,Jafon.$.i»5«»«i**/m 
j  o .  Injl.de  a-Htcn.  num.  67.  O*  fctf-  &  a(*dc  fupia 
notata  d1ip.13.ch.ult.ht.  A. 

Ad 

DISPUTATION.  XXY. 
DE  SENATUSCONSULTO» 
Vcllciano,  &c. 
rjfEJif  7. 

ttT.  A. 

En  ut  iconfult*  qiu  vim  Itgu  ohti- 
ntnt.  ]  Non  iccle  fimplicircr hoc 
affiimatur  deSCtis  :  quiacum 
SCta  fuper  divcrfiflimis  rebus 
fierenr.nec  potuerunt  quidero  o- 
'  mnia  vim  lcgis  babuifle.  Sed  & 
permiflu  demum  lmpcratorum  fenatus  jus  fa- 
ccKpotuifie  videtur  ,  juxta  L  >.<///.  &  quod 
traditur  in  <j.  SCts.  5.  d.  jur.  n*t.  gent.  tx  i  1.  j. 
$4t  O.  /.  poftquam  populus  proptermultitu- 
diacm  convcuiicnon  potueritjmslegisfcrcnd^; 

Lllj,  adft- 
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ad  fcoatum  ttanslatum  fuiflc.falfum  cft  &  hifto- 
ricx  vcritatircpugnat,  utnotatum  ftoft*di0  i. 
ihejylit.G.ic  uc  Bodio.i.£r*p«£/.u.  pcfifrintif. 
& ltb.;.cAp.  i  infin.  &resip(a  loquicur ,  SCta; 
non  nifiadpopulum  lata  vim  Jegis  habuerunr. 
ccKtoquinadfummuro  aonuam  authoritarcm 
obtinuiiie  idcm  Bod.cit,  loc.  ex  Dionyf.  Hali- 
catnafl'.confitmac. 

Lit.  C. 

civtUm  offict*.  ]  Intctceffio  civile  quidcm 
&  virilc  ofticium  appelJari  videtut  Lt.f,  i.hoc  ti- 
tul.fr inl.i.d.  rtg.tur.  fcdrevcraramennoneit. 
Et  fancmuliereciam  pro  fcemina  non  tecle  in- 
teiccdit,&  multis  cafibus  etiam  pio  viris  utilitct 
intctcedit .cum  tan.cn  civilia omcia  omntmodo 
focminis  fmt  ademca:nequc  minus  debitum  alie- 
rwmconflitucrcrceroinxpiohibenrut  ,  inquo 
utfotcfimplicipadonulla  orricii  alicuius  civi- 
iis  efl  fimilitudo:  &  ance  SCtum  Vell.cadcm  na- 
cura  inrercefltonis  fnit ,  ncc  tamco  tum  foemini* 
Tttilia  ofiicia  perm  ifla. 

Lir.  D. 

Utriufqu*  suttm.Aitin  vcrbisSCriwi/.  i.  $■  r- 
h.  < .  c il e  excmplum  veceris  &  novx  obhgationis, 
quodfldeiufiio  fic  obligatio  alicna,  mutui  dacio 
nova. Vcium  hxc  non  cecta  cic  obli^ationis  vc- 
teris&alienxconfufio,  &huius  adnovamop- 
poficio.-fiquidem  &  per  mucui  dationem  obliga- 
rioaiicna,quodip(eTr.hiccradic .  &eacamcn 
nova  fitfcipitui,&  nifialicna  eflet ,  huc  non  per- 
cinerec.Eodcmquecrrotclabi  videtur  hac  ch.lic. 
G.  ubi  pio  exemplo  Tcicris  obligarionis  propo- 
nir,fimulicr  aiicuipccuniam  dati  mandet:  quo- 
niam  hxc alicna  quidem  obhgatro.ied  nova  c(t, 
Oiiufmodi  cxempium  proponitur  lic.I.  fub  qua 
eciara  boc  proponendum  erar.  Cxtcrurauthoc 
addamus ad lit.Djn  Z.i.fi.  commodius videtut 
ut  cum  Hortora.lcgamus,  mutationcs,  iicet& 
vulgata  iuxta  explicntioncm  Cujac.  dcfcndi 
pomc  :  quomodo  cciam  illum  locura  accepit 
Caftr.;»  i.\.h.t.nu.yvtr[jcmttngit. 

T  H  E  S  I  S  II. 
Lit.  A. 

Auc  fuccurti  muiicti  fi  cteditot  eam  inteice- 
deie fcivciit,quod aliasnemo  cum  fceminisc6- 
tiahctet.Arquin  imo  qoam  plutimi  funt  contia- 
c"tu$  &  cafus  ,  qui  non  tncidunt  in  (pccicm 
intcrccflionis,  iliudaucem  minusrecle  lchabet 
quod  candrmjrationem  ait  cfle  in  minoic:quo- 
main  xu  ignorari  potefl  ,  fcxus  non  poteft 
(nequo  enim  fingimus  fammam  vcftcs  virilw 
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indutam)  &  intcrcedere  peitincrad  qualit 
conttahcndi,  m-noicm  t  tfc  couditionem  figni- 
ficat  pcifbnCi  propccr  quam  in  omnibus  con- 
traclibus  muiori  fuccurtirur.  1'ufl'u  dici  ita 
comparaii,  quodficucnon  fcmpcr  fuccurritur 
minoiibus  1.2  + Jf>r  n.tr  icaneciteminis:  vctum 
hoc  &  longius  pccitura,  &  nihii  ad  liccntiam 
five  ignotantiarn  dc  qua  bic  aguuc  pcitinec. 
Poflit  &  ua  explicari ,  ut  (icut  qui  ignoravit  fce- 
minaininrcrccdercrcpJicatK  nc  tuvatur,  icidem 
qui  icnoravicminoremeflcVcrum  &hicobftat 
quodminornonconfcttuicum  lccmina,  cujus 
fcxus  ignotaii  nou  poteft .  fed  cum  inccrccdcn- 
te,  &  maleminoris  fimpliciter  confideraci  com- 
paracio  cft  cum  fcemina,  qux  non  qua  taiis,  icd 
uc  incctcedens  hic  confideracur.  Cxterum  de  te 
ipla  &  cafu  ignorantix.agitur  ahquid  th.ybt.E. 

Lit.  B. 

lnfu*nihilinntv*tur.~\  Peitiuetad  cxplicati- 
oncmi.it. $. ult. h.  tit.  circa  quam  ucramque 
opuuonem  Bulgari  &  Martini  proponit  ibid. 
Ac  cur.  &  illam  cocidcm  vet bis ,  quot  eam  refcrt 
Tieucl.  dcmdc  hanc  Martini,  qui  ctiam  in  cafi- 
bus,  quibus oiim  exceptio non  dabatur raulicri, 
cam  hodic  cucam  cflc  pocabac  fi  foima  conftito» 
rionisillius  fcrvata  non  fuiflct.-  quam  opnuo- 
nem  Acc-  cui  injuriaro  facie  Treut.  iraprobat, 
dum  priorero  arrttmac  eflc  veriorem.  Neque 
veroputandaeft  illamens  fuiflc  Iuftinian.  ut 
fuccurrerct  mutieribus.  quas  SCtum  &  cjus in- 
cerpretcs  ICti  beneficio  indignas  judicavcranr, 
fcdutdifputauoncm  dchac  rcrcddcrct  cxpedi- 
tioiem  in  iiscafibus,  quibusde  jurciutciceflio. 
nis  olim  dubitabatui,  ut  radiftincte  cxcludcicc, 
&  prxcidcret  adiones  crcditorum  fi  cxcrafor- 
mam  prxfciipcammulicicj  inteiccfltflc  piopo- 
neientut. 

Lit.  C, 

Aicquod  inicio«i/.i.f  &./.pecitionis  vetbo  yin- 
dicacio.aclionis  auccm  condiclio  vcniat,  Vcrum 
fimplicius  dici  exiflimo .  quod  fenatus  piuribus 
vcrbisunumidcmqucgcuus  actionis  dcfignarc 
voluerir,  diveria  tamen  phiafi,  neab  his  petitio, 
nevc  in  eas  a&io  derur:  cum  ptxfcttim  ml  i.de 
SCto Mmttden.  cod  modo  cxcaufa  mutui.  unde 
cantum  pcrfonaiisdcfccndicaiftio.pccitioactio. 

2ue  in  filiumfam.  ncgetur:  cum  tamen  in  d.  $.1- 
i.  tancum  fiat  mencio  mucuationum  &  fi- 
deiuflionum  ,  quat  itidrm  tantum  a£tio- 
ncs   pcifonaics   pioducunt  ;  ncque  extm 
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cafum  ,quomu!ierrem  fuam  proalioobligavir, 
acrioin  rcmcoritrjinulieiera  ,  vidclicct  hypo- 
rhecari.ilocum  habcre  poreft. 

Atquomedopetttio.  ]  Occurrit  hoc  &  in  aliis 
arubus  juris,  in  cafu  SCti  Maced.  &  juramcnti 
$.inprtnc.dt)urt\ur.St  vulgataejus  rei  explica- 
tiocft.contingcrchocijscalibus  ,  quibusipfo 
jure  obligario  fublau  non  eft,8c  tamen  cxceptio 
privilegura.fpecialique  jureint  oducta  eft,quz 
operatur,utacrioquzipfo  jure  compctit.a  prz- 
core  dencgetur  ,  ii  modomhilex  adverfa  partc 
obijci  poiut:q«oca(uutpotein  re  dubiaprztor 
act-onem  addita  cxcrptionc  &  rcplicatiooe 
concedit.Et  fortaflis  hicaliquidfacit.quodSCta 
rcvcra  vim  lcg;s  non  habuerunt ,  eoque  nec  ipfb 
jureacciooem  tollcre  pocuerunr:quamvis  tk  ipfa 
negotij  &  conttaclus  conditiohoc  ita  ftacui  fua- 
ferit,  cummultiscafibusmulieri  quac  inrercef- 
ilonem  piarrcndit.non  fuccurrendum,  coq;  co- 
gomoncjudicis ,  an  racaufafir.  utraulictifuc- 
curri  debear.fit  decidcndum.  Quod  autem  in  ex- 
cremo  hujus  th.  de  condi&iona  pecunizfblutz 
mulicndandadicitur  ,  explicatum  eft  dtfr.xu 
th.+. 

T  H  E  S  I  $  III. 
Pauculath.  hacnoranda  occurrunr.  Sc.  juxta 
lir.A.cum  folus  favor  veifetar  mulicris.confcn- 
fus  patrit  beneHcium  adimere  oequir,  Sc  parrem 
tamcnboccafudepeculioteneri  non  dubitavc- 
rim  .•  «cperfpicua  diflerentiz  ratio  eft  inter  hoc 
&  SCrum  Maccdonianuro  qnod  &  favorem  pa- 
lti«refpicit,&  cteditoiescocrcct,  quimalomo- 
repecuaiamfiliisfamil  roeneraotur  /.  prims.  d. 
SCtt  M*ctdonx\\iz  ratio  paue  confenrieote  om- 
■imodo  ccflat. 

Alia  diriercntia  proponirur  lit.  C.  quod  ex 
cauuinrerceftioius  fuccurritur  fidejufTori  etiifi 
boo  habeat  regrcflum  contra  mulierem ,  quod 
iecus  in  Mtcedoniano  Lnovn.$.urtio.d.SCtoMm- 
«i.Quodautcmd.lit  C.  proponit  pcr  modum 
amplutionif ,  quod  imo  arnplius  Sc  procuratori 
tnulicri&fuccurratiir,  reveraampliatio  noncfc, 
quoniam  juxucit.  /50.  $.\  hocttt.  non  fuccurri- 
cur  procuratori  qua  rali ,  fcd  quacenus  fequucus 
mandatum  multerisinrercemr. 

T  H  E  S  I  S  IV. 
1. 1  t.  A. 

Sipre tio  acttpto. ]Primus  h  1  c  c ft  cafussquo BIU- 
lieri non  fuccurrirur,  fi  prerioaccepto intercef- 
ierir,  q\iod nom  tx Q  Dige/l  fcd  ex  conftituriooc 
J«ft.cttH*/.ij.  Chtit.  adqu.malriouom.nout 

f 

'         1  . 


iNSULTO.&e.  4fr 

mirificum,  utloquirur  Juftiniani  odium  in  mu- 
licres  mercedcm  accipicnres,  cum  in  §  cor.cedat 
crcditori  mulicrcm  prius  cxigcic.  Si  rcgredi  co- 
tra  dcbitorem:cum  tamen  eararione  uirisvctc- 
ris  electo  fideiuflore  dcbitor  libcrarcrur.  /  z6.  f. 
*  btfft.  M*nd*tt  l.ydt  fidtjujf.  ty  ipjt  Sov.  + .  bcn  cfi- 
cium  cxcufHonis  introduxcrit.  Attamen  prius 
iftud  non  refpicit  odium  mulieris ,  &  Juftin.  ge- 
■eraliter  conftituit.oe  rlectione  libcratio  cotto- 
Pitl.ultim.Cod.dfideiujf.  Si  fomflh  peTd.Nov.4. 
dcrogatum  eft d.l.i+.C.  h.  tit.  nifi  quis  putct dik. 
/.ij.accipiendam  de  cafa  ,  quo  mulicralicnant 
obligationcm  expromictcodo  in  ie  tranftulit ,  ur 
Tidelicet  in  quaotum  a  mulierecreditor  confe- 
qui  oequeat,  a  creditoreanciquo  aftione  refti- 
cutoria  confequatux.Vidcndum  aucem  ne  per  i- 
ftam/.i^.frausfiacSCto  Vclleiano,  fiquidem  il- 
Jud  quodacccpcura  eft .  fummam  pro  qua  inrer- 
venitmuliermioimeexzquec,cum  irapecunio- 
)a  aliqua  foeminz  allici ,  &  circumvemaucme- 
diofuudari  poflinr. 

Lit.  B. 

Alter  cafus  propooitur.fi  mulicr  exrranez  do- 
rempromifcrit:&  quidero.utinexcgefi  tradirur 
fi  profiliadotcmpromitut  ,  ceflatSCtum  non 
communi rationc ,  qua  proponicur  jk  l  ult  Ccd. 
h.t.  fcd  fpeciali  ,  quodfuumnegotiumgeflerit. 
Scd  foiuflis  hoc  vcrum  non  cft.quod  dotem  da- 
rc  liberis  noo  materni  fcd  patcrni  fit  officii ,  n rcj 
matcrextra  cafusexceptoc  filiam  dotare  tcnca- 
tur.iux»  ea  quz  rradit  ipfe  Treotl.J».  zdtfrjjh. 
j.ltt.  B.  Ncquepietatis  intuitus,  qucmadducic 
Tr.erficcrc  poceft  uc  matcr  ptopriura  negocium 
geflifleioteJJigidebcar. 

L  1  t.  D. 
Qtizftio  hicpropofiu.aB  fidcioiToriaobliga- 
tio.ufideiuflor  luccedat  debitori  ,  collatur  nec 
ne,pertinetady»f«ra/^/i^.t9  thtfi.lit.G.  Czte- 
rum  abatienatione  hic  propofiu  quod  regulari- 
ter tollatur.non  recte excipit cafum  /.  8.  §.  pUnt. 
i3.£./.quoniaro  ibi  non  de  muliere  fideiubenre, 
fed  exptomittcntettnclatur ,  fiquidcm  de  actio- 
ne  refcitutoria .  quz priftioo  debitore per  nova- 
tiooem  libcrato  compctitjdifpuutur. 

L  1 T.  E.  &  F. 
Vulgau  quidcm  nec  tamen  fatis  extticata  hic 
proponitur  quzftio.an  mulicr  cxcraiadiciu  effi- 
cacicerrtnunricc  SCro  VcJJeiaoo  ,  quod  cgo> 
contiaTrcutl.magisncgarcvefim,  Telhac  lo~ 
U  uuoae ,  quod  adtti^a  contrana  opinione», 

nuilo. 
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nullovcllevinegotioeludcrecur8c  inutile  red- 
dereturbencficiura  hujus  SCti  :  quoniamqua 
levitate  &  infirmiucemulterinrcccedit ,  eadcm 
icountiabi  t ,  qux  ratio  cft  Caftrenf. in lcg.  ultim. 
%.pmult.hoctit.  Ktcjuoniamneuttubi  ptst(ens 
damnum  e(V,  qux  ut  intercedat  ,  etiam  ut  rc- 
nuntietfibipctfuadcii  patictur.  Ncque  (atis- 
facicccrtioratio  quara  Trcutl.  requirtt  :  vel 
quia  necclTaria  ea  non  vidctur  ,  cum  quivis 
juriscuirenunciat  gnarus  efle  intcll:gatur.  vcl 
quiacertioratioad  augendam  vcl  minuenJam 
obligationcm  nihil  facit ,  ncquc  fufrtcicns  eft  ad 
cohibendam  leviucem.&exciudendam  infirmi- 
urSmuhcrum.auiad  abftcitcdum  easabinter- 
ccflione.  quxnullum  prxfensofteudit  pcricu- 
lum :  &  cum  certioratioou  finis  fit,  fcicntia,  ni- 
hilominusmulicres,  utroaxime  juris  fui  con- 
fcixfint,  hocSCto  juvantutv  fic  fcmper  mihtat 
catio ,  qux  ducituracaufa  impullivahujus  SCt, 
ncmuhercs  cx  alicna  obligatione  fcntiatdam- 
num.  Acccdit  quod  cum  mulicr  ctiam  itcrato 
interccdcusjuvecur.  tenuntiacio  tamcn  itcrati- 
onc  non  vidccur  cllc  crricatiot:fpccialitcr  auccra 
ftatutu  cftm/.u.  C.h  tit.  ut  itcratiocumbien- 
nium  factamulicrcmcxcludatcxprxfumptione 
ibi.adjec.ta,  quod  videatur  magis  proprium 
negotium gcrcre:Facit etiam  quod  SCtum  fim- 
plicirerimprobat  intcrcefltoncs  &  inde  natam 
obligationem  /.  t  ty  i6.ht.  ncque  hocfolo 
mulicrura  favore  ;  fcd  (imul  intuitu  pubhcx 
honeftatts ,  quod  interccdere  quafi  virilc  videa- 
tur  officium  /.  1,  $.  i.  h.  tit.&l.  i.d,  rtgiur.  luvat 
denique  hanc  lentcntiam  /  11.  Ctd.h  tit.  qua 
juxta  explicationem  ipfius  Trcutl.  th.i.  />/.  B. 
mulicrinterccdcnsnon  fcrvataillms  conltitu- 
tionts  foima.etiam  citra  auxihum  Vcllciatn  ipfo 
jurc  tuta  eft ,  &  tuncdcmum  cxceptione  dcfcn- 
dicur,  vcldchujus  viribus  difpucatur,  ubtin- 
ftrumenco  tribus  tcftibus  fubfignata  intcrccflio 
facu  cft.  Quod  ft  enim  his  acccdentibus  nihil. 
omtnus  cxccptio  VcIJ.  locum  habet;  multo  mi- 
nuseamexcludctfimplex  rcnuntiatio.  Eftiqui- 
demaliud  intercedereahudrcnuntiare:  fcd  Jcx 
rcb.  poftueftnon  verbis.  &qux»u  (olenniter 
incercedic  ,  enixum  fefe  animum  obligandi  tc 
prxmcdiutum  habere  oftendit,  qux  tamcnfoia 
racioeft,  ob  quam  diverfum  fencientes  mulie- 
rcni  ccrtioraum  cfEcacicer  icnuntiare  opinan- 
tur;  quia  &  qux  tu  folenntcer  incercedic  ,  pa- 
rumabcft,  quinhocipfo  tacite  renunciace  vi- 
dcatucj  ccitc  ucilc  cad,    icnuauabii  quod, 


ATIO  XXV. 

alias  prxfercim  dolofa  prxfumi  poflicratetceflio 
Secuodum  qute  exiflimo  fintentiam  commu- 
nem  quam  fcquicur  Trcutl.  a mcnce  I  Ccocum, 
6c  Iuftin.  imo  ipfius  SCti  cflc  alic nam.ut  quavis 
extrajudiciah  rcnuntiatione  muliet  excludatur: 
aliudenim  ftatuamin  renunciati  mc  judicialt, 
propterauroricatcm  8c  adlorum  &  ipfius  magi- 
ftraius,  qus  chidi  non  debcl.  Eclucc  cft  fcn- 
ccncia  Caflr  in  l.  ult.  %.ptn  h.  t.  in  quam  magi$ 
indtnat  ibid.  Salic.  tibi  plures  cx  vtteribus  allc- 
gac,  ltceccommuncra  fatca;ur  in  contrariurn. 
Scd obj  citur proTrcut.textus m l,ult.$.ptn.h.t. 
quaprobaturmulicrem  cavcre  pofle  ,  fc  non 
ufutam  exceptione  SCti  Rcfpondcri  potcft.  i. 
hocfactumintclligidcbcteapud  prxtotem,  i 

Iuo  poft  conjeiftionem  caufx  parccs  formula 
ica  ad  judicem  mictcbantur:  iuquc  in  fpccie  d. 
i.ptn.  muliercavcre  deber ,  fcilicct  apud  prx- 
torcm  injure  cxceptioncfe  non  ufuram  ,  dcfic 
ad  jtidicem  fcil.  pedancum  ,  ire :  licet  hic  obfit, 
quodcicra  caut:onem  prztor  facere  poflit,  uc 
mulicr  efticacircr  c6veniatur,  decracla  vidclicet 
formulxrxcepcione  Vcilciant  ,  quoniam  non 
nifi  m  bonx  fidci  judicijs exceptioncs  m formu- 
la omiflx.  &  quidem de  quibusapud prxtorctn 
aftum  noneuta  judicc  pcdanco  admittcbancut 
Deniqucrcfpondcripotcft,  aliudcflean  initio 
renuntiet  mulicr,  an  poftea  cxceptioncm  jam 
fibi  qnxfitam  libere  remtttat:  aquononmul- 
tum  divctfus  Hottomannus  tnltg.  duodtcimtt* 
Cod.hoctitul.  aliudcflc  tcnuntiate,  aliud  ulrro 
judicium  fufcipere,cum  etia  pro  dcbitorc  rcfol- 
vcrepoflit/fg.  nonn.  inprincip.  Cod.  hoctit.  quo 
pertinetquod  Anton.Fabr.fciibit  fW.c  4.  dfto- 
turttt.  poflc  muliercm  leroutcre  exccptioncm 
qaxfium ,  fcd  non  pofle  rcnuntiare con  pctitu- 
rx  :  licct  hic  quoquc  movcat,quod  ipfo  punclo 
incerceflionis  mulicri  cxcq  tio  compcccre inei- 
ptc,  &  vidcnJnm  ne  non  iu  eiudatur  SCcum  , 
quippe quod mulicr xque  poft  inrerccflioncm, 
abmitio,  utrenuntjctperfuadcri  potcft.  Tan- 
dem  rcfponderi  potcft  *d  d.l.  ulttm.  quodibi 
creditor  volueiit  convcnirepnftinum  velpnn- 
cipalera  dcbiti>rem  mulierauiem  ultro  feobtu- 
lcric  adjudicem  accipicndura:  quo  fa&o  cum 
cicditorcma  debitoie  fuo  avcttcrit ,  8c  ut  hic 
Iibcrarctur(quoniamjureveteii  uniuselccltone 
altci  liberabatur)  crTccerit,merito  ei  fuccurrcuti 
nondebcr,  nccicdicoidccipiatur  ,  quinifimu- 
uafcobtuluTct,  concraaljura  avtioncmmfti- 

tufloc 
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ttlffcr.  Et  tarr.cn  Iiic  qnoquc  ipfojurcexceptio. 
ncm  compctcrc  appatet.cum  caurione  opus  fir, 
cujtis  rigorc  vd  mctu  mulicr  ciccptionc  non 
uutur.Cactcraquz  jDomuioGothofrcd.*J^7. 
uliim.  h.  tit.  aftcruntur,  facilc  rcmorcntur.  & 
in  primis/.u.  Cod.h.  tit.  fiquidcm  rcmiflio  pi- 
gnorum  ncc  intcrceflio  cft  ncc  renuntiatio.Por- 
10  argumcnrqm  pctitura  txl.  11.  Cad,  hjit.tzfa- 
f abiraus  ad  thtf. fe<j.  lit.  A. 

T  H  E  S I  S  T. 

L  i  t.  A. 

Sirtnuntutioni ritefacit  ]  His  Tcrbis  in  exe- 
geii  fubjicit  ira ,  tuxta  frmaml.  ij  &  11.  Cod. 
%.  ttt.  Atquin  m  d  I.  ly  nullo  modo  agitur  de 
forrfla  rcnunciationis,  fcd  defoima  intcrccflio- 
i)is,nec]ue  verum  cft  quod  inl.  n.Cod.tod.  mu- 
I icr  Vcilciano  rcnuntiallc  intclligatur,  quod  alt- 
as  cx  quacunque  itcrationc  idcm  ptxfuini  dc- 
bcat :  nequcr.utocft  obquam  in  ea  fpccic  mu- 
hcra  Vc!Ioiano  excludatur.quod  ei  vidcatut  rc- 
nuntialle.fcd.ut  Terba  habcnr.quod  ex  ejufmo- 
i\  tcmpotis  prolixitatc  non  pro  aliena  obliga- 
tionclciUig.ire.fcd  pro  fua  caufa  aftquid  agcrc 
Tidcatur :  &  quod  ibiin  fpcric  dc  irultcrc  poft 
kicnn  um  intcrct  flionem  ircrato  ftututura  cft, 
icmcic  cxtcudi  non  debet. 

Lit.  B. 

TraiUtur  hic  dc  icnunciatione  jurata,quam 
m.igis  pntat  Ticut.  non  valcrc  fi  non  prxcefle- 
rir  c«r:ioutio,  fubjccta  hac  ratione  ,  quod  rc- 
nunciationcs  fttiftijuris  fint.ncque  prsercr  no- 
minuimcxprciT.iquicquam  iniisTcniar.  Qux 
rationon  vtdctui  concludcrc.quoniam  non  ccr- 
tiorationi,  ftd  SCto  Vcllciano  ,  &qu:dem  no> 
minanm ckcxprtllc  renunciacur.  Et  alia  igitttt 
tatio  quatrcnda  fuerit.quod  ir.ulier  non  ccnfca- 
tur  renuntiare  iis  bcncfkns,  qux  fibi  compcte- 
r«ignoravic,  eV  adco  dc  quibusnon  cogitavit 
arg.cjus"quoddc  trania^tionercfponfuni  cft  in 
/,j  .detranfaH.  Vcrumhxcquoque  tatlo  htc  clau- 
dicatfii  cantum  tn  renunciatione  gcmralt,  fcd 
aulU.cflin  fpeculi.dcquahic  r.gcrc  Trcut.ubi 
videlicct  mulier  rcnuntiat  VclJci.mo,  apparcc 
tx  thtj.fr  tctd  nequcTcrodici  potcft  muficr  aut 
ignoiallcujtnoncogitaflc  dceo  cui  renuntia- 
vit  etp.cllc  fiquiucm  rcnunciatio  cjnfmodi 
implicat  bcneficii  fcicnti?m  :  ut  proindc 
fioiplicitec  ftatui  poflir  .  quibufcunquc  ca- 
iibus  wnunciatio  IpeciaJis  valct  iis  valcrc 
etum  cicu  ccruorationcm  >  fi  modo  rcnun- 
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tiaiione  fumma remedii  flt  eiprefla ,  auodajji* 
mulicr  VcIIciano.cjus  contenta  ignorandono» 
rcdcrcnuntict.-idcoqac  a/iud  ccrtiorari  quod. 
fit.aliud  quid  fit  VcIIcianuni:qua  de re  vide  qur 
a  Dd,  in  calir  non  diflimili  de  certiorando  mi- 
noretraduntur  in  authtn.  jjtcramenta  fulerum 
Ctd  ftadvtrfm  vtndtt.Iaf,tt!um.n.Bzit.  num.i  (. 
Salicet.  nuen.  vigeftmo.  S/chard.  r.. xx,  Mauiic.J* 
rtjiitut.tat  11;  G o m cf.  Irbr . 1 .  var.  rtfdttt. &>/ . 1 4. 
num.  18.  sJJud  in  dubium  vocan  pollit.an  reuua- 
tiatio.qux  non  valcrc  prxfupponirurex  ratione 
juris  ci vilis.iuraincnro conhi metur  argum  l.  nsm> 
dubium  C.d.LL. ty-l. 7 . $ .  1  j . dfafl. & qu od  v i dea- 
rurcllclcxprohibitiva  nc  mulicrcs  proullo  ia- 
tcrcedant/  i.h.  w.neque  juramcntum  orunino 
cxcludeie  videatur  ptarfumtioncm  leviutis ,  ic 
quod  traditur  in/.i.  Cod.ftadverf  vtnd.  rcmere 
adalioscafus  non  fi:  exrendcndum,  cum  prx- 
fcrtim  cx  verioii  fcnccntu  a  l  contuctus  jurc 
validos  tllac^nftitutio  pcrnacac. 

Lit.  C. 

'ErfitnormittrUfafit  ')  Nonfuis  intclligo  cu- 
jufmodi  fitamplucio.quia  cujysquc  inteiccffi- 
onis  6c  fidcjuflionishocproptjum  cft,  ut  non 
quidcm  in  praricnti  fcJ  in  futui um  lifioncm  fe- 
cumtrahar,  quod  peiicuium  qucmcunquc  in- 
tcrccflbrcm fubire opottct.  Quod  fiponasca- 
fum  lingularcm  ,  quo  cnmdcbicot  tcmporciu- 
tcrccflionisnoncrat  folvcndo;  mulier  intercc 
dcrc  perfnafa  fit,  non  obflantc  juramcnto  mu- 
Iicri  per  cxceptioncm  d<iJi  fuccurrcndum  erir, 
quoniam  cum  &  cx  rarione  juris  &  ex  commu- 
ni  intcrptctum  fcntcntia.de  qua  atccftatur  Da- 
niclMofler  adtinjlit.EkHor nugufli f.  i.tit.  jf.  in 
omniaclu  dolusacccprus  cculcatur.juflam  cau- 
fam  acrum  ctiam  juratum  revocandi  pratbct 
ctiam JureCan.quod  trcsilh  comitesdefint,ei 
quo  tn  CAp.  cjuamvu.  dpad.  ;/i«>.di1crtc  cxcipii  ur 
visfit  dolus,  3c  interprctcs  quod  tn  auth.  jatra- 
menta  C.  ji  advtrf.vtnd.  <k  mctu  ptoponiinr, 
ctiam  extcrndunt  ad  dolom.  Cxtcroquin  cxtra 
cafumdoli  cx  propofito,licv-iDcciusccff/7/.i8oi* 
6.  tc  piurcs  qiiosaltcgat,  ctiam  majoti  juuro  c- 
normitcr  Ixfo  fuccurri  vclint:  atratnco  com- 
munior  fcntcntu  in  quo  euc  ttiam  Ticuc. 
nonnifiob  cnormiJlimani  IxfioaciTi  reflitutio- 
ncm  majori  juraro  conccdittcftibus  Vmd.adl.  ■* 
Z .Cod.  de rtjcini.vendit.fart.  5 ,r .  1  .n.\ .  ty>  ftqq. ti- 
chard  d.canftl.cyn.  B.Sc  conjil.i  jj,  ».17  Mjnling. 
ycb/trv.<9  &Tfjp.ct,.nitm.ti  Scczcr  l.i.d.iuram. 
(Af.il.  nttm.  14,  prtlixt  laj.  vol.+,  tonf  i^.ey-dt- 
Mmm  fiingg 
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fiinHs  Co  var.i»  d.  c. quMmvupar  j.  $ .  uU.  num  7. 
Cachcran.  dceij.  ftitmont:  41.  qui  ctiamdocent 
cnormiflimam  Ixfioncmcflc  qux  longc  cxcc- 
dirdiraidiam,dcquoicidem  Covarr.  r. vMrrtjoL 
c*p  f.Etcnim  ii  ibla' enornus  Iacfio  fufliccrct,& 
qaod.deciuspuut,  eflc&um  vcri  doh  habcrec, 
CCC  opus  fuillet  rcmcjio  /.  1.  Cod.  dc  rcfcinJ. 
vend.  &  juraracutum  nihil planc  tpccialc  opera- 
sctuc 

Lct.  D.&E. 

Aitnonalircrpropccr  creditoris  tgnoraorianr 
bcneficium  hoc  multeri  adimi,quam  fl  alicuius 
ftaudis  fic  confcia.Ubi  contradiccrc  fibi  vidccur 
jb.iJtt.A.ubi  fub  hac  conditionc  fuccunimu- 
beri  aic.fi  credicorcamproalio  incercedctc  fci- 
vcnc,  proquafcnccnciafacic/.*.  inprtLi\.ty 
li.^.W/.Rcctiusdiftinguitur«/  iy  mfi.pr.h.t. 
anmuliccab  initioproalio  concrahac  &  fc  rc- 
am  conflicuac,  an  vcto  alicnam  obligationem 
infefulcipiat:  illo  cafu  omnino  puto  fccurum 
crcditorcm  futurum  quodalias  nemo  cummu- 
licribus  contrahcrct.hoccafu  Jifbciliusfuccur- 
xcrcturcreditori,  quianon  racilcpoccltignora- 
rc  cam  iorcrccfliiTc.  Eftque  huius  rd  racio  ma- 
nifcfta,  quod  multcr  libcrc  contrahcrc  potcft.  i- 
dcoquc  hoc  cafu  curiofiorcm  opoitcc  cflc  crcdi- 
lorcm  ad  inftat  aliorura  cafuum  quospoft  DJ. 
tcccnict  Cuiac.  inl.  uU.d.txercit,  4  l.cuin  qmb. 
bencconvcniuiic/  4.^  uJhttt.  qnxtractantdc 
mulictcpro  alio  pecuniam  accipicnte. 

T  H  E  S  I  S  VI. 
L  1  t.  A. 

Satishicftivola  proponitur  conventionis  ra- 
lio.quod  coujunctim  cractccur  jus  civiic  &  prx- 
torium.-quiahocquam  plurimisaliis  maccinsS: 
titulis  c(l  commune.N  cquc  generalc.quod  cad. 
lit.A.fubiicicur.quoddctur  adtio  aJveifus  eos 
pro  quibus  mulicr  negortum  gcflit,  cxxquitate 
prxtoriarfedramenfpccialc,  ubi  muhcinovarn 
obhgationcm  Ihfcipit:  quiaubi  veccfcm  parti- 
cjpat  ipfa  fo!adcfcnJirur,ubiinfcira$fert,in  vc- 
tcxem  crcdicoicinaclio  rcfticuitar. 

L  1  t.  B. 

Htfidtbitorpritu.]  Hoc  ncn iatis benc cohx- 
tctcum  eo.quoddcperpetuiuteacTionum  ptx- 
edirrmale  adducuur  /.  8.  $./>.  t.  incujus  (pecic 
aondaroractioreflitutorix 

Pcrfcttto  ttmpctxnt.]  Vidcri  poflit  acliones  ef- 
!<r  remporaJcs  ,  quod  hcet  tci  perfecaroncru 
cnatincout,uracu  cuutu  jus  c.  viic  Jai .  yidfcur, 


cujusgenctis  actionesperpetuai  noncffe  doeet 
/  tf.in/Lfr.d.  OryA  Seddici  poteft  eas  noo  ita 
clTeconcra  jus  civile,ficat  alias,  quxconcra  ra- 
tioncm  civilis  juris  aclum  co  jutc  (irmum  rc- 
fcioduntrquoniam  cum  ipfa  jutis  civilis  auto- 
ritacc  mulieroblipacionc  cximatur.ratio  expof- 
cu.utcaqualitacc  contra  altcram  actio  dctor, 

3ua  contraipfam  muhcrcm  datafuiiTct.Dcinde 
ici  poteft,acTioncsiftas  non  hoc  fcnfu  prxto- 
rias  cflc.tanqua  casprxtoi  utnoui juris  auctor, 
fcd  tanquam  fubfequcns  voluntatcm  Bt  autoti- 
tatcm  SCtiiocroduxiflet. 

ExcipttMmen  cMuftm.]  Refcreodum  hoc  eft  ad 
remocius.qnod  dixcrat  rcftitui  aiftiorem  inpri- 
ftinumdcbitorem  :  ccenimin  (j>ecic  /  S.j  8  h.t. 
non  rcfticuitut  aclio.  fcd  datut  condictio  otufa 
data.quxfcilicctcompctic.  ubi  ita  ricccpto  la^ 
tumfuit,  ut  ex  piomiifo  datctur  /.  4.  d  etndtH, 
c»uf.dMt,  nihil autcm  intcrcft,  an  plane non  de- 
tut  cxpromifl'or,an dctur  non  idoncus. ut ladJ. 
8.5.  8.  diJpntMtUCtuc. 

Lit.  D. 

Cum pmilic fubtjftt  ratic  ]Qoam  hic  adftruerc 
conaturconvcn  cnriam  aclionis  inftitonx ,  dc  ■ 
quadifpur.prxced.  thef.^.cura  actione  inflito-.^ 
riadcqua  hic  agicur,  nimis  longe  pccira,  imo 
liccceamprobec  Cujac.  16.  obftrv.x-j.  oallius 
ruomenricft,  alias  hoc  modo  ctiam  nigram 
cum  albo  liccac  compararc. 

TMtiJcm  &  hcc.]  QuoJ  hic  proponit  jam  reV" 
ipfa  Jixcrat  lir.  B.  utilcm  actiouem  compctcre, 
ettamficonJmo,ful>  qua  mulici  lnterccflir,  ad- 
hucpcnJcat  Illud  Jubitationcm  tccipit,  au  te- 
clcin  thefi  urihsacTio opponatur  novx:  quoni- 
am  cjm  hxc  Sc  ipfa  quodam  modo.prrtcr  ratio- 
ncm  juns  civilis  dctur.ipfa  quoquc  utihs  vidc- 
tarappcllari  pofle,  veluti  adTio  qux  maiotibus 
v.c  pcrablcntiamlxfisdatar,  licctnovafit,  utt- 
lisumen  appcllatut. 

Vbi  reBt  k^tit  r. )  A  i  t  in  1. 1 4 .  $ .  fi n.  h.  tlt.  rccte 
lcgi,^«.iTO-yi'.y/<«/i;.;,perpjiticuhmprolcpticam, 
qur  oflcndac  in  vcrbispr.rcc  Jci.ubus  non  ccn- 
tmcnintcrvalium-c^uodobfcurcdicitur,  fed ex 
Accuifioadfcripcum  cft,  qui  ib  d,  ad  vctbum, 
cjuMtn-ju  ita  now. ^uiu  .Uxtt poft  rrjltfutienem.vi- 
dtbtMtur  tfft  mttrvMllnm.ty  hccMd vtrfMJur  qHMtti- 
vit  :  qMotum  vetborum  bic  fenfuseft,  quod 
quta  dictum  ctat,  tempota  numeiari  pofl  rclli- 
tutionem,  videbatnt  divctfum  cfle  tcmpus  ie- 
fticatotix  aclionis  9c  frctx  iutaccflidtiii 
hoc  quali  uccorrigcrct  8crcmorcict  ICtos, 
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fubiicit  particnJam  quamvk  ,  ut  fignifi- 
caret  nultim  cfle  intervallnm  .  fcd  idem 
•fleicmpus.quointcrceflic  mulier&  tcftitato- 
ria  aiuo  competir. 

T  H  E  S  I  S  VII. 

Lit.  B. 

■Ratio  compenfationis  initio  exegefis  ptopo- 
tita,  quM  dob firit ,  (jfc.  non  fatis  adxquara  eft, 
poftquam  conffitutionc  Juftin.  in  rcbus  plane 
divcifis,  &  qux ex  divetfis  catfis  .  dcbcntur, 
compenfationilocus  cTt. 

Lit.  B. 

Dcfinitut  compcntario  in  exegefi,  quod  fit 
imminutinxiisaiieni  ufque  ad  concurrentcm 
fummam.irautcompenfationi  ita  dcfinitx  ac- 
commodcturcor.ftitutio  Juftin.  ml.ttU.CcJ.d4 
tomftnfat.  Non  fatis  bcnc,  quia  cum  ind.  l.uit, 
etiam  ad  a&ioncs  in  tem  ,  quibus  non  fumma, 
icdfprcicspctitur,compenfatio  protraliatur,  & 
Treut.  Iit.  C.  fcntcntiam  Dd.  improbct ,  qoi 
conrtiturioi.i  J.  I  «//.codemum  cafu  quo  pcrve- 
•iturad  .Tftiimtionem.  f.iciunt  locnro.fieti  non 
•otcft.ut  revcra'pci  dcbitumaliquod  imminua- 
turecrpus,autucdominusrei,  co  quod  poflcf- 
(oridcbrt,  rcm  fuam  petcre  prohibeatur:  cum 
etiam  ifti  imminutioniobrter,  quodfpecics  & 
corporafunt  inxfrmura.corumqueincertus  va- 
lot,adcocjuc  pct  rerum  narutam  Hcrt  non  pof- 
fir.utiifquead  concuircntcm  quantitatem  pct 
coropcnlationem  hic  immiuutio  introducatur 
dcquopauio  poft  plura. 

Lxt.  C. 

Olimiribenif.deit*ntHm.}h*xzs  fc  habuifle 
videtut.utquantitatibus  uttinquc  dcbitis  ita  fi- 
cret  compcnfacio,  utqui  fummam  inrcgra  pe- 
teret plus pctcrc intclligcrcrui,quippecum  ipfa 
lcxlumam  imminucrcr,<irj./.4./.  10. infr.  ey  $.1. 
l.U.frl.ii.d,comptnfat.tz\  utiquc  fi  res  liquida 
noncfletcompcnfatioetiam  non  inJcrta  formu- 
Ix  apud  jttdiccm  proponi  poflet.  Inflrictis  judi- 
ciis,cum  olim  teconvcntionccffctopus,  Impe- 
ratorisMarci  conftitutionccrTcclum  cft.utcti- 
am  in  his  compcnfatio  induceretur,  oppofita 
doli  exccptior.c  $  in  bons.  jo .lnftit.d.»Hi»n.idett, 
iccundum  rationem  juris  vctetis  ,  ut  tormul.T 
o:ccptio  infcrcrctur,  quod  pcrpetuum  j  ure  re- 
teri  crat,  ut  cxccprioncs  formulx  non adieclas, 
iudcx  inftricris  tndicii$admittcre  non  pcflet: 
»quc  fignificatio  cft  in  ufu  iuris  tftius  phrafeos, 
ftione  alicuifuccurri  .({Mod  quibus  cafibus, 
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veluriinbonxfidci  iudiciis  ,  exceptionem  fbr- 
mulx  addi  neccfle  non  erat.  ofricio  iudiciis  fue- 
curri.nccexccpfjonem  dcfiderari  dieebatnr/.$8, 
t£r  nlt.depttit.htrriaxti  notata  fup.  diftj+jhjit, 
^.Qilibusconfcquens  cftnon  rccle  fimplicitec 
affiimaria  Tr.  quodolim  in  bonx  fidci  iudiciis 
obtincbatadftricti  iuris  iudiciis  rcfciiptolmpe- 
rat.  Marci  productttm  fuiflc. 

"Et  ad  ttcltonts  inrtm.  ]Ait  Tr.quod  hodie  ex 
confiicutione  Juftin.  etiam  loaclionib.  ia  trm 
compenfationifitlocus,&  quoddedudio  rcpu- 
tatio  &  rctcntio  fiant  ipfo  iure.  Vbi  i.notanduin 
quod  vctba,  ipfojurt  ficti  compcnfationem  du- 
pliccm  rccipi3nLi>nfum:tumHtipfoiureminui 
dcbcri  intcKigatui  per  tcxtus  patilo  ante  addu- 
Ctos&  in  fpccic^r/.to  $.I.Tb.f.(ex  qua  probatur 
folutum  ut  indcbiriiMi  condici,  quod  vi  com- 
penfationisactio  minuarur,&  toJIatur.  )  rum  ut 
iudcx compenfationis  >  utrumque  ca apud prx- 
toremallegara  non  fucnt,  cx  officio  rationem 
haberepoffit,  Atquin  in  actionibns  inrcm,  nec 
priorullomodoncc  poftcriorcxplicatio  !ocam 
nabcrepoteft:  qtiia  cum  ofrnium  iudicis  hoco- 
percrur,urin  minnsquam  petitum  cft,  codem- 
nario  fiar,  utique in  rci  vindicatione  rcm  peci- 
tam  itidcx adiudicare tcncrur,&  alias in  partein 
tancum  condcmnato  reo  dominus  rcmcommu- 
ncm  cum  polTcffbrc  habcrc  cogeretur.Cxtcriim 
quoniam  vcxbil.utt.C.h.t.rytnd.S.jo.lnft.d.al. 
ua  fc  habcnt  pt o  ut  aTr.  proponuntur.de  intcr- 
pretatione&  mentecius  cnnftitutionis  viden- 
dum  eft.  Et  Dd.quidem  vulgo d. l.ultim.: jdcum 
cafum  reftringunt,  quod  ad  xftimationem  fpe  - 
ciei^quxrcguJariter  illisaclionibus  pctitar.per- 
venirur:  qux  fententii,  qnicquid  cti.1mTr.h2c 
lir.  C.in  F.  vidcarur,  fi  compenfarionis  verbum 
propric  accipiarur,  rationi  omnino  convenirc 
vidctur.  Scd  tamcn  cbiici  ci  porcft.i.  quod  cum 
dcmura  in  iudicioinftiruro  dcc,ffiraacioncque>- 
tatur.copenfatiopropriedicta,  ipfamaclioncm 
&  fummamdebirara  minuit;  aut  fi  compcnfa- 
tionis  verbum  huc  rcfcrn  poreft,  etiam  iure  ve- 
teti  iftocafacompenfarjoni locusfuir,  i.quod 
ira  Juftin. rcfpondiflct de  cafu rariori, quod ta- 
mcn  ab  ipfius  mente  omoioo&  vidctur  &  cft  a- 
Jienam.  Tentaripoflir,  copcnfationis  verburm 
indl.ult.  imptnpnc  fumi  pro  peafatione  qua- 
dam  &  tetentione,  cui  in  omniactione  locu  tc- 
cerit  Juftin.  quodiureTtteti  fecusruiflc,  neque 
proptcr  debuum  (pcciem  auc  corpus  petituim 
Mrara  i  icci 
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«etincri  potniiTc  cxiftimo:non  obltanribus l^t 
n.f . i.d.inofic.ftfiitmtntodf  legi  jo. $  i.  d  fttiti  i 
hlrtditntii  qu;a  ilhs  locisagitur  dc  deblto  cx. 
caufa  hxrediutiaob  pccuntas  foluus  vclira- 
penfas  ladas,  cum  prxfcttiro  euam  aiias  ia  peti- 
tione  hxtcditacis  Tcnianc  dcbita  pccuniaiia. 
Scd  huic  quoquc  cxplicationi  rettftunc  verba 
Juftinian.<f  Lultim.Cod,hottitHL  &t»$.)olnfli- 
tttt.  ,//j-7w/;rt.quibus  locis  hocfe  inrtoduxilTe 
ait.ucvigotccompcnutioms  a&ioncs  ipfojure 
minuantur.  Echocumen. uccuuqueraciooe  cf- 
fctScusaccipiatui  ut  tclpectu  condemoattonis, 
qux  fiat  10  minus,  ipuaclio  mioui  vidcatut, 
quomodo  in  a&ionc  inrem  extra  cafum  quo 
dcxftima:ione  tiaccacut.ficrrp  oflir.minimc  cft 
cxpcditum:nifiquisputct  boc  voluifTe  Juftin. 
ucjudcx  cx  ofticio  rcm  petitam  acftiraer  &  ita 
compcnfationcminducat.Quod  ipfum  tamcn 
&novum  cft,  &abfucdum  vidcn  poflic,  ut  pro 
corporcquod  pctic  xitimationem  accipcrcco- 
gatur.  Singularishucrcfcrcnda  cil  opiuto  Cyn. 
w»  /,«,CW/..ru',)i  ipfo jurc  compcniationem  tn- 
duci,tcaaccipit& cxplicat,  quod  dtreclo  fcfpi- 
ciatobiigacioaem  crcdicoris  ,camque  arficiar, 
ocinquemcunquc  ca  ttansianiit,  cum  fuo  o- 
ncrc  transluu  vtdeatur  :  idquc  conftitudone 
»OTa  Juftin.crtcciuraciie  puuc  ViJcamus  an 
ad  hutus  rei  cxpJicationem  ahquid  confVrre 
poflir./.  <,.d.  imfrtaf.  in  rtt  dot*!*t ,  ubi  expenix 
nccciiariz  dtcunrunpfo  jure  minuere  Jotcm, 
ettamii fundusfit ,  hoccfTcctuutin  totum  vci 
ptopairc  dciioac  ciTe  toulis,  &  in  dctcntione 
mantus  mancat.ufquc  dum  imprnfarum  uomi- 
neipii  flt  iatisuclum.  Endcmmodominui  di* 
ccntur  achoncsin  ic.ii,  iraut  iiv.  c.  p.flcllort 
fundi  alient  cantum  dcbcatuta  domino,  quanti 
funduseft,  quaiidcbcri  dciinere  intcliig.utir.6c 
attio  dcneganda  tit.ui  umen  foiura  pccunia  que, 
poircUbriaebcturfundumquaii  lucre  domino 
permittacur.  Iliuda  Ttcut.  hicpcccatum,  tum 
quod  ambiguc  auc  utique  inexphcaie  ucitur 
TctbiSi/#^0iMr«::ain  quod  coofafim  decompcn- 
Utionccx  )urc  verctt  St  nouodtfpuure  vidctur: 
fiquidem  ct  quod  hic  tudic.  tn  acxionibus  in 
tcm  ctiam  cxtra  cifum  quo  de  xitimationc  cra- 
ctatartpfo  juic  compcnfattonem  fieri,  cootc- 
n  1 :  e  non  poteft,  cum  eo  quod  ait  hac  ipia  th.  ht. 
B  cempcnfationem  elfe  debiti  ipfius  imminu- 
t  ion  em ,  &  t  hcf.  fcq  .i  n  pr  1  ncip.  com  pc  nfari  i  n  vi- 
cem  rcs  fuu  »ibile*:  quo  etiam  rcfpiciens  ,i:,p. 
/r4M6.4,&.£.qiU(iutaus  caauwcum  quauu- 
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ucc  compcuutoneni  cfcdixir, 
Li  t.  D. 

Aita  Juftin.introdaclomnon  eiTe,  ncindc- 
podtolocum  babcaccorapcnfatio  Vccum  hoc 
cz  fc  perfpicourncft,neque  ullus  hocftatui:  Dd. 
quippe  qui  untum  in  quanriutibus  admittunc 
compenfationem  :  &  tpfa  ratio  oltendit  mi- 
quumcfle.prsetexrudebiti  non  rcftirui  dcpofi- 
tum.  Sed  hoc  fciiicct  novumcft./juodomnibujj 
omninoactiombus,  quibns  jure  vctcn  non  prw 
tcrat,  compcnfationcm  objtci  voluit  Juftin.lC 
adco  quodhodic  a&iodepofiti  cxccpuo  eit, 

Lit.  F.  &  G. 

Negat  tc  excipcre  actionem  rci  rjxorix  3c 
commodati,  adeoqnein  utraque  compenucto*j 
ni  locum  facit.Vcrumquod  ad  illam.Treur.ob- 
ftar  l.un.  %.tMttnt.<.Cj.  rti  «.w.^Twa.ubiluftin. 
prohibctaclioni  ifliobijci  exccptioncmob  mo- 
rcs.res  donaus..imous,Iibcros  &  impcnfas.  Li- 
cctcnimibid.  luftin.Tcrbo  rotcntionis  uutar. 
apparcttatDenhoceum  vciic.ut  dos  ftatim  in- 
tcgu  rcfticuatur.  &  macitus,  quod  ftbi  ab  ux  ore 
dcbctiprxtcndit  propriis  acftionibusperfequa- 
tur:  contrarcxtusw»/.  f.d.imfenfinrtsdctni  tj/> 
inl,tf.$.i.fcLitt  tnAtritn.it  apparct  in  rebut  a  ma- 
tito donaris  velab uxoreamotis  compcnfationi 
proprie  dtclx  poiTc  eiTc  locumj ;  ur  pet-" 
(picuttm  lit  jure  veteii  hacin  rca  Iuftin.  c(Te 
dc.ogarum.  Eft  planci  Iuftiniani  md.  I  un.  vi- 
tiofa  ratio,  quam  mariius  proprias  habcatacftro- • 
ncsjitacnim  omnis  fcrccompcii&tio  toJIcrctat. 
Sccundum  hxcadmifla  una  cxccptionc  aitio- 
nis  pro  dotcfacilius  cciam  adinittcmus  alterara 
in  aclionc  co:nmodati:quod  quidem  nec  contra 
mcntcra  Iuftin.  cflcpuut  Forncr.i./r/ftJ.  ;4  & 
retio  fuadet  ne  prxtcxtu  debiti ,  commodati , 
quodgutuitum  eft  rcftitucio  dcnegecur:  quod 
c!c  difcrtetcadicur  inl.ult.  Cod.  tammcdjtt.  qucm 
Jocunifruftufolicitat  Cnjacapud  Punl.z.fcnr. 
ti.<.  ulr  quippe  cum  ira  jurc  vccert  obtminflcJi-  1 
quidiflimum  Ht.de  quoFomer  H.loc  &.  flotro-. 
man.t  relpoaf.  amicabii.c.zi.  Cztcrum  confti- 
tutio  lufiin.inl.ult.C.h  t.&inl.  jtnult.C  dtpfit. 
cum  ln  exorbitans ,  &  abfurditaris  quadi  fpccic 
Uborct,  quamcxjgprrar  rlotrcman.  md  l.ftn, 
Cdtpofiti.iatctpictiuanc  juvandapocius&  mol- 
licnda  eit,  cum  ettam  vulgo  rradatux  pcr  patti- 
ca!ascaxativas.noncxdudi  cafus  in  quibus  cft 
cad,utio:quamvis  iuc  tatioac  c.\  idcntiutc  :a> 

tio. 


DE  SENATUS 

tionis  etiira  porto  ia  alijs  a&iooibus  idem  rcrarf 
pollit ,  Sc  cumluftin.  SotA  m  excipuc  dcpDtiti 
■ct ioncm.de  fentenna  qus  tix  dubitauo  /upcr- 
ciTc  poteft.  Iliud  non  capio,  quid  pro  Trcut.  ra- 
cerc  poffit  ttt.  /.  i8.$.u// .commodati. 

THESIS  VIII, 
LtT.  A. 

R#r  fungWtlts,]  Iam  notavimus  Tr.  non 
fatis  fibt  hic  conftare.quod  fi  compcnfationi  in 
cjuacurujue  adtionc  locus  eft  ,  non  rcdlercs 
fuogibiles  tanrum  inviccm  conipctifari  diccn- 
tur,  &  juxtaantccxplicatacxicntentia  iuftin. 
foo  quodam  moJo  aftiones  compcnfationcm  ' 
admittunt.quod  ipie  Tr.animadverttt  hac  lit. 
dum  aitjure  noviflimointtoducfum.utrctcntio 
fpcciei  pro quaotitatevcmar  nominc  compcn- 
fationis:  qu.imvis  &  hoc  non  conueniat  cum 
co  quod  ex  eo  conftitutioncluftin.th.prxced.iit- 
Cipfojurc  actioncs  minui  tiadidit  :  quoni.im 
hoc  limpliciretentionc  hctidicinonpotcft,  ut 
pauloantediiputatum  cft. 

L  i  t  B. 

Siquantitas  dcbcatut  tanqiiam  fpccics  >  tc- 
luti  ccntum  quarin  arca  funt,c6pcnfariouilocu 
cile  i.cpat.  Contra  quam  fententiam  itadifpu- 
tati  poteft  ,  quod  pcr  :Jiam  dcmonitrationcm 
non  mutatut  pccunix  natura ,  ncccaquantius 
elk-  <Miinr>fcdtantum lationcquotudam ciTc- 
c^tium  corponsfc  ipccie  viccfungitur:v.c.  fi  tc- 
ft Jior  adiccrrit  claufoJam  ,  quod  pccunias  icga- 
tas  veiit  pr.tftjn  annua  bima  tiimadie  ,  hoctd 
pcrunism  icgttam  fub demonArationciita,non 

r r  mcbir  mrg.lib.  jo  ..i.  icra;.  i.  &linummiita 
lcg?tt  uoa  cum  arra,  vcl  quo  alio  caiu  pcrieiinr, 
hcrcs  Jibcrabuurrquomodo  explicanda  cft  /.  Jl. 
</. /cjjr/.i.Scd  tamcn  ptoTr  iacitquod  in  d.lff. 
cotpnra  nurr.motum  conrincti,  ucc  pcrmutati- 
oncm  reciperc  dicuntur  ,  urproinde  fi  bxres 
ipibs  ilins  nummos  prxftare  tcuctut  ,  nccalias 
iolvendo  Iibcratur,ipfacorporanummoium  io 
obligarionc  cile  oportcat:  tc  cum  ali|S  nummis 
percintis  libcrctur  hxres ,  er  cvcntu  pendcrc  vi- 
dcatur  ,  an  compcnfatiomlocus  efic  poflit,  fi 
agcntc  lcgawrio  nnmmi  adhuc  exture  propo- 
nantur  Et  crgo  tutius  ftatuemus.coinpcafationi 
non  eflc  locum.ptoptic  tctlicet  acccptx:cceniin 
compeniationis  veibo  aiccptofecundum  coa« 
iUtutioucm  hiftm.altud  deieodi  potcit. 
Lir.  C. 

•  F/  fi  ncnfnr  mattru  tiufdtm.]  Rationem  red  - 
in  ,  quoduon  quaJitatis  Icd  vajortstttio  ka> 
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bcatut.  Quod  fimpliciierfcrum  nonelTepro- 

batum  eft  dij} w*t.  to.thtj.it.  ex  quo  etiam 
cjuodam  modo  hxc  fcntcntia  Tr.  dubia  reddi 
vidctut  ,  fi  dc  compenfationc  proprii  dicta 
loquamur.  quia  cum  iitterfit  creditoris  ,  in 
hac  potius  fpecie  quam  inalia  accipere  pccu- 
niam  .  &  ut  d.  difp.  10,  oftenfuro  ,  ipfc  Talor  6c 
quanthatf  a  quahtate  &  materiapcodeat ,  non 
f  idcturhic  ipfo  jure  dcbiti  imminutiofieri  pof- 
fe,  lcd  juxta  conititutionem  Iuftin.compenfati* 
facilcadmitti  potcft,  ucjudex  fcil.cogmtacaufa 
aeftimct,  quanti  pluris  fit  quod  cx  alteta  parte* 
debetur  :  quomodoin  quxftione  aliquanturm 
divcrfa  Dd.pro  difl.allcgan  ui&\imin  l.).tlcTtbm 
cr/^.quodli  muratiu  factafitmbonitatc  intrin- 
feca.  prctium  deceiiaiationisdcbitorfupeiad- 
derc  cogatur,cu;usfcntctix  imptobar.dx  nu)l» 
idonca  videtur taiio.cuin  prxferrim  ipfc Trcur. 
ddtjp.io.thtf.  ii.  mutatione  fatfta  boniratisin- 
trmfccx  fpcctaudum  eflc  dicac  tempus  con- 
tractus. 

Gtntu  tnmcn  cumgtntrt.  ]  Negat  gcnus  cum 
geneie  coiupcnfari  ,  quod  citati  Accurf.  Go- 
ihofied.  afiitmant,  fcd  quid  pcr  gcnus  intclJi- 
gcndum  fitnon  cxplicant.  SolentaliasDd.  ge- 
ncris  Tetbofignificarc  rcs  fungibiles:fccunduni 
quod  compcnlationc  proprie  acccpta  rera  cft 
Tr.fcnrcnna  ,  cxtrroquin  cofcDfu  falfa, quod 
compcnlHtiori  in  ommbus  actu>nibus  ctiam 
realibus  lociis  eflcftatuitur.  Vcrum  Cyn,  in  /. 
«//.  C.hec  tit,  aiitcrin  hac  qua:ftione  veilunu 
gcneii&accipioftcmlit,  don:  tradit.  ooncoin- 
pcnlari  gcnus cumabo  gencrc.vclutaiinum  vol 
bovcm  cum  hominc,  fcd  in  drbitoejufdcm  j.c- 
neris  cilc  compeiifatinntm.  vclut  hotninis cum 
hominetquam  communcm  cfic  Dd.icntcutism 
refcn  laf.  in^.inbnnt.^0  Inf:  dt aclttn.num.-o, 
ubi  hancreddmationcm  ,  quod  cum  gencn» 
debitor  pixftando  mediocic  hbeictur  .  ubi 
utrinquc  gcnus  dcbctur,  idcm  utiinque  deberi 
vidcatur ,  adcoque perindeac  quantuatum  x- 
qualium  cfle  compcnfarionem.Ipicumcnlafoai 
qucm  Tr.fequitUi.magwin  contiariam  icOtcn- 
tiam  inciinatduabus  ranouibus,  quarum  pxtma 
ti\,  quod  cum  obJiganogenciis  omnia  indivi- 
dua  oomptectatur/.  Mtvtm  66.$,  3.  dtUgat.i. 
uoa  magtshic  locus  cflc  pollit  ccmpcniationt, 

3uam  ubi  invicem  debeotui  fpccies.  Scd  rrip<". 
exj  uon  tncommode  pcrefi,ha<ftcDas  centincti 
omncs  fpecies  ,  cxcocffeclu  ,  ut  inquacun- 
quc  ipccic  icctcfiat  (blurio  ,  cxtcroquio  io- 
Mun    )  Ml 
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,erob!ieationemoen*rPeciei«tgcncris  dif-  mt^lmth  Vertmh«imI»atta»Mtt 

fcicntiam  oon  cfle  .  peflime  indc  deduci.ut:  acconimodatur.id  naruralc  debitum ,  r.J  qma 

qu.nhxcmanifeftacft.  quodmccrtum  corpu,  hoc  pcti  non  potcft.  ut  fruftra  dc  cxccpuone 

&ccrtamfPccicmcad.tattc<ftio  ,  &  diffcrent.a  quxrarur:  rd  quiaf,  cxccptto  pcremtoru  ob- 

nuxinfinilismdiridu.srarione&  natutaJium  ftatct.  dcbitumnatural.  non  cfler.  dcnc.entc 

i  advcntitiarum  <]u.il.tatum  comrcnfatio-  quippcxquitatc  »rg U  *f$-4  atiffu"^'' £ 

Tem  pJane  cxcludit:quodfccus  eftub.  hmc  indc  14./,.  ///.  non  ad dcb.tum  natutaJc.fed  ad uyl. 

bom  in gcncrc.qucmcunquc pixitarc  voluctit  tantum  pctrinct  .  &  tn  hoc  ~n.p«»'at|o«M  lo 

dcbitot  io  obl.gatione  cft,  qux  iPfa  tatio  com-  cum  non  cflc  oftcnd.t :  quod  cum  cempcnfau 

pcnf.tioncm  idmitt.  fuadct.   Altc.um  Iafon.  in^qu.tatc  fundcrur .  cxccpt.o  pcrcmton.  v.Dr 

argumentumcft  ,  quod  citm  eompenfatio  f.t  culum  xqu.tatufuftnlK  d.l  of.f  4- 
cmxdamfolutionisfpceics,   &  quod  folvi  non  L 1  T •    °'  ...,,.,,.,1^6 

potcft ■  ncc  comrcnflri  poflir .  fi  qttis hom.ncm,      Adm.tt.t  luc  campcnfauoncm  dcb.U  ill.cra.* 

in-cnctcd(:bcns,St1ch«ml"olrcr.t1.dcmStichus  ptrmodum cxecpuon.s.  Cui  lentcnux  obtjci 

abal.odcbuorccrcd.toricidcmfolrinonpotcft  potcft,  tcl  quodcompenfat.o  fier.  d.c.tur  .PK> 


dJ  6^.$.J.</./^/  »  "bid.fiturfcrrumquifcmcl 
lcgatarij  ctcditoris  cft.ifcet  poftca  ab  co  CtaJie- 
natus.ci  timen.  cx  caufufcil  prxccdcnri.folv.uo 
pclTcStd  &  hiciclpondco,  &adrrirri  pofle  Pu- 
to,  noncandem  planc  htc  clfc  rarioncm  com- 
penfationis.qux  cft  in  rebus  iungibilibns.liqui- 
demfi  fpecies  coDfidercmus  V.C.  fcivorum, 
omnimodaxqualitasvix  duotura  fcrvom  dart 
potcft:attamcnProportione  quadam  compcn- 
fatio  adm.tti  potcft.dum  fc.l.confidcramus  non 
fpccics  fcrvorum  quifolvutur.ncqi  rcfpicimus 
cafum  foluuonii  (t&x.  fed  ( in  quo  confiftit  at- 
•umenti  folntio  )  duro  confideramus  tenntnos 
obligationis  gcneralis  adhuc  confiftentis.  eatc- 
nusuriinqu^xqu.riis  quatenus  hinc  indcmcdix 
qualitatis  homodcbetur.ira  utcum  ignorctut 
cuius  gcncrishomo  ab  alterutra  Parte  pix- 
ftctui  ,  finc  injuria  altcrutnus  comPenfat.o 
inducatur.  Porroargumentum  a  foluuonequx 
naturalis  rei  prxflauo  ift,  non  feropci  p.occdit 
adcompcntationem  ,  qux  folurio  ficta  cft :  Sc 
alias  in  foJa  pccunia  numerata  cpmPcnfauo  ad- 
mittenda  rucrit.quod  in  vinofc  frumcnto  rat.o- 
nebomtatis  &  valoris  magna  cft  mxqual.tas. 
Dcniquc  fcntcntia  PtoPofita  rx/.66.§.j  .dtfaAt. 
x,  imProbatavideturMarcelloi'»/  7i  $  A.d.fo- 
Ittt,   ubi  ex  caufa  promiflioais  generalis  ctiam 
hominem  qui  tum  ft.pulatoriscrat .  foJv.  tcilc 
ejuftimaudc quo ridc  ctiam  Cujac.  u.objerv. 
ao.«tiineptai/.7i  emcndat  &  Anton.  Fabr.  2. 
MMC&t;.  &  qux  ttadouturw/Mp.i.  difrtux?. 
,htf.}Jit.E, 

L 1  t.  B. 

Ait  in  tbcf.  etiara  quod  nitunliter  dcbetut 
jompenfari,&  in  excgcfi  fubtjcit  hmitauonem, 
pttde  t*U  fttwoi  txctptiont  ftremtort*  tvUi  nctt 


jurc.Tclpotiusquodluf.in  inl,ult. C  h.tit.  tan- 
tum  pcrnmtitciimpcnl  .ticnrm  dcbiti  liquidi, 
&  ut  cft  in  $.)0.1nf.it.  dcall.  qux  ccrtojureniri- 
tur:&  )3.n  lupra  diximus.quod  d  cracoftituilo,  ^ 
dc  eoropcnfationcqux  ipib  |Utc  fiat.  vix  accipi 
poflit  :  &  tidcbitum  illiquidum  quodparsad-* 
vctfa  nceat.obi)ci-tur  ,  novo  jud.cioopus  ctfe 
Yidctur.mquodivctfa  rarioexccprionum  quse . 
ex  cadcm  caufa  dcfccndunr.de  qmbus  ut  maxi*- 
mcfintdub.x.nonnitieodcm  jud.c.o  difputari 
potcft.    Attamcn  pio  Tr.facit,  quod  li  dirctfa 
dcbiticaufaattcndatur  ,  nec  in  liquidodcbito 
admittendaGtcompcnfario:  Sc  ficutigitutubi 
l.quidum  dcbitum  cft.  is  cffectus  fcqmtur  ,  ttd 
iplb  juiedebitum&adliominuatur.  ctiamf.  ar 
aliacaufadebitumfit:  italiqu.duni  lu  c  rpcraii' 
dcbct.utminuaturpercxccptioncm.  Et  rac.t/. 
S.h  ri/.nbi  cjus  dcbit.  fupcr  quo  hs  ccntcftata  8C 
idadcodubiumcft  ,   permodu.n  cxceptun:i 
compcnfauoadmitt.tur.    Rrdc  criamTrcut, 
icmpus  liquidandi  dcb.ti  orb.trio  judicis  per- 
mittit.Cuinonobftat  i^j^.^.d.tttr.fijci .  qu 
fpecialitcr  hoc  ftarutum  cfi  111  fifco,  ut  ad  fu' 
mum  intta  duos  mcnfcs  dcbitum  hquidetu 
quod  ad  pr.rarcsnon  rcdc  uahitur.quibus  pl 
divcilitatccirciiir.ftantiarurarcllatius  vcl  an- 
guftius  tc.rpus  pioliquidatione  facienda  eo 
ccdendum  iflcipfaratio  fuadcrc  vidcur:  • 
dc  hocfatispn  lixclafon.  m$.  mbcnt}0.\ 
d,*thm,n  ij.  tyjtqucnt. 

T  JH  E  S  I  S  IX. 
Lit.  A.  &  B. 
Alt  ctiam  cx  caufa dclidti  compenfationi  \o- 
cum  erte  fi  pccur.iarie3gatur,  addc^ta  adhoc 
iiib/r/  £./.10  §  i  b.t.  exqitaprcbaria.r.  quo|l 
eciamaimioal.ter  jutenoftroagaturfuni  ntq» 

tDfta 
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ffiim  proMJi.nriVc  emcndatjoni:  Cujacqui  14 
abfay.ind  § ptoidtm  eJi,legH,idcft. Qjuxita pro- 
ouuntur,  pctiodcac  fi  ui  primafpecic.  d 
10.  &de  furto  crimiuahter  vindicando  age- 
retur  ,  cum  tameu  ibi  cxprcfle  dc  pecuniana 
pcrfccutione  tractctur.  Ncquc  ncgat  Cujac. 
aut  quifquam  alius,  furtt  criminahtci  agi  & 
olim  potuifTe,  c|Uod  exprcfTum  cft  /.  ult.  aJ 
frrjat.  deliR.  ry  inl  ult.de furt.  ncquefentcn- 
tu  i!la  de  crimraali  pctfccutionc  rcpugnat 
cmendacioni  Cujacij ,  &  Cujac.co  tantum  Hne 
tcxtumemea4ar>utcondictionera  cam  furti  cx 
JnalcScio  cflc,  &  proinJc  inhxredcs  non  dar» 
«•onlirmct.  hi  quo  fanc  non  obfcurc  labitur  pet 
notat.ifupr.<7i^it..'/;e/.tt.  E:revcranon  ncccf- 
firia,imoablutda  eftiila  cmcndatio.-  &  utroque 
cafu  (ireagatoi  inquadruplum  fire  coitdi&ione. 
furci  v3,co;npcnfatio  hsbct  locum  Porio  rcctms 
fuitum  vindicati  veifutricriminaiitcr  agi.quam 
ut  Trcud.  actione  futti,  ciminaliccragi  d:ce- 
jiius  :  cum  &  pcr  feincommodius  fit  adtionc 
agi,  &  iQufujutisacliofuitiprrnaleminqua- 
d.uplum  a«ftioncm  defigner. 

Lit.  C. 

Propofitioni  jam  dictx,  ex  caufa  dclicti  fi 
ccuniarie  agatur  compcnlacioni  locum  eiTc, 
acIirC.pcrillationem  lubiicit,  etiara  injorias 
vcib^lcs  compcnfati  poiTc.  Vitiosc;  tutnquia 
pceunia  natura  fuarcs copenfabilisclt  ,  injurix 
ron  functtimqu;arclat:o  injurtxnon  compcn- 
iatioifcdpotiuscft  vindiifra:  tum  dcniquequia 
compcnfatio  non  eft,  nifi  uttinquc  debitum  (it; 
lcd  fl  quod  cx  alJcgatis  apparer.hanc  compcn- 
(acionc-ra  injurixappcllar.ubi  quis  akcri  pcr  re- 
torfioncm  quafi  defendenJi  caufa.quonaodo  & 
lu  th.Lquicur  injunasmfcrt :  atqain  itafiqui- 
dem  hoc  accommodari  potcft ,  &  debct ,  com- 
penlaridiccnd.x  elfentinjutix  ubi  fupcr  inri- 
cemfortcillatjsinjurijs  uterquccupit  czperiri, 
quocafu  locum  poteft  hibere  quod  dicirurr»/. 
f^.fihttttrnur.pitii  dcJicla  toJh  mutuacompen- 
iauonr.  AbiucdeauremTr.pfobationem  fcn- 
rentix  fuxpctitfx/.;.^,-/;^.f3«/«r.  &  cjuiaaliud 
cft  dcrendcrcaliud  compen(:ue,&quia  juxta  d.l. 
ij.ctiam  &  multo  magis  injuriarum  realium  co- 
pcnfat.o  ndmittendacllet.&dcniq.quiaad  vin- 
dican Jas  imurias  aAiojurc  p.uaca&  prodita  eft. 
I«a'pJanc  rctorfio  iniurix  poifit  Jici  dcfciio.qua- 
tenusalccirttorqucdo.hunorifamzcjuc/ux  tu- 
cndx  tl  qu.i/i  purga: &  ;ca  injuiiam  iu  alcerum. 
a  quv proiccla  ettdciivac,quuragdo confidcias 
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habec  fpecicm  quandam  propulfarionis  .  illo 
fcil.concra  racionem  juris  ptxfuppofito  quod 
per  injutiasa!tetiu5  fama  («datur,-  quo  rcfpcCtu 
cicatus  Gail.bancretorfionis  fpcciem  ptobac.  fi 
quis  injuriaoccm  menciri  dicat  :  illa  vero  ratio 
Dd.  improbatur,  fi  quis  fui  appcllatus,  illum 
viciffim  appcllct  furcm.  quia  ihxc  nova  injuria 
&  rccriminatio.qua  eciam  injuriaii  honosno» 
p  urgatur.  dc  quo  iuf.fuo  ioco. 

L  r  t.  D. 

Iara  di&is  confequcns  eft.  falfamhancalfe- 
ram  illationcm  elTe  in  falGs  inltiumencis 
/ocum  clTe  compeofacioni.Et  Treutl,  infupct 
alitet  quxfttoocm  hic  quam  lit.  prxced.  for- 
mar  .-quoniam  hrecrit.D.mftrumentautrinque 
producta  proponir.fed  lit.C.  non  vuinqr.iHatas 
injurias  .  fcd  ab  u:ia  partc  illaram  proponic 
qux pcrin'uria.Ti aliam dcfcndendi catxia  com- 
penfe:ur.  Quotfautcmad  iiiftrumentafallaat- 
tinetc:impenfatio  non  a/itcr  bcum  reperirc 
pr>tcft,qt!.in:  fi  dcprcuniariointcrcfTetracterur 
Itcethocicanon  rcftringi  i  Tr.  ex  tationibus 
duadus  fubiccTis  apparcat.  Prima  cftquodtex- 
tus  loquanturgeneralitcr.  Verum  refpondco 
loquigencralicer,  fcddeobieCtocompenfatio- 
nis,  quod  non  funt  delicTa.nifi  quatcnus aut cx 
ijs  pecuniariea<>icu:,vtl  rjuaccnus  utrinq;  func 
paria,&  hactenuscompenfarionctolluotur.  ur 
ncutriacliodctut  ,  ldqucubi  de  folo  iotcrcfle 
partium,traiftatur,& amplms  utvctbum  com- 
penfationis  paulo  larius  j:  alioiT.aiuuIum  abufi- 
vc,  necfatisaccomrnodarcad  huuc  trailatum 
ufurpetur.Altcra  ratiocfl  cumJ  crimcn  falfi  tion 
fiticapitalc.  Qnx  raiio  fl  vcic  loqui  volumus, 
omninoineprnfc:vcJquia  quoad  perfccutior.c 
ctiminalcm  falfi  oulli  compcnfarioni  locus  eft, 
vclquia  juiis  cranfigcnd-.dc  quo  ngirur  incitat. 
/.iS.Co</.<^/r>inj>ii?.-nul!a  cum  jute  compenfandi 
aftinitas.auifi  quaeder,  faciliusin  criminalibus 
non  capit.ilibus  tranfaftio  clfc  t  admitrenda:ap- 
p3ret  utiqucpelhm;  it\  condudi .  non  cft  cnm£ 
capira!c,ergo  conipcnfan  poreftrquin  imo  cum 
in  hocgencrc  crimmum  cr.infacttionem  ita  ira- 
probcntlcfes.ut  tran«fi'.;entem  falfi  teoeri  ve 
linr,  ncc  compenf  jtioni  lccus  erif  abfurdura 
plane  fuerit  in  crimine  ftupri  .  peculatus  &- 
in  plcrifque  dehctis  iocum  face:e  compen- 
faiioni. 

Lit.  E. 

Tandtmig-in  Hju  dditn  ]RccuuS  Gixillcf.  iu  usk 

titU- 


l 
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bttii  a  Sfco.*f  fcnim  quin  fifcus  coropcn  farionem 
obijcerequcar,nuliadubiundi  ratio  eft  ,  fed 
dubitari  potcrir.an  rcdre  obijccrctur  iiuo. 
THESIS  X. 
Lix.  A.  B.  C. 
Proponit hic compenfarepofle quemr is  non 
prohibitum.  roiurtis  parum  fubtilircc,  quia 
hic  nonagitut  dc  aliquo  fa&o  vclut  teftandi 
auttrftimonij  pctnibcndi,  fedipfum  jus  com- 
pcn&tionem  inducit:eoqt!e fimpliciccr  diccn- 
dum  ,  ubiutrinquedcbuumautmiitux  funt 
a£rioncs,compenlat:oni  locumelfc:  ut  proin- 
dc  teveranullafit  cxtcnfio  lit.C.  devaullo& 
domino.urporcinter  quosmutuas  aclionesfc 
©bligationcs  cflc  poflc  nemo  dubicat.  Porro 
tutor  compcfare  putcll  ic  nommc  pupiIJi  «juod 
abaliodebctur:  &  advciiiis  pupillum  nomine 
ptopno  quod  flbi  dcbctui  ,iu  calu  intentatx 
actioniscutclx.  Dc  procuratote  in  rcmfuam 
res  non  adco  cxpedita  eft,  &  /.  18.  cafum  uni- 
tum  untum  litis  conteftatx  admittcre  vidccur, 
eui  umcn  ghtf.tx l.).Cvd.iie novat.iAi  -at  duos, 
fi  denuntiavecic  ptocuutoc  in  tcmfuamdcbi- 
toti,  &  fi  pattcmdebiti  acccpcric :  quos  cum 
•dmitut  ipfe  Tr.non  erat  quod  omniinodo  im- 
ptobacec  fcntcntiam  Cujac.  qui  ctiam  ante  li- 
tem  contcflatara  compcnfationem  admictit: 
Cjuoniam  qui  pactem  accipit.Sc  maximc  cjui  dc- 
nuntiat  tantum .  utique  litem  non  contcltatur, 
Et  diccndum  foret  vel  duosiftos  olus  poftca 
tccepcoi ,vcl a  ICto principalcm  &  prxcipuum 
cafum  ptopolicum  fuirtc,  qux  cft  fcnccntia  Ca- 
fticnDw*/./  /8.*.  'it.  ubiputatfubaudiendum 
verbum  ffM*r'ww:alccfum  euim  illud  quod  ctiam 
Caftrcnf ptoponit,  quxipflllima  Cujacijfen- 
tcntia  cft,  proponi  in  difl.l.%.  cafuro  difticilio- 
rcm.quod  Jitcconcctcauportic  obi)ci  cxceptio 
licispcndeocis,ucnouc»dera  CaftrenC inltg.  in 
temptmfxttont  i>oc  titul,  illud  inquam  minus  pro- 
bo,ncquedubuo  quin ICtus ptoponcrc  volu- 
cnccuro  cafum,  quo  maxime  conrttmatui  jus 
procuratotisin  cem  fuam.  Etenim  liccthicfuo 
quoquenomraeutiles  habcac  actioncs,  icauc 
prxfciacur  domino  /.  f  f .  de  procurmt.  atumen 
negatinon  potcft.  quin  penes  dominuin  ma- 
neant  ducit x acjcioocs,  quibus  non  occucrcnte 
procuracote  in  rcmfuara.  nequcjus  fuumfibi 
Alicrcntc  cfiicacitet  cxpcriri,&ioluti6nem  quo- 
queaccipescpomcquxratiofciliccc  cft  aJ  dicL 
bg.ii.hjcw.ami  pcr  litis  cootefiatiooetn  focuf- 
lunc.  &plcrufliaoc«xclodJtur  jusdomuu:  ut 


TJO  XV. 

camcn  proptereaalij  m»di  non  elcludantar.Te* 

lucidenanciatio,  qua  Ucu  dcbitorcimtra  <lo- 
minum  dircctis  a&iooibus  ucctem  fedeccndere 
poteft.Secundu  quod  ctiamptocurator  in  tcm 
fuam ipfeconventus  jurc  compenfationcutc- 
tur.ftqnidc  ipualleeationeccflionisfibi  faetx, 
fatis  dcnoncute  iotciligicur:cum  pcxfcccim  pro- 
cuucoci  inccmfuam  plus  concedcndum  vidc- 
atut.quara  ei  de  quo  agttut  tn  d.l.yCU.dtnvJnt. 
cuifalccm  exafStionis  caufa  mandatxfuuc  afti- 
oncs  uccteditocquod  exigicipfcfibi  folvac  .  tC 
dcbito  imputcc  quomodo  rcctc  illuro  locum 
accipitck explicat  Anr.Fabi.W. u. conitfl.  t.  6. 
Quod  ad  baonitumattinct  de  quod.  IitccC. 
compatatio  cjus  cum  cxcommunicatorx  cmp, 
inteUtximtu,  d]e  ludiciu,  cum  excommunicatio 
pcrna  flt  fpititualis  aniinam  concernens  non 
rcclc  fc  h  ibcte  videtur,  nifl  haclcnus  ,  quo4 
ncutcr  inperfonalitig,ircpoilit,  Sc-  .implius  ut 
ponatut  linguhtis  fpecics  bannit:,cui  v;dclicct 
bona  rclicta  funt.ut  ita  cjus  nomme  ptocutator 
veldercnfor  intcrvcnire  &c  compcnfare  poflit: 
cxteroquin  bannitisrcgulariter  flcut  Sc  dcpor» 
tatts  bonaadimuntur,ica  ut  obligationesquoqt 
pcreantcv  inrtfcum  uaosfcuoiur  /,  ^-j.infrint. 
dtJiJttujf. 

L  1  t.  D. 

Af£rmacoc  hic  ccflionario  compcn/atiooetn 
obijci  poflc ejus nomine  qttod  iplc  cedcnsde- 
bet.Qux  fentcntiadubia  vidccur,  vclquodita1 
imqua  mfcratur  conditio  ccflionano  qui  nihil 
cum  dcbitore  cedcncis  egit ,  vcl  pocius  rat.-one 
qnam/.9  C.fc./.Cvn.licctcum  Ticutl.  fcnticat 
ucitur.dcfumu  ex  l.  ix.$,ult,dtprocurnt.  iunlim  l, 
j4.Mi.pet  quamdiftinguuut  Dd.inter  piocuca- 
corcm  io  rcra  fuam  factum  cx  caula  ocer  ofa  vei 
lucrativa,  ut hicdemum  non  autcm  illcdorni- 
oum  defendere  teneatur,  compenfacio  autcm 
fpecies  quxdam  petitionis  Sc  icconvenlio- 
niseft:  ,  &  fiquidcmaccflionariodebicoc  pe- 
tcrc  nequir,  ncc  compcnfationcm  ipfi  obijcere 
poflc  vidctur.Diftinguendum  vidcacurao  ccfli- 
onanus  expcriatut  aclionc  ut:li  nominc  pto- 
pcio.an  dnccia  procuracorio  ccdccisnorainc.uc 
hocdemum  cafucxpcrfonailtius  compcnuno 
obijci  poflit.juxtacradiuab  Anton.Fabi  lib.it. 
to<:c .  lur.c .9. 1  j.ncq,  coim  quicquam  clle  vidc- 
tur  ,  quodproprio  oomioc  agcuti  ccflionario 
compcnfacipoflic.Vcruro  10  caluiilo  ubi  expcr- 
fiM;a  cedentis  agitur,  ubiageos  (impiicis  procu- 
utori»  * . j cc  ratioact  quiacx pciibba ccdemis 

com- 
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compcnfatiore&eobijciator , nee dubirari  qni-  rio,  &  quodnulla  hicmrquirat,  enm parara  ipfi 

dcm  potcft:&  vcrofawuscffctceflionarius,   fi  fic  contiadcbitorcm  fuum  a&io,  &cumceflio 

adtioncm  dirc&am  movcrct  :  &  Jicct  proprio  /urelicita  fir.nulla  in/uria  dcbitori  iofeuioon- 

nosnineutilia&ioneexpctiri  dicatur  ,  aliunde  fcndacft. 
tamcnjus  fuum  habet&aclioillautilisnon  cx 

conventione  ,  fcd  cx  conllitutionibos  princi-  L  i  T.  E.  &  F, 

pum  dcfcendit.  Cyn.  poftPctrum »»/.  9.C.h.t.  Hjecverba  in  thef.  habeotur :  &fieomptn- 

diftiDgoitioter  jus  oovum&vcrus.   hocputat  fatio  hodit  ipfo  jurejuri  inttUig*tur,t*mtn  icrtut 

cooceflionario  compenfari  poffe ,  quod  fcilicet  $fl,fsHum  htminu  idcireo  non  txtludi.  Equidcm 

txl.  ult.  C.h.t.  compcnfatio,  ut  ipfeloquitur  Cyous.vcrba ///<>i«r<,i»  l.^.C.h.tit  itaexplicat, 

directo  refpiciat  obhgarionem  creditoris  .  &  acfi  aliquidnovi  luflin.  quoad  hocintrodu*if- 

efticiarur  ut  obhgatio  ttanfeat  cu  oncre  fuo. Ve-  fcr.Verum  ncque  Trcutl.hanc  opinioncm  Cyni 

rumhxcfententia&obfcura.&magiscftutfal-  fequitur,  nequeca  veraeft,  &proisdcmalchic- 

fafit,  &cumnihilhicmuratumrcpcriatur  jus  aTrcutl.appolita  vox  Wi#,quippe  quod  etiam 

vctus  falvum  erit :  &  ut  jam  diclum  cft,  utilis  Tetcri>&  co  raagis  compeofatio  ipfo  /urc  ficbat: 

actio.quaageotian  compcnfatio  opponi  pof-  quinpoftquamioomnibusadionibus  reahbuc 

fir,qu«erirur  ,  cx  lege  oon  ex  obligatione  eft.  compenlatio  locum  habct,  v:x  cft  ,  ut  uifi  hac 

Porid  Cynus&  Saiicct  inl.9.C.hocttt.  aliamex  phrali,  ipfoiurt,  impropnc  vcl  fingulari  plane 

Dino  pro  Trcutl.  fcnteotia  afferuot  rationem,  modo  accepta,c5pen(atio  amplius  iplo  /urc  ficrx 

quodcompen&tio  qnx  etiam  fidc/uftori  datur  yidcatur.  Qnodauteartinetadraclura  hominis, 

l.f  h.t  Cicjccptio  iutcm/irgumtnt.l.j.  §.i.dttx~  quodTreutl.excludi  ncgat.real^  improbac  fcn- 

ceptton  Sed  rcclc  ipfc  Cyo  refpondet,  quodetia  tcntiam  Mattini,  qox  rtfe::ura Cyn  inl  i.C.h. 

qusedarn  cxceptiopetlonalis  competat  fide/uf-  ri/.quod allegata coropeofatione.  ipfoiuretol- 

ioti,&  fidc/ofloridco  compcnfet  nomine  dcbi-  latutobligano.&retrotffccluscompcofationis 

toris.qucdiplcnonmious  ipfius  nomine.con-  inducatur.  ficui&foluticnfm.perqucipfc /ore 

venirividcatur.ucut&fidc/uflorccoaveoto  ex  tolliturobligatio,  allegateoporret:  quodiactu 

racionc  /urls  vctcris  ipfercus  liberatur.  Fruftra  nudum  ailegarionis  fi intclligit  Tr.  tefte Cyn. 

autcm  hucaffcrtur.quodcompenfatioipfo/ure  iniuriam  Martinofacit  ,  qut  tam  ineptusnoo 

debitum  minuere  dicitur  ,  &iohibcrecurfum  fiiit,  uteiuimodiallcgationeopus  cfle  negarcr. 

uiuratum.&faccreutpluspctatur  JLio.Jf.i. h.tit.  Ettamcnallegarioniiifticffeclusifte  tolJcndar 

Lf.ry  t.C.fdl timC.dtfelution.  faul  z.  ftnttnt.  bbligationis  tnbueodus  minimeeft,  quoniam 

5.    Ercnira  his  admiflis.  fruflranea  fuctit  hatc  /ushicopcratur  ,  &  allegario  ialtcmaebirum 

qua-ftio  ,  fiactionem  ante  ceiEooem  factam  fuifleprobat  &  oftcnditralias  dicendumcfier, 

ipfo/ure  rai  n  n  tam  ftatuamus.  Scd  nimirum  ifta  quod  etiam  in folotione  &  omnibus  aliis  cafi- 

ncc  univctlaha.  &  cum  mica  lahs  accipicnda  fibus.quibusipfo/uretoJjjtutobligatio  ,  fa&o 

funt.ubirebusineod.  ftaturoancBtibus.debi-  homioisfit  opus. 

toribus  item  ucrioque  fcicotibus  &  fatentibu».  T  H  E  S I S  XI. 

quantitatesliquidx  inviccdchentor:  aliasoulla  Lit.  A. 

plaoecffctcellin,  &  mulxa /uiis  locavelutin/.f.  Negateflepetiurum.qui  iuratus folvcre  ob- 

h.Ht.ini.}.§.4.dc negct.gejl.&i  alibi  cvettercnrur.  i/cit  corapenfationem.  Ergo  hoc  adroifetim  co 

Additautcmfcntcnrix  iux  Treuiler.duas  litni-  cafuquo  debitum  pofteacontraclum  fuit:cate- 

tatiooes,  fidcbitum  cootradtum  fi  poft  cclfio-  roquiricontrariumpoiiusdrfcnderim  ,  utaliud 

nem.&  fi  debitorccflioncm  probavit ,  &  ccflio-  opcr«turiuramenrum,  quod  fuper  vera  folutio- 

natiofolvere  promifit:quarum  ptior.  hcettra-  ne  ioterpofitumprxfumi  dcber.Eoqucftatunm 

daiuraBaldoi» /.8./;/.  exiguam,  pofteriornoi-  contraTrcut).  quifcquiiurFachtn.  fimplicitcr 

lamdubitandirarioncmhabet.  Uludnon  mag-  afnrmanrem.&  nonobfcurehancipfam  limiu- 

nopcrcpio  Ticutl.  movcredebct.quod  alias  in-  tiooem  improbaotem. 

fetictur  iniqua  conditio  dcbitori.fi  obmutuam  Lit.  B.  &  C. 

cooditionero  crcditoris  compcnfatio  ipli  ntgc-  Quxhic  proponunrurdc  ufuris  ooncurren- 

lur:ctenimrclponderipotcft,quodadmiflaalte-  tibus&noncommittenda  roora.tanfum  obti- 

ta  (cntcniia  iufcutur  ioiqua  conditio  cefliona-  ncatin  compcofimonc  proprie  fmnta:cxtcinm 
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eofcntuquom  omnibus  aAionibus  compen-  fuceeflura  jaris  eflc  debere  fuadct  hafc  ratlo, 

«jario  Jocumnabeecdiatur»  vera  eflc  nonpo£>  quodaJiasnihiJplanccommodi  cx  Jrgato  filia 

tunt.  fentiret,  adeaqi  cum  certo  jute  dos  c ouferend* 

Lit.    D.  f| ,  ita  in  effectucontrarationcm  juiislcgatum 

A hic Tr.fi domiousaliquid debeat cmphy-  confcrrctur.  Et idcd  ftarucndu  videtur,  q>  lega- 

•eutxquodcompcufari  poflic  .  crophyccucam  tum  noncenfcatur  copenfationis  canfa.nili  eam 

■on  folvcnrein  canonem,  non  incidete  in  pcena  patris  voiuntatem  ruilfi:  ex  conjecturis  culligi 

caduciutis  Qux lenten  u cx eo dubiafit  ,quod  queat.Et facit pio  hac fenrcn:/,ri/«4 )4.$.«wr'f» 

canon  folvitur  in  tecognitionem  dominij,  Sc  vtt»  c,dt  Itfitt. t.\xbi  cum  bisdotisnominefiJct- 

ideonon  fadu Iblutione  emphyteufiscadit  in  commifium  proponatut,  acontrariofcufulega- 

commiflum  ,  quod  cmphytcuta  intetvertere  tum  fimpltciterrelictu  prxcipuum  filia  habcre 

domino  proptietatem  voluille  cteditur  :  qaod  dcbebir.  Neque obftat  huic fcntcntix  |us  uuv u. 

taciendi^dmillaTreutl.fententiaipfipracbetut  quoctiam  incafu  teftati  coJlatio  racicnda  cft 

occafib :  qVniam  poftea  &  debitum  &  fe em-  auth,  txttftnmtntoC  dtco&M.  (edtitulo tamcn 

phyteutameflenegatcpoflit  :  nequeiucom-  particulaii reli&a non confari  conftar.  Msgis 

pcnlario  d.  bitum  minuit.ut  apercc&quaft  viva  obftat  l,ft tum dtttm 21. [ ,\  felut.matrtm.  ad  qua 

voce  debito  attelretur  &  illud  probct.  Etigitur  tamen  triplex  poteft  aflignari  diucrlicatis  Sc 

oonnili  fub  hac  limitatiooe  admifctiroTreutl.  fpecialtutis  ntto  I.  quod  ibidosdcbcturipfi 

iententiam  ,  fiemphyteutadecaufanonfoluti  filiz.atin fpccicnoflra aTr.ptopofua rtcla  de- 

canonis  .  quod  fcilicet  dominus  ipfi  viciflim  betnrgenero.t.  quodf>»</. /.  iz.  agiturdccafu 

debeat.fuerit  proteftatus.v.de  hac  quxfl.  Iafoo.  quo  patet  finc  filia  Sc  ita  nonjut e  ncq  j  Jegit.me , 

l,i,C.dtiur,tmphyt.qutJi.i9.c«tt,n.\ibi  lcaieatii  cum aclio fit communis .  exigitdotem.  utita 

bic  Treutl.  propofitam.  quod  emphyrcuta  agac  pixfumi  poflit ,  idco  lcgafle ,  ut  nominc  dotis 

de  eviunda  pcrna  magis  probat.  Scd  nec  ita  fa-  vitiosc exactx  filix utisfacerer. $.«"«</./.  n.qux- 

tisfacit  rattom  noftrx,&  probo  Spcc.&aliosibi  titutde  jureroanti ,  quomodo  fiJiam  uxoicm 

rciatos,  tumdcmum  excufati  &  audtri  cmphy-  fuam  dotem  itcrum  pctcntxmrcmoveat.coquc 

teutam  ,  fiantc  finitum  tnennium  objccctit  fimul  m  favorem  matiti  ,  ncbisidempctatur, 

compenfacioncm.-ouodadlim.tationem  modo  receptumvidctut.fi  iegatum  faciliuscompenfa- 

traditam  propc  accedir.  tioimgratiafaclum  dicatur.  Attamenfecundx 

lUmiunivcrfulittr.  ]  Affumat  quod  eompen-  rariont  obltat.quodiW  j.j.poft  cafuro  dotis  a 

fatio  poflit  opponi  poft  .'cutcntiam.ctiam  (fan-  parrefi  lo  (ine  hltaexactx  >  gcncralis  vidctuc 

tc ftatuto,  quodfolutiopoftfciitentiam  opponi  fubjici  claufuhcx  IuIiano.com penlandum  cfle 

non  polltt  Qux fententia ex  eo  mihi  fal la  v idc-  filisc  in  Jo  em.quod a  pattc dacnr.  Neque dccft 

tur,quod  cum  tompenfatio  lit  loluuo  fi-ta.cjet  ditietcntrx  ranoad  fapra  citat./.4.«tV  dff.  tottttt», 

majot quam  vetx  foiutiouis  utio  babctt  ncc  iutctfihatu  inflituum.lt  pixtctiunc  fivecxhx- 

dcbcat.necpoflit.  daum.quod  huic  idco  Jcgatumdatum  viderur, 

THESISVI.  oc  (udicia  defuncti  fivc  pci  qucrclam  ioofliciofi, 

Unica hacthefi ptoponttur  quzftio  deparre  fivc pctitabonorurn  poflclhonc  contra  tabb. 

qui  dotem  debcc,&  aliquid  filiz  Icgat.  an  com-  inquietaret.fiqitidem  legatum  accipiens  ab  iftis 

penfare  vidcatur ;  iu  cnirn  formauda  tft  qux-  rcmcdijs  cxctuditut.Cxtctum  de  vatia  Icd:onc 

flio.noudcpatrcqui  dotcm  Icgiuit.-  quocafu  d.l.u  $.jcl.matrim.  vidcudifuntaucloicsaTr. v 

nulJacflltdubitandi  ratioinifiinth.  poft  vcrbu  citati. 

jSitVt.ponarur virgula.  Et  alias  quxftio  hzc  ali-  THESIS  XIII. 

quanto  impcttinens.quiaabafive  fumitur.  ver-  Traclaturbic  dc  teconvcntione,  dequa  DJ. 

bura  compenfatioms  :  fedquodadrem  ipfam  commanitct traclanun/.U  &  uuth.  jttj.  C.  dt 

attiner,  videamus  an  non  contraTr.  dcfcndt  ftnttnt.tjrinttrlotut.Ani.lcabi.lib.  to. coniecl.c.  j, 

poflit,  quodinpropofiulpecie&cautaniialc-  ©*./'f?  Ubi  initio  vidcndum  cft,an  &  qttomodo 

gacum  lltud  przcipuum  babere  dcbcat. Bquide  jus  vetus  diifcrat  a  jme no vo.curo  Iuftm.«/ /.  14. 

in  cafit  exhxredatx  vel  prxteritx  filix  ira  juris  jusreconvcnrionisafcauctum  ptofitcatar.  Et 

«flcrelponfuin  cfti»  /.4  </*  </af.idemaut2  inlilia  Sichard.quidem  ind.L14.uu.10.  contta  Accuif. 

inftituu  rcJalus  codiuiiu  faclu  ab  intcflato  banc  fulam dilicicntiam ptopouit ,  quod  juie 
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«©voemmapodfndicem  non  commnnem  8c 

kaadori    ipcompetentcm  ex  diveruetiam 
caufa  recoaventioinftirni  pofttr./ureaurem  ve- 
teii  potueritfuper  ead.tantumcaufa,  fctamen  . 
ctiam  apudjudiccm  non  communcra.  Quod 
poftetius  non  puto  efle  vcrum.Scmagis  pnto,  ju- 
rc  veteri  mutuas  petitioncs,  tanqua  apud  com- 
munem  8c  utrinque  competentem  judicem 
iiiftttui  potuifle:qaxetiam  communis  fentencia 
c£Dd.aCaftrenf.Salicet.8calijsw»</./.  14  Cod. 
dejententiH,non  obftante/.ii.$-i-  de  iurudiclim. 
$mn.  iudie.  quia  ibi  revera  judcx  competons 
cft  quoad  pctfbnaro,  licctincompctens  ratio- 
ne  iummx  petitx-   Et  crgo  ftatuetiduro  eft, 
etiamfi  judcx  a&ori  incomperens,  reconvcn- 
tionitamcnefle  locum  :  quodac  difcrte  pro- 
bati7.14.ib1,  null*tiopponend*txctptiene,  quod 
noncomptftnsiudtx  *gentit  tfi  cognofc*tur  :  ut 
proindelapfushicfitAnton  fab,  to.eonjtHur. 
o»/>.f.6.(£«7.ubiabfurdum  eflc  putat:rcconven- 
lionistolli  exccptionem  incompctcntix  jutis- 
diCtionis.EtcnimhocfitautocicatcIcgis  .  qux 
hancinduxitquali  tacicam  prorogarionem.fi vc, 
utDd.appcIiant,  lcgalcm  argum.d.  I.  t^.infin. 
ibi.  tuiuttn,m*gtndo,o>c>  cum  aliasquoque 
omniscoram  |udicealiquoa£tioncm  iaftitucs, 
quodammodo  eius  juritdidiom  fubi|ciatur. 
*rgum.l  nuUum.  1  <\.Cod,de fidt  inpum.    Et  alias 
hodicrno  jure  nullus  fucrit  errcttus  aut  ufus 
rcconvcntionis  ,  cumnulli  hodic  fint  judices 
dati:&  &  ficit  prohacfcntentia  /  x.$4-& 
dtiudie.  ubiquiscogiturfedcfenderc  adverfis* 
omnes.dum  ipfeagit,  8c  itafcdiciturfubjiccre 
jurisdirtionincqaeillalocacommodeadillum 
cafum,  quoquis alias fubiettus privilegio oan- 
tum  rnunirus  eft.reftringi  poflunt.  Quxiuin- 
telligoin  judicibus  quidcm  incompctcntibas, 
fcdquitamcn  unius  pnncipis  vel  rcipublicx 
commupiimpcriocontinentur. 

Lit.  B. 

Eti*m de  debito liquido.}  Non  puro  proban- 
dum,  quodetiam  lncafudcbitiliquidirecon- 
vcntionem  admittit,  Etcnim  fi  teas  conveniura 
dcbitumultrofateatur  ,  non  potetit  aaorem 
rcconvcnicecoram  incoroperenti  judicc:  iicut 
ipfc Trcutl.thcf.  fcq.lir.  B.non  admittit  recon- 
vt  nrionem  in  cafudebiticonfefli :  tumquiahic 
ccflat  ratio,  introduax  recontcntionis  .  qux 
dupiex  colligituror  Nev.96.ut  &  lites  cxpediti- 
us  dccidantur.finiaiuurqae  ,  St  atnein  divcrfa 
jud:cia  pattes  diftnhantur.  qux  utraquc  hic 
ceflat.ui.n  icoitat:mdcbitum  fatcnic,  nuUu# 


CONStUTO. 

fit  proceflus ,  &  ille  adeo  fiquid  habeat  contra 
aclarcm  ,  meritoad  ejusjudicem  proprium  8t 
competentemfitrcmittendus.  Ratio  autema 
Tr.  propoficalit.  E.  necontinentiacaufie  divi- 
datur,tninimeeftadxqaaca,  fiquidcro  ut pauio 
antedi£rum,&  communifllma  habet  fcntentia 
etiaro  ex  diverfacauia  ubi  nulla  continentia 
eft,  rcconventio  locum  haber,  quod  ipfe  tradit 
Tr.thef.feq.lir.  D.  Nequeobftabir farpe*/./ 14. 
C.dtjent.  tyinterloc.infi.ibu  intod.  ntgotio:  vcl 
quiafubaudienda  eft  vocula  ,  maxmt.wx.  ibid. 
notatgl.vel  quia  veibum.negotij  ad  ipfum  judi- 
cium  refercndum  cft,  ut  it  gfnff.ibid.  idcm  ne- 
gotium  vidcturquod  intcreafdemparres  corara 
cod.judice  tradatur, vci  quta  luftin.rationc  Pa- 
pinianusuiuseft.  utadi, /.14.  notac  Sahc.  vel 
denique  quu  jus rcconvcnrionis  per  Nov.96. 
latius  eftproduaum.  Ecpoflithiciftius  juris 
quafi  ft.it  u  1  progreflus,quod  ifl/.i4.rcquirat  ad* 
buc  luftin.ut  caufa  reconvcntionis  conncx  tonS 
habeatcum  caufaprincipali ,  five  fucrir  judex 
competens  fivc  ooa,  cum  aotc  Iuftin.  judiccm 
communem  cflcoporterecrid  pofteaNov.  g6. 
itaprodu&um  ,  utnecmcompeteutia  judius, 
necdiverfitas  negotij  vcl  cauix  reconvcncioni 
impedimento  cflct. 

Eadem  lit.  B.  prxcisc"  negat  in  criminalibui 
reconventioni  efle  locuro.  Equidcm  hoc  primii 
ftatuo  oportere  hicjudiccm  cflecommunem  tc 
utrinq; competentem:  quodipfum  rtatuitMa- 
tAnt»,prodijftnt.cit*tut*  Tr.p.+.difk.tji.ix.  quod 
fcihcct  utipfeait.hicagatur  cx  oeceflitare :  qux 
tamenrationon  concludcte  vidctur  ,  vel  quia 
etiam  in  caufa  civilt.contra  contumaccra  dcbi- 
torem  ex  ncceflitate  agcre  intelligor,  velquia 
inqaibusdam  crirauulibtjs  vidclicet  pubficif 
/udtcijsadquxcuivisex  popula  patet  aditus, 
mious  etiam  cx  neceflitate  agi  videtur:ut  proin- 
depotiusraHoagraviratecauix  8c  poenx  dcfu- 
meoda  efle  vidcacux.  Sacundo  diftinguendum 
eftintcrquautatemcriroinis,  quod  conventua 
obijcitaccuiatori,  &eft  vclpar  minufve,  vel 
raajus  &  gravius.Hocqoivisaccuiatusobjicere 
potcft.itJ  ut  prxjudiciura  fiat  accuiationi  prio- 
ri,  eaquc  fulpcnfa  ptius  cxpediarorquxftiode 
crimine  gravior  i.  /.  t.  Qod  dt  hu  qui  accu/.iun  pojf. 
fiveilludiitconncxem cum  prius  obiedco  ai- 
minefivecciamdivcrfum,  utnotatSalicet.  m 
#\/.i.Etergo  htc  non  cft  proprie  recoveotio,qu» 
dicitur,  ubi  uttaqi  caufa  fimul  cxpeditut.Io  cafii 
obicvbctuniais  paris  vel  miuoiisfiiodilliogut» 
Nnn  1 


Digitized  by  Google 


DJSPUTATJO  XXV. 


tur :  quod  vel  non concetnit  iajuriam  e|Us  qui 
iiludob|icit,  (idemautem cft,fi  coocernat  in- 
juriam  conjunttoruraj  &  non  admittttur,  fcd 
conrcntus  ptiusdectimine  (ibi  objcclo rcfport- 
dcre,  &  fepurgaredecct,/,»«£**<ri»  19  C.  dthu 
*  <  ncc.nenpoff.  aut  concerrut  mjunam  cjus «C 
autauditus  ob;>'cient,eoquecaJu  reconrennoni 
propric  iocus  eitc  videtur,  quia  cumcauix  fire 
«rtmini  panrel  minori  n/m  pofiit  facere  prx- 
judcium  »  urrumque  ftmuleritexpedtendum, 
arj  J.Li 9.  Qjiibu*confcquens«ft.accUfatum 
oon  poflc  moTcre  &  ob/icere  caufam  cirilem: 
rd  quia  quxris  crtmmalis  cauu  quacunque 
crrilemaioieft  %  rel  proptet  tnfigncm  harum 
caufarumdirerfiutem  ,  qux  fimultaneara  t^- 
Aationea  non  vidcturadmirrere  :  quxetiam 
ratiofacit ,  utfiaciriliterconrentointentcCBr 
a&iocriminal:s,  teconventioni  nonfitlocus: 
de quaicquatcnus &  quomodo  recriminationi 
fitlocus,videproiixeSaJicct.i»^./.i.CW.W<^M 
quitueufar.nonp«jf 

Lit.  C. 

Agituthicdetempoiequo  reconventio  in- 
itituendaeft  :  quod  aute  Jitis  contcftatioucm 
TcJftacimpoitfacicndumeflc  uadit  Tr.  Cui 
feutentix  objtcitur  cttp.ytzj.de  rtfcrtpt.in  r/.ubi 
dieitur.quod  eodcm  ;udiciodurante  ioftituco- 
dafttreconventio:peiqucmtcxtum  etiam  hoc 
dcfendicSichard.poft  Banol.  tnttuth.  frconft- 
qutnttr  C.de jtnttnt.  &inttrloc.  Pollir  cquidcm 
dici  ,  textum  lftum  ;uxta  fentcntiam  J  Trcut. 
pcopotitam  accipiendum  &  ita  re(kingcndum 
eflcquodalias  v.cpropeconclulioncnt  in  cjuu 
tnftituu  icconr  entionchuius  tinis  non  obtiue- 
ictut.qui  ndetm  ciTe  .  ut  cauu  fimul  uuaque 
eoJemptoccfluablblvatut  :  eum&  htcccilct 
favorrcconvcotionis,&  fere  caufa  cjunntrodu- 
cendat  &  ampliandx  in  N.  96.   cum  Iitc  propc- 
modumadhncm  perducfta.rcusad  ordmarium 
jadicem  aclotis  fit  remirtcndus:  &  iniuna  vidc- 
atur  ficiiaclori.fi  poftquamidim  fcte  iatn  fcn- 
tcntiam  fpcrat.ufquc  dum  ad  eundem  tcrmi- 
numcauladeducatur  rccovenrioniscxfpcctare 
cogatur  ,  fiquidcm  urmaxime  ctiam  fcratut 
fententia.de  quomox  .cxccutio  tamcn  ufqucad 
finem  altcriusnegori;fucritdirFercnda.  Atta- 
mcncum  iujus  ftatntum  fit.ut  proprcr  con- 
«entionem  faclam,  aclor  quaii  Jgnoui(lc;udi- 
cem .  &  /urisditrionem  eius  hadcnus  pto- 
logaflc  ridcaciu  ,  ut  cuamdc  lccoavcaiionc 


cognolceic &  contra eum  jus dicere  pofltt,  noa 
uidecurnegari  poflc  rco,  ;us  eodeni  iudtcioad- 
huc  duranrc  &  peudentc  aftorem  reconvcnien. 
di.Nequccenoiureexpreflum  eft.ut  puntftum 
con-&  reconventtoms  limuluneo  proccflu  cx- 
pediatur.  ncciure  quidem  Cancnicoarg.r^.r. 
tyi.txt.dt mutuitpttit.  &  jurecirili  potius  cnu- 
tranum  probari  vidctur  arg./.i.J.  ult.  <ju*  cauf. 
fnt  MpptU.ae^aeomves  auQc  puxts  funt.&  una 
aJteracitiuscxpcdiripotcit  ,  utfortaflihtc  ali- 
quid  atbitrio  tudicis  fit  pcrmittcnd  um.  C  artcro- 
quinpoflitcciam  ridcri  lnrercfle.  anrecoventio 
inftituatuicoram  communiiudicct&an  habe- 
atconoexionem  cum  conventionc:  qutbus  ca- 
fibus  facilius ,  &  tatdius ctiam  potciit  admuti 
reconvcntio. 

Eadcra  lit  C.in  fia.ait  Tr.eaufam  cflc  finicn- 
damnonuni.icdduplicifcntcntia.  eodctntan  c 
dudulau.  Ubinihil  ahud  intclligcte  potcft 
quam  vnotcmpote  eflcdecidcndum  utiumque 
pundum:  iuutftaiimunafcntcntiaalteram  a 
prioie  umcn  feotfim  conccptam ,  fubfcquatur. 
Quodutitaficti poflit,  itaadncceflitatcm mi- 
mmetransfercndum  cft.  Equidem  an  hoc  vcl 
illo  modo  fiat.nthil  intcrcfle  ,  &  citra  vicium 
nullitatisutrumqucficri  pofle  vtdctur,ut &una 
fententia  vcldtvctfis  duplici  etiam  duclu  lacit 
utrumque  caput  decidatur.ubi  ctiam  inter  cau- 
(j*  difluiguendum  videtur ,  qux  (i  lint  concxx, 
facileresuna  lenrentia  cxpeditur.  cxtcroquin 
ipfanacura&  qual.us  rciducrfasdcfidcrat  fcn* 
tentias.  Qum  cx  tatione  iuris  dcfcndi  fbrufle 
p<i!lif,divciiis:enrenciis,&dtvcrfoinfupcrccm- 
poretitramquecaufamrccts  dccidi,  pertcxtunt 
tn  $.  ult.  quA  cauft fint  afpttt,  nec  quicquam 
ratcrcffc  vidctur  fivcunaquccaufa  fimul ,  itve 
una  poft  aliam  cxpcdiatur,  nuxirac  fi  caufx  di- 
vcrfxnecintcrfeconnexx  fint. 

L 1  t  £. 

Duoprxcipuchicproponuntur  1.  quod  rc- 
convcntio  ctiam  habcat  locum  coram  iudiee 
dclegato  z.quodctiam  cor.tm  prorogaco.  Priu» 
probo.fi  videlicec  nonadfinguiatemcaufam.ut 
Dd.loquuntur,  fcdad  uiuvcrlicatem  fitdclcga- 
tus:  reiutextaxationeiurisloquendumcft,  fi 
uon  fittudcx  pedancus,  fed  iut:fdittionisman- 
datarius  ,  quiplane  ricc  &  perfona mandantis 
fungitur/  i.dtefficto  etut,  tye.  &  abfur- 
dum  fit  cx  eo  adimt  reo  ius  rcconreniendi. 
Poflcrius  improbo,  quod  &  prorogatio  pcr  fe 
txuawtdiruna  cft  »  qux  ptxicium  in  prx- 
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ja  Jieium  jadtcis  ordinarii  oon  dcbeat  ez- 
Cendi.&ipfumquoque  rcconvenienJi  jus;  qua- 
Ccnusa  Juftin.prodii<flum  cft.abordiuario  (iire 
cxorbitat:  &cum  prorogatio  fiat  ezcoofenfu 
partium  m  tcrminis  caulx  Ipecialis,  non  debec 
opcrari  ultra  earum  intcntioncm,  cum  provifio 
hominis tollat  provifioncm  legis ,  St  abfurdum 
firfingcrcprorogationi  ezpreiixauam  tacitam 
ineflcprorogarioncm ,  inqua  fundatur  rccon- 
yeniendi  jusrut  proinde  non  obftet  tatio  dcfum- 
ta  exl.14.  Cod.  defentent  tbt.eujut  enim  mtfendo, 
^•f.quiafallirubiquisin  fpecie  &  exprcfle  fu- 

I»Ct  fingulari  caufaadiitjudicem  :  facit  quod  a- 
ias  coramjudiccquinulliparti  compctens  cft, 
rcconventio  inftitucrctur.quiaubiuni  conipc- 
censeftresnonhabet  dubitationcm.  Rationcs 
autemTreutl  cxigui.  funt  monienti:  quiaimo 
hicccflatlitigantiumvoluntas.  Sc  oulUeftanc 
legisneceflitas,  necpublieaatilitas,  nifiabufivc 
loquendo,  &  ctiam  incaufisnonconnexis  te- 
conventioni  locus  eft,  &  hxc  ratio  fi  nimis  ex- 
tendatur.etiam  coramarbitro  reconvenriotra- 
Itari  poflct:  quin  etiam  cztta  cafum  prorogati 
judicis,  hxrationes  non  adco  valde  ftringunr, 
prxfcrrim  prior.quod  cjus  qui  debi  torem  contu- 
maccm  injusvocat.nulh  pollit  dici  voluntas.il- 
lud  plane  non  capio,  quod  abfurdum  eflc  dicit 
propccr  rei  confcnfum  rcconvcntioni  iocum  tri- 
bucre  nolle:quonum  ideonegatut  locus,  quod 
infpccie  fupcr  una  tantum  caufa  conventum 
eft.nequetaijcura  deconfcnfu  tci  fed  ctiam  a- 
ctsns&hujus  magis  prxjudicio  difpuutut. 

THESIS  XIV. 

Lit.  A. 

In  ennf*  fpoli}  ]  Exiftimantquidam  hic  reco- 
venrioniha&cnuseflc  debcre  locum,  ut  caufa 
,  fpoliilicctpriusdecifa,coram  eod.  judicc  resfi- 
niarur.  Scdrettius  dfcitur.quod  favot  rccon- 
ventionisnonfir,  ut  eundem  habearjiudiccm» 
qutppc  quod  nullam  hic  intcrctic  prxrendere 
poreft,  fcdutlircscitius  5c  coramodius  finiao- 
cur,5c  urrcusccd.  judicio  jus  fuum  confcqua- 
tur  potius  quim  ut  dc  novo  Iitigate  cogatur. 
Quxiatio  ccliat.ubi  caulaita  comparatacft.  uc 
ea  prius  neceflario  dccidenda  &  cognofcenda  fic 
in  quibus  ternvnis  nonrcconvenuoni.fed  novx 
eonvcntioni  locus  cft. 

Lit.  C. 

Infummnrik,  ]  Non  quafi  perreconvention£ 
canja  fumraaria  tiac  ordjnana,auc  v  ice  vcrfa,f«d 
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fialreraquoquecauia  furomarta  fir.rr*rro •, .{ % 
nonadnufcrim  rccon ventioncuii  ut  u..;  -  o»m  • 
naria  objicitor  fummartar. 

Lit.  D. 

Sxpius  bic  compenfationem  cum  recnnven- 
cione copular,&  iu  loquitur;quafi  hxc  duo pro 
iifdem  haberet:quo  admiflb  (upcrvacancaforcc 
/.  l+.cum ttuihen./eqq.  C.dejenten.  Scd  nimirum 
iatiuspatcrrcconvcetiocui  v.  c.  ctiam  inactio- 
neinjuriarulocus  eft,  &qut  compcnurc  vulc, 
debitura  fatecur.nonaur  qui  reconvcnit:dequi- 
bus  8c  aliis  reconventionis  utilicatibus  vide 
gl>Q.& Dd.frprtcipue  Saliccr.fW.  I.  eum  Pap$~ 
t 14.  C.dejentenh  &  interlocut. 


Ad 

DISPUTATION.  XXvr. 
DE  DEPOSITO. 
r  h  e  s  1  s  1. 

Lit.  A. 

Vednonfit  ubi  depoptum.  ]  Adco 
perfpicuum  cft,  quod  hic  depo- 
ntrt  non  ftt.demoliri,ut  id  adrao- 
nerenon  cflfet  ncceflarium. 
Lit.  B. 
Neque  tmmtn  idto  mintti .  ]  A  ic 
cyio<i  commendare  etiarn  fignificet  depontre,  ncc 
tamcn  ideominusdcpofirum  diftcirea  manda- 
to.  Hxcquoqueminuinc.diaiia  admonitio; 
vcl  quai/oces  plura  fignificantes  fecundum  fub- 
jccVam  materiamaccipicndascfleconftac  ,  vcl 
quiaaltuJeft«>OT/»#«</«rf»  aliud,  mandare:  cx« 
terum  commendare  latius  eft  quam  depenere* 
quodetiam  hotninescoramcndare  dicimur.  IJ- 
lud  quoquehoc  viirum,  quod  adoftendcndara 
dirrcrenriamdepofiri  8c  mandati,  ttaditinhoc 
fimul  negotiurfligerendum  coramitti :  quia  imo 
in  raandaro  regularitet  tantum  negotium  ge- 
rendum  commmitur:  licet  aliquando  manda- 
tumpoflit  habere  annexam  depofiti  hgem  tc 
vice  veru  l.e.  ult.de frafc.tnrb, 

Sectumen  flantehue.  j  Reete  hic  imptobac 
Cuuc.  qui  in  l.ult.  C.  tommodati  vultlegendum 
clXccemmendAtkquonnm  tcmpore  Imp.  quo- 
ruraillaconftitutioeft  commodato  non  potu- 
ifle  obiict  eotnpenutionem,  liquidifliraum  cft. 
SediJludnonrec^c;quod  fequuius  Dd.  locunt 
Nnn  j, 
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jllim)  accipitdedeWtoilh'quido;fiquidem  fc- 
•undom  ios  qood'Juftinianum  anteccflit,  nullo 
jnodo  propterqoalecanquc  dcbitum  commo- 
datum  retineri  potuiflc  vcrum  cft. 

L  i  t.    A.  C.  &  D. 

Vcrba  harc  definitiouis ,  rea/te,  bcnt  fidti, 
omitti  polTunt:  quoniam  difterentix  gcncris 
communisnondebcntponi  in  dehnitione  fpe- 
cicrum,  ficut  3c  iplc  Treutl.difputat.i  4.tbef.i.in 
definitionc  commodati  cas  omiftr.  Eft  ahas  & 
hoc  vitium  dcfinitiontsi.quodgcnusnoncom- 
petitomnibusfpecicbus.  quas  tpie  Trcutl.  de- 
pofitohicdefinito  fubjicittb  ^.vidclicctfcquc- 
ftutionineccflarix.quxutique  contra&us  dici 
ncquir.  utcunquc  hoc  invtu  Iurifprudcntia  & 
ipla  rationcaffirmetGcrtid.  inl,  no.  de  V.  S.f 
dirTerentiapoftrcraa ,  quandocumjj  libutrit  depo- 
ntnti,  kidem  non  fatis  convcmt  lcqueftrationi, 
fiquidcmtpfc  Tr.lit.  G.  hac  th.  admittit  in  fc- 
queftro  conditionem  ,  qua  exiflcnte  dcmum 
xcftituatorfrg./.j.C,/;./.^  ^.yd.del.mal.  Scd 
nimirumTrcu.  foomorepcr  mcuriam  pcccavir, 
&  depofitom  io  fpecie  dcnnitum  poftca  ut  gc- 
nusdividit.        Lit.  G. 

Guandocunqj  libutritdtfonmti.]  Non  fatis  re- 
ctehinc  infcrt.  quod  non  fit  locus  compcnla- 
tionhquia  illudconcernit  jus  petcndi,quod  con- 
traquam  incommodato  tempore  &  modonon 
circumfcriptum  eft:  carteroquin  &  precarium 
iibererevocari  potcft.  in  quo  tamcn  Tr.  procul 
dubiopoft  cdftirutionc  juft.c&pefationfadrnit- 
tit.  Vidctor.aut*  bicobftate/.i.f  eflautt  2i.dtp. 
negatureumincHlpa  eflcqui  uontcftituit  ubi 
nondum  extitit  conditio  dcpofitionis.  Equi- 
dcm  contraclus  conditicnem  habere  dicuntur, 
qui  fub  conditione  fufpenduntur :  quod  i n  pro- 
pofitocafudicinon  poteft  ubinon  dcdcpofito 
fub  conditione  dilato,fed  reftitutione  dilata  dc- 
pofiti  cracutur.Utintelligi  oportcat  reftitutiooi 
conditionem  adtcdum  fuifle:  &/rft  quidcm  con- 
ditionisomnisnatura.utactioncm  nafci  prohi- 
beat,inqooaliaratio  pacti  cft,  cujus  cxccptio 
cxplicationeelidi poteft: fed  non  vidco  quid 
prxtcnderc  vcl  caufarepoflit  depofuarius,  quo 
minus  rcftuuat  rcm  deponcnti :  quod  utiquc  cu 
nihildeofurci  adum  proponarur,  transforma- 
tio  aftus  in  comioodatum  adftrut  non  pofltr. 
GloiT.&  Dd.nib»i  hic  juvant,  &  Sahcct  boc  tan- 
tum  annotat,  conditioncm  dcpofuionis  cfle 
obfcrrandam.  Nihtlaliud  occuuir,  quam  ut 
cum  1  tcu-.l  rf.J.ii.  dcfcqucftro  itcipiamusar- 
tumJ^.S  i.dtUU.  wi«/,obi  dicitui  u»adum  im- 
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plcta  depofitionis  conditione  iequefturia  agt 

nonpofic:  &  dcpofitum  ipfa  propiictare  verbi 
fequcftrumcoonnct  ptrlf.f  t.l.6,&t.7.bt.  im 
5M«/.7.exemplumperi  potcft  add.l.i.$.ntod, 
T  H  E  S  1  S  II. 
L  i  t.  A. 
Proponitut  initio.  inl.jx.hj.  nonabundarc 
negationcm,contra  H  ttoman.t.  obf  i,  qui  ita 
Icgit,  &jiquuadtummodum,fjrc.  quodctiam 
fcntit  lac.  C urt .  l . t*mtSr  in  fin .  quam  fcntenti- 
am  cxprcflbtamen  nominc  fcquitur  Ant.  Fabr. 
decad.jb.  cm.  x.ubi  iu  eum  locum  cxplicar.quod 
licetdepofitarius  ad  Tulga:cm  hominum  mo- 
dum,  id  cfl  mcdiocrem  diligcntiam  in  dcpofiro 
adhibcat.fi  ipfcumcnnaturadtligemiorfit,  non 
cxcufari.oifi  eandem  rcbus  depofitis  quam  fuis 
adhibeat  curam:iuqiin  ca  ipccic  ponit  patremf. 
fupra  communcm  hominura  modora  diJigcn- 
tem.  Verominvcifocafu.fi  modusille,  qutra 
narura  hominum  dciidcrar.deexatliori  curandi 
&  cuftodtcndimodo  accipiatur ,  &  in  ca  fpccie 
patcrfam.  natura  ncgligcntior  proponatur,  om- 
nimodo  ncgatto  rctinenda  erir,  bocperfpicuo 
fenfu  quodTiceta  dcpofitario  noo  cxigator  ejuf- 
modi  cura  &  diligeotia,  qualcm  hominura  na- 
tura  dcfidcrat ,  cxigntur  tamen  talis,  qualcm 
przitatrcbusfuis.  Et  hxc explicario  proculdu- 
biorextui  convcnit.&ci  quodro  $,  ptnnhim.  im 
fin  tnftitut.quib.mod.oblig  &  ahbi  traditur  negli- 
gentem  dcpofiunum  non  tcncri,  quod  tpfede- 
poncns  fibiimputarcdcbcat.fi  negligcntiamico 
rem  dcdcrit  cuftodicndam .-  adquod  lcd. 
hxcJimiutio  ttaditut.fi  raodo  cad.  ncgligcntia 
traiilct  res  proprias.  Hactenus  igrturineptam 
cfle  Ant.Pabri  cmcndarionem,&  rcdtc  fchaberc 
vuJgatainJc&ionemoftenfumcft:fed  illc  gra- 
vior fupereft nodus .  qood  txd.l.)\.  probatut 
candcm  rcquirt  diligcntiam  &coumrei  depo- 
firx&propiix:quopofiro  rcipfa  rollirui  dirTc- 
rentia,qua*  jurctradtturinterdcpolitum  &  ali- 
oscontractus  qui  uttiufqueuuhtatem  concer- 
nunt.  vclut  vcnditioocm ,  locationcro,  focicu- 
tcm.&c.  inqutbus  eadcm  diligentta  icquiritut 
inrcbnspropnts&  alicnisfivcaltcndcbitis.An- 
to.  Fab  .dtcnd.7c.u1p.  1.  diflicultatis  &  crroris 
caulamtcctcputat,  tiuod  drfinuio  &  cflcniia 
latx& lcviscuipz fit  nciplicata: vetum  ipfc  in- 
fcltcirct  hicopetam  navavir,&  cum  dc  lata  cul- 
pa  fatispro'ixeegifict,in  cxplicanda  oatuulcvia 
culpx,  qux  tracUttoncm  di/ficihorcm  habcr, 
puucd«hcit,nec  qmcquamad  nodum  iftura 

diflbl- 
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difToIvendu  confert.  Videocflcquiitaicribant,  per  oegligeoriam  &  ignaviam  peccat.aliam.nbr 

Ievc  culpj  efle  quoriesooo  ea  quadiligentiiTimi  fcicns  prudeos,  qux  fpeciesdolo  vicinior&  fere 

adhibencfidesaucdiligenciaprzftacur.  Atquin  doluseft.IamutadTr.redcamus,aithic,  daat 

hxcpotiusdefcnptio  vidctur  ievjfliinz  culpz,  tantum  cflefpeciesculpx,lara  &  levem.&ftarim 

quxoppofiraeftcurz,quz  a  dtligetiflimis  prx-  fubjicit,cooAitui  poiiegtadus  negligentiz.fed, 

ftatur:ncq;  ita  ullo  modo  fipra  difficulrasexpli-  fpccicsnonpofle.    Atquio  cum  nihilaliud  cfle 

catur:v./;if  dt  rt  notata fup. dif. i o.the  f  Mt. C. ty  D  vidcatur  ncghgcntia, quam  cul pa,  aut  in  pri ori- 

llludhicftmtL)  Connexahxc  cft  cra&acio  de  busverbo.^srm.abuticur, autlcviflimam eulpa 

culpstdiftmcVone.  NimitU  ttia  funt.de  quibus  afpecicbus  exdudir.fed  mtcr  gradusramen  ad- 

in  fingulis  cotra&ibusdifpucacur  duoexccema,  mtttic. Quodfane  nimisfuerit  luperfticiofum» 

dolus  in  fpecie  fumtus.&cafus  forruitus.&incer-  &  ludecc  in  vcrbis.quod  flve gtadut  (ivc  fpecies 

mcdiuculpa  Doluscuihicxquipararurlacacul-  appellcs,  nihiladrempertinct  ;&faciseft  hoc 

pa  in  omnibus  c6tra<fcibusprxftacuc  >  cafusfor-  jureprobari  ,  eflcaliquid  quod  lit  infiraJevem, 

tuttusinnullo.nificxpatto.culpaaliteratq,  ali-  culpam,quodoftenditc;t /47  §l.dtlegat  i.  in 

terprxftatiu.Rurfusculpa.cpipfacpithetaargu-  quacxpIicandaTr.principiom  pcttt,dum  aitea 

ttncaliacftcrafta&  fcredolus,  aliacit  Jcviilima  prqbari,  quod  fugicnda  fitomnisnegligentia: 

fireminhna:  &  vixculpa,  quxeft  propccafum  Quoniamhocctiamadmiflbnonnifi  ineptein- 

fbrtuirum.-exquoficut  vixuno  loco  rjus culpx  rerri  porcft.ooltas  cflcfpeciesculpx:  cum  prx- 

mftiofiac&plcrifq;  locisculpaflmplicitercafui  Cextim  levtflimzculpxfiat  mcntio/»/.  44-  adl. 

fbrtuico  opponatut:  aliadeniq,  eft  culpamedia  Aquil  tytxd.l.^y.  appateacprxtcr  diligentiam 

tc  vetefedoihilamplius  oiftculpa,  quxiujurc  illam  quxculpx  opponitur,efll-aliquam  curam 

noftroleutsappcl lamr  Barr  m  d  ./  ;  i.h.t  culpa  accuraciorem  ,  quod&confirmat /.f.  i.i.eom- 

facir  lata  latiorem  &  latiflimannquodimprobat  modati.  Plane  conttariorum  ead.eftrar.io,  &  tres 

Anto.Fabr  tyanttipfum  lacob  Curt./f  i.conitB,  Ipccics  cfleculpzarguit ,  quod  etiam  funt  tre* 

t.i\  ubi  docetex  coq> latiorisculpzmencio  fit.  fpeeicsdiltgentiz.aliafumma.aJia media.&alia 

noo  propterca  bas  fpecics  ftatuendas  efle ,  quod  uc  ita  loquar,  infima  &  remifla,  quz  eodcm  mo-> 

fcil.lara  cuJpa  eadem  divcrfis  oomioibus  io  jure  do  culpx  levi'flitriz,levi  &  tarzoppoountur.Ubi 

ooltro  appcllctur.  Vetu  Dd.qjamvis&  Accurf.  hoccttamnotandum  .quodfpeeiet  iftzconfide- 

mddtel.ltj.il  latiotecuipamcxpIicctdeJata,fpe-  reoturvelinthefi  &  inabftrafto.utl  lnconcie» 

cicsiftas  ftacuuntculpz  in  genereaccepcx,&  q>  co,&certoahquodebirore,  juxcanocata/i»^. 

cx  fc!aitoJ.&  Salicet.  &  Caftrenf  f»did.Zjiap-  10  thtf  \  Itt.C.ry  D.i»/r//K;f.Dcinde&  hocob- 

paretlatitlimamculpamdedolovero,  latiorem  fervaodum.quod  vcibum  dihgentia,  fumicur& 

dc do!o prxfumpcoincerprerancur.IdemBaitol.  ingeoere  ,  &infiecie  utopponacurleviflimx! 

pcft  anciquum  Dd.qui  Accuif  anceccflic,  culpa  culpx,  &  fignificctdiligcnti.im  fummam.  utr» 

faciclcvem  lcvioccm&Icuiflima.quadiftinclio-  dl.+j .$.fJL Itgat.i.l tfjk rtgiur.l  j  §.vtrj.c»m- 

nem  Anto.l-abr.«/.«  i.pererror6adfctibitCoraf.  rmdatum  D.  commodati.  quomodo& verbum 

&  reccntiotibus:&idem  hancminus  eciam  qna  cuftodiafpccialiflimein  hunc  fenfum  ufurpacuc 

priorem  rarionis  habercpura»,q>cu]pxquidem  /  i  f.fl.k.t.tyin  l.i ;  dtptgn.  acJ.  Porrout&  hoc 

latioris  fedtionlcviorisin]uremenriofiat.Veiu  addamus.ratio.  utdepofitarius  tantum  cenea- 

ex  advcrfoculpxleriflimxfednolaciflimxmc-  rarad  dolum  &  la:am  culpam.fumi  folet«x  A.l, 

tioeft.  &fidatopolitivo&c6parativolirecad-  f.f-a.  q>auila<iusfitutiiicas:hceticgula</.$.a. 

dcre  fupetlacivum,eciadato  politivo&ujperla-  multas  pattaturexcepticmes  .  Velut  in  tutore 

tivo,c6paiativumadderelicebit.Etramefenrto  mandatario  quilicct  coium  officiumaliorurn 

cum  jis  quiutramq;  hancdiftimflioo€  ici/nut  cantumtefpiciaccommodum,  fpecialrbustamf 

rum  quia  tresillxculpx  fpeciesfufficere  dcber,  caulisetiam  lcvem  quin  &  leviflimam  aliqut 

cum  quiadolus  fuz  sppelJationi  cumlCtiscft  tulpaai  pr.vlt.mr  /  -  C  xrlttr  tut.l  ij.  tyxi.  C. 

deIiiiqaendos.Neq;rx/.it.  fpccics  illx  dcfcndi  mandati  ftr  notafa  d.dijp.  10.  thtf.  t,  Ut.  C> 

poflanr.qj  Nerva  &  Celfus  crtictttm  rcfpicictcs  &  D. 

dolum  efledixcrunr,  cujus  hic  eadem  quxdoli  Eaqut fraudit nemme.}  Non  puto  efle  venimv 

rarioeft:quamvisfanenonabsiccflevideaturq>  quodhie  affirmat  inantiquis  edtctorum  for- 

muli»  »  ftaudis  nomiuc  latam  culpam  fignifi- 
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«atam  fuuTcfiquidem  ia  titulo  <jh*  tnfmudcreJ. 
&pailim  io  toto  jureiraus  &  dolus  ,p  lynony  mis 
ulurpaotur  ,  Jau autcm  culpa  rcvcradolusnon 
eft.led  quo  ad  prxftationcs  excontta&ibusdo- 
Jocorapautui&  xquiparatur. 

Jmo  df  tn  dclicJu.  ]  Pioponitut  bic  regula,quod 
ctiam  in  dehctis  fub  dolo contineatui  lata  cul- 
pa.cui  duplcx  fubiicitut  exceptio.mfi  agaturad 
pasuacoipoiisinfpeciepiocaquxcorpus  recla 
aifl'gitfumta.  (atisveranon  cft,  vcl  quia  ctiarn 
obidcpccna  rclcganonis  quxntot,  latam  cul- 
pam  pro  dolo  habcn  non  puto,  vcl  quia  in  deli- 
clisqux  criminalitet  vindicantur.maximo  ju- 
dicio  publico.licet  pccua  pccuniaria  imponcnda 
vcniat,  vclut  in  crimine  pctulatus,  rcpetunda- 
ium,&c  laiamquoquc  culpam  dolo  non  exx- 

3 uaii,veiius  cxiftimo.fi  dtantum  ubi  cz  caufa 
eliclictvilitcr  sgitura/g  /.i.j.  xfiuqut  tejlsm 
liber.  Akera  cxceptio ,  pro  ut  veiba  habcnt » 
planc  vitiofaeii:quiacum  in  excmplum  pccna 
augeri  dcbcar,  conttario  potius  modo.facilius 
hiclataculpaxquiparabiturdolo.  Idcoquebxc 
czccptio  accommodanda  cft  rcgulx  negativx, 
quod  in  criminalibus  prxcipuc  capitahbuslara 
culpa  pro  dolo  non  habcatut.nift  rcs  fit  mali  ex- 
cmpli:quocafupunitutetiam  qui  maloanimo 
«cpropofito  noccodicaruit/<ri.}.J.iuw/L.  Cor- 
nel.dt fic*r.& /.  }  8.  §  j .de paen, 

Lit.  A.  BC.&D. 
Rcgulam  initio  thefispropofitam.quod  fufB- 
ciar  cuftodialarx  culpx&  doli  ezpers,  ftatim  in 
ipfa  thcfilitct.  B.  limitat  Trcurl.  nifi  dcpofita. 
rius  fummam  in  fc  diligcntiam  rcceperit.Parura 
accuratc  quoniam  hic  non  cft  prozimus  gradus 
a  cuftodia  quam  regula  proponit.fcd  ficut  a  lata 
culpa,  non  eft  proxiroa  leviflima.iu  abinfima 
diligcntianon  proximaeftfumma.fcd  intcrmc- 
dia.ncquedubiumeft,  quin  dcpofiratius  etiam 
diligcntiamexafram.quam  a  fumma  hicdiftin- 
guit  Trerit.  in  fc  rccipcrc  pollit.Ncquc  fatis  bc.- 
ncmthefiverfic.quivero\o(]mtiit per  aducrfatt- 
vam,  fiquidcm  ibi  quoque  ezccptio  &rcgula 
proponitunnifi  illaadverfativa  adcxceptionem 
rcfcratur.  Commodius  dicerur.prxftationesin 
depofitovcnirc vclcx  contraclus  natuia,vel  ex 
pa<3ione,&  bac  vcl cxprcfla  vcl  tacita,  vclu t  fi  fc 
obtulcrit  dcpofito  ,  vcl  honoranum  acccpcrit. 
ledillud  hicquoquc  vidcndum,  quodair,  eum 
quiicobtulit,adfummamdiligcnnam  qui  ho- 
oorarium  acccpit.ad  cxactaiti  diiigentiam  tc- 
ncn.  Vbinoo  teftc  cxaftafn  oppouit  fummx. 
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quamexacla  frequentius  in  jurc  noftro  figoiC- 
cat  §.JecundutInJIitut  qutlm  mod.d.contraktt.ob- 
ligat. ita  ut  rato  mcdiam  dcnotct,  ntfi /»$«////». 
Injli tut.d.t. quod  pcr  infcitiam  Tiiboniani  fa- 
Auraputat  Anton.  Yib.decad.  76.  csp.i.tnfua. 
quamuisaliasdicipollit,  quodvetbum  txacl* 
fccundumcujufqueconttaclusnaturam  fir  ac- 
cipiendum.  amplius,  Treutl.  Cuptidijp.iojhtf 
$.Ut.D.  in  dcpofito  latam  culpam  cllcait,  rainut 
curarc  resdcpofitas  quam  proprias.  coquc  de- 
pofitatius  cam  curam  rcbus  depofitis  dcbcbic 
quamfuis,adcoque  ubi  ex  padto  fiue  cxprcllb 
fivc  tacitoin  plusobligatui  dcpofiurius,  vide- 
hcct.ut  cumTreur,  Ioquamur.adlcvem  culpara 
&  cxaSam  diligentiam,  majoicm  quam  (uis  rc- 
bus  curam  dcpofitoprxftarcobligabitut :  quo 
pofitoooo  ammadvcito,  quid  pius  diligentix  , 
pixftaripodirabeoqui  fcobtulit  dcpolito,  li- 
quidcm  hic  fummus  diligentixgradus,  jure  no- 
ftrotraditux.majoremcuiam  adhibcrc  rcbusa- 
Iicnis  quam  fuu.  Et  rccutiit  adco  hic  nodux 
paulo  anrc  propofirus  ,qucm  tcmovcte  Tieutl. 
&  quidnara  hic  lcuis  culpa  cflct  cxplicare  debc- 
bat :  quod  partim  inteJligi  potcft  cx  cis,qux  tra- 
diuiupia  diJhut.to.thef.j.lit.C.rjyD.  &  uthic 
brevitctaliquidadfpcigam.diccodum  videtur, 
quod  )ata  culpa  in  depofitario  confideretur  in 
conctcto.ita  ut  natura  ctiam  ignaviflimus  dc- 
pofirariusexcuutusfit,  fi  cod.modotcs  fuax 
trailct:levemautem  culpam  magis  in  abftia- 
€io  confidetari.iu  ut  depofitatio  qui  ad  diligen» 
tiamaliquamv.c-  ex  paiSotenctur.fi  naturafo- 
corsfit.non  liccateadem  oegligcntia  10  curan- 
do  dcoofito  dcfungi,  fcd  ad  cum  modum,  qucrn 
quifqucpatcrfam  rcgularitcr  m  rcbus  fuis  cu- 
landisobfcrvartfolct,  dcpofitum  cwrarc  coga- 
tur. 

Supcrcft  tandcm  hac  thcfquodlit.C.propo- 
oitTicur.  fiquisrcbusfuis  lummam  diligcnri- 
amadhibctcfolcat.quodeocafuob  Icveni  cul- 
pam  non  tcncuur.  Etquxftio  non  fatis  cora- 
modepippoftta  aur  formara  vidctur:  quiaauc 
minus  curar  rcs  dcpofitas  quam  fua-.  &  tcncbi- 
tur  ex  /.  trigefimafecunda.  koctitul.  au:  paritcrcfl 
fuis  &  nuIJalcvisculpa  cflc  potcftio  cjufmodi 
paticfam.  Repctcnda  hic  vidctur  antc  tiadita 
diftinclio ,  intot  diligcntiam  vcl  culuam  confi- 
dctaum abfolutc  &  iclate,  vcl  in  theii  &  abftra- 
cHo&  inlivpothcM  potciit  in  aliquo  ncc  culpa 
cfle  vcfal  in  hcminenatuia  ncgligcntc.quod  in 
aJio.qui  diligcns  fit,vix  abfit  adoJo:&piopolit» 

patrc- 
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pattcfami  J.rali.qai  famme  diligens  cft  ,  qux  a-  ne  olent  depoficam  habere.    Neqae  mo ver  ra- 

fias levis aut leviffiraa ,  in eo laca  aut levis culpa  tio  Tteutler.  quod his modis  res  in  alium  con- 

haberetur.  cractum  abeac  .-  erenim  in  maadato opera  de- 

T  K  E  S  I  S    III,  fideratur,  quaUs  in  fimpIiacommodatonuHa 

LtT.  A.  eflevidetur,  &commodatumtcmpore&modo 

Hanc  thefin  quafi  cotinuaturus ad  prxceden-  circumfcripcum  eft,&  contracluum  re  conftan- 

tia ,ita  loquiturTreut.^p utd tetum  itn rtjhingitttr,  tium  difli cilior  c(V  transformatio  ,  &  utcuoqae 

utHdtpofttttritttlihtrttur.apudqutmruptriit ,  qnt  iaejufinodicafiidcpofidnaturaalreretur  ,  noa 

omninotodtm  modoptnttdrpmtnttmptriturtt  ptif-  piopteteaplaneconfumicur,  qaod&in  aliisca- 

/«/.Ettameninhisnulla  connexio  efk  cum  prx-  fibus in  quibus magisreccdicur  aconttactus  na- 

ced.&  fi  hzc  reftri&io  eflc  dcbet,  cura  alias  na-  tura  obtinetMrgumJ.i»  navem  ix.ktnti  &  in  fpc- 

curaliinretiraomnisdebitotUberetur.adcafum  cicdepofitw»^  14         ♦  primo.tr  L16.  $  pri- 

quo  dolo & culpa res  intcnit.id  rcfcrcndura crit:  mo.boe tit.  quo  tamen  cafu  a&iodcpofiti  locuni 

tc taraen de intetitu  rei  nihil chcCptxccd.trafta-  h abec  .ll.it .  $  pnmo  m  fin.  adcoquc  ut  rnaxime 

tur  ,  &  fi  depofitariusdolumveliatam  cuipam  depofitum  hic  fit  irregulate  >  cujufmodi  etiam 

admiferir.intcriru  rei  nec  naturali  quidemlibe-  commodacii^desM/.).$.«rWtn.//«f  commods- 

tabitur.-cxterum  fi  extra cu/pam uiem  &  dolum  ti ,  non  propterea  planc  depoGtum efle definat. 

fic liberabicuc  ,  cciamfircsnoneod.modoapud  Ecabhacfencentia.vixullamdiffcntirepuro,  & 

dcponentem.qui  eam  diligencius  curaflcr,  pcri-  ipfc  Mozzius  quem  Treucler.  pto  te  citat  cum 

cuxafuifler.  Sed  nimiram Trcut.captavitocca-  Gabncl  exhocipfoautorcdifcrreaftumat  (ci- 

fionem  more  fuo  iramifcendi  quzftionem  alia-  ratus  autem  Goraef.autotitatcm  dcfugit.)  acxi- 

nam,  quat  proponiturfupra  iitjp~ut.if.thtf.?.  &  ufque gracia  conttabi depofitura ,  fcdfoliuiac- 

in\?tip*rt.t.dtjput.},thtf.\l.  nec  camumen  rccte  cipientisgratiacontrahinegat.contta  Dd.  in  l. 

proponit,  quiacontrovcrfxopinionesquastc-  fiquUnttcnufnm  +.d.rtb ertdit.  qui  ex  hocipfo 

fert Jit.A.ad cam cancum cafum  percinent ,  quo  cextu bujus rei  non  malc petunt cxcmplummor» 

naturalem  iotcritum  culpa  vel  mora  pixceffic:  obftantc  quod  Mozzius ibi  mucuum  efle  cxifti- 

adquemcafumquod  pro  rcgula  in  thefi  propo-  mec-  quoniam  utcunqueadhociirordinarum, 

nicTreutl.pro  iimitationepotius&  reftrictione  ob  quam  caufara  accipiens  periculura  prxftar, 

tradendum  erat  ,  quod  fcil.  ctiampoftmoram  utibid.re&cnoutCaft  tamcnfimplcx&putura 

naturalisintcriruslibcrct  dcbirorcm  ,fi  reseod.  raucuumnoneft  ,  cum  adjectam  habcat  hanc 

modopenes  cteditorem  pecicuxafuiilct:  de  quo  quafi  conditioncm,  fiaccipicnsprxdia  cmtuxus 

citatis  locis.  luiflct.  •. 

Lit.  B.  &  C.  THBSIS  IV. 

Aitex  hisoranibus  pro  confectario  deduci, 

quod  depofitum  nccdepofitarii  folius,  nec  utri-  Vitium  methodi  hic  notari  poteft.  quod  ctiro 

ufquegraria  eootrahi  poffit.Verum  ex  proximis  bicdcmum  proponat  divifionem  in  dcpofitum 

hoc  non  deducitur,  fed  aliquatenus  ex  eo,  quod  fpcciale  &  fequcftrura  ,  racio  methodi  poftula- 

thef.  prxccd.  dc  prxftationelatxatipxdidtum  batdicere,  quodinptxcedcntibusgeDetaliafle 

fuic  argu./.5  $  nttne  vidtndum  commodnti.  Bcu-  ucrique  fpectei  conveniencia  fuerinc  tractata. 

men  cx hoc untum  ptobatur id efle rcgulare,  ut  '  QuoJ uracn  contra  Cc habet ,  &  hactenus  non 

foliusdeponentisotiliusverfctur ,  perpetuum  minus  ac     ^    6.7 .  propofiu,  fpecialia  fuot, 

aatem id  efle  nec  ullo cafu aliter  fe  babcrc,  nullo  & depo(ico,quod  icqueftro  opponicur ,  propria, 

modo  fcquicur:nam  &  quod  in  commodaco  ie-  Scd  ncque  ftibdivifio ,  quod  utrumque  &  dcpo- 

TifTunaculpaprxftatur,indefulius  commodan-  fitum  &  fequeftrum  fit  velconfibi  vclnecefliu- 

tis  utiliutera fpe&ari  colligimus,  &  tamcn  pro-  tis.fatis  probat.quooram  cum genus ,  &  qux ge- 

ptexeaaliquandoalitetobtinete  ipfc  fatctuiTr.  ncrJslunt,cxxquo&eodmodofpeciebuscom- 

dt]put.i4^.tb«f.$.<]uo  cxemplo, idem  in  depofito  pctere,&  de  iis  prxdicari  debeant , atraraen raa- 

ftatuipoteftr&fiquisbonotariumacceperitini-  nifcfta  eft  homonymia  in  vctbo.necejfitatu  ,  8c 

tio  contractus  ,  refteutriufquc  giatia  dcpofi-  longe  diveilo  raodo  &  fcnfu  ,  dcpofito  in 

tum  dici  poteft  :  ficut  &  cum  ,  fi  cuios  in-  fpecic  &  fcqucftroilludaccommodatur:  quo- 

tcxfit»  in  ctibicuioaJiquo  corpus  aliquod  be-  niam  iiiud  depofitum  occciliratis  vocatut, 

Ooo  quod 
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quodfictemporeincendii.ruinr.oaufragii.qui-  cxcm^h.  inc0px.dftqutflr»t.cltm.un.ted.  I. 7.  f. 

bus  cafibus  depofiti  tefpctftu  nulla  icvcra necof-  /*'»  quiftttijd.ceg.  I. $*».  Ced.  dt  prohibu.ftfutfi  pt- 

firas  cit.& icsuuquea domiuo dcponitut  ,  fe-  tun.  cum  dubiura  non  fu  m  fcqueitiationcra 

queftrum  autcm  ncccflarium  a  magifttacu  in  vi-  qux depofut  fpecics  cft  ,  rejimmobilcs  venitc. 

uctiampattccouftituicur.  Cjttcrnm  nullus  ex  Vcrumpoftctiorbxcranoplaneimpc.cincns& 

Dd.quod  umen  iis  impuurc  vidciur  TreutJcr.  alicna eit.quod  hxc  quxftio  non  dc depofuo  in 

difttnotioncm  iftam  dcpofiti  in  gencre  fumti  geocrc.fcdinfpcciefumto,  quod  a  fcqucltrauo- 

impiobat  .  fediili  dcpoiiti  fpcciaJis  ,  utcxcit.  ne  diftindtum  cft,  propouitur.  Necdjmcilccft 

Mozz.apparer  ,  divifiones  quafdam  proponerc  priori  rationi  refpondere.fiquidcm  &  l.\,d.pcric. 

folcnt,  quxtaajcnuulix  cxtautapud  Mc/.ocb.  ty  comtnod  dcrcbusmobiJibtis  loquuur,  dc  qui- 

kh,i,*rbitrMr.c»l'.tt2.  llla  vero divifio,cujushic  busctum  rcctcaccipitur/.c.  $.<t.Jhduim  ,  com- 

obucrmcntionemfacitTreotler.  quod  depofi-  mod.  nequc  cnim ut  malc  cx/ftjmatGccdd.lo- 

cum  aliud fit  jutis.aliud faifti.planciropcrtineiis ,  cus lilc  ncccfi..rio  dc  tc  lmmobdi  idco  accipica- 

&  hicaliena  cft,  quod  tcftante  cod.Mozz.Dd.  duscft,quod$./f^.6.<>ppofi:ivedcfccroJoqua- 

iliuddcpofitum  |unsappcllant,quo  ad  i,.htben-  tur:  quoniam  lcivu»  tanquain  lcipfutn  movcns 

dumiutfumufuiarum  ,  vcl  induccndumeife-  6c  hinc  indc  vagans  ut  facilccuftu  l iii  ncqucat, 

dlum  iibciati  >nis  ,  pccunia  vclapudmagiftu-  alu  ici  mobih  inanimatac  oppoiutui.Scd  tyl.i» 

tum.vclin  xdcfacu  dcponitur.de  quo  lntra/.i,  $.1  d.ftric.rjfcomod.ryc.  de  icmobili  rucUr.Sc 

d$i.9.  peifpicuc  Jabotat  Godtixi  cclltdtio  :  fiin  \ino 

Lit.   C.  quodadmetiei.Juiii eft  ,  cuftodia locum  lubec 

yfii<»o.]Nonrcctel»ancdiiTcrcntiam  fequc-  d.l.i.lx.  cigoctiam  infundn,qui  lccipitmcn- 

dti  &  dcpofui  proponit  ,  unquam  fpccificam,  furam  1. 10.  bjit.  nequccnim  mdc  inomnibus 

quoddepofitumliatabuno     cum  ipfe  lic.fcq.  quxadmcciripofiumuscuftodx  locum  cflc  lc- 

ftutim  fubjiciat ,  quodetiamaplunbusnatdc-  quitut  ,  &  laciflimaintri  rationem  admcticndi 

pofititulicet  hactenus  dffcrre  videantur ,  quod  vini  &  fundi dirfirentta  cft.Quodattinct  ad/.ii. 

dcpofitumaliquandoapluribus  fedicqucftutio  dptric  tycommod.  abufive  inlula  cuftoduidici- 

fcmpera  plunbus  conftituattn  ;  quamvis&  hic  rureoicfpcclu.dum  v.\\  habuatot  ignemrccte 

dubium uiovcat/.^  k.f.d.iicl./nal.  ubiquisultio  curat,ncorutur incendium.  Quarlicct  itafint, 

olcumquodafcpctcbaturdcpofuit  ,  idqucfc-  nectamen dccft.quodargumcnt.sfcntcntiac  nc- 

queftiura  cflc  res  ipfa  &  vciba  tcxtus  often-  gantisreponaiur  :  fiquidcm  non ita  facilc pro- 

dunt.  ptetmutatam  aliquam  quabtatcm  fit  tiantmu- 

L  1  T.    D.  utio  contract  us  :  &  cx  co  quod  in  ccotonibus 

Unica  hic  movctui  quxftio  dc  objedo  depo-  noftris  nuJlum  immobilis  rci  depofitx  cxut  e- 

fifi.anctiaicsimmobilcsporTmtdepoui:  quod  iemplum,iiihiJfolidi  concludi  potcft,  &  argu- 

aftit.ua:  Gvr.id.ad  tubric.  de  fequeftrat.  nttm.y.  mencumanoutionedefumptum  lcvc  fitil  cft, 

fjfjtfj.Ccd  Trcut.poft  Dd.negat.  1.  quod  cura  &  vcl  inde  confuutur  ,  quod  fcqueftrum  rcct- 

iciimm'  b:lisabeatinfp  ciem  mandaci ,  quod  picnsetiamresimmobiles.fubgcnenJinomine 

iltmatut  txl.i  $.4  d<  pf  *        vtrb.  ubi  proponi-  dcpofiti  confinetut.  Ego  ita  ftatuo,  rcgularitct 

tux  nundatuni  annexam  lubcns  cuftodix  le-  dcpofitura cflc rerum mobiJium,  fcdtamenal- 

gcm.dopofitumautem  ttrgum.l  1.  $.11.  rcipicit  tcracapaululumnatura  ctiam  icium  immobi- 

cuftodum  nudam  :  tjux.mebusimmobilibus  Jium  dcpofitumcflcdcfcudam.  1  cxcmplocom- 

no-  A.(*.  .••.tmocaiumptoptienuiJacft.  1.  ab  modati.quodadmittitrcsimmobiJes,  2.  quod 

Etymoiogia  tx  l.i.inprmc.  b.tit. quoii  depofiiutn  aliaium  quoquererum  ,  in  quibus  fimplcx  cu- 

dicatur  a  po:icndo.  }.  quod nuilum  d- j  ofni  111  ftodia  noniufficit.dicrturtfledepofitum,  vcJuti 

tcbus  mobiltbus  rue  noltto  cxut  cxr:inpJum.  ftrvtl.yj,.6.cemmod.l.i.f.fiquit  9  h.tit.  quita- 

Pottopoft  patteaffiriiuntcduo  praecipuc  argu-  mcn  propnr  dcpootnoodicitur,  &  tui  mfupcr 

nicnt.ijfl*iit  Gcedd.  I.quod  ctiaro  rciuin  itnmo-  cibana  pratftandafunt.  d.  $.  9.  1.  fi  poteit  cfle 

iNjliutn  di.atut  •  fll-  cuftodu  ptr  l.  5  $  cufio-  nuQdatumannexamhabens  lcgcm  cuitodix  d. 


,  c.mmou.  tcg.i.t  tJ  i&l.  U.  d.ptru.rti    Ug.  t.  %.  4.  d.  prtfcript,  vtrb.  Ug.  1.  $.  1*.  h. 
ttttid.  a.  quod  cxtcut  ici  irumobiJis  dcpofitx    ///.  nihil  obltabic  ,  quin  t  tum  pt.flit  ciTc 

dcpobtua  aaacxam  tabcns  lcgcm  mandati; 

4.6- 
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4.  facit  quod  aiiqox  r«  immobilejnonmul- 

itinicur.t  tc!  .1  Jminiftracionis dcfidcrant,  ur  vel 
ideo  cjula.oJi  Jcpofitum  non  ftatim  debcat 
CtWirc  inin.inJacum  :  vcluti  fi  cuilnfulxvcl 
bortci  cudodui  comniillu  f\t,Sc  eulpa  vicinorutn 
veJaliunde  igniierumpar.  f.  fipactum  uftira- 
xium  in  depofito  pccunix  non  planc  cransfor- 
matdcpofitum  :  multominus  id  facietqnalius 
teitmmobiJi;  :  cum&aliascontractuscxcon- 
Tentioncaccipiantlegem  &  frequenter  in  con- 
eurfu  Juotum  contractuum  illc  celcbratus  in- 
teUigatur.qucm  paitesdefigoaverunt  :  cmn  Sc 
regulariter  qualitar  rei  non  diftinguac  contra- 
etus,  5c  rationcprxftarionum  multum  intcfir, 
an  dcpolitum ,  an  raandatum  ccutractum  djca- 
mus:  ut  proindc  vidcndum  fu,  nc  prxrer  volun- 
tatem  conuahcntium  ftridlius  &  gravius  altet 
•bJigcnu. 

THHSIS  V. 

Hxc  tbcfts  non  fatis  bcnc  cum  prxccdenti 
cohxret  >  Sc  diccndumpotius  crat  ,  obhgart 
qucm  contenfu  expretlo  vel  racito,  Cxterum  ii 
mtutioinexegcfipropo(tta,y»  nihtl*f*ttt  dtpo- 
nentu  iicium Jif  ,  vcl  potiusfcntentiailla,quod 
pattCHSaliquiddeponiobligetur.in  dubium  vo- 
cari  poflc  viderur ,  vel  quod  utrimquc  confen- 
fus  cxprclTuscire  dcbct ,  vcl  quiaproiuvito  ha- 
bctut ,  qui  confcnfiflc  non  probatur  /.  8.  $.  l.  it 
fTOCMT.  Sed  tamcn  rectc  relpondctur  iftti  J  non 
ctlc  gcncrale ,  &  quibuUam  cafibus  confcntire 
intclLgi  qui  non  contradicit  Itg.t.  $.  x.jolut.  mn- 
/riw./.f.</#/M^r.textusgtncrahs  tnltg.Co  dertg. 
jur.  Sc  cxpretius  confenfus  divcrlimodc  acciff- 
lur,  vclproexprefla  vcrbali  declaranonc ,  vcl 
quatcnusoppouiturconfcnfota  legc  fiibtucHc- 
eto.qui  conftituit  quafi conuaftus:&  qui  aliqua 
repcncs  lcdcfolita,  cum altcr fe cam  cuftoJic 
ipfius  committcrc  Jicit  ,  cum  rccufatc  utique 
pollit.fatisexpicfll-,  confcntire viJctut.quoria- 
liasciufmodi  contraiftuscum  mutocclcbsati  no 
poflc  icquerctur.  Ncquc  obftat  d.l.  l.^.i.d.pro- 
tur.  quia  in  nottra  fpecic  iplaaccep  ratiune  con- 
fcnfurn  intelligiur  ,  Sc  cum  procuratotadfa- 
crtim,&  fi  nonfccent.ad  mrcrv-iVc  rencatur,  non 
facilccitra  expreflum  comcnfmn  eum  obligari 
ftatuemus.  Nou  obftu:  ctiam  /.  ftnnlt  dt  jZrt. 
quiafurtumexaftcctu  Sc  animo  funs  acftima- 
tur.necfacilc  excuiat  a  dchcto  patictia  altcnus, 
quinoa  p  tcft  ptxfumi  p.ifliis,  utactioiicm  fur- 
ti  rcmittetct.  Et  hartc  fcntcntiam  commu- 
ncmcflc  colligt  pouft  ex  uajitis  aMozz. 
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cf,  mlt.hie  nttm.  f.  &  10.  dc  qUx  tradit  poft 
Azou  glofl.  &  CafVenf /»/  linpnnc.h  /.  ubt  ta- 
men  ntinti fubtiiiicr  diftmguunr,  an  quis mxe» 
rit  fe  deponerc ,  an  poncre ,  5c  htx calu  quta  po- 
nensnonnbdicct  afccuftodiarp.d.pofitum  cflc 
nrgant  :  dcquocxcircumftantiisputotflc  fta- 
cucndum. 

/j»»*WfMw*n.]Hocidemuadit  M  zz.d  lo- 
co.fle  ratio  dittcientix  expcdira  rft  .  quod  hi  ex 
officiotencntut  ,  Sc  rro&tcndo  fc  ve  bi  caufa 
caupones.ad  cuftodjamtetum  feobligare  intd- 
liguntttr.Necminus  cerracftexcrptioaTr.lub- 
jccra  ,  fi  prxdiXcnntieroJlcteneri  ext.y.nAnt. 
etHfjlab.  nbi  iniuriani  fjcit  Baitoiu.  qm  hmc 
mtnime  Jiflcnnt.fcd  qcxitioncm  trac>at ,  an  i- 
dcmftt,  ii  hofpitc-  prxdictioniotpicflt  nnnc6- 
fenferint,  Sc  opinionesc  nrrjriasglotl.  &  P>  tri 
diftinctinne  rccte  conciliat ,  an  caupoprftm- 
gtcflum  hofpitis  8c  t es  re crpt as  cum  jam  nbhga- 
tuseflct.aoanreprxd:£tionciUafuetit  ufus.  II- 
ludquoqucinrhcit  lit  A.  non  rectc  fe  babcr, 
quod  ex  fola  patientia.  fividclicet  dcponens  ni- 
hil  dtxerit.ncgai aketum  obhgan.ii  res  futto  vcl 
alio  cafu  percat:quoniam  ur  mazime  depoiitum 
conuaclum  dicamus,  tamrn  Jcpofitatius  ic  ci- 
tra  cttlpam  Jaram  vei  dolum.cafu ,  vcl  ctiamtc- 
gularitcr  furto  petcmu ,  non  tcuctur. 

Lit.  B.  &  C. 

Aitinthefi,  quod  dcpofitarius  quovis  rem- 
porc  oflicio  luo  hbcrari  poflit.fi. ut  Sc  deponcns 
quovis  tcmpore rcm  rcpcrcrc  poteft.  Hocqui- 
dcm  jamtraditum  cft  th.i.lit.G.  cxtcroquin  ll- 
latio  &hacin  rcdcponentis  fcdcpofiutii  v:tio- 
ia comparatio eft :  qviia  depolitum  iitgratia dc- 
poncntis  .  Si  Jcpoliurtusquo  minus  ftatim |C 
quaodocunquc  recipiat  ,  intereflc  prxtcndere 
potcft  ,  ficutex  adverfocommodatum  rcflitui 
quidcm  pro  Jibitu.fcd  pro  atbitrio  commcndan- 
tisrcpetinonpotcft. 

Sedanper  impenjtu.  ]  Ncgar  proprerimpcnuu. 
in  dcpofitum  fictas  tcftitutionem  depohti  te- 
cufiti  poflc  Conttatiam  fentcatiam  )amolim 
probavit  Placent.  qucm  tcfcrunt  Sc  fcquutuuc 
Cyo.  m  l.  [iquu.xo  Cod.h.t.injin.drtbuL  Bald. 
infat.SiUc.nmm  4.^  C-fttenl.n*»».j  eaque  pro- 
barur  1.  ex  rcgula  le$.  18.$ .ulmr  c. ■■nuncd  qu:c- 
quid  contrariojudiciopctipotcft.abeoqui  «li- 
rcdo  convcnitut  tctineti  poflc.  i.quia  Juftinia- 
nus  prohibct  compcniattoncm  &  retcntio- 
Ooo  i  ncra 
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Bcm  ob  przfumpura  perfidiam  cuiufmodi  hic  Czteruman  perfbnz  affeclrio,  ita  enim  legeo- 

nullacft.  j.  quiahoc  ipfumuciteconventum  dura  eft ,  altcri adtioocm  faciat  acquirt,  quara 

cenfctur.utdepofitariusfaccrct  impenfas  :  quz  quzftionera  alio  rcmittttTr.  videbimus  inira 

ratioeft Bald.fi: SaltcetJ  itoubi.notanthocde-  part  x.difput.27.th.i.  ' 

fcendcrecx  volunuteipfiusdeponentis.  Et  has  T  H  £  S  I  S  VI. 

xationes  fortiter  omnino  procedereputo  in  im-  Fit  tamen,  aitin  pr.  Tr.aliquando  .  utnon 

penfisneceflariis,dequibas  in  confervationem  idem  fpccie,  fcd  generc  refticuatur.  Non  fatis 

fcilicecdepoficifa&isnominatimagir  Treutl  fic  accurate  .  quiahocnon  ficcx  depofiti  natura. 

ciuti  Dd.  qui  exemplum  proponunt  depoGti  ledcuejusnorillimireiminiexccduiitur/.  14.  fic 

fcrvi  &  cqui.cjui  ntipii  loquuntur ,  non  poffunt  dicendum  potius  erat.  przccdentia  obtinere  in 

vivere  de  vento.-  facit  quod  impcnfz  neceilariz  depoftto  regulari ,  fic  inde  de  irregulari  fubjici- 

rei  quafi  conftituuntpartem.fictribuunt  impen-  endum  aiiquid  >  licetfortaftisrcttius  th.  r.  pio- 

denti  ius  in  rC  argum.l.^  J.fetit.htreJ.      l>  $-  *•  pofitz qualiuti  dcpofici de eod.  reftituendo.hoc 

tm^»/Zi«ir«<sVr.idqueampHusioiifirmat,quod  cxccpcionis  Joco  ftibjeclum  fuiflct;  Scthcetnc 

)uft::i.;?i  l.un.  Cod.  d  rei  uxor.  mclion  §.  taceat.  j.  fraus  fierct  conventioni  pattium  przcipue  de 

•vtrj.fed  nte ,  cum  omncs  removerit  exceptio-  przftandts  ufuris  ,  quz  ex  mutuo  non  dcbcntux 

nes.ramenimpenfasneceffariasexcepit.  Neque  citiaftipulauoncm .  receptum  videtur,  utpro 

obfttt  l  ult.Ccd.d.comt*nf*t.fr  l fiquii.u.Cod.h.  depofito  habeatur  ,  utfortaflis  non  rcctc  Tr. 

tit.  quz  acxipicndz  iiint  de  compcnfationc  vel  hac  th.  lit.  C.  quafi  pcr  ampliationem  proponac 

xetcntione.ex di  verfa  caufa. fir  ad illos cafus  re-  etiam  tum hoc obtiaere,  ubi  de  ufutis  convenit. 

fercndz.inquibusdcpoiiuriusjus  in  reipfanon  Rercrendaautem  buccft  /  ituutvtmii.locM.vtrf, 

cftadepms.quod  perneccflarias  impenus  eum  idtmjmru.  ubiproponiturhxc  fpecics  depofiti, 

confequi  jara  oftcnfum  cft.Czterum  dc  impen-  ft  pecunia  detur  nonobftgnaraan  tantundem 

fis  utilibus  facile  admiferim  Treutl.fententiam  xcnumeteturf  utvidcri  poffint  duzfpeciesefie 

mrgum  J.I.uz  erj  jedntc Cod.d.  rei  uxor.  «aton.  fic  depofiti  irrcgularis  ,  altcra  cum  padtoexprcflb 

Srzcipue  quod  eiufmodi  impenfas  faccre  ad  of-  dc  utendo  fic  ufuras  przftando.altcra  cu  tactto, fi 

cium  dcpofitarii  non  pertiner.  pccunia  non  obfignata  detur,  ut  ramcn  utroquc 

Quodfifidci  commijfmm.]  ProbathicexpJica-  cafuinitiumcontracTusfiaradeponente  ,  cum 

tioncm  Anton.  Yibi'ad!.z6  inpr  b.t,  ubi  in  ea  altcr pecuniam necperat  ncque ea  egeat .  quod 

ipecietanquam  exfidcicoramilTo,  non  vero  a-  aliasutique  mutuum  futurum  effet.  Illudbic 

inone  depofiti  rcs  illas  petcndas  eife  purat,  quzripoftlt  ,  an  eod.  modo  his  cafibus  dorai- 

Mihi  vero  illa  fentenria .  ut  pote  fic  a  vcrbis  8c  a  nium  ficut  in  vero  muruo  transferatur  :  fic  ratio 

tirulo  altcna ,  non  utTreutl.  cam  appellat.  pul-  fuadere /idcrur.  utdicamus  non  traditionc ,  icd 

cbranequcvcra,  fcdduplcx  Dd.  interpretatio  confurationc  demum  accipientem  domioum 

magisvideturprobabtlis  :  quarum  primacft,  cffici,  quod  alias  dcpofitum.  quod  titulus  tnns- 

quoda&iodepofiriibideturfilio  tanquamhe-  feiendidominiumnoneft  ,  omninoconfifterc 

xedi.  q?  liceraliosquoquchercdcs  abintcflaco  non poffe videatur.  Attamen  pro  TteurJ.qui 

fuifie  proponatur,  metito  tamen  proptex volun-  lit.C.aiiud  ftatuit,  facit  mrgum.  txl  ^.dtrtb. 

tatem  matrisfilio  illi ,  quem  itidem  hztcdem  crtd.  ubiin  cafnnon  diflimili  pecunia  dicirar 

fuitTeprzfupponendum ,  a&io  in  fblutum  danda  effc pericuJo accipienris  in  d.l.^i.  vtrf.  idem  Utsti 

fit.  Alteia  cft  quam  Saltcct.fic  alti  md.d.l.t6.  hoccafu incteditum  iri  afhimat  ICius.  Porro 

snagisfcquuurur,  quodex  voluntatefic  convcn-  ut  pcrfcquamurhanc  ructationeV,  eadcmlit.C. 

tionematrisfilio  utiiis  actio  commodetut  tum  Treutl.  nanc  fpcciem  irregularis  depofitipro- 

propterafTc&ionerofic  conjumftionem  pcrfona-  ponit,  fipoftdepofium  pecuniam  numcutam 

rum,obquamaJiisquoque  cafibus  alreri  aclto  convenerit,  utdepofitaituspecuniauutur.  At- 

datur,  cuxn  quiacx  conrtactn icaii. faciiius  alceri  quin  txl.  9.  $.  uUim.  dt  rtb.  trtd.  hoc mutuum 

f*t»t\tt*£tiofmrl.S.C.mdexhtbtndmm,imn£iml.9.  cffeprobatur  :  ficcura  hic  excedantur  dcpofiti 

S-pen.  d.  rei.crcJ.  fa< ;'n  quod  poflcflio  pcr  iftuffl  limites  ,  hocpotius  tcftringcndum  vidcacur, 

uaditionis  naturaicm  alreri  quziitut/.  1.  i.fcr  ficquidem  ad  dttpliccm  cafum.  1.  fi  pecunia 

Vt^tusit$m^.ubiUa»MZmfA.^ce^r.foStff.  hac  lege  fuerit  deoofiu  ,  ntfiea  depofita- 

t   przftct  uluxas,  2.  Si 
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dcpofitx  ipfr  dcpofiurius  ufum  rogaverirfc 
ufurasobrulcirjuxta  L  14. h.t  cxrcro- 
quin  cflc  mutauin  ft..tuetnns.'  Attamcn  /.  10.  dt 
'  rtb  cred.  rtiam  in  pttort  cafu  pccuniam  mutuam 
ficn  probat  ncquequid  rcfpondcam.  altud  ha- 
beo  ,  uifi  quod  irrcguJarc  etiam  depofitum  de 
quoagitut  in<//.  i+  htit.  quatcnus  cxccditde- 
pofni  naturam,  &  rationc  objccti  mutuum  dici 
pollet,  idquetaatum  con(idera(Tc  ICtumtW. 
/.  10.de  rib.  rtd.qm  aliasiddcpofitum  trrcgulare 
dici  po(Tc  ncgaturus  non  fuiflct.  Planc  cx  mentc 
contrahenrium  hujus  rci  ez  parte  decifio  peten- 
«aerir,aIiasindubiofi  poftca  dc  utendo  con- 
vcniarur  pecuniara  fi  ve  ipfum  depofirum.cujus 
narurxufusrepugnac  ,  inmuruumconvcrfum 
dicam.  Nequc  huc  pertinct, quod  dcnovationc 
cirraezpreisavoluntacem  non  contingenterra- 
ditur  inltg.  nltim.  Cod.  dtnovation.  quia  hoc 
obtinetubi  poftcrior  priorc  obligatione  falva 
fubfiftere  porcft  ncc  dcftruir  eflcntiam  ptioris. 

Paucalahac  thcf.no tanda  fuperfunt  ,  &in 
primis  quod  lit.  B.  circa  lcctioncm  /.  17.  iequitur 
lententiam  Hottomann.  qni  expungit  prxpofi- 
tionem  A.  caque  reteuta  fenrentiam  iegis  pcr- 
verciaic.  Vcrumconrrariopianemodo,  rcsfe 
habet  &  cxpuncta  illa  particula  roca  (enccncia 
lcgisincpta  erriccietur.  Sciiicerhoc  ibirradit 
iCrusquoniamcx  parre  Lucii  Titii  ejuiquefi- 
Jix,  ftatum  &  conditionem  PamphiJi  ignoran- 
tibus  ,  omnia  bona  fidc  acta  (unt,  ideo  fupereflc 
aclionem.  qux  nuJla  futuracflet  fiadomino 
fervi  denuntiatio  interpofita,  adcoquc  illis  con- 
ditio  fponfi  cognita  futflet. 

Lit.  C.  recteimprobar  Hotrom.  qui  in  l.  1  6. 
$.t.  infin.h  t.  lcgendum  cfie  Tulr,  dtpofiti  modum 
nen  txctdtrt :  fiquidem  ea  Jcctio  repagnar  difct- 
tis  vcrbis/.i4  *'d.  ubiifta  conventio  excedere 
dicicurnoriflimosdepofiri  retroinos:  cxterum 
non  explicar  Treur.  nodum  qui  fupereft  wi.j. 
i.quoniam  fiquidem  contractus  iftc  dcpofiri 
modmn  &  natuiam  excedit.maJe  ICtus  ad  con- 
ccdendam  actioncm  depofiti  condudcrc&in- 
ferre  vidctur:  neque  aliud  dki  porcft ,  oifi  quod 
kocipfumprxfuppofuerit  ICtus  ,  Jicetexcedat 
depofitimodum  ,  non  ramen  plan£  &  omnino 
in  aliuin  contractum  abnfle  ,fed  qnadaratione 
adhucdepofitumcfle,  &utinf  lir.  C.  cxDd. 
ttadic Treuc.  infpcfto  inirio  &  volunrare  con- 
trahentium  ,  qualiurem  aliquam  depofiri 
terincrc  ,  ut  proindc  tecte  actionem  depofiti 
competcre,  lnfciatui :  quod  fic  videtux  aaiaud- 
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vertifle Cuiac.  md. I  i^.Ul.9  f**Jt.  JV^m.&ali- 
asfuccincta&  obfcurior  fcribendi  ratio  PauJo 
cuius  eft  d.l.x6.  folcrctTefamiliaris. 

T  H  E  S  I  S  VII. 
Hacth.nonpaucapcccarTr.  «Sc  inrcreapri- 
mo  ioco,  quod  dcpofirum  regulareft  irrcgulart 
confundtt :  etemm  quod  initiodcufurisex 
moraprxftandis  tradit  ,  irregulati  tantumde- 
poficoconvenir:  utproindcnon  recteadjeccrie 
verbumrf£«/4r*/#r:ncque  portis  hoc  rcfcrrctd 
th.  prxced.  ruro  quod  in  irregulari  dcpofito 
ufuix  ez  mora  reguJariter  dcbentur,quin,quod 
alterum  vitium  cft,  etiam  ex  conventione :  tum 
quod  cxtera  hac  th.  ptopofita  pleraque  depofi- 
tum  eriam  regulare  refpiciuar.  JMale  aucem  ia 
cxcgefi comparat  quo  ad  hoc  cxcera  bonx  fidci 

iudiciainquib,  cxmoradebcancurufurx:  quia 
ioc  minime  ompibus  commune  cft,  fcd in  tan- 
cum,  ex  quibus  ^ebecur  quancicas  veluc  in  Ibca- 
cione,  emcioae,  (bciecace,  mandaco,  &  c  Quod 
in  f.lic.  A.  de  ufuris  ,  qux  in  ipfam  actioncm 
depofiti  veniunt,  verum  quidcm  infuistcrmi- 
nis,  fed  racio  adjecta,  quod  forcis  ufurarumque 
non  finc  dux  actiones,  gencralis  non  eft,  fed  fal- 
flc  in  cafu ,  quo  ufurx  ez  ftipulacionc  debentut: 
nec  illa  racio  adxquata  cft  ad  ufuras  ex  mora  de- 
bitas,  deqoibusinth.agit  Treut.  fed  ead,ob- 
ttnetinuiurispaccoadjecto  proraiflis,  quodia 
depofito  irreguJari  Jocum  habcjj  /  14.  mfin.o-L 
16.  S.i.hocttt. 

L  1  t  B. 
Eum  qni  ufurasaccepic ,  renunriafleprivile- 
giis  depofiti  ait  Tr.  Vcrum  id  non  rectc  iubiici- 
tux  ad  ufuras  ci  mora  debicas  quoniam  illa  raci- 
tarenuntiacioadcafum  quoufuxxvei  ezcon- 
venrioneiniriofa&a*  veipoftcanon  ofupecu- 
nix prxftirx funt  ,  pcrtiucr,  l.i.i  quoiittzJi.t. 
Czterum  illi  quod cx  d.  5 . 2.,pixfciri  deponcntc* 
tradirur ,  obiicitur  Ai4.$.iV.  bon.  aut.  tud.  qux 
poftprivilcgta  demum  admiccic  dcponcnces. 
DiAioguendi  videncuitres  cafus  :  fi  pecnniade- 
pofira  adhuc  ezur.  jure  vindicacionis  prxfcrecur 
omnimodo  deponens  >i  1 1 4 .  ;.  2 ,  fi  pecunia  non 
extac.autacccpit  ufaras,  Acceuat  privilcgium, 
aucgracis  fidem  publicam  lequuaus  depofuit  ,8c 
aliis  prxfcrtur ;  qux  tftfcntentia  Cuiac  adl.i.h. 
tit.  lib.  9,quafi.  Pafm.  Verum  quia  djfrkilc  cftF 
utd.l.7.$.i.h.  ttt  ezcipiatutdecafupccunixex- 
tantis,  m.iJ;m  (cqui  ^IolV.  m  d.l.7.  frZaf.md.L 
14.$.  1.  qui  d.§.  1.  ezplicant  de  priviJegio  bv- 
pothccx  xcali  :  quod  firmatux  ex  fioe  d.  $~ 
Ooo   >  ub» 
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TjbidicicurGpeeunil  extet.  futurum  dcpouui- 
tem  ante  pri  vilcgu,  fcilicct  eriam  rcalu,  quia  de 
per.bnaltbus  nulla  dubitatio  c  ft.  F actt  quod  m  % . 
i.dcptivilegioejusqui  in  reftuutionutn  xdihoi 
eredidit,  propomtur ,  quoniam  hic  habcthy- 
po  t  hccam  /.  t . «»  ^uib.  cafu  pignu*  ac. 

Adeoqutvtnm  tjl. )  Ex  co  quod  ufurasacci- 
pier*.  nonptxfctatur  ,  nonfarisrcetc  vidctur 
infcrri,  quodm  dcpofiro  irrcgulan  nonfcmpct 
firlocus  privilcgus  veri  depoUa:  quiahoclpc- 
cialc  cll  m  eo  dcpofito  trrcgulan  .  cx  quo  ulurae 
acccptx  fucrunr.  Cattcroquin  vcrumelr,,  quod 
privilcgudcpofui  veri  non  infiut  fcroper  dcpo- 
firo  irtegulin,  adcoquidcm  ut  non  rcde  putem 
Tr.  ufum  eflc  particula ,  fcmpci:  quociam  cum 
hoc  depofiti  gcnustcipfa  mutuum  potiusfir, 
tanus& paucidimis  cafibusin  eo pnvilcgiodc- 
pofiti  toCUtn  lubcbuut.  Eoqucdcfendani  p:i*i- 
Jegium  quod  lir.  C.  proponitur ,  dc  compcinau- 
cuic,  addepolitumirrcgularcnonpcrtincre:  li- 
ludautcmcad.lit.  C.liquidum  ,  quoducium 
inculcat  quamdobium,  etumante  Juftm.  de- 
politocompcnutioncm  objicmon  potuiflc.dc 
quodictumdiip.  pratced.  th.  7.  Ethoc  taiuen 
hicaddendum ,  fi confidctctut hocad rationcm 
jutisvctc.is,  prmlcgiumhocnoneflc  .  fcdcflc 
tantum  cx  juxcnovo,  juxu  nouta  difpuut.pix- 
ccd. 

Lit.D. 

Aliud  hic  proponiturdepefiti  pfivilegjura, 
vjuodinftrumcutum  dcpofiri  paratam  hibct  c- 
xecutionem.Equidcm  hoc  admitio ,  in  actione 
■dcroliti  hoc  <  ik  iingulare,  ut  cum  dcpulituiius, 
Utpotcnullum  jusinichabcns.mhil  piartcnJjtc 
poflit.cclcritct  juxuconftttutionem  Jutttn.  & 
quafi  lummatim  cogniu  caufa  factcnda  iit  rcftu 
tutio  :  fcdadmittam  amphus,quod  Ttcutl.air, 
tion  poflc obpcuci non darc cxccptioncm ,  cum 

J>rxlc.rm  vix  fingi  poflit  ,  utquis  fatcatutfpc 
utuiz  Jj  ionisfc  acccpilfc  dcpolitum.  Vcium 
fcnrtnt  i  .i  Trcur.  propofite  a!n  plurcs  funt 
crkcrus.  &  pracipuc,  urnec  fibellusncc  fcntcn- 
tu  rcquiratur ,  fcd ftatim  ab  cxecunonc iuctpu- 
tm:quxJiccifcr.tentiaBart  (umiquu  n.C.k.t. 
quara  ibid.  magisprobar  CMjlrtnf  vcriotem  u- 
mcn  omnino  puto  fcntentiam  B.ild.  tnd.l.  n.  in 
quam  magis  mc!iuarSaliccr.itW.  num.  1.  quo- 
Aum  cum  inftiumcntum  probariunts  caufa  con- 
fuutur  ,  vidcri  non  potcft  .  nccperejufmodi 
iullruiucutum ,  uecpct  couftitutioacm  Juttm. 
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fublarus  a«3  ionis  depofiti  ufuS:  &  porro  iderft  ia 
tcftibusi*  ampliusinal.isquoque  contuctibnc 
ftatui  poflct. 

Lit.  E. 

Aliudhicpriv  legium  cft  .  quod  depofitatio 
condcmnatu  non  dentur  qua.fnmcftrei  mductx 
adfaciendum  judtcatum.  Arqtuu  aut  quzruut 
dcdcpufitopfoi.tto  cum  ipia  rcs  «cfpeciesde- 
pofita  rcftirui  petitur  &  piivilcgium  hocooa 
cft ,  quonum  ldcm  cft  in  ommbus  adtionibus, 
fiveinrcmfivcinpetfonam,  cx  quibus  fpccics 
vcl corptis  ccitum.quod  pencs  1  cum  extat ,  te- 
ftitucndum  vcnit.-aut  dedcpofito  itrcgulari ,  8c 
contu  Treutl  ftatuam  ,  cum  hoc  n.Uar  mutui 
fir,inducus  illas  condcmnato  dandas  ctfcquod 
idem  ftatuam.fi  icpcrdira  vcl  touupta,  adxftt- 
mationcmieiisconiiemncrur:  &  pi-iroamj-lius 
idcm  Jicam.fi  proptctdoluni  vcl  contunuciam 
rei  in  litcm  fucrit jurarum  .  quia  hoc  modo  quafi 
vcndtrcsvidctur  :  utnonoblUt,  quodarreiri 
poflitdcdolo&ccntumacutci ,  quxjuiamca- 
tum  Iioc  inducit  :  quia  hxc  divctla  eft  acondc- 
mnatione&induciis.&cuinuus  |Uiamcnto  ii- 
Jo  cor.tumaci  j  cncrccatur ,  non  dcbet  proptcrea 
tempus  JludquaJumcfttc  teodcncgan.  Cxtc- 
tum  circacandcm  tiacutionem  non  vidctur  u- 
ris  apte  aut  vcie  traditum,  ubi  in  Jitcm  |tuatum 
cft.ftatim  rcftitutioncm  cfle  facicndam :  fiquidc 
hoc  cafu  non  dc  icftiturionc  rei  ipftus.fcd  de  x- 
ftimationcprxftjudaqtixritur,  &  utiquc  nnlbl 
rario  crar,  cur  ptivitcgium  illudqu<  djmmodo 
ad  cafum  prxftui  juramcnu  m  litcm  rcftrin- 
gticr. 

Lit.  I. 

Privilegiura  hic  propofuura  procul  dubio  tal» 
lit  in  dcpofito  irrcgulan,  vcl  ubi  dc  xftin.atione 
prxftandaagitur.-  pofitoautera  cafu  tcicxuncit 
lpccialc  privilcgiumhocnon  tft  ,  fcdomn<bus 
a6\ionibuscommune,  quibusresnoftus ,  five 
jure  vindicationis ,  fi vc  adionis  pctfonalis  v.c. 
ex  commodato  vcl locato  pcifcquimur.de  qu» 
ctuminf.^r/.i  dijp.14.rh  7. 

T  H  fi  S  I  S  VIII. 

DcEtymologuquxtraditurJit.A.coiitcndc- 
xefupcrvacuum  vidctut  De  dcfinitione  agit  iir. 
C.&  aitelcganterprobjn  a  Gcrdd.quod^  ito. .' 
<r*r.5.pctfc(ftafequcftriderit.itjo  trsdatur.  Vc- 
lurolCti  in  tradcndu  accuutis  defin  cionibus 
nunquam  labotavctunt  ,  Bc  planc  ciiltimo 
lCtumi»</./.iJO.  dc/iiibcxepotiusquam  exaae 

dch- 


r 
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definire  ToluifTe  :  utique  quicquid  argutetnut  profie  ,  veJ  ut  nihilominus  deponens  quoa^ 

definirio  illa  non  convenit  lcqueftio  nocefiatio:  eficctum  ufucapiendi  pio  poficflore  habcatur  •' 

nam  quoddici  pofiit,  quatenusitsin  ]udicium  exemplo  creditotisqui  licct  vcrcpoflidcat.dcbi- 

apartibusdedu<fta<kin  ludtccmconfcnfum  cft,  toris  tamc  ufucapionon  intcrrunipirur,  fedquo 

neceflatiam  fcquefttationcm  ab  ipfis  factara  ad  ifttim  efteclum  pcrinde  habcturatquc  ficre- 

▼ideri  debere  ,  idtamen  nimis  longe  pe-  dicor  poftidcret  pro  alicno/.  i.  j.  i$.  d.  atq.poffl. 

titum,  &nimtsdurumeft,  uta  parccfact»  m  di-  i\.  mpr. &I.16.  d.  ufut.  quo  etiampertinctquod 

cetur,  quicquidfira  judice  etiamparte  lnvira,  jacens hxreditas  quoad  cftccl u  m  c  ontinuandx 

quoddchaclcqucftracioneipfc  Trcutlct.  afiir-  ufucapionis  pro  poficiTore  habctut  l.  Ciptam 

mar.   Ucitur  Gccdd.  &  hoc  argumcDto ,  quod  40.  d.uftu.  Ulud  adhuc  pcius  cad.  bt.  B.  infcitur 

fcqueftratiofitcontracitus,  omncm  aurcmcon-  aucconcluditur,  quod  partes  in  dubio  voluerit 

traclum aplunbus &  ab  ipfis  quorum  inrcrcft  tranfire poflcflioncm.  Licct  enim hocaliasde- 

ficrs conftat.   Vcrumfalfumeftquod automnis  fcndipoflit,  attamcn  prxmiflis  vitioscfubjici- 

fequeftratto  ,  aut  omnis  depoiitto  contrjctus  tur;quoniam  fi  nou  alitet  rranfit  poficflio,  cjuam 

fit,  quodquidcm  genusdeea  tatttum  dcpofiti  ubipartes  volunt,  quod  ait  Treut.  hactpfaJit. 

fpcciequxconfcnfu  partiumfit,  pnedicwi  po-  B.confcquttur  cam  non  tranfuecx  naturafc- 

teft:  ncqueverofi uoafpcctes  fequcitii  coiurac-  qucitti,  quodautem  ex  naruta  contiactus  non 

tus  efl ,  protinus etiam  alrcram  cflc  conlcqu  rur:  cft,  in  dubio non prxfumitur,  adcoque  po tms  in 

quod  cxempIon.>vationts,  qux.ili.i  voluntuia,  dubiopoflcfiionem  noncranfirc  condudendum 

alianeccflaiiacft/.ip.^/.  novation.  itcm  pignons,  crat :  qnod confcqucns cil  tlJisqux  ttaditipfe 

quod  &  convcntionc  &  cxofticio  magiitratus  Tr. r.  transfcrr;  pofilfiioncm,  quontamindcrc- 

confiituitui ,  oftcndi  tacile  potcft.  Nccmajons  guJaritcrnon  cratisferri  coliigitui.  t.  inccrrumpi 

momcnti eft alcera  Gcrdd.  rano,  quafequeitra-  eocafuufucapionera,  cum utiquenemo indu- 

tioncm  ncccflariam  contraltum  eflcprobare  co-  bio  fibi  prxjudicare ,  <3c  prxcipuc  quoad  eftcctu 

natutcxcmplo  ftipularionis  prxtortx»  ad  quam  inteirumpi  ndx  ufucapionis  pofltfitoncm omit- 

probandam  quis cogi potcft.  Ercnim rcfpondco  tcrc  vellc ptxfumarur.  Dercrpla jittcni  ,  anfit 

I.  quodnemoptxcisc  ftipularivel  promirtcre  quattnus  poflidear  fccjucfter,  ad  cxplicarioncm 

co^arur.  1.  cjuod  edctum  przrons  imponatne-  /.  17.  h.t.&l.)$.d.  tcq.poff  agemusinrra^.i.<fi#»f 

ecfluatem  condirionatam ,  ftipuiarioncm  autcm  21.16.4, 
noo  A  prxtoie.  fcd  abipiisperribus  interrogan-  Lit.  C. 

do&  rcfpondcndopcthci :  &  hinc^.  quod  non       Ait  valere  conventionem.  ut  debitoris  om- 

ca  rauru  n  fetrucfturio  neccfiana  dicacur,  qux  niabouanon  fequuta  iatisfactionc  fequeftreu- 

auroritatem  judice  iii;crponcnteapartibusfit,  tur.  Mihi  hxc  fententia  cx  ratione  jurisnoftrt 

quinimoli.tcrt^ucftraiiorevcrancccfiarianoa  vcranon vidctur :  cquidem  uhro  ncmoomnia 

eft  nec  dici  foler,  lcd  cux  firmcto  oftjdo  judicis  fuabonainiequcfttumdcdciit,necpolfiteaelle 

ctiim  partibusinvi:  iC^cratn.und.Jequeflrtition.  vera icqucfttatio,  quippc  rei  non  controvcrix. 

adco  ut  ctiam  fcqucftratio  pudlx  nubilis  a  Dd.  quam  fpecificam  fcqucfbationis  ipfc  ponu  Tr. 

admitiacur  ,  ut  poft  alios  notat  Beruhard.  &  judiciaiis    fequefttatio  regulariccr  etiam 

<5idt><n.  *dUb,\.obftrv*thn.  Gail.  tontluf.  111.  inrcfingulari  prohibita  eft  tantum  abeft,  uc 

confd.i.  Quodaucem  otiosehicrcpttirdercbus,  Univcrbtum  booofum  fit  concedeuda.  Ncque 

rtanttimus  *.//*;.  4./1/.  D.     .  apparet  ulla  adio  ,  qua  creditor  hoc  obriuere 

T  H  E  S  I  S    IX.  pofiif,fiquiderri)'actaadji.iitaforma!)tadtionem 

Lit  A.  Icd  qux  func  fccundum  naturam  concra<rtus. 

Aitin  volunrari.i  fcqutftrarioucpoiTeflionera  «juin  mutuoadjcdaplancnon  iniunt;  ncquc  vi- 

transfcrti  pjfl;.  At  juin  idcni  cft  10  ncccflaria:&  deoquomodoautaritioipfius  coiuiadus  ,  aut 

Cjuod  fequiturlit.  B.eocafu  partium  ufucapio-  etiaro prxfcripcis  vcrbishuc  accommodati  pof- 

ncm  intctrumpi  (licet  tcclius  dixiflet  ,  parris,  fit  ,  cum  non  fit  indulgcndum  maluiis  ,  nec 

quiaduo  ufucjpcic  ncn  poflunt.)  nccefiariam  creditorisintetfir.quipotiusdcbitumfunmpcr- 

conncxioacm  nonhabec:  qm  mam  i-afequcftei  iequi  ,  jLdiciauura   excouendi  morem obfcr- 

joflldcrc  fotcit,  vcJutcjus  pyfTcflio  vicloii  ?aic  dcb«-  Faut  quod  fcqucitiatio  per  fe 

v  odio-. 
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oJioft.&inhisrcrminiscur.i  ir.hmu  dcbicoris  tionem,cognitione judicis opuseffeait, quar fa« 

fururafit,  &  quoddcbitorcs  inopcsnullumnoa  nein|fcqueltratione  ^olunurianullo  modo  nc- 

paaumadm.tcetecoguntur.  ceflariacft:licct&  injudiciali  praccifc  neceflaria 

L  i  t.   D.  nou  c!Te  videri  poflit.cum  cantum  in terefle  par- 

ScquefttumEcc.cfix  vclbencficiicui  juspa-  tiumfpecrati  videatui.Aitaracn  fcquefter  rema 

ttonatus  adhxret ,  interim  confcrrc  pofle  affir-  judice  Cbi  concrediram  citra  hujus  confenfum 

mat.Idexeo  dubium  vidctur ,  quod  fequcfter  vixpartibusrcfticuct :  judcx  umcn  parteutra- 

nodam  tantum  cuftodiam  vel  poflefConem  ha-  que  confentiente  rcftitutionem  facilc  decernct, 

bet.Nequc  valdc  movet  tatio,  qua  poft  Dd.i»  /.  neque  co  caiii  juftiflima  caufa  ,  quam  tequiric 

i7.A.r.utitur Coftal.  quodalias  diuturnior pof-  Tr.opuserit,  fcdtumdcmum  ,  fijudexpatte 

fitcfle  vacatio:  etcnim  fiquidcm  judicialisfit  fc-  conttadiccntefcqucftrum  tclaxarc  vclit.  Illud 

qucftrario  ,  ejusomnino  conferrecifc  dicam,  autcm  malccohxrct.quod  ftatim  fubjicitut.*/- 

penesquem  fuirpoffcflio,  imo  er  fentcnua  Tr.  t$qut  acltont  dtpofttt  tontrnria  ftqutfitr  id  conft- 

th  tt  /tf.G.adbucexiftit.-  quod  hxc  fcqueftratio  g*f/«r:quoniamhoccopertinet,  utrediurius 

ex  fcprohibira  ultrafincm  cui  deftinata  cft  non  extractafequcftercxoncratioacmabofficioob- 

exrendinequeopetari ,  nec  cftectuspoflcifioais  tinercpofllr.quamvishac  mfpecie  &  incafu  ct- 

iftosparticuminjutiaaufcrredebct.  Scqucftta-  tatar/ f.$.i  h.  t.  non  tam  actionemoidinatiam. 

tiovoluntaria,  fidcpofleflionealrcruttiuscon-  auam  officium  judicisinftituete  6l  implorare 

ftet.itidcm  iutecoDfcrendinonprivabir,iinpof-  dcbcre  fcqucftcrvidcatut  ,  quiacontia  ipfum 

fcflio  dubia fuetit .  ad  uttumquc  jus  confcrcndi  Judiccm  vcl  Magiftratum  non  nifi  ineptc actio 

dcfendendam  pcttinerc.  moveatur  .& ipfcTr.ffc.u.  folo  dccte.o  judicis 

T  H  E  S  I  S     X.  fiocfequcftrumtoUi  adfirmat.Ncqueadeo  mo- 

Lit.  A.  vctcxcmplumridejuflotis  tx  iLuitu*.  \%. 

Aitquodcuftodiadiligensfitcommunis  toti  mnnda.  quia  hicactione  conttariamandati  ad 

gencti  depofiti.tlbiaut  valde  abufivc, &contta  exonerationcm  &  fidejuflione  obtincndara  ex- 

ufumjur.saccipirurverbum<///fje*/«,  aut  hoc  peiitur.  Planead  cxpcnfas.fi  quas  fcqucfterfe» 

quod  affirmat.falfum  eft:fiquidem  Jaftin.tw  §  ,j .  cic,obctnendas,a£tio  ifta  utilis  ciic 

quibusmodistecon.  obl.  etiam  negligentcm  Lit  B 

dcpofitarium  cxcufatum  efle affirmat:  ncquc  fc  m hsec  marire  re. 

qu,turf^ucftrum  eftdcpofitum..dco,n.d  ve-  Aiu$oraitntar .     ^  inaximchocanfcq«e- 

mtd.l.gcnscuftod.a.utnnx.mchxcindcpofito  BecdrJj,Iocilifil  ,  3lbiuio  j3idi 

fpcc,al.teau,i.tetut:&  tamc.i haudfcioau  hac  irtcndlim  cfl,  ncc;liC faic praccife  cett.cafus 

in  te  d,  vctfa  depof.t.  fpecahs  &  fequcftr,  ur  co-  J^.  &  dcfioif.  ^ 

d,t,o.n,fifotte,p{atc,fequcftrarxcond,t,o.quc.  Exc0ufafrod,*al,tMii.  ]  Abutituihocvcibo. 

cura&culcuramd.gct  ,  majotcm  d.hgent.am  quonian/irf vc rc prodigoJnuiIa dubitar:o cft,& 

expolcac  pcrrioct  hoc  tantumad  cafum ,  quo  peticuJum 

.          t     ,.                 r  •    r      n.  cft,  ne  tes ipfa  petiu  a  poflcflbrc  coriumpatur, 

JMdjfttahenditantumpetm,fcr,mfequeitio,  ^fi^eJ  ea' CICCpt.  d.lfipentut.de  quoca- 

quoadfructus,nonaurcm,naltcro  cafu,  quem  falnaamr«c^julrUrfr.Vj.aG««.JwL  ut 

Tr.h.c  propon.r.f,  cuftod.a  rct  d.fpliccret  bono  oindecpdern  ffrWpoflu  fitX.  traditus  de- 

patnfam.quon.am  fcqucftro  nudo cuft0d.,&  ad  J                         v        proponit„r  in  l.tt. 

fummum  fimphc,  adm.niftratori.arbitnum  hu-  in%Jxfficpr4tyw  /<?           P(  flltilJmr, 

,usie,peim.ttendumnoncft,cumrorta/fiSJ,t,-  J              ^^iLalw  Lcttfud.  c.J. 

gannum alccrurrius vclracione  afTecl,on,s ,  vel  ^         ,      fcqucftiatio  fitccflatura. 

alias  ob  caufas  rcm  ipfam  potius  habcrc  ,ntct ef-  P1*""*            k^ww»»w  u 

fcpoflit.IUudhacthcfimethodi  vitium  eft.quod  LlT.  C. 

cumbxcficut&prarccdensthef.advolunuriam  Jftnhucftrtintntcmftu.  ]  In  fpecicciutx/.t.J. 

fequcftrationera  tefercnda  fit .  fiquidem  feq.de-  19  dt  collnt.  revera  quidcm  8t  pioptie  fcqueftta- 

mum  tbef.de  judiciali  traftafe  incipit ,  pleraque  tio  noo  eft.nec  ibi  res  litigiofa.,lla  tamc  pt optet 

umcn  tb.ctiam  judiciali con veniunt ,  quin  imo  dcfcCtam  cautionis curatoris  conftitutio  fcque- 

la&nis 


idejusproptiumeft,quodliLC.  cixeacjusfiai-  ftfacioAinc 

iafpc- 
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in  fprcie  /.?.o  $.1  C./jV agri.  ry  ctnf.  frucruum  de- 
pofitio.qtiippcquod  ibi  funcius  1  i c  luigiofus,  & 
fructuum  rairnte  inJ.c.  ?.  te  ftqHtJlrat.  admitra- 
tur  fequcftrAtio  :  &  a'm  nec  m  cttful.tdtim.C. 
auih..xi i.ltrt.procltm.cQMi*  fcntentiam  Treutl. 
fcqucitr.uio  futura  fit  .  quod  ibi  ptincipaliter 
non  dc  rcbus  poifclfis ,  fed  de  ipfo  ftatu  contrc- 
▼crfiacft  NcqucteftecitatusGcedd.  in  eocafu 
fequeftrum  magts  voluttrauum  cffe  rtatuit, 
ex  viti.ifi  rationc ,  quod  tbi  pcrraittatur  colonis 
fideiiiiforesdare?vclqiiiaforte  proprer  inopiam 
fideiuifotcsioveaircncqucunt,  exquacaufa  in 
fpccie  1.7.  $.f>'i.qnt>atti  Jjtr.  cog.  fequeftratio ue, 
ccflaria&rcipecux;fHid  oificiura  dcpofitioad- 
mir-icur  :  vel  quia  r  ci  imncccllariam  fequcltra- 
tioncm  rc^ularrcr  faciUattonis  prar/btto  &  iro- 
pcdi:  6croil!C.C.ctcri->qu:rirectcO>i(.'.  tiid.  ccn» 
«Ut*t..li.l.itg.zo.inprinctp.tuml.xc.Cfd.hcAt.  pcr 
diftinctioncm  eoiouocum.quam  cnam  ipfi  tex- 
tus <x  rcs  :pla  fuppedirauc :  quiaala  rario  cftco- 
lonorum  ,  quiannua  pcntionc  coIuntWjf.  15. 
aliaeorum,  qui  fubruilcrioribuslmpp.pnmd 
cmcrfcrant  ,  &qutcondi;ioncfuarcrram,  cui 
adjccti  funt,coIuut,&  terrara.ipfam  quafi  domi- 
nam  habcnr  & agnofcunt.hccc  harc ahtcr  &  ma- 
lecxphcct  Corsj  j  mtfetl. 

L  t  t.  E. 
Nonmttu»  ttrmorum.  ]  Equidcmnon  eft  fe- 
cunduin  Ycramiurtitiatn,  utcx  haccaufaaltcri 
potTeffioaufcratur  ,  fcd  porius  quifqjc  in  fua 
poffeffione  dcfcndendus  ,  &  alccrius  injufta 
Tiolcutiacoetcenda  ert.  Attamen  cum  boc  to- 
tnm  arbittarium  fit,  altquando  obcircumftaa- 
oashocadraituminimeabfurdum vidcatur,  i- 
rao  nec  contrar  um  juri  civitt,  j>nfi:ppofita  no- 
ftrarcipubl.forma,in  qiu  1!  quvidoparces  vcl- 
uti  principcs  Germaoia  ,  au:on:ate  m  .gtftratus 
ordmarit  pruprcr  potciuiam  fuam  uus  coerccri 
noa  poflunt,  &  um-.n  ncitiictconftitutiolrn- 
pcrii  ad  cafura.quo  utsrmte  fc  pt  ftefl  ircm  con- 
tendir:  (uoerquo  cum  icruentu  ncn  n  acurcfa- 
tisheripotEc.nuiil  intquicrt,  intcrim  poflcifio- 
»ernIcqucftrari,duradc]urcp<ir:lforto  cogno- 


Lit.  F. 

Nontafumjtvititmartri.^  Cafus  ifte  nor.  fatis 
fecnc  hucrcferri  vidctur.quia  nc  ncttcotuiover- 
<iadcrclitigiofanuerdun«::niii  qu;s  impropric 
dixetit.uxorcm fuitptiusconrtoverGani  marito 
movcrc.  Phacptrc  cxtrinfir.if^,  nec  libi  rclin- 
quituzmuhcr.uec  ouruo  rcfticuitur.tedroatio- 
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na:, quz  fane  fequcftra  videtur,cuftodienda  da- 
rur.recttusfane  quara  curatori.ut  Treut.ccnfcr. 
cum  pcriculofumeflepoflit,  ovemcommittere 
lupo,&  eiufmodi  fequcftro , qui  altcrum  in pof- 
fcflione  turbarct ,  &  ipfefructus  pro  quibus  rc- 
ftituendis  nulla  cautio  prxftari  potcft  perci- 
perct, 

Lit.  G. 

Ait  cx  re  fcqueftrata  fructus  prxflandos  eflc 
parri,  quia  cum  non  tollaturpoflcflio  ,  confe- 
qucntcr  nec  ciusencctus.  llbi  multanotari 
poflunr.  1  quodetiamaliquandocx  caufa  ne- 
ccffarix.fcqueftrariouis  poflcflio  txanfirc  potcft. 
2.  quod  Trcutler.  inexegcfihocipfumrcftrin- 
gic  ad  cafum  partii  cgcntis  ,  quodfiratiobona 
cflct.in  omnibus  idcm  obtinetedebcret.  j.quod 
in  cafu  rei  fequcftrat.T  regularirer  ctiarn  fruclus 
infccpieftromancat  ,  tum  argumenr.eiusquod 
rtadit  I"r.  th.prtctd.lit.  B.  rum  quod  proprer  fo- 
lam  f:ictuum  diflipationcm  fequeitratio  con- 
ceditur  mcap.yde fcqutflrat.  fiquideracum  ipfa 
rc pcc::ac:iam  fructusveniuntrcrtituendi.quo- 
niara  &  malz  fidci  poflcffor  &  crcditor  ,  qui  rc- 
verapoltidenr.frufrnsfaosnoo  faciunt.&  cxad- 
vcrfocr.nd'  ctor.fr.iiftuaiius &c.  qui  noo  poffi- 
denr.fruclusacquhunt&fuosfaciunt  ,  dcquo 
lattip.t.difr.zi. 

T  H  E  S  I  S  XII. 
Lxt.  A. 

Qnod  folo  dccrero  judicis  fcquefcrum  hoc 
tolii  irttrmcr,  fimpliciteradmittendum  non  vt- 
dctur.utvidelicetparteinvita  ,  cujus  intercfle 
vcrfatur  llqueftrum.aut  citra  fatisdationcm  re- 
uxer,vel  etiam  adverfarium  ad  caucionem  jura- 
toriam  admittat  :  quoniam  verfaturhacm  rc 
nontamnobile.quam  mcrccnariura  judicisof- 
ficium  ,  utproindefortaflisnccfufficiatpcrfo- 
namajudiccliticdi{»namexiftimari  :  &alura- 
tiocftcautionumabarurr.  ,  quarcrcaco;iftitu- 
tioncm  judiciijdc  pcifequendo  lit^Tt.itidicio  fi- 
ftendo  &  cacera  przftantur  .  'ibi  in  .'i;S'uf  ura 
catitiojuratoriaadmittitur  ,  q-tod  iltccr  p.uti 
confuhum  elfe  ncqucat,  bic  iuccm  n  Hi!  pt  hi- 
bcu  rcm  telinqui  pcncs  fcqueftrura :  cum ;  tar- 
fcttiminfpccichoccafufatisdationem  juta  ;c- 
qutranr.quznoa  fit  ntfi  pcrfidctiilTorrs :  qua  Jc 
caufapaturafubtilccft.quodlit.  B  ic  C  Trtuil. 
air,  tolli  fcqucfttum  per  tatisdanoncm,  in  coquc 
non  fufhccrecautioncm  juratoriam:qi.oniam  i- 
fta  cautio  ncc  folet  ncc  potcft  dici  latisdatio, 
Ppp  juxu 
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juxtarraditafupraaV^Mf  .f.th.i.  lit.  ^f.Cctcrum       Quorumcafuum  fi  rccta  oppofitio  eft.feqiie- 

e).  lit.  B.  Jimitatio,  mfif»tu4atio  fufficiens  interpo*  tut .  i-  ctiam  in  dcpofico  iimplici  cx  caufa  infaci- 

mtuur,  nou  cohxrct  cum  co,  quod  prxmifit,  tolli  ationis  conderaoatioucm  crcfccre  in  duplura.  s> 

fcquclt;um  ludicts  de<rcto,&  ommno  legcdura,  indcpofito  neceflitatis  ctiam  citra  infici.iuoncm 

jif*tud*tio&c.  vclpotitts,  *utji  j*tud*tio:  ut  Cc.  in  duplun»  ficn  condcmnationem.  Atquinquo- 

hic  altct  iit  cafus  ,  quo  tollitur  fcqucftrum  judi-  ad  poftcrius  hocabfuidum  cft  cum  qui  bcnehci- 

cialc :  Iicct minus tectafitoppofitio,  quod fim-  um  prxftittrinduplum  teaeri  ,  niii  hocita ex- 

plici  fatisdationis  pratftatione  citra  autoritatcm  pliccs,  quodcum  ferenonnifi  prxcedcnrcintcc- 

judicts  vixhocobcineri,  pofle  vidcatur.  Cxte-  pellatione aclio inftituacur  ,   contra ncgantem 

rum  cum  Trcutl.  tribus  rancum  cafibus  feque-  exccajudicialicecactioin  duplum  dictan  poffit: 

ftratiooi  faciac  locurn.dc  duobus,  prodigalttatis  quod  tamen  falJer:  fi  ceus,  vel  iufhm  igtjoiantix» 

&ftatusi»certitudinisoec  dubitatiocft  ,  &  io  quiafortehereseft  ,  caufamprxtcndcie  ,  vel 

ccrnorcs  Jccifa videturper/.7.$.  ult.quifat'ud*r.  preptctimpeafas  faclasjure  teftitutionem  de- 

e$g.  ubi  co  cafu  rantum ,  quoperfona  fufpccla,  pofiti  recularc  poffit.    Prius  autcmillud  falfum 

eft ,  rcm  fcqucftrandam  ellc rcfpondetur.  Illud  eflc  puto :  tum  quia  citra  rcxtum  in  pceualibua 

qjoqjcdcgulI.iadifacultaic  lit.  fi.  minushuc  cxtcnftofacicadanon  cft,  tum  quuhacrauonc 

pctciuete  videcuc  :  quodcum  fcqucftratiobxc  Anllahicinrcr  fimplcx  &  neceflitatis  dcpofitum 

exctaordinfm  flc  quafi  contra  utioncin  jutis  ia  dfct  !iflcicntia  .contra  rcxr,  wl.i.  § ,|J  t.  quo 

cafuneceflicatis  pcrmirtarur  ,  tanrofacilius  &  ipfofcntcutiailla,  quam  Ttcutleri  vcrba  prxfe 

iodiitincte  prxfticacaucionc  cam cel.arcvclcol-  fcrunt,  coufutarur,  ficuc&cx  Paulo  t.  fcnt.it. 

Jiftatuendumcft:  raaximccum  fcqucftracio  vix  Ex  caufadepofiu  inquic,  I.cgcXII.tabb.  indu- 

fur  uuivcrlitatis  ,  fed  corporii  alicujus  ,  cujus  plumactiodatur,  cdicto  prxtorio  in  fimplura. 

Tcftitucndiaomincfiidoneecaveatur,  nihiliu-  NcquccnimhicTr.de  actioneilla  prifca&de- 

terefle  vidctur  a&oris,  fi rcus  inboms  fuispro  fuctaexXlI.ubb.agercvidcripoteft.  Ncque 

libitu  grafletur.  obftat  %.ftdfurti.  16.  \nfiit.  dt  atlien.  quoiiiam 

T  H  B  S  I  S    XIII.  ipfoverbo,  intcrdumluftin,  fpecicra  illamde- 

Abutividccut Jit.A.  appcllationcaclionum  pofiti  ncccflitatis  dcfignac.    Illudccrrum  cft, 

civilium,  qiix  in  ufujutis  juxcorijs  opponifb-  quudlic.  F-  condcmnatum  iofamia  notariait: 

rcot :  ncque  vidcohicquxfit  actm  prxtoria,  nifi  liccc  non  cectc  rantiira  faciat  mentionemdolj, 
•biexcaufain  incendiovcl  oaufragio  ficti  dc-    cutn  idcraproculdubio  obtineat  ,  incafulatx 

poficicontraiofitiantemagiturin  oiiplum.  Cx-  culpx:  licct  fimplicitei  re&c  dicatut,  condcm- 

tctalit,  B.  St  C.  cx  fc  pcrfpicua  fuur,  &  otnnibus  natumcx  cauudcpofitt  ficriinfatncm,quoniam 

cx  coutractu  actiontbjs  commuaia.ut  pcrpctux  rancum  ob  latam  culpam  vcl  dolum  adio  dcpo» 

finc&proporcionchxreditaria  cranfi  onx:  fcd  ficiinfticuitur:  nifi  fonc  Tr.  illoacafus ,  iutcllis- 

Bc.C. io  vcrbo .  indrviJui  .  bomonymalatet,  gic,  quibusjuxranoiatath.z.  ex pacto  fivccxr 

quiaahas  individua  Iblent  dici ,  v. c facla&  pretfofiveraciro  rfepofitarius  oblcvc  vel  Jcvif- 

jura.quxnullo  modo  prxftationem  partisrcci-  fimamcuJpamconTenitur.ex  qua  cauia  rafamem 

I Mint.juxta/. x.  f.ude  V.O.  fcdm  /  i.jj  jt.  h  t.  fiexicondcmnaturn  vidcatut  ebfurdum  ,  dcquo 
qucm  nonnificaufa  Ant  F*f>.iz.conuR.i6  Tti-    etiam  a<ftumaJiquidfupradifp.8. 
boniano  adfcribic  ,  fimpliciterpecunia  oume-  Lit.  H. 

rata  corpori  vcl  fpcrici  opponitur,  qux  aliis  pro  Aic,  quod  in  fcqucftrum  non  fic  actio  doli  & 
parreindivifa  prxftan  porcftw  d.l.i.§.  i  Plane  prxfcnptis  verbis,  &  tamcninallegatisfubjicit, 
l.ult.C.hJ.  nec  valdcelcgantem  bnbet  cafa  n  ,&  non  oegandum  cfle,  quin  cumactione  cx  con. 
hucnon  pcrtincntem :  quiadeciditur.quodcoo-  tracxu  pofllnt  concurrcre.  Quodgcncralius& 
tra  hxrcdcm ,  qo  i  partcm  fuam  exegit,  fi  poftea  obfcunus  dictom  cxplicandum  eft  ex  Gced.  qui 
tcs  pcrcat ,  vcJ  aliasa  debitore  inopc  ptxftaci  cit.  Ioc  a<ftioncm  fcqucftrariam  cum  actione 
acqucat,  nuilum  cohxrcs  babcat  regtciTum.  prxfchptis  vcrbis  concurrere  pofle  ftatuttt 
Lit.    E.  quaravis  juxta  vcrba  TreutJert  concoifusetiam 

Duoskicptoponit&libi  opponit  Tr  cafus    actton-s  fcqucftrarix&  ailionis  doh  fuericad- 

quibusacliodcpoiitiioduplum  detur  ,  fi  rcus  roittcndus.    Quod  tamcn  v«rum  uoncft  ,  pec 

aeget  ,  &  fi  necclliutis  cauia  depofitura  fir  U.d.tM.  m*l.  quin  ncc  vcrum  puco  ,  quod 

prxr 
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•rxfcriptis  verbis  acrio  cam  fequeftraria  coii-  porrocad.lit.B.mnlcomiHuscicufarj.quiman- 

twxziexiii.tjfhd.prAfcrtft.verb.  8c  videtur  datum  principis  dcfiniunt&c.  Atqniohoccum 

ubi  TrcuJ.  contradicerc  :  fiquidcm  contraria  prxced.fiveraandarumcootradusfivecrrictum 

funt  ,  nondanin  fequcflrum  hancadtionera,  dicarur.  nullam planchabctconncxioncm.neqr 

quodafnrmararinth.ictamcn  concurrcre  cura  adcofatuifuerunt  Dd.  citati,  utmandatojuxta 

acTionefcqucftri.    Rcgulareatiqueeft,  utubi  hanc tracTationcm  accepto  dcfinitioncm  iftam 

daturacTiocxcontracTu  ordiaaria,  ccflct  acTio  accomroodarent.EftaJioqutnillaaianJatipsin- 

fubfidiariaprxfcripeis  vcrbis.  Nequeobitar/.y.  cipis  dcfioitio,  8c  gcneris  8c  difFcrcntiar  ratione 

f.fioUum.d.dol.m*l.  quia  ibi  plane  negatur  acTio  Titiofit. 

fequeftrarta.uradeo  fruftta  ad  ejus  concurfum       Eiquod  mandatum  bonxfidei  cfle  dixerac 

cum  alia  acTione  probandum  adducatur.  Cx-  Tr.  objicit  in  cxcgeh",  quod  maodatt  fincs  ftticTc 

tcroquin  ratio illius ioci hxc eft,  n6  quod  ibi  fc-  fintcuftodicodi.  Qux  obicdTio  nullius  momenci 

qucftrurapropriumnonfit.neqocenimdubito,  cfle  vidctur,quooiam  ooo  ifto.fcd  diverfo  planc 

quin  ibiconfeniuadvertarij  tcsfuent  icqucftra-  rcfpccTuin  ufujuris  contradtus  bonx  fidei  8c 

ca.fedquiaconditio  dcpofitionisnonducxti.it,  ftridtiiuiiseflcdicuntur.nooquod  eorumlimi- 

quxiatiojutisracic,  utex  contiadTuadTionafci  tcsobfcrvandifintvelnon.  fcd  quodbonxfidei 

queat  .  adeoque  ad  fubfidiariam  prxfcripcts  contracTus ptxftationem  ufurarum &frucTuum 

veibtsacTioncra  fit  tecurrcndum.  admittant.  &  etiamquxncc  vcrbis  contracTus. 

llluddeniqueuitisliquidum  videtur  ,  quod  nec  fotmulacomprehcnf.  expreiTc  funt  ,  iniis 

J  i  c  T  ialariuma£tionccontrariapetipoflcDCgaf,  tamcn  rcnianr&  admtttant,  infntdeoblig.frcen- 


cumdepofitum  fit  gratuitum  :  8c  Baid.  quem   fiuf.imjiuj.99.d0  V.  O.  iunch  $  jo.  inf.d.*ci\ 
roalc^ro  diircnt.cuat.quod  fequcfter  mercedcra  Lit.  E. 

cuftodic, acciperepoiur.recTcaffirmat,  fed  eam  Ait,  honoranum  non vitiarr  conrracTum  ,  quia 
acTionefcqucftriexigi  pofle  non  dicir;  quamvis  autem  huic  contracTui  id  necclfario  nontnftt, 
iilalariumpromiflumproponatur.resdubitati-  idcoexco  honorarij  promifft  cxacTioncm  nnn 
oncomntnoncarcat,  dc  quo  agetur  diip.  fcp.  cflc.  Inquoduplicitcrpcccati.quoJait ,  huic 
tb.  r.  Ut.S.  contiactui  ncccflario  non  uufle.cum  tamen  pla- 

nenon  infir,  8c  mandatum  gratuttum  fit,  ut  ipfc 
'  definit&  ritr«_!j  ult  InflitJ.  tunL  t.  quod  lltfcrt, 

quianoninfit,  idco  nonciic  ixacTionem  iilarij 
prorruifi:  quiautaliqutd  nnn  infit,  ftipulatione 
D I  S  P  TJT  AT  I O  N.  XXVII.  umen  comprehcndi  potcft  ,  imo  hicftipulatio-' 

t>  n     \m    1  kt  rt  i'i>  n     c  t-      «umufuscft,  utpartibuspleniuscaveatur:  nifi 
DL    MANUAIO    b  T  CxTetbis,««.coliigasquodTr.deaai6eipfius 
SOCIETATE.  concraclus  mandaci  loquatur  :  &  tamen  nec  fic 

excufaturTi.  qnodetiampcr  padTa  adjedtaco- 
T  H  E  S  I  S    I.  tracTusnatuta&iofo.mari&amplunpoflii.  Ec 

LtT.  A.  hocipfumagnofcitTr.  dum  ftatimfubiicitfco- 

cenciam eoium.  qui  admitrunt exacTionem  ho- 
T^^^Ndcfinitionemandatiiuperfluxfijnt  oorarii.  TciiictTefi  padtoin  contmcnteadiccTo 
"!^o£diftcrentix lurugent.  bm*fidei,  &  ex  deeocovenerit  Quibus  verbisno  animadvcrto, 
J^t0nfinfM:(\iioaizm  hxc  omniagcneri  quomodo  noo  pnorcm  fuam  feotcntiam  ,  qua 
■y$  ioiuot ;  &  recTius  fortaflis  &  accura-  promilli  honorani  cxacTionem  ncgavit.deftruat 
cius  quisdixcrit  .  mandatum  ciTc  cootradTum,  quoniam  cum  Tr.  non  poflit  accipi  de  pacTo  ex 
quoquisaliudalicui  gratuito  expedicndum  c6-  inccrvallo  adiccto,  Pcr  quodacTionem  cootra- 
mittit:  vel  refPcdtu nudatarij, quo  quis aliquid  dtus  formart&ampliati  non Pofle  conftat.uttquc 
fibicommiflum,gratuicoexPcdicndum  fufcipic.  de  quarc  pacTo  in  contiticnti  adiecTo  con- 
Suotamcaquodam  modo.  mandatum.  contra  ventum  cit.  id  uriquepromiflum  eflc  oportcf. 
qaampurarc  videtuiTr.Jit.B.officiumdicipo-  Sed  quod  icm  ipfam  acttnct  ,  dc  duobus  hic 
ccit»  cumipfe  Tr.  bac  thcf.  Iit.  E  hanc  cooveo-  dubitarur  ,  an  mnndmrio  fala-.ium  promtf- 
ttoucm  cx  officio  natamcuc  fcribat.  Subijcit    fum  pcci  ,  &qua  adTionc  pcci  polfit.    Et  fi 

l'pp    t  ftipu- 

»■••■« . 
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ftjpulario  interpofua  tt  certum  promjlTum  ftt,    llia  non  dckcnd.it  cr  obligarione  :  Akcta 
icscs;vdi;a  clbfcJcxtraifluir.  cafum  itaJcfmit    q-iod  JUC  ta!;s  lit  pctlona  qu*  graris  &  a!;as 
Tr.  quoJ  autpromiflura  tft  incenum.aiujuid    id  t":£tJiafuiflct  .  aut  qux  non  ivU  pro  mcr- 
lal:r:i  nomine,& nulla  pct  :;o  daru: :  ati  rcrtum     ccde  v  el  lalacio  :  UChocquidetn  tafu  p:o  cj  Ja- 
aliqu.J  &:  etiamactii inemandari,  lipaftumin-    liraccfactonimaliarurove  ctrcomftantiarum  a- 
coutiiieuttfuencadjeduinpctnllud  voil';,  cxi-    cttoncaut  iocatt  autprxfctiptis \u!  is  ,  autcx- 
ftimat,  Vcuirr.  necplena  fatis  tft.idtft:ndio,  &    traotJtncm  ,  illovetoli  padamincourtncnci 
utrumqueii  c  quod  proponit  ,  Jubiitm  cft  :  &c    adjcclum  fuetit  ctiam  aaionc  mandati  fala- 
ut  *  pcftci;orj  mcipiamus  .  non  cifc locum a-    rium  peti  poffit.    Qux  difttndio  jn  tcnnmit 
ctioni  mandati  viJctur  probari  primo.quod  ita    proponitut m  BAlA.tr,  JtclUg  i.  C.  hietit.  ubi  ita 
in  caufamlocati  rci  abire  videaturar»  §.ult,lnjl.    iiipplct  GloiT.qux  ad  eand.  leg.x,  fimpiickei  ia 
b.t.  Ubi  tatr.cn  icfpondciipotcrt,aliudcflcmer-    cafu  padt  adjcdi  adioncm  mandari  contedic 
ccJcm  ,  qtrx  p:o  cxxquatu  nc&  compenfatio-     uthincapparrat.  fcntcntiamt  ilam  .  quxinter- 
ne  opcrx  confti; uatui,  &  faciat  cflc  Jocationcm:    minis  jam  pofitis  adionem  mandati  pro  la!a:io 
altud  honocarium  .  quoJ  cx  grutttudinc  rcmu-    concedir  ,  a  Dd.antiquts  probflri  :   pio  qua 
irrsiK  niscaufa  pronMttitur.q.iam  diftcicrittaru    duplcx  hzc  rat:o  ttiam  aftc  ti  potcfc.  i.  quod 
merced  s£.h'moiarutrad.i:'t  DJgLJf.Angel.  Cf    fiacaindepofitipada  icainformari  poceft  .  uc 
Jj/..r.u'  1,1$  i.l:.h.t  adjcd  ictiam  hrc.quodio-    ofurasca  pcrfcqui  !iceat.quod  tamen  magts  ad- 
cauo       mrtccf:  JicattirdcUdis  locan  folitis,     vctfaturnaturx  depotui  /  i4.cy1Vg.16  $ .  i  jtfofiti 
honorarium  ic  fid;s  locau  non  folttis ,  dcqua    ctiatn  vidctur  ioformail  pollc  aitio  mandati 
ci;flincl!Onef*dorumagfiutinftadifp.  t9.th.i.    per  padum  de  pneltando  fai.ttio  ,  z.txUg.6.i» 
Deindcnon  dari  adioncm  mandati probitur  ex    print.h.t.  ubi  dicitur li rcmtir.r tandi  ^tatiaho- 
Lx.C.hoc  tit. abi  faiatii.mpromiflurodicirurper-    not  intcrvcnerit,  cllcmandati  adone.n.  Atta- 
tinercadcognitior.cmptxtons,  idcft,)uxtara-    mcp  ad  pollenus  hoc  refponfiof.  c.hs  eft,  quod 
tionem  jurisantiqui ,  petenduna  tflc  cxtraordi-    hxc  videacuc  ICti  (cntcnti.i  .  non  transtoimari 
ncra  :  Q^toniani  itadum  prxrorextraotdinern    hoc  t  afii  mandatum.quod  aliud  honorarium  lit 
cognofccrcdicebatur,  coguitiones  pixtonx  Sc    aliud  mcr-es  :  quod  au:em  honoranum  ipla 
adioncs  mterfeopponebantur  ,   quop»rtinec    manda\iacttonepenpoflct  ,  iude  probari  non 
i  i.§.2-  tUrtt vtnJ.  i.\  eoque  ignora  ttia  vctnis    vi  Jctur.vcl*,*  ftqntnt  ltg.-j  toJ,  ubi  ficut  m  leg.U 
jurisl.ipltfunt  Gald.Cafiun, '.£>  nlnin  J.Li.C.h.t .    C.eoJ.  falarium  conftitutum  extraotdmcm  pcti 
ubi  notan'  caute  tbi  loquurcs  Impcratt  ics ,    projHntur.Diffi.ilius  rclponJcti  jh  trlt  aJ  prius, 
quodiion  li:npi<cker  ,  fcJ  citifcpriascngriica    & hoc fort.tflis  ,  quodfacdiuspa^to  irformari 
faiarium  pton.;fl"umdeb.a:dcccmi.D:xctitfor-    poteftadio  dircda  cjuam  contratia  .  qux  non 
tequis  iti  Jiltingucndtim  ,  ut  i.cminc  tjUidcm    cx  natuta contiadus,qui  pimcipalitcr  maitdan- 
honoiatii  lbiius  cx  adjccto  pa^so  maodacj  agi    tcm  telpicit,fcd  quafl  ei  arcidcnti  vc  nit.  vc!  ct- 
nonpollitratcrumubialiarptopt-  Imr.ptusvcl    iamhoc,  quod  neccflitatis  quali  r;uio  lualita- 
aliascaufasadiocon  rana  locumhabet  ,  eam    dioncm  dcpoliti  conccdi  ,  quoJ  atiai  contra 
quoqucita  informan  extendi  pado  tfto  pofle,    convcntiomsxquitatcm  ufuix  peti  nonpoflcnt 
ut  honorarium  tanquam  confectarium  quod-    hicautcm  procuratori  vclmandatarioaharatio- 
damtn  iliam  vcniar.  Veium  hacfcnrcnria  pro-    ne  eV  perfcquutione  cxtraordtnaria cft  conful- 
bauda  con  viJctur:vcIquodjusc^  gcudi  hono-    tum:  &  notatum  cft  fupra  JtJpatMt.  6.  Thtjio.ex 
tatium  uou  Jcbct  pcndtic  ab  rcciJcnti  ,  vel    /ej  7  $.adeo.i»f>riti.J pncl.ci  padaadj.daineflc, 
quod  quibus  caliSus  p.idum  adjcdum  contta-    qux  funt  fecundum  naturam  contradus ,  cujtif- 
dui  incft.ita  incflc  inttiiigitur ,  utetiam  folum    modipadum  falarii  in  mar.Jato  quoJ  gratui- 
illudquoJpadocoutiucturperfcqui  iitcat    Si    tum  eft.non  videtur :  noratum  &  difputat.  prx- 
(cntcntiam  Trcutlcr.fciju;mur ,  Juplex  reipoa-    ced.ThcfiJ.  dcpofltum  liludcxquo  ufuiatpe- 
f\o  dari  ppflc  videturad  Jtfl.leg  l.C.  h  tit.  alccra    tunturcllc  planeirrcguJarc  ,  &fercnorojnccc- 
quod  dij.leg.  i.  lit  Bccipienda  de  cifu  quo  pa-    nus  a  mutuo  divetfum  :  ur  proinJc  quod 
durn  in  coutinenti  aJjcdum  non  fuit  ;  ctc-    circa  J!ud  conft.turum  elt  ,  ad  confequen- 
nim  ut  locus  fu  cognmoni  prxtutix  .  oux-    tias  non  vidcantur  txtendcndum.     Et  hxc 
tunquc  prouullio  fufhcic  ,   quod  ccgnitio    dc  altero  illo  ,  quod  cx  Trcuckt.propone- 

bamus,. 
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bamus  ,  falarium  a&ione  mandat:  peti  poflc- 
Alretumcrjr  Trciuler.pionuntJarum,  !i:nca- 
tumqtttdnomincuhiii  vci  iK  iv.ri::'  frurr.ii- 
fum  fit  .  id  nc  qaidcra  euta  ordmcm  exigi 
poife.  Ritioiicr.i  fubjtci:  Tuuu.t.  3i:od  ccn 
m.igis  hit  aliquid  pcrt  polfir  ,  qttr.r.t  ex  inccrta 
ftipuhnonc  .  puu  xdium  vc!  iuuv  :  qued 
Jicuc  hoc  calu  iHco  nuJ!a  fic  Aiprlatiu  ,  cjuod 
rcm  minimam  dando  libctari  poiii:  promllor, 
ir.i  quoque  in  noftro  hoc  cafu  rcm  nv.oimam 
p  illc  p<  xlt.tr  i  ab  coqui  uiccrtum  ularium  pio- 
nniit  ,  quju  faris  vidcr.  pofle  ,  fi  ctiam  animo 
grarumksco!tcndar,&  uagratias  utloquuutur, 
agat  ,  vd  lubcu.l: :et  noa refcrac.  Sed  nevi. 
dcamus  nchxcintcrfcfmtdiilinv.aa;  vc!  quod 
alia  ordiuaria  alia  pc::tionis  cznacrcincm  ra- 
tio  cft  ,  vcl  quod  ftipuhtioncm  ftnaai  couditio 
objccti  inutilcmfacit.  opcra  ati-e.u  prscurato- 
risamag  ftratu  cfttma  i  potcft ; &  cumpropter 
opcram  prxftandam  aJ-qutd  promiflum  li: ,  non 
potcft  fo!o  animo  grato Dtomiifioai  fatisficti 
(cxtciuquoadxdcsnonfatis  cautC  carum  fti- 
pulationcm  cum  ftitxio  conjungit  Trcutl.  quia 
promilTioxdiumutiliscft  ,  fi  promidbrhabct 
xdcsxrgum  Itg  7\.inpr.dt8.ltg*t.i.  dcquoali- 
bi,)  ErinJcrminhcontuTrcutl.facit  teg. 
iQ.d  tx'rtord.tognuion.  cx  qua  falarium  utcun- 
qucRullumpTomifluinfu,  excra  ordiocm  pcti 
poflcprobaur  ,  tautum  abcft  ,  tu  llic  locus, 
deinccitofalariocxphcari  polltt  ,  fa chlegi).§. 
f.C.dejudic.  Nequc  obft:c  Ug.  n.C.tb.t.  1.(6. 
§.ten.D.co.t  vcl  quia  ilhioca  dc  achonc  cx  fti- 
pulatavchnandaticxplicaripoflunt ,  vcl  ponus 
quiadiftingucndtimclt  Jiuercos  qui  famiiiaii- 
tatisgr.irij  opcram  prxftant,  &  alias  etiam  citra 
ullum  (ahrium  fatlun  crant  ,  Sc  intercos  qui 
tanquam  ordinani  procuratorcs ,  v.c.in  foro  of- 
ficium hoctanquam  arrifictum  quoddam  exer- 
ccbant  ,  &  quicum  falaiium  nulla  ctiam  prx- 
ccdente  promillionc  peterepotcrant.mulro  ma- 
gis  poterant  qualicunquc  ctiam  ptcm:iTione 
ptxccdcnte  :  qux  diftindtioin  termin  s  tradi- 
tur  k  Baldo  m  Itg.  i.  C.  ioc  tit.  ub:  ita  filj  plct 
glofl*.  qux  ibidem  liniplicitcr  ncgat  acho- 
ncro. 

Utaiiquid  fummatim  dicam  ,  quxftionis.  an 
pro  fadto  &  opera  pixftita  aliquid &  qua  adtio- 
oepeti  portit.dccifio  pendct,  cx  qualitatc  con- 
ttadtusfadt  &pv't.bnx.conttaiftus  vcl  funtmet- 
cenariivel  gratuiti  .-f.icla  vcl  funtlocan  fijJita  vcl 
aon,&hoc  vcJc^ujafunihoaotatioia,  ycl  cjuia 
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c::illtsnul!aadalium  urilitas  pertinct,  perfonx 
vdex  condirioncfuaalquid  pro  opcra  Ipcrant, 
vcl  famiiiaritari?  giatia  opctam  ptxftant.  Con- 
trad  busguf.niis  incft  conveotio  de  ahquo  ac- 
c;p; ciido  vcl  tacita  vcl  cxprctfa ,  *c  hxc  vcl  dein- 
certovelcerto.&hicfifadlumlit  locati  folitum 
&:  promiiu  pecunia ,  in  locationcm  $.«//.  Injlit. 
mandau,  alias  m  conttactum  facia  at  dcs  ncgo- 
tium  tranfit:quodidem  obtinei  li  inccrtum  pro- 
miflum,ccfaclumnonIocatifolicumfit  Itg.s.  $. 
x.d.prtfcrifi.vtrb.cx  quo  colligi  potcft  idemcf- 
fcfiex  faclo  utihtasadalium  nonpervcnerir.al- 
tcritamenaliquidabfit;  quod  fi  emmta&um  fit 
honotariura,cx::a  oidincm  promiflum  petitur 
Ifr.j.hocttt.&ItgA.C  tod.  Quod  fi  nthil  omni- 
noconvcntumfit.nihiletiiin  pcti  potcft,  nifia- 
lrjdfuadeatconditio&qualitas  pcrlonx,  qux 
ptoptct  officium  aut  arrilicium  quod  cxcrcct 
commodi&lueiicauu  opcram  pixltarc  tutcl- 
Jigitur  ,  quam  nppcllo  convcntt  oncm  tacitam.- 
idqucacciditir.artificc,advccato  &  procutato- 
rccxtraordinatio*rg-/.ii.</f fnfer.vtrbj.  1.  $.  t. 
&  1  o .  &  /.4  de  txtraord.cogntt. 

Qutrumoitr*molm.  ]  Ex  jam  dutis  confe- 
quuur.vcrum  non  videri, qnodTrcut.  htc fira- 
pliciter  aftumat :  quo  niam  hoc  falfum  eft  in  ii« 
cjuiqnafi  merccnariam  in  fovo  &  ordinariam 
navabantopcram,  qui  liccr  mcrccdcm  ccttam 
nonltipularcntui  ,  tamcripoltopctamptxfti- 
tarn  falarium  pctcrc  potcrant.fupcr  quo  ipfis  ex- 
traordincmjusdiccbatnr  :  &  jam  oftcndimus 
falfura  cfle ,  quod  Ttcutlc.in  fpccic«/.$.io.fala- 
rium  ccrtumpiomiflumfuiflctcfpcndet  ,  curm 
prxfcrtim  ita  ad  pattum  nudum  illc  locus  eflet 
rcftiingcndus,quo  d  alias  cx  ftipulatu  yel  adio- 
nemandatipadto  infotraau  uti  liccic  ipfe  ft*- 
ftuitTreutl. 

Lit.  F.  &G. 
Non  utisanimadvcfto.quamobrem  bic  con- 
tractus  potitis  a  mandatano  quam  a  mandante 
appellacus  videii  debcbat.Cxtcium  quod  ht.G. 
ait,  fub  fidejuflorisnomincmandatorcm  con- 
tincri,nonprobaturcxcit./.6.§.i.  b.t.  &tritirli- 
mumcft.quodfidcjufliofiatpef  ftipularionem: 
&  fcntcntiara  illam  ipfc  quafi  dcftruit  Tt.  dum 
d;ffcrcntias  utriufque  pt oponit .  qux  utique  fi- 
dcjuflorijurraTreut.  pfopofirioncm  ingenerc 
fumtonon  poflitnt  accommodarnahoqutn  dif- 
fcrcatiam  iUam  ,  quod  mandatum  antcccdat 
non  cvcttif,quod  in  eandcm  fcntcntiam  de  fidc-- 
juflorciefponfum cft  tn §.3.1/1^. djidtmjfcr.  quiat 
Ppp  ,  fidc- 
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fidcjuiEo  hoc  modo  fit  fub  conditionc  tacita  & 
intenm  in  pcndcnu  cft  /. tf.d.ittdiciu  l.  <7-  d.fide- 
iujf.  Non  obftat  etiam  quod  ratihabiuo  manda- 
tum  dicitur.  Vcl  quia  ptoprtc  noo  cft,  vcl  <jua- 
teuuseft ,  tictionc  jurisrecrocrahitiir. 

T  H  E  S  I  $  II. 
Lit.  A. 

Pauloconfufiushicagicut  de  duab  quodam- 
inododiverfismaadatiipeciebus,  quarum  alco- 
racaufamptoptiam  .  altcramagisrefpicitcau- 
fem  alienam,veluti  fi  quis  tettio  pecuniam  ct  cdi 
mandet:  adquem  demumcafummandatorau- 
torficri,  &  penculuminfc  fufciperedicirur.  uc 
itt.  A  loquiturTr.  &  qua dcmum  mandatt  (pecie 
muliercum  crfcdu  non  obligatur  ;  quz  malc 
conjungiturcum  furiofo,  cumpracfcrura  multis 
cafibus  inulict  Vclleiaoo  nonjuvccur. 

Sifitiwfam.  velfervus.]  Affirmar.quod  fi  fcr- 
vusdercbus  domini  aliquid  mandct  vcldepe- 
culianbus,  cjuod adtio  in  dominum  dctut  At- 
quinactioinfolidumdarinonpotciit  ,  &quod 
adtionem  dc  pcculio  attinet ,  nihil hic  cft  lingu- 
lare.  Quinimo  magis  exiftimo,  quod  fcrvus 
cxtra  caufam  pccuJii  raandat ,  co  nominc  nullo 
jnodo  dominum  okligari ,  ncc  actionc  qaidcru 
de  prculio  conveniri  pofie ,  pet  ipiam  cir,  i.^.tn 
print.d.procurator.  ey /.  t. %.yd.  fecul.  ncqttcc- 
nira  puto  quodJ.)  t.  reftringi  debearadcum  ca- 
fum,quo(civas  aiicui  pccuniam  crcdi  manda- 
vit :  ncqi  perinitccodum,  ut  fctvus  extra  cuu.tm 
pcculiaictn  vcl  peculium  non  habcns  dommi 
couditionem  poflit  faccic dereriorcm:  cxtcrum 
pcculiaris  ncgotii  alia  ratio  cl\  quod  conccflio- 
hepeculii,  dominus  tacitc  facultatcrr.  conita- 
ficndileivo  fcciflc  intclligitur  argum.l.  i.§.$.d. 
0<qmrfoff  undc  xquitasadionis  dc  pcculio  dcf- 
ccndit,  quxcxtra  lllumcsfum  nullaefl. 

Htpottatumvtltxtommunicatum.  ]  Hosaffir- 
mat  maiidatcnon  poflc.  llbiprimo  noniecle 
duosiOos  conjnngcic,  &in  utroque  idcmhac 
inicjus  (racticrc videtut :  quoniam cxcorumu- 
oicatiopcena  clt  fpiritualisnec  bonanecadcd 
juscontrahendiadimcns:  Iicet  canoncs  eurn  ;n 
juditio  pct  (c  compitctcnoJintr^.  intelltxtmm. 
4.  imtic.  cxquoipfocum  nuadarepcflccrnfe- 
quitur.  Dcindc,  qtiodaddcpoitatumattraet, 
cum  contra  quam  putatTr.  mandue  poilc  pro- 
batut  tum  arg.  rcxtus  gencraJisiw /.  17.  f.  1.  d$ 
pmn.  tum  fpcciah  tcxtuw/ti+.  i-  if.d.  tnrerdtd. 


TIO  XXVII. 

<y  retigat. uhi  dicittttquod  dcportatusteneattf* 
utilibus  adiojiibus.utconfequentcretiamabeo 
movcitcasp.>iJcftati;cndum  iit:  licet  hocloco 
magis  dc  procurator  •  ad  ncgotia  rracTctur,  ut 
proinde  noo  rcctc  Treutl.  quali  Iimitationislo- 
coquorundam  (entcn  iamlub  |ciar,  qmdcpor- 
tatum  ad  ncgoria  mandatc  poflc  (fa;uunt.Quo. 
tum ali.isfentcntia  contta  Tr.  vcttflima  cfi,  & 
pr*ter  jam  dicTa  ptobarur  exl.  i$.d.  interdtd.  & 
rtlegat.  Et  viuofa  eftTrcut.  tatio  quoddepotta- 
tusctum  polt  fcntcntiam  omniafifco  acquitat: 
quoniam  id  hacTcnus  ver um  cft  ,  ut mortuo  dc- 
portato  fucccdac  fi(ca%l.x.C.debon,praftript.L\r. 
d.mterd.  rj> reltgat.  ftaum  autcm  fifcum  bonail- 
lanonlcquuntur  ,  fcdintciim  dcpottatus dum 
vivit  ,  coium  adnuniitcator  cfl  ,  &  quudcitra 
fiaudcm  filcifiat  ,  fupet  iis  contiahendi  habct 
fdciiiuicin.  Er  portoigitur  vitiostcuir.  Cuiacio 
/.  11.  j.c.  1  nandati cxpJicat  dc  iciegato:  (iquidcm 
relcgatorii  bcna  iucgulautcr  &  fcie  contia  tau- 
oncm  jurispublicantui argum.l.t.d  inttrd  &re- 
legat.  &ind.§.  5.bona  polt  q-.:a;.'<tanegantut  fc- 
qui  liilucr.  coir.i>avativi&  oppi  fitivcad  cabooa 
quat  fueiunt  tempore  depotcaiionis ,  qu»  ftatim 
ad  rifcum  tianfcunt,  iJlavcto  dcmum  mortuo 
depottato  juxta</xr7. /.  tj.  quae  confiimantui  cx 
coJ!ationc/.i4.  $  ttlt.d.titcumd  k'tSu§.  f.  h.  t.  ib 
quarumutraquede  jurccontrahcndi  8i  utihbus 
acTtionibusjCtiicfpondcnc. 

L  1  t  B. 

ttiammutier  ]  Aiteciam  mulirtcm  manda- 
tucn  (ufopcrc  poflc ,  modoci  non  mandetur  vi- 
rtlc  ncgotium.  Equidcm  om\:a  viril:a  obje- 
fltim  mandatinon  funt  :  nilulautem  aliud  vo- 
Juitdiccre  Tr.  quomodo  etiam  Joqui  dcbuit , 
mulicrcm  rctftf}  fufcipere  mandatuia,oi(i  mcidat 
in  caufam  &  (pecicm  intetecflionis  :  quoumen 
ettam  cafu  ipio  jure  mandatum  valct,  fcd  mulier 
Ixfa  cxccptione  defcnditur.  Catteium  ,  quod 
intctccflioicveia  civilcaut  viriJc  officium  non 
fit,  oftenfura  dXdijb.it, 

Sonftrvmne  qmdtm  fibonafJe ftrvint.  ]  Im- 
propricloquicut  ,  pro  cp  quoa  diccic  dcbmt, 
ncc  Jibct  horao  qui  bona  fide  fciviat.  Vidctur 
aurcra  hic  cflc  quafdam  capracio  vccborum:  (i- 
quidcm  etiamlcrvus  niandatttm  fulcipcrc  potcft 
Udaclroncmandati  necipfctcnctur,  nccdomt- 
nivm  de  pcculio  obligarc  porelf  .Quod  atrtact  ad 
cotnpofiuoucm/.  19.  j.  i.d.»eg«r.  gejl.cuml.  1;. 
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§.t.commod*ti ,  dictumde  cmdilijp.io.th.  4«  teddendas  datur.  Dcindc fimpJicuer verumeft, 

quoipfeTr.fetcmi.tit.  roandatumcflc  dc  futuns  ,  &  ratihabitio  aut 

Lit.  D.  mandatumnoncft  ,  aut  eatcnuspromandato 

AfKrmathic.  fi  plarcsin  femandatum  fufce-  haberur,quatenusfict:one  |uns  rctrorrahitur& 

peiinr.  fingulosin  folidom  tencri,  "U  quidem  rctio  curnt.  Tertio  ad  id,  ut  nominc  prxrcrito- 

contragloiurnindiftindtc,  etiamli  unustantum  rumquxratahabitafunt  ,  mandati  agi  poflit. 

geflcri  .  Vcrumutcunqucjurcdeficcramur.at-  nonncceflum  cftdecxtero  in  futurum  manda- 

tamcnlcntcnt<agIo(T  quxincaf.i  iflo  priuscum  tum  aiiquid  cfle  :  quod  folaratihabitio  actio- 

conveniri  vult  qtugeflit  ,  manifcfta  nititurx-  ncm  mandati  induceicfufHcicns  fit  .  (i  modo 

quirate,  eV  coutirmaturexcmplo  tutorumplu-  mconominefic  mea  contcmplatione  negotium 

rium  ,  qui  intcr  fc  admimftrationcm  divifetunt  geftum  proponatur :  quod  alias  rar '  ctiam  poft 

/.  ultim.Cod.  dtvidtn.tuttl.  licct  enim  mandataiii  rati  habitioncm  ncg.geic.  fit  agcndum  ,  de  quo 

volumarium,  attamengtatuitura  orficium.imd  Cupndijput.io.  Ncquc  obftat  Ugt  j6.  it  judteiir 

bencficiumamtco  p.xltant.  Eteam  i>loll.  fen-  quoniam  alia  conttactuumalia  judictorum  ra- 

tentiam  malcaTrcutl.  citatus  Salicetus  perfpi-  tioeft,in  qux  nemocitra  mandatum  a<ftioncm 

cucptobat  .•  ut  fortaflis  glofl*  fcntcntiam  malc  ic&cdeducit ,  coquecum  judicium  nullum  fit> 

TideaturccpiiTeTrcut.  quafi  vcllct.  ctiamfiplu-  nihilctiam  eftquoeofinito  ratum  habeatur  ar- 

rcsgcflennt,  fingulospropartibns  fuiseflccon-  gument.%.14 ..CoA.dtproeuritt. 
vcntendos.  Illiidpcrfpicuumclt  ,  quod  unius       Sedmndertmeert».]  Qmiruuthic.an manda- 

(blutionc  cxteti  libercntur  ;  vcl  quia  ulrciius  tumrei  incertz  valcar.  Et  autfimpliciter  cfttcs 

Boninrcrcftmandantw,  vcl  quia  hxc  cft  narura  inccrta.vcluti  dc  emcndo  aliquam  rcm ,  &  pro- 

omnium  cx  quacunque  caufa  conftitutoium  cul  dubio.utcunqueprctium  certum  fir  ,  man- 

correorum,  ut  Ona  tantum  fit  obJigatio  ,  qux  datu;n  inutilc  eft  ,  aut  quodammodo  ccrta  cft, 

adeofa&ouniuscorrci  ,  five  crcdcndi  five  de-  fcd  inccttam  habct  dcterminationem  vcluti 

bcndi  tollitur  &  confumitur  tou  $.1.  Injitt.d.  fundus  .  de  quocafuagitcitatus  Salicer.  quod 

duob.rtu.l.t.D.tod.  exprimercdcbcbatTreutl.&  inhocadmittipo- 

THESIS    III.  tcftfentcntiaSaliceti.valcrcmandatum,  ,fi  pre- 

Lit    A  k  B  tium  fitccrtum:  quod  exhujusquantitatcrundi 

intclligi  poflit  ,   ncque  adeocmttoneminimc 

T*ft*fivtTtsfutun.]  Minuspropriedicun-  partisfundi,  quxfundusetiam  dicitur  farisfiae 

tut  mandari  rcs,  quia  omnc  mandatum  cft  dc  fa-  mandato.  Er,  hunc  cafum  non  rectc  omifit  Tr. 

«icndo .  juxra  dcfinittonem  ipfius  Trcutler.  th.  1.  nam  fi  rcs  ccrra  fit  3c  dctctminata ,  utcunq*  iml- 

propofitam.  Et  inl.6,$.}J>.t.  mandarum  rci  tur-  lum  exprcflum  prctrum  ,  valoc  maudatum  mi- 

pisdicitur,  quatenus  in  factum  objcctum  tutpe  nusdubium  cft,  quod  quanti  communitetvca^ 

incurrit :  &  in  thcfibus  ptoprietati  verborum  di&emifolctmandatumintcJligacuc. 
ftudcndumcft.  cum  prxiertiin  Tr.  fjcta  rcbus 

opponat,  ncquc  hxc  duo,  quxfub  divcrfispro-  Lit.  C. 

ponitlitcris  ,  pro  iildem  habuiflc  videripoteft. 

Gjnodtamtnitnrtfo  itmtttttur.]  Quod  dixetat       Agithicdcexplicationc leg.6.§.uU.k  t.  &  im- 

mandatircsfututas,italimitandumait,  utfira-  probatfcntentiam  Hottomannt.  qui  t.  obftrv*t.. 

tura  habeatcujusinegotium  gctitur ,  decxtcro  io.adiccla  ncgarionc  lcgit,  &  mnquAfiredtm- 

mandct.tcneatur  acltonc  contr.ina  raandati  et-  ptor  Ittuextttijfet)  cx  hac  utionc,  quod  UJpianus- 

iam  quoadprxcciirum    Qux  limitatio  minus  noncradat,  quod  fibi  de  jure .  fcdqutd  defa&o- 

concinnc&obfcutcproponi  vidctur  :  cumhoc  &  volunratc  MaiiiPauJi  vidcatur.  Quamrati- 

Treutl.diccre voluerit  ,  quod  Jicjiiando  man-  onem  egonou  fatis capio.fiquidem  jCti  jus  ap- 

datumfubfcqucnsfaciar,urctiam  prxteritotum  piicarcfadto,  &  fuper  hoc  cocluJti  dcjurcfolc- 

nomineactio  dcrur,fi  itahabita,  &  porrdncgo-  antrefponderc:  &omninoUlpianus4.  ioeopxo-- 

tiagerendafuetint  mandata.  Vcrumi.  nonvi-  pofita fpcciefacti ,  ^uidfccundum  jus refpon- 

deo,curtantumactioniscontrariafccerit  men-  dendum  videatur  fatisperfpicuc'  proponit.  Vi- 

tionem  ,  fiquidemdiretlaadionontanrumad  dcrur  ahas  vulgata  ledtio  tolerari  pofle  :  vel 

impJendum  maudatum  .  fcdciiamadxationcs  quu  ucique  quxdam  quaG  icdcmptio  litia- 

cft>. 
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eft,  Iicctnon  exprelTa.quodfubaltcriusr.orriine 
Marius  Paulus  fibi  caveri  fcccrat,  vcl  quu  fotxil'- 
fis  non  omnis  omnind  redcmtio  lius  limphcitcr 
prohibita  vidrtur.  PJam:  tedemptionem  illam 
litisUlpianovifamfuiirclatisapparct,  &  cunni- 
no  cvincunt  vetba  fequcntia ,  qut*.mtrctdt  faiU 
aectfferat  ad  taltm  rtdtmtitntm  quxHottomafms 
noa  vidciurfatisadvettuTc. 

L  i  t.  H. 
Quac  hic  dc  dctinitione  ttacrantur  proponcnda 
erant  fub.  thtf,  i.  Vcrum  aliascft  ,  nonomnia 
poncnda  cffc in  definitioncrqua  tanien  in  re  Gepe 
peccat  ipfc  Tr.  dum  dirtcrcnliasgcncr:>  porut  IH 
dctiuitioncfpecictum  ,  5c  in  ipfa  defimtione, 
mandati  hoc  modo  pcccavit,  ut  notatum  d.  th.  i. 
Cxtcruiu  cum  definituucs  accuratx  !:nr 'Jtio- 
ries,  &  dcfcr;p  ioncsmciius  &magispe.i  cue 
naturam  rei  exponant.in  terminis  propolitis  noo 
valdc  pccavcnt  qui  trlc  cjuid  ,  quocb;rclum 
maodati  adicm  houcltam  tcftnngatur,  delmt- 
rjoni  infcrat.  L  i  t.  G 

Q^iaeitio  hic  propor.irur ,  an  qui  mandat  vul- 
neian  ,  fcqootu  homicidio tencatut  ic  occlo. 
UJudconftat.  nullain  inccontrahi  obligationcm 
mandati  ,  itautncc  qui  fufcipitad  implendom 
ullo  modo  dircct.»,ncc  qui  mandavit  ullo  modo 
contraria  atftione  convcairi  poflir.  Itaqucli- 
quidilliinum  cft,  quodlit.  F.  Tr.  rcccptum  clTc, 
utfi  maadatauus  dcluli  nomine  pcrnam  pr.Tfti- 
tcnt.cain  a  mandante  rccupcrarc  ncqucat :  quo- 
niam  cum  ex  lationcjuris  nulla  pl^nc  conti  iha- 
torobligario,  nuila  aclio  tile  potdt  ,  &  a<!co 
mandansnfMi  occalionc  mandati ,  cx  quo  obJi- 
gatusnon  fuit,  imo  quod  fulcipicndo  pccovir, 
lcd  proptix  culpx  &;  dclicti  pcenam  pixfiat  :  dc- 
qucadeo  opus  eft  confugere  co ,  cjuod  lex  Dlbtl 
jplius  fingat  mteicfle.  Igiturlr.c  nondeobi.ga- 
tioncmandati ,  fcd  dcfcclcrc  &  delicto  c  uxtitur 
ex  quo  juxtajamdittamandatanus,  feditaap- 
petlanduscft,  omnimodo  tenetur  ,  tcnetutfic 
mandans  ,  pcrmdcac  li  ipfc  dcbctum  com- 
mifilfet.  /  dtcimaqutnta.  $.  pnmo.  ad  L.Comtl.d. 
Sicar.l.  vndtihnt.^.  ttrtio.  d.  intur.l.<.  C.  dtaccu- 
fat.  /.y.  Cod.ftnm  vtl  arcufat.  mott.  Jim  ut  ad 
propofitum  rcvcrtamut ,  dcquxltione  itafeutit 
Tr.  cam  )urc  Caaonico  aftirmandam  ,  fcd  jurc 
civilincgandam  ;  Vttumquc  dubium  vidctur; 
&  qu  dad jus  Canonicumattinct  Tr.affirmatio 
(anAit\Miin:\in\c  ult.dt homifd  m  t>.  quodta- 
tncn,  utcx  qualiratepcenz  collrgitur  tantum 
•dclcncos ,  quo*  Canones  ?oluntcfl«aiagis  iu- 


i  T  I  O  XXVII. 
culparos ,  pcrtinere  videtur :  lcd  &  quod  irregu- 
Jarcm  cflici  ait  mandantem  ,  non  protn.us 
indc  fcquitur,  candcm  pccnam  utrumque  roanc. 
rc:  mulro mitws ci  co ,  quodair,  cumcogitatc 
dcbuiflc,  qc.odtalc  quid  fcqui  potucrit  :  quo- 
niamhocnontamdolo  ,  qunm  culpx,  cuiuse- 
.(iam  difcne  md.  cap.  lUCDtlo n  r ,  auiutbendura 
Tid.-tnr:  cumctiamlara  culpa  m  criminahbus 
dolononcomparcrur,  necexacqnctut :  cum  in- 
fupcr  tnd.c.  anaturdc  co ,  quicxprclfe  inhibuir, 
ncaitcroccidcrcrur.  Polfit  tamcnfoitaflts  vidcri 
cum  Jura  Canomca  mortis  pcenam  non  irrc- 
gcnr .  hacTenQS  cadcm  fcrna  utru.nque  teocri, 
quodcom  cx  Iutc  Canon.  ltreguiarius  maxima 
po:iiaclct:ct.rum  clTc  vidratur  ,  hacpccnaillc 
qunqoedignus fit  ,  quitalci]uidmaiHijvit;  ut 
tamenindc  candein  culpam  Sc  iJcm  dchc^um 
utriuiqoeelVeminimecoDieqoarot:  quod  indc 
corfi.matui ,  iiifa  cxdiff.  cap.  ctiam  tjui  tantum 
vribcrari  mandivitctfui.itutirregularis.  cx  quo 
oinnioo  confctiuirur,  pociiam  illammortiad 
cquatam  non  cifc.  Qiiod  ad  jus  civile  artinet 
contra  Tr.  mandantcm  deoccilotrucri  ,  ccra- 
mode  dcfendi  potefti.exotaiiooc  ICt:  i»l.  *S.i 
t.l.pir».  quod  lcilicct  hxc  rcs  fi t  mali  cxrnijjii.i. 
aigum./.  if.ai  L.C.otnel  d.  ftcar.  quia  mandans 
unqucprxbet  cautam  mortis  ,  prxlcinm  cum 
non  poilint  vuJncra  infiigi  ,  ad  menfuram ,  & 
iocus  tttpc  letalc  vulnus  faciar  ,  &  dccfinatione 
aut  inflexionc  corporisfavilc  conrmgat,  ut  itftas 
accidat  gravior ,  j.  quia  mandaraiius  uriqncde 
occifo  tcnctui ;  cadcm  autcm  in  dclictti  man- 
d.uuisiimandatarii  ratiocft  ;  Stquxpto  man- 
dantearft-runtur,  quoddclit  aoimos  occitleadt, 
eadem  faciunt  pro  mandatano  :  3c  conrraqux 
conrrahunc,  etiamcontra  illuin :  &  cum  mau- 
dans  tcucatur,  ut  iplc  matidjianus ,  utique  fi 
quis  Jicct  vulncrandi  tautum  animo  vcrbeians 
aliqucm  occidat  ,  L.  Corndia  tencbirur ,  quia 
Jumcictadcfleanimum  malitiofum  adid.ex  quo 
proximcmorsfequitut:  utnon  chftet  l.prtma, 
%.ttrtio  ,dtficar.  quia  JoqMtut  dc  eo,  qui  lurixa 
inllrumento  tali ,  quo  occidi  bomincs  non  fo- 
Jcut,  pcrculTit.&itacafu  qut  dam  occidir.Ncque 
tacitptoTr.  quodvulgotradi  folct ,  mandati  fi- 
ncsptzcifccllc  cuflod;edos  adcoq;mandaunu 
eos  exccdcrc  non  dcbuillc,  &  o(uia  cxccflit.man- 
dantiboc  imputarint>n  debett:  qu:a  Rcfp.  i. 
noniuiilein  potcftatemandatani.fines  n^andati 
cuftcdirt  ,  coque  qux  cx  mandato  lcquuu 
iuot  ,  omnja  mandanu  ellc  tmputanda :  ez 

quo 
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qtoptobahilis  potcft  vidcri  corum  diftinftio,  fcntio.invcr(bmodo  fc  rem  habere,&  aclus  Ic. 

quam  improbat  Treut.  an  mandatarius  alias  gitimoslatius  patctequam  Icgisac"tiones,videI. 

fulflVt  faclurus,  necnc  :  quia  fi  hic  non  quod  a-  iccundum  ufu:n  jurisnoltri  ,  quo  hoc  vcrburn 

ltus jufllt.fed  propria  ira  vclodio  occidit,  ipfc  actionum  lcgis tantum  voluntar.x  junfdit£tio- 

non  mandatarii.fcd  principalis  babcr  rationcm.  nibusaclibustribui  videtur.cujusreiratioexpo. 

l.Rclp.  mandatum  m  cnmt.idibus  cum  man-  fttacftlupra  dtjf.i.th.A.tnf  Et  dcfcndi  porcft 

dato  lndcli&iscompnrari  non  portc :  quia  m  il-  contra  Tr.  vocationcm  in  jus.litis  contcftatio- 

listmndansnonobligaturex  eo,  qucd  manda.  netr,.i<ftus  legitimos  efle.  quod  p'a:fcrtim  ex 

tanus  gefli:,  icd  hic  pctindc  cum  r.iandatario  rationcjuiisanttqui,'certis  quibutdam  f&rmu- 

obligatur.qaia  propnc  &  vcre  hic  mandatum  Jis  prngc bantur. 

non  eft:&  confcqucntcr  pcrmdc obligatutman-  Ecigicui  adtuitm  legitimorum  genus  vitio- 

daiMi  atqncfi  tpfcfeciflct;  &  proindcfi  manda-  fum  eft:nccm:nus  vitiofa  diftcrcntia.quodfinc 

tanus  dcoectli»  tcnctur,  tjni  c\  julfu  dcliquir,  expediendi  cor.im  i!!o  ,  cui  id  fpccialucra  Jcge 

tcnebiturctiam  mandans.-  &  planc  (i  mandan-  induigcfJt.Hoc  n.  excmplisi:  fpccicbus  actu- 

•em  dcfcndaim>s  cx  eo,  quoj  carcat  ammo  oc-  um  It-^ittmoruin^quns  exl.77.de  rtg.ittr,\y(c  Tr. 

cidendi,  cx  cad.  t.uioncmandatariuru ,  qm  juf-  refctt  petfpiccerciutJtanfiquiden  nilnl  ncccf- 

fum  CJUS  fciputus  c!t,cxcufabimus.tiqu:dcmcx  (c  eft.utacccptilaro  .  aditio  hxreditntis ,  fcrvi 

vulncic  prxter  opinioium  mandataiii,  gravius  opf.o  &  quxvis  manctpatto  ccram  iudice  vcl 

vcJ  alioloco  infliclOj  ntors  fnciit  fubfequuta:  mngiftratu  peraganrur.  non  latis  bcnc  corami- 

idcoqticfi  tantum  flagcllis  vclalapis  aut  bacu^  pftfiicri  dicitur."  Cxtctum  p:o  mancipatione. 

lii  cqdi  aliouisjiiiVcittiquoniam  hic  imra  tcrmi-  cujtis  mentio»;  d.l.77  quxrcs  ir  ancipi  «lptin  o 

nos  fc  coucincre  poteit  tnandatarius ,  occtfio  jurc  transfercbatuiir.de  prt  Jixc  Revatdus  adL 

Doneiit imputandamandanti.  Bcboc  cafucx-  L.  Xtt.talb.c  16.  non  re&c  Treut.  fubftitoic 

ra  ordincm  pi  niti  mandantcm  notat  cx  do-  emanctpationem,c::>x\n  fpecic  eft  Jcgisacito ,  & 

doribus  Sttnoh  .il ,  arbttr.tr  :.iftfi .  Et  hxcfcn-  fitcotam  magtftraru,  cujuiinodi  ctiam  cft  ado- 

tcntia.tcfcitdi  potclt,  ctiami;  quts.juxta  r.n/.  ptio,cu/usnuilat»ji'./.77.mciitiocft:utadeoap- 

iuh  b.t'.r;t,  nc  a!  croccidat u:tum  quiarcsma-  parcata  Treur.ca  qux  omnino  dtttwgucnda  c- 

licxempli  ctt  ,  fjmquia  modum  prxtcriptum  rant.nonrc&cconrufimttactari. 

fcrv  irc  in  pot^ltatc  mendatam  non  clt.  &uod  vero.)  Proponiturexplicatio/.wfmtuij 

Se.ifpnno.  |  Aitli  quis  oicifus  tir  a  famulo,  (in  vulgatts  clt  /  i6>.)  JLreg.iur.  quam  Trdieir 

hum.tntuselfe.neprxfumatmintcrcelfillcman-  pertincrcadfub/ilitatem iuiis  vctcris,|quoadio 

datom domini.  Imo  non  tantum  xqiiit.ui,  fcd  uniquxfitanonnili  pcr  crlhoncm  111  alium  po- 

jun  id  convcnirc  cxiftimo:  qioniam  qnod  acli-  terattransfrrri.Vctbum  1  plu.'(is  hxc  vcl  pro- 

oncm  lcg.Corn  ad  quam  li.rc  quxftto  pertmrt,  pofitiomcmo  alicno  DOmtnc  lcgc  agcrepotcfl, 

etlocusnonfft.  nifi  mandarum  intccceflliTc  h-  nonretftcvidcrurcxplicariptrinnc"p:opofino- 

quid  !limc  fucnt  probatum.  Enimvcio  man-  ncrr:ncmor,ttioncmai/cii  quxiitam,  nitlpCC 

datumhoc  dcl  clum  cum  (it,  prxf.tmi  ncnpo-  ceflioncm  in  fc  translatani  in  juti-cio  movcrc 

tclt,maximccum  Tr.  loquattir  dc  famnlis  ho«  potcft.  Scd  &   nec   mre  pandc-ctaium  citra 

dictnts,l:bcris  h'  minibus:!icct&  in  fcrvis  idcm  quandam  cctlionem.act  o  in  alium  quocur.qite 

diceadum  iiurarim.vcl  qnod  gcn«-ralc  f-ft.  ciul-  modo  transfcm  potclt:  ocquc  md.  /.n  5.  u  .tus 

modiatrociaoon  prxfumi  mandata,  vcl  q  io-  accclllontsmcr.tiofit.cV  quicunqueutptocuu- 

rtam  fcrvicjufmodi  iufli»  poi  -rcron  tcncir.ur,  tor  .icttoncm  intcntat,al  enonommc  uri<]tic  a- 

&  fi  parcandnoncxcuf^ntur.  Tanro  miausdu-  git.Qjiod  li  Tr.  dc  Ipcciaii  celfionis  gcnercqrx 

bitanduo  .  cftidr  n  .'biincieinamico.  cujus  c-  iniurc  licbar. &  pci  quam  tatum  msa  cedcntc 

tiam  htc  Tr  mcot  oncm  lacit.  ncc  latis  bcnc  c-  abibat.acciptas.ro  cafu  non  alieno,  Icdpropt  o 

am  comfamuloconjungit.  nominragcbatiir.  Ethincnrc  hcri  pottlt  add.l. 

T  H  E  S  1  S    IX.  nj.  cxpltcatio  Dccti  nonpofle  agtcitra  mand  »- 

Lit.  A.  tum  :  quia  nccde  hoc  ulla  dubiundi  tatioclTc 

Alicniorc  loco  hic  dc  aclibus  legitimis  tra-  poteft.ck  rjoi  cciam  cx  mandamagtr,  aheno  no- 

cla  ,&ineoiumrcfiiutionc  loco  gcncrtsponit  mincag:t.  Nonctiam  probo  Hcttom.mn.i,  *- 

lcgii  jclioiics.  Vcium  cum  Cujac  planc  hic  t>ucattl.reJponj. )o.abi  uidcm  dni\um  locum  tc- 

CKJ<1  fctt 


Digitized  by  GoOgle 


4*0  DISPUTA 

fcrt  ad  jus  prifcum.quo  nifi  paucis  cafibus  alic- 
nonominc  agerc  licebat  tot.tttul.mjHtution.di 
huptrquosngtrt.  Etcmm  improbabilc eA.  quod 
Ulpianusdcjurc  jam  pridcm  obfolctorcfpon- 
dcrit,  &  magis  quod  illud  hoc  !cnlu  Tnboma- 
nos  inPandectas  rctulerit.  Venus  cft.lcgis  adho- 
nes  in  fpecie  </./.m.intclligcndas  clfc  dc  adibQS 
jurifdictionis  voluntariz  ,  quz  pcrprocurato- 
rcm  ezpcdiri  uod  poteranc:quomodo  ufurpan- 
tur  i n  leg.prima.C. dt  *doption.l.^.  D. tod. Lttrtta . 
d. offit.proctnf,  Itg.l.dt cffit.  lurjdta.de quo  act U nt 
fupradifp.  i.  thcf.  4,  Qtjibus  confequensclt, 
maleab  Hottomann,  &  Tr.  d.l.  uj.  tcfcrnad 
querclam  inofriciofi:&  eft  tevera  jcjuna  ifta  & 
inanis  conjcclura,  qux  fumitur  ab  infcriptio- 
nc  &  collationc  paucarum  aliquot  Jegum  :  &  a- 
lias  etiam  $  t.  d  Lnj,  ad  matenam  querelxre- 
terendus  cu,'ct:&  quod  indcz  Labitti  oftendit 
&£.4.ad  Edktum  Vlpianus  [eftenim  apud  Tr. 
errorTypogtaphJ  dealiisctiam  matcriis  tra* 
ftavit, 

Lit.  B. 

Qux  hicdeca  aditionc  hxrcditatis  propo- 
auntur.an  pctprocuratoremiiefi  pollit,  rcmit- 
mittimus  ad  partcm  t.difp,  u.  Quod  autem  o- 
biteiTtcutl  inl.  mHui,7j.d.R,l.  probat  leclio- 
aem  Florcntinam  affirmacivuam,cx  co  dubium 
fit,quod  inconcinne&incommode  dicitur:  a- 
ctuslegitimos  quirecipiuntdicm  pcr  diciadjc- 
clioncm  vicati:cum  in  ufu  juris  fimul  &  propnc- 
tatc  vctbi.idcm  fitrecipetediem,  qundadnuttc- 
rediem,&  pati,  ut  ad|iciaturdics.  Eik-clioncm 
▼ulgata  ncgati  va  czcmpla  fubjccta  (uadcnt,  quc, 
dici  aotconditionis  adjectioncm  non  admit- 
tunt.  Quo  pofito  falfum  crit,  quodttadi  folct, 
nullosactuslcgitimosrccipere  diem  &  condi- 
aoncm:fcd quofdam cfie ,qui  dicm  &  conditio- 
•cmadmittant:  quoadmiflb  tanco  vcnus  erit, 
quod  de  latiori  figmfica  t  u  actuum  legitiniorum 
paulo  antedi£um fuir.  Cxtcra  fublit,  C.D.E. 
propriis  locis  traclantnr ,  &  jam  ifta  mious  di  - 
ftiactc  aTr.tractariadmonuwnus. 

Lit.  F.&G. 
Lit.F.artingituraliquidde  Jeclione  /.  r».  d. 
tuetptiU  in  quafanc  expcditius  &  commodtus 
icgctetur,fine  novationc:  vcl  quia  nihilalias  fin  c 
mandatofieti  poteft.vcl  quia.utprocurator  ac- 
cepro  fcrrc  poflic,  nonfumcic  mandatum.cum 
acceptilatio  fic  aftus  /cgicimus.fed  per  no  vatio- 
■cm  prius  obligationcm,  transtufam  cfle  opor- 
« t,  N  c  qu  c  cuu  czpltcationcm  (olcxaxi  potcit 
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vulgatalcftio,  uc  fciticct  pct  confequcntiani  c- 
riamhocut  pnus  novatio  fiat,  maudatum  tn- 
cclligatur.  Quod  ad  optionem  fetvi  attincr. 
fpcculc  videtur  inca.  quxtcitamentodatacft 
pct  l.jj.d.reg.tur.cni  fcntcntiz ommno nullitcr 
objicitur  l.pen  d,opt.ltgjt. cioippc  in  qua  ezprcfle 
matti  jus  cligcudi&  opundi  couccflum  pto^o- 


THBSIS  V. 

Serius  hic  propomt  divifioncm  mandati.qua 
rraclioni  dc  pcrfonis  &  rebus  prztnutcnda  craL 
Et  initio  quoque  thcfisoriofa  vidctur  vqz,  ttm- 
«ue.  quoniam  dt vcifo  propofita  cz  prxccdcnti- 
bus  non  infcrtur, 

Lit.  B.&C. 

Divifo  in  mandatum  gcncrale  &  fpeciale  ccr" 
to  jurcprobatur:  fcddc  illius  fub  divifione  vi" 
dendum  clt  ,  quod  aliud  fit  cum  libcra 
aliud  finc  Jibera  :  quam  communitira  Dd. 
probatam  ful.divifionem  admittit  cr  am 
Ant.Vmb.in L<%,d.frocur*t.tt  vidctur  ea  confir- 
mari  ez  coliationc/.tfi  d.protur*t.tuml.9.$.4.d. 
mequir.rer.dom:qQx aontiift  remedio  hujusdiv  | 
ftinctionis  conciliari  pofle  videncur.  Et  cum 
qux  fpcciali  mandato  opus  habent,  generali 
mandato  contineantur,/.  17.  §.\6.dttniurmLj, 
§.\.cjuib.mod pign  fchit.l.  14  d.  minorib.  L  47.  d. 
procnrafor.l.if.$.d.  mctjuir.  Ltrtd.  ea  tamcn  fctC 
mandatogcncralicum  libcracontinericommu- 
nitertradunt  Dd.  ¥ icna^aod  in  l.<i.deprocur.%t. 
piocuratot  cum  libera  poilc  cxigc  tcdicitur.cum 
procur  gcncralis  linemandatoiudicio  copararc 
110  poflit:  &  tandem  eodem  modo  admimftratio 
pcculu  in  fimplic£&  libctamdiftingui  videtut  ex 
1.10  C.tjuod  eum  to  tjui  in  *litn*,Crc.  Non  dccft 
tamcDOinninn,  quodhis  rcfpondcatur :  &  ia 
pnmisvcrum  non  vidctur,  gcncrah  mandato 
cum  libcra  omniacpntineri ,  quz  ez  mandjto 
fpcciali  czpediri  poliunc:quia  cum  qualicunquc 
pofito  niandato.procurator  tamcn  fit&  manear, 
abfurdum  fit  cantundetn  iuris ,  quod  dominus 
habet.ipfi  ttibuere  -  nequcdubium  cft,donandi 
quidhbctrcmitrcudi  tusnfpccicritfcnundati, 
quod  tamcn  quahcunqucgenciali  mandato  iob 
contiuctur.arg  /  1  $,i,tjutres pignjiblig.&l.ij  $. 
tjuib.modptgn.folvtt.  Poito  adiecla  diltinclio 
adminifttationis  peculii.dubia  vidctur:quia  ea- 
dcm  dc  adjujaiituuoucp  ccuiu  firoplicircr  dicla 

&ca. 


Digitized  by  Goo^le 


©I  MANDATO  HT  SOCIETATE.  4* 

&ea  qux  libera  appellatur.przdicari  videntur  pocior  procurarore  eft,  hoc  conceditur  /.  4;./. 

/xr  l.\,%.ult,dtpign.aci.  &l.4t.f.i.dt  rtivind,l.i<.(.  iurtur.txtrtttu.Qwz  fane  Conciliatio  &  expJica- 

ftd tifi  d.divtrfpnf  r,l.  i^.in fi.fr. d.ctnd,ind.iufla  to  pon*  admineoda  vidctur.cj  ut  cumCuiac.in- 

l.\i,tnpr.fr$  1  dtptcul tn fi  dt  nov.l.ii.&  i-dpa,  tcrrranfact.  dccidedi  &  diminucndt  caufainita 

ubi  Jibcraadmimftrario,  &  fimpliciter conccfla  diftinguamus,autcumDd.text./W./.i2.</.jWr.(£> 

pro  codcm  haberi  videntur:quo/*K//  l.},infi.  ad  inl.\j.§  ).d.iurtur.cnatti  proprietarem  verbo- 

SCtum  Mactdonim,           f.qutb.mod.pign.fo\-  rum,  quia  fimplicitcrdc  ptocuratorc omnium 

vit  l.filius fami.l.in pri-ic  dtdon.  licer  in  conrrari-  booorum  loquuntur ad  procuratore  cum  libeta 

um  moveat/.7.  %.\.in  fi.dtpttul.nbi  dicitur  ,libe-  reftringamus:dcquo  etiam  (uptidifput.-j  .thtfi. 

rampecuJiiadrainiftratione  fpecialitercflecon-  lit.C.Sc  addcDuar.adl.i.^.to.dt  acquir.pofftff.Do 

cedendam  nifi  quis  dixerit  fimplici  conceffione  4..Commtnt,io.Vaud.lib-i.quaft.^7.  Paciumctnt. 

pcculii  nullaradta  adminiftrarienis  mentione,  t. re»/,t-.iUud pJaneadmittcndum  eft, formam 

ius  qncqucadminiltrandiconccflumnon  cfle:  mandatiita  cocipi  pofle.ut  Jaxiot  &pleniorpo- 

3uod  tamen  contra  vidctur,cum  fruftra  conce-  teftas  conccfla  intclligatur.ut  i  n  fpccic  l.crtditor 

atur  peculium.fi  omnisadminiftiatiofitadcm-  fo.f  ult.hj  Porro  Saltctt.tnl.t6  h  t.n.z.  qucm 

ta.  Aliterrcfpondetipoftit,  c\aodind.l.j.%.t.dt  Tr.lirD.improbatinquxftionc,an&  quatcnii 

ftc u/.conccfiio  pcculii  opponitur,non  adcmpti.  mandatum  mortc  finiatur.fpccicm  mandati  fa- 

oni,  idcft,  ubidominusnonadimupeculiuro:  citdefubjeiftc  utJoquitur,*»h//r/«/i ,  vidclicec 

quiapoteft  fervus  etiam  citra  conccllioncm  a-  jGqujsaliquemfaciatinftitorcm.quodiicctpro- 

liquam  fpccialcm  peculii.vci  cx  parfimooia  fua.  pne  huc non pcrtineat.iJIud  tamcn  veru  eft.qu» 

*vclcxlargitatcaliorumpeulium  habcrc,  quod  ad  quxftionem  jam  dicta.&alios  effcctus,  Ipe- 

rcdcpccultoinfpecieadominodato&  conccf-  cialem  cffe.hujusconftitutionis  &mandatina- 

foopponitut.  Porro/.  5»    ctiam  de  exa&ioue  tuta,dequoadtumfupradifput.i4,th.7.Tacitu 

«straiudicialiaccipiporcft;lcd  &  ponendifunt  autcmmandatu.dequo  Jit.E.cx citat  textib* il- 

tctmini  habilcs  111  uCtionc  iudiciali ,  ad  quara  lud  cflcapparctiubi  quis pto  aliquo  prxfentc  & 

procur-tor gencraiis cum  cautioae rati adraitti-  patiente aliqilid  facit ,  quoniam  ita  paticns pr» 

tatarguml  i-f.i2.J.nov.optr.nunttat.(\cui8itz-  vaiadiatc  kibetat  arg.l6o,d.rtg.iur. 

fponfumcftdcfimplicijtrocuratote  omnifibo-  t^1T  p 

norum  inl  \x  d.paR.  quod  rcm  in  judicium  de-  '  * 

ducercpollit.  (^uod dcniqueattinci adif.f. 4.  Aitobligari eum  exmandato,  quiepiftolaa 

dtacquir.rtrumdom.6>^.nibil.*uttmInfl  tod.tc-  accepit.neqncei  contradixir.  Contrarium vcri- 

fpondcripoteft.r.  rcftringcnda  illa  loca  cfle  ad  us  exiftimo.quoniamhiccoofenfu  mutuoopus 

alienationem  rerum  tempore  periturarum ,  &  cft,  neque  hac  in  re,  ubi  de  ob!igandoaIio,& 

qux  fctvando  fcrvari  non  poflunr.  2.  Sumi  po-  cootra  eum  adtione  mandati  quxrcnda  rralta- 

tcftrcfponfioa  vctbis,  txntgotiu,  utintclligatur  tur,taccns  habcturproconfcntirnte,  quodtan- 

permiiTanonquxvisalicnatio:fcdqiiamcondi.  tumnondiferteprobat  LS.f.tnvitutd.proc.  ubi 

tioncgotjotu&a/lminiftrationis  ratio  requirit  pro  invitohabcriin  hac  materia  dicitut ,  qui 

}.  plus  intctdu  vidcn  potcftincflcmandato  gc-  confenfifle  non  probatur.  Facit  quod  manda- 

nerali  ex  verofimili  mente  mandantis ,  telut  fi  tum  operaro  &  factum  altcrius  defiderat:  &  ut- 

mandauerit  peregre  profcfturus.aui  cafus  eft  d.  cumqucprxfcns&  tacenspro  confentiente  ha- 

/.9.$  4  dt  acqutr-rtr.  demin.  4.  dicendum  cft,  bcri  poffint,  aliud  tamen  eft  in  abfcnte.ad  quem 

quxdammandatogencralifemper&rectacon-  miiTaeftepiftola.qui  vix  vnquamfi  taccat,  pro 

tineri,quzdam aliquando  iu  fubfidiu,  &  in  cafu  confcntietc  habcn  p otcft.-cum  &  multa  incidcte 

neceflitatis.cuiufmodi  funttranfigere  iuramctu  pofunt  &  impedire'.  ne  epjftolx  rcfpondeatur, 

dcfcrrc  pacifci :  undc  c&ciliari  polTunr  textus  in  nec  quifquam  refpondere  teneatur,  &  potius  n6 

fpecic  puguAatcsl.yo-dproc.frl.ii.d.pacl.iunc1a  rcfpondcns  pro  recufanrc  habendus  videatur. 

/17$.  *.&  j  «f//«r//i«r.ncqucii.  alias  tustran-  Sitamcn  antca  traclatio  quxdam  prxccfferir, 

figcn dij  luramcntum  dcfcrcndi,  aut  pacifccdi  autalixcucumftantixincurrat.potcritin  hypo- 

procuratori  conccdi  potcft,  cjut  id  nec  omnino  tbefi  fententixTreut.clTe  locus  addtmt.fub.diff, 

gratuironccfupcrreliquida.lcdommb.aliiSjp-  c.d  padu.th  i.lu.B. 

Jjatiomb.dcficiemib.quocafu  tautiitutori,qui  Qqq  x  J,IT„ 
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Lit.  G.  bcatcaufas.  qux proponunturi»/.8  $  ulti.eum 

Proponit  in  cxegcfi  etiara  illam  fpcciem  .  //./^y.^/rt>r«r«/.implcrecogicui.&  icmpet  in- 

quandorantumipfiusraandatariicaufaritnian-  teiligiturratcrcflc&  rcvcra  tntereft  ir.andantis, 

datum.  Non  fatis  rcitc :  quia  cum  ipfo  fatentc  ut  fiat  id.  dc  quo  eouvcntura  cfl.  F.c  ut  hoc  con- 

hocconfilium potius  fit,  mtct  fpccics  raandati  iungimus,fcciindumha:cacciptcndumc(t,quod 

nonrcclcii>fertur:ficut&a  fpcocb.  rcmovcrut  aithacth.  lit.E.  mandatum  fufccptum  omnmo 

in  fr  Irft h.  t .&inl.i.in  fr.  D.eod.   Ncc  fatis  efle  implcudum.  Equtdem  niandatarms  pixcile" 

convcmt,  quod  ipfc  fubiicit.rum  cflc  obligato-  ad  implcndum  nou  teuctut ,  quii  mandatunt 

rium.abialtaaliasidfaitarusnon  fuiflct:  quo-  continentobligationcm  facti,  iu  cuius  locum  id 

niamconfihum  quatalcnunquam  obhgatoti-  quod  intcrcft,  fuccedit/.ij  $.ult.<Ure  iudi.  Se- 

um  cft.  CattCtoquin  illaTr.  limitatio  probarur  cundumquodcxplicandus  cft  §.manJatnm  u.h. 

exl.6  $,5./>./.Cuiobiicitur$.  tuatantum  6.1  njl.  t.rj  /.21  $.  ult.  D  eod,  ubi  dicirur  quod  inc:m» 

eo.i. ubi  art.  Jult.  qucmltbct  cxplorarc  dcbcrc  &  pcltiucn nuncians, vcl cx iniafta caufa.tcneatut 

pofle,  anlibtcxpcdiatcoiifiliunvcuiconfcqucns  actioue  mandati ,  vidclicct  non  ad^facicndutn 

cftdamnumquoJfenlit,  ipfum  ftbi  imputarc  piaccifc:  Scdadinccrcflcpra:ftandum.  Et  :ft.im 

debere.Intctcflc  videri  potcft.an  alrci  forcc/am  ibrfercnciam  intcr  conruttum  m5ndari,&  alos 

prxpara:oria  rcccrirnecuctvclpotufs  diftingu-  contradtus,  licct non omnino in iifdcm  tc.minis 

cnduminterconlilmm  (implcx,  &  quod  habet  aotit  loh.Fab.in  $  .re:ie  queque  9 Jafi.d^ mutJtttk 
vimaliquam  impul(ivam,&  pcrlualivam.quo*!.  Lit.  C. 

rcrminosconliiu  cxccdcte  ,  &  quodammodo       Aliacaula,  ezquamandacum  folvatur;,  hic 

fpccicmmandatihaberevidctur.  Qipdautcm  propoiutur:  raors  altctutiius.  Et  demaiidata.io 

additobitcrhaclir.  md.lictis;coiiIi!minfcmpcr  quidcmdubium  non  clt.h.ctcnus  fcil.  utm-n- 

obligarc,  minimclimphcitervctum  cft,dcquo  datum iwplcre  hccrcdcs  eiusnecdebcanc  nec 

agitur infra fartt.  <////». > ?.th  5.  Itt  D.  teneatut.liccteo  nomine,quod  a  dcfur.cto  gc- 

T  HE  S  I  S    VI.  ftumelt,  dubio  procul  habeant  actionctri. 

L  1  t.  A.  CHiodadmandantemattinct,resdubiononca~ 

Otiofc  &  odiofcrcpetithanc  controvcrfiara  rct.proptertcxtusdiverfimoJeloqucuccs/n/.ii 

ttadtatam  fup  difp  10  th.  3  au  pccunia  cx  caufa  $.nlt.tnml.feqtt  h.t.  &inl,ult  defcktt.qucm  tcx- 

mandati  dcb  u  pacto  in  mucuum  convctti  pof-  tum  poltcnorcm  cujac.  1.  objerv.  2,8.  corruptum 

fic:circaqurJ  pugnaDtes  fuQl  tcxtus  1»  l.i^.de  &  ita  legcndum  oxiltimafci  qui  mandato  mco 

r«/>.cr^.t>/,>;/^4.I>.matidaci,  deq  itbusadum  ftipularus  cit,  poltmortcm  r,  .am  tcccc  folvitut 

rft  dtfp.  13.  M  ius  commo>lcc!ij,n  tractatio  i-  &c.&  lt.it;  rmciautcm  cu:  julli  dcoitorcmmeum 

fta  cum  moJis.quibus  maodatum  fvlvuur,  una  folvcrcpoft  mor»cm  mcam  11011  rcctc  folvmir. 

candcmquc  :b.coniungitur.  Sed  Cujacio  rctrc  coattiiickHttumtmi.t.smi- 

Lit      B.  cal  rffonf.tf.&i  fancin  prima|fpecic  lcgis.  cur 

Aitin  th.  voluntate  contraria  f  lvimanda-  roclc  Iblvatui  ci  qm  polt  mortcm  alteiius  libi 

tom,fires  adhuclit  mtcgta,  Qji  nl  aur  ambt-  fti|  uLtwSc(r,utrcctc  habet  v«lgau  Icctio,  pcr- 

gucaut  falfodia  vidcrur  :  quoniam  inandaus»  f^-icua  tacio  cft,  quod  pet  ftipulationcm  ipfiob- 

quod fitcitra  fraudem  &  dcttimcnri.m  .nanda-  Itgatio  &  jusquatli.um  cft,  quodmortc  tcrtit 

tatii,fcmper  inindacum  rcvocaie  j-otclt.  cum  a>>ierriipfi  nc<iuit,cunmi.im  confter.rcclc  nof 

pracfcttun  etiam  ubi  rrs  ampiius  bucgia  n5  cit ,  (hpulan.ut  poftltlortem  tcrtu  n.»bis  aJiquid  dc- 

aiiquandonilid  uiandatani  mtcrcflc  pL  liit.Cx-  tur  §.itr.n (>.f.. i<.  laflttnt.de mtttd  flifttlttt,  idquc 

lctum  wdeWuTieutLexiltiinarcctiam  ma:ida-  cltquod     Ateurf.tn  J.l.ult  dejflHtiia.  tdcoci 

tarium  rcintcgra  Iibcic  poflc  rcTuntiarc  man-  fnlvi  poilcquodactioncm  hibcat  cx  fm  it:pu- 

dato,  tum  qui.i  fubiicit  vcrbjm  altcutritu,  tuin  pulatiooe.  Scd&  io|po(tc:tori  Ij-ccic  cur  non 

quiarationem rcddir ,  quod  rcinregranonduro  rec^efolvatutei,cui)uili  ucbjc  ircmmcum  hcct 

ccpctttuoltia.  lcilivCt  mandantium  inrcreflc.Et  pofl  inotrem  nicant  Iblvctc',  iKicidcm  vu'aa:a 

ifta  tamcu  (enccncia  mimmc  adinictcnda  cft.  &  hai>c;  lectio,in  oblcuro  :.uio  nou  cli.tafii  quod 

omnino  alij|hic  racio  mandmcis,  cuii:^  "olms  er  ifio  mandato  tcrtio  ntiiinm  jus  quxlttum  cft, 

uulitatc -1  refpicii  hic  f>!"  racluv,  alia  mi  .daca  cu.n  quod  tila  adjcdio  ,  / \m*rtt\ untnm,  noa 

tjj«  atttofficniin  fuiccpcum,  uiUiultilli  u  uha-  ruutat  lutuxam  uiaudati,  cujus  ilta  qu.tl.us 

&cf- 
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«c  eflcntia  cft.ut  mandstoris  raoitc  cxpiret.  Vc- 
rum  poftcriori  huicifcntcntix  non  paruin  obftac 
l.ii.^.ult.ey  ifeq.h.u  ubi  cx  caufamandati  poft 
moncm  cius  qui  mandavit  collati .  actio  inm- 
dati  efledicitur.Conrr3t:um  hoc  dutiflimum  6c 
fcabiofumappcllatSilicct.  ind.l.i\.  h.tit.  ubi 
▼arias  proponit  diftinctiones  &  conciliatio- 
ncs,&  ptimo  quodiiitctfit.an  maudatum  finiri 
ijueifithxrcdum  ncc  ne.rquod  intcifir,  an  talc 
quid  mandatum  lir.quod  polt  mortrm  dem  um 
potcltautdebct  fo:tm  eftcctum  ncc  ne:quxea- 
dcra  rcfponfio  clt  Hottjm.i.amicab.rcfp 38.  ubi 
fpccialeait  eflfe  in  mandatis  ,  qux  mortis  caufa 
injungiintut.j.quodinteifir,  an  mandaium  di- 
tcctum  po(t  mortem  iit  implendum  in  perfona 
tcrtij,  an ipfi  Jcfumft  o  vclhxrcdi.4qu°d'»«/- 
l.uitjt  /V.non  intclligcndura  fit.quafi  mgcncre 
pcr  mortcm  (olvatut  mandatum  ,  fcd  tantum 
quoaa  r}'c:tum,utnonrcctcfolvatur.  f.  quod 
in  d.l. ult.\cibi,pofl  morttm  mtam,  non  conjun- 
eantntcum infinitivo  ,  folvere,  fedcumvcr- 
bo  ,  fohitur:  qux  fcntcntia  2g\.ind,Lui*.ytO- 
pofina  ,  io  cfivdu  convcnit  cumfcntentia  & 
lcclioncCujac.Aliuslciupuluscfte-v  /. &fiq!tu 
l^.fnuiderdighj.  ubi  in  lpcc:c / 12.  §■  ult.h.t. 
Tidcturdati  actiodcdolo  ,  quam cum actioue 
man  i urpotc  ordinaria  non  concurrcre  vul- 
go  receptum  cft\  Vcrum  fup.aJ  diip.xi.thcf/. 
oftenfumift  ,  aclionisdolo  cum  alia  actione 
fimo&qaatiscftmandati  concutfum  derendi 
poilc.Aliasduasrcfponlioncsadfcrt  Sahcet.vel 
Ottod  ibi  data  fu;tpccuniaprofuncrando,quod 
rcj- -j^  latnaturx  inandati.vel  quod  dccjufmodi 
facto  ibi  t.-aclatur  .  quod  in  vita  mandmtis  ut 
expcdiarar,irapoiTibil«cft.  Mihi  vcro.i!ius  ad- 
huc  ao  lcvis.quem  tamcn  a  nullo  movcii  vidco, 
occurriticrupufjs  ,  quod  autc  luftm.  contra 
hxtcdcs&ab  hxrcdibusactionem  mcipctenon 
potmfleconftat  :  proptcr  qaam  folam  caufam 
peUmortcrnfuamvetproiniflbris  iuutilis  crat 
cr.u  flipnlatio  §  ./ -ff  mortnn  \  2.  lnflit.  deinutil. 
JHpiiLu  Atqumiu  ipccie/,ij./>./.  fi  quismanda- 
vctitpoftmottcm  iuam  hxredib.erai  fundum. 
non  animadvcito,  q»  modo  non  aitio  mandati 
incipiat.il)  hxrcdibus.quamio  co  cafu  compc- 
tcrcdc  D  ,ctorcsadnvu<mt  omncs  ,  4:  cviucit 
cSocxio  c u m  / j>t t 1 j. !><a.  $  ttlt  1  n  quo  c u m  act i o 
Jnaudati  bxrcdibw  .ri  dtcatuMdc  cllc  icfpon- 
detur  1,1  cufu  I  i)  H.ad  icioan  fonc  tndict.  Icg. 
ij.vcrba.jw/f morte  jnc.v«,adjcccrit Ttibon.aut 
cx  .ciuc.it  aHouonuiiuilpcciaJclitiuraandato 
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adraonumentumfjciendi:m\  fiquidem  tc\tt<s 
itatcfttingipotcft:  aliud  quod  intcrim  rcipon- 
dcam.non occutrit.Ncquc  movcorquod  tx  •>[. 
ii7.i.tilt.imdeverbcrsimdlt^ti<>ntiu4.  obi boo 
communitcrDd.notant.probatur,  hxrcdiluo 
ceftequanftipttlari:qunniam  plane  cxiftimo, 
necciiccfle  ,  ut cxntione juris vctetisadjcdta 
fimulfucritpcrfonaftipulantis.  lllud-cnim  ca- 
villatorium  fucrit.fi  qms  cxifttmct ,  exprcflam 
faitcm  mortii  fux  mentioncm  obfuifle  ftipula- 
tioni.  fcd&fivccxprcflc  fivc  tacitchoc  fadum 
proponas,pcrpctub  obftat  illa  rcgula  piris  anti- 
qui.quxactioncmabhxtcdib.iiK-ipcrc  vctabat: 
quodutiquccontingcrencccflc  tft  ,  fiquistan- 
tum  hxrcdi  fuo  ftipulctur:  qucniam  ratio  liliu* 
/utis  crat  ,quod  obli^atio  qux  nvnquam  m  di- 
funcl o  c c n  11  i ti  ffc t, n o n  p o tc ta t  tra n fm  itt  i.lcd  «c 
md.l.\ }./>./.vcrba,  poftmortemmcamciprefle 
adieda  pioi  rtnuntur.  Uti  tamenlactionietum 
noadicitapcifonaparnslocuscflc  vidctur  exl. 
tf.i.l  JeV.O  ubicx  hac  ftipulationc poll moi- 
tcm  mcam  hlix  mcx  dari.utilis  aclio  compctcre 
filix  rcfpondetut.licct « illum  locum  aTribon. 
coiruptum  putct  A nton.T.w.inleg ,z  1  defaii.nSx 
quisfortcid  adcafumdotis  filix  tcddcndx  ic- 
Uringcndum  cv.ift.mct.  Illud  appatet  G  cui  pcr- 
fonx  rcclc  IKpuiet .  utipfiquxraturaclionihil 
intcrctfc  poflc.an  poft  mcam  mottcmftipuUtio 
confctatutnccnc. 

Lrr.  D. 

Proponit  in  thcf  aliis  qur-que  nx>dis  folvi 
mandatum,  ftexemphun  ia  cxcgcfi  proponir, 
mutationem  ftatus  indeteiiui  ,  &  hoc  modd 
ipfoiurcmandatnmfolvi  afiinnat.  Id  quidcm 
ex cit<tt.CA{>  fiqrew  rir f  rorur.  in  6.  Iton  prc  batur, 
nequedc  cotiactat  Iafon(Cynt»atttemad  iir. 
D.mandati.non  fcripfit.(/«  l.jandmtu.C.dttcfla. 
(m/>i  tribus  vcibis  a:'.p[ocutatnrcm  vidcri  revo- 
catum.fi  dffiqatutlibaldu»,  )fcd  al:cto  ci/  loc. 
inl.rcg*fhu.ififitgtttvu<.z.dtrtb.ttcd.  ubi  hoc 
excmplificat  111  procuiarotcbanito  vel  tibaldo. 
(quo  vcrbo  quidintcl/  gat  ipfo  &  Mc2zins  in 
cap.  demod.  folvcnd.  roaodat,  mih!  nonfetis 
liquct.Jfcdinbannitoc: -pedita  ratio  eft.  quod 
hocmodocaput  Jccivitatc  cximiturmeqrc  lnc 
cafus  diftmclim  proponendus  crat.qucmTi  eut. 
lit.C.fubcafummonis  ,  qux vclci.iliscft.vcl 
naturahscft,  rctulmt.  Cxteium ctiam mini- 
ma  capitis  diminuticnc  ftatus  in  dcteiius  mnta- 
ri  potcft;quo  cafo.fi  v  c  patcrftim.aitogctur.fca- 
Q^l^   1  tentianx 
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tentiam  Tr.  generalitcr  propofitam  falfam  eflc 
noudubito.  Scdnon  dcbcbat  Tmitl.  rantum 
njentionem  facere  ftatus  mutari  in  dctcrius: 
quoniam  hocetiamobunct  lncatu  in  melius 
crmtatiftatus.v.c.fi  fcivus  difpcnfator  :  manu- 
roiffus  (\t$.tttm\o.lnfltt.h.t.l,tiu4qui><\\.  dtrtb. 
trtd.  Vide  hac  de  re  infro  f»rt.\.dtft.i».tht  4./  /. 
A  .ubi  quxriuKran  mutato  ftatu  ad/cit  1  fatulras 
ei  f.dvcnili  intercedat.quoniam  ifte  procurato- 
risinftarcft«r^.  t.fiquu+.vtrf.  plane.lntlit.dt 
tnutil.flipuUt.ln  eo  quoquc  oftcndit  hic  Trcutl, 
quodconfufim  propontt  modos  ,  qnibusipfo 
juremandaturafolvirur.vclut  mnutionem  fti- 
tus.mortein  &  modcsqui  tautum  prxllant  )iifta 
caufjm  rcvocandi  &  icnunctandi  quzprupo- 
nuntur  tn l.iSult  cum  U.ftqq.dtfnroturat.  & in l. 
\i.$.ult.tumU.Jtqt>  h,t  cx  quatum  numcrofunt 
hac  ht.D  aTr.  piopofiti  moibus& inimicitix. 
Hinc&aherum  virium  norari  potcft  ,  quod 
cum  duoshosmodos  opponat  prxccdcntibus 
&  ab  i;s  diftingvat.attanicn  aceuratius/fti  modi 
rcfcruntur fub  caput voluntatis  contrarix ,  quac 
fcil.  dcclaratur  rcvocationc  &  renunciationc. 
quarum  utiaqueex  caulainirniciriarum  morbi, 
&c.fieri  folct  Nimitum  ita  >us  cft  ,  ut  mtuarc 
voluntatem  liccat.idque  vcl  lib<  rc ,  vcl  pixftito 
eo,  quod alterius  intcrdt,  &  hoc  indiftincte, 
lllud  vel  rc adhuc  integra,  vcl cx  iuftafupci vc- 
nicntccaufa  ,  uttamcn&  hic  quod  cujufquc 
antc  caufam  illamfupcrvenierucm&  volunraris 
fequuram  dcclarauoncm  intcrcflc  cepit ,  uuin- 
quc  prxftctur. 

L  1  t.  F. 

Finesmcndatt  diligenrer  cuftodicndos  elTe 
docct:&  porrofi  mdchnitc  datum  fit,bonafide 
definiendum  cfle  ,  ita  ut  dcfinirio  ifta  non  tam 
adforraamfupeificialcm  .  quam  ad  cricdtura 
rcferatur.  Qux  fane  obfcurius  proponi  viden- 
tur.&  res  ira  lc  habct,  ut  fi  mandatum  non  om- 
ninorationeprcrij  vclrci  aut  aliamm  circum- 
ftantiarumrcftridtum&limiratum  ,  vcictiam 
geoeralefit.vclutr»  cit.l.6o$  ult.h.t. quod  bo- 
bz  fidci  convcnit.pratftare oporrear.St  in  actio- 
n«m  mandati  vcniat  &  dcducatur.  Et  fcntentia 
citauBaJdi  ad  mandatnm  dcfinitum  perrinct, 
in  quo  cxpcdiendo  monct  non  fupcrficicm& 
corticcmvciborum.  fcd  inrentioncm  mandatis 
eflefpc&andaro.Illud  vulgatum  cft.dc  mandato 
ad  aliud  trahendo  ,  fincquohabeiiillud  non 
potcft  ,  quoniam  confcqucnticontcfloctum 
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anrcccdcn»  citraqnodadaliud  petvcnirinequif, 
intelbgitur  conceflum. 

Et mandawm. ]Qui  mandarum  habct  ad  ven- 
dcndum,  eum  ctiarn  ad  ptttium  rec/piendutn 
mandatum  habere vidcr;  Trcur.affirmat.  Quat 
fcntentiaconfirmatur^.//i.jj.i/#/fl/«t.ubi  fcrvo 
qui  pecuniam  crogare  poreft,  candcm  rccipcre 
pcrmittitur.Facit&  hxcratio,  quodcum  utiq; 
hic  rem  tradcrc  prflir,;uxta  naruram  cotra&us, 
non  nififoiuto  vclobiato  pretio  cmtot ,  utfibi 
rcs  tradatur.cxperiri  poteftj/a/Mwm.ii.J.  efftrri. 
$.dt*c1ien.tmt,  Ex  quorcfpoudctur*<i,/.a  $.igi- 
tur.  u.dtrxtrut.  aflton.  ubi  qui  propofitus  cft 
adlocandum.ncgarurpoiTcJcxigcrc:  erenim  cx 
caulalocttionismcrccsnon  prxrogari,  fcdfini- 
tis  fingulis annis  numcran  folctJicct  etiam  md. 
$.!£.  fub  taxatio  ctantum  ad  locandum  pro- 
ponitur cfle  conftirutus  N cquc obftat Lhot iurt. 
86.dtf»lut.  cx  qua  procutatcti  ad  iircm  non 
redtefolritur.quialpcculis  tatio  cft  procurato- 
risadncgotia  .qui  in  peifonam  fuam  actionrm 
KCqOtrit,&  quia  rxcrcirium  Jitis  divctlum  planc 
cftabacccpi  ione  folutiouis  .-  &  difTeicntiao» 
priorcm  ipfcinlindat  lCtus /»</./  86\dum  negat. 
procuraton  ad  Jitcm  adtioncm  judtcati. 

THESIS  VII. 

Lit.  A. 

Propofitiohic  tradita  ,  quodactiomandati 
dcrur  ci,cu/us&cum  intereft,probatut  cum  tex- 
tibus  allcgar.cum  generaii  axiomate,  q»  omnes 
actioncs  cumparatx  fint  ad  perlcqucndu  qucd 
cujufqueintcrcft.,»rg«;*«jf./.38.$  alttri  17.  dt  V. 
O.eoquedtficientenuila  aclio  fundan  poteft. 
Sed  ebijcitur  1.6  $.4  h.t.vbi  dicitur.mandari  clTe 
actio,  fimandavcro,  quod  mca  non  intereat, 
Puraba  dici  poflc  fatis  hoc  ipfo  intcrclTc  vidcti, 
quod  altcr  negotium  altctius  gercudumfufcc- 
piflct.Vcrum  quominus  bfccreote  dicatur.facit 
argum.tx  l.S.§.6.h.t.  &  ratio  prxccdcns  ,  quod 
ad  fundandam  intentionem  pcculiaricct  alieu- 
;us  rntcrcflc  oportcat:  &  quod  gcncralire  r  rece- 
ptum  cft  ,  conventioncm  in  alterius  pcrlouam 
coiTCcptamirainutilcmcflc  ,  ut  nccaltcii  nec 
illiipfiqnttraconvcnir  ,  actio  dctur.ur  norant 
Dd.in  $.»;.#•  ^.lnfiitut.dt  inutil.flifulat  »»/.j8.  f. 
\.dtl'  OAz  quoinfra  par.i.dilp.  17.  th.  l.  Non 
dicaro  ita  mc  agerc  poil":  mandati,fi  illr qui  fuf- 
ccpi t  ncgotiua  &  pcifccit,  prius  agctc  cepent, 
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tfuodhoccafumca  quoqnc  iiuctcflc  incipiat:  tcntiam,  quod  tancum  procuratorei  ad  judi. 
icd  refpondcbo&  i  pUtaliiiiUim  ind.f.+.l 6. h.t.  cudc  Jcviflinuculpa,  cxteri  rcgulariterdc  lc- 
hocfignificarc,inadarc  vclraand«ircaiienautu  Ti  tantum  tcneantur  ,  aiteflcxquiorcm.  Vc- 
gtatia,  cpgenusaianJati  utilc  cflc,  docetutin  tum  quod.tegularircr  dc  lcvifliniajculpi  ma  - 
fT.i  ^  . .  nftit.h.t.&tnl.t.D  uJ,  adcoq,  op-  datanus  tcncatur  ,  p  xtcr  legem  tt.  Cod.hu 
ponici  mandato,cphcmcacauu.  inqualpecie  tit.  quxornncm  eul,>rim  vult  cflcprxftand  m, 
principalitei&peiexceltciuiam  diciturmadari,  magis  probat  l.n.Cnd.tod.  qux  cum  -d  ma- 
quodmea  intereft.  Hinci.icfpondeturexfea-  /orcm  cciamquam  fiiil  rcbus  ptxftac  diligeo- 
tentiaDd.quamrefcrr  Sc  fequiturSalicet  i»Li.  tiam  tencn  oftendit.  Atcamen  pio  divcili  arc 
h.t.  poflciniltocafu,  ubiquismandat  aliena  fac3orum  diucrfimodc  tencri  mandatatius  vi- 
gtatia  duobusmoJisinteteflemandantis,  tutn  detut:  vetbi  caufa fi  adminiftrarioncm  fufcc- 
quodforraflisalccrttcnebiturmandati.quocalu  pcnt  icviflinam  culpam  prxftabit  :  cxtcrum 
cciama!tcti.re<3elt!pulamui$.  f1dttf1.19.vtrf.  bonam  ridemprxftare,  &  culpa  fraudcve  ca- 
trgo,  Infiit.  deinuttl.  fitpulat.  turo  qued  liccc  ab  rcrc  fuftecent.  arg.l.  t.ultim.tyl.  19.  $.  4.  h. 
iiiitiononintcrfir.poftgcftioncmtamcnincipe-  tit.  Poirouthoc jdJamus  ,  in  actionem  di- 
rc  potcltint?refl'c:quoniamquiv.c.tcrtij  ncgo-  tcvtam  mandati  hncquoqucvcnir,  ut  procu- 
tiagcriauradminiftraricurat,iJlirerrioraandari  ratoi  prxftct  acliones  ,  quas  dum  curat  tcs 
autnegotioiarageftorumrencturA/i<p«*.t8.  dt  mcaslibi  acquilivic  /.  8.$.  (i  Itber homo  &  $.ult. 
ntggefi.  Sccundum  hxccrrant  Baldntn ad  § .1  .ff.  1. 4$.  $.  qxottts.  hoc  ut.  l.pcfftfto.^^.S.  ultim.  d$ 
&././fo//M».'.ei/io.qui  imU.t.  $.4.  /i./.cxpfUta  acqutr.  fojfeff.  Qua  in  rcdiffcrenrtaeft  in  procu- 
i)c-.iticucvy]uuc!cgi;  <ptvJr„ea  intertrat.  ratore  ad  luditta ,  quod  cx  judiciahbus  fti- 

pulatiunibusctiaracitra  ccflionem  utilisactio 
LlT.  B.  C.  compctat  ilomnm  /  f  .1,  f ntor.ftifuUt.  1. 17.  in 

fin.  Qf  18.  dtprcairat.  /.  ?y.  dt  V.  O.  Cuiae.  in  l. 
Pracftandamcfle  airi  maniatario  dolumk  40.dtvuig.jubfi.ltb.19  tjutfi.  fapin.  In  quo 
cuipam.&inexegcfifubi)citinhxcveiba,  atlto-  cuare  vidcrur  Stchard.  qm  inltb.  i.Cod.deftn- 
nattMjut tedtrtdebtt mandatarttu  Quxnulla  ttnt.num.\.  cx  hac c:,ufa :pfo  /urc indominum 
planc  mihividecureflcconnexio.quoniarnr>on  actiooemtranfnc jftirmJt:  quoadmiflo  eriani 
exculpavcJdoIo.fcdidcoquianegotiumipfum  adioncm  directam  domino  compcccre  feque- 
rnandantemconcernir  .  actiones vcniuntprx-  r«ur:  euifcnccuttxrcpu^iutrum.quodetiam 
ftaiidx.Aicporrol.trr.C.ctiamlcvtflimam  cul-  in  yudicio  qur.li  contrah  tui  /.  iitm  fcribtt. 
pam  ptxftandam  eflc ,  6t  umcn  in  exegcli  non  dtptcul.  procurator  Jitem  cooteltindo  dominus 
pbfcurcprobarc  videaturdccUattoncm  Enu-  eflici  dicitur.  Quod  Itt  D..-if[>n<;ttur,condem- 
nuelisSoarez  ut  hocobcincat.fi  res  talis  ficqux  natum  cx  doJo  imW.u  ncri  cxplicatura  cft. 
exadlillimam  Jiligcnnam  rcquirat  Quo  admif-  fop.difp.  8. 
fo  prius  illud  dc  prqftanda  leviflima  culpa  rc  ipfa 

defttuitur.ck  confcquitut  idregulxlocoponco-  ** 1 T-  **•  fi  F* 

dum  non  cflc ,  fiquidcm  ita  non  nawa  contta-  Traftatur  hic  de  atftionc  contraria .  in  quaja 
Ctus  ,  fed  conditio  reiprxftationemlcviffimx  tenit,  quod  pioctiratori  cx  caufa  fufcepti  offi- 
culpx  inducit.  Bxemplum  prxbetconttaftus  cijabcft,  etum,  ut  ait  Ttcutl.  cafu  fottuito, 
locationis  ,  in  quoreccpcillimum  eft,Iatara  dc  qucm  mandancts  culpa  ptxceflit.  Hoc  qui- 
lcvcmculpamtintumptxftati/is.  f.  §.  t.com-  dcra  ctiam  traftationi  de  actioneditc<ftaadij- 
raodati  ,  &  tamcn  proptet  conditionera  &qua-  ccre  dcbebar,  qunniam  comrauni  jurc  aquo- 
litatcm  rci  cxactiorcm  aliquando  cuftodiam  cunquequodcafu  fottuito,  qucm  cuJpa  pix- 
&  diligcntiamrcquiri ,  notant  Dd.  ultim.  ccflit,  daronuro  dacumeft,  prxftari  oportct. 
Infittut. locati.  Enim  vcro  icguJam  facit  natu-  QS*ft»o autcra  propofita  lic  F.  communis  eft 
ja  conttaduum  ,  fcd  excepcio  famiturarei  omoibusfere  contradtibus  ,  v.  c.  dcpofiro, 
qualtutc.  Cxtcrum  quxftionem  banc  con-  commodato  ,  Jocato  ,  pignoii  icc.  fi  fctvus 
tioveihara  intei  Dd.  fuiflc  ,  oftcndunt  nota-  cx  iftis  caufls  a  domino  in  ahum  transJatus 
ta  a  Saliccto  m  i.  1.  hoc  titub  numtro  primo,  daranum  dederic  ,  an  &  quatenus  dominac 
ubi  iciciidivciias  opmioncs,  &  Baiioii  fca-    tcncatot:  ,  an  ooxalitci  tantum  aa  in  foli- 
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dum  &  quanti  intcreft:  <j»tra«5latur  fatis  prolixc 
in  l  Jijtrv$ucimunu.6i.»ltai  6}  dt  furt.Eiobxi- 
nct  hic  regula  contraiia  ei.qux  rraditur  in  /.  f.  $. 
x.commodari.petquam  accipicns,fi  ejus  caufa 
tantum  cSrrahatur.pixftatlcfiiiimam  calpam: 
&  cxadvcrfo  commodator  ob  damnum  ex  rc 
commodataillatum  commodaratio  folum  do- 
lum&tatatfl  culpam.pct  notau  fupl  difput.14, 
thef.4.1it.C.Contra  ubi  contralmui  fohusdan- 
tiscaufa,utin  depofito,  accipicns  tantum  prar- 
ftatdolum  &i  latam  culpam  :  &ex  advctfodc- 
ponent  ob  damnttm  dcpolitario  datum  dc 
Uuiflimaculpa.id  cft.ctiamfi  ignoraucrii  ritiutn 
rei  tcnetur  Etquoid  ptiorcm  icgi.Jam  tud  /.?.$. 
i.commodatitxccptio  elt  in  mandato,  in  quo 
vcmt  lcvillima  vcl  utiqtlC  lcels  culpa.non  ctiam 
quoad  poftctiotcm.  Qu/d  cvidcntrt  1  (tcndit 
*/  /.61$  7W  vtro.5.  dejurt.  ubi  quoad  hoc  po- 
fleiiusidcmftatuttur  in  maudato  &  depofitOi 
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C\  Jt  furt  pcifpicue  probat.  Quod  fi  contrarix 
opiiuoncs  ICrorum  ftatuend.r  cflcnr,  fententia 
Iuliim  ind.l.  6\.  non  dubitavcrim  diccrc  clfe 
vcriotem;  htt  adde  mtatn  infra  difp.iy.thtf  7  ij 
C.lllud  fupcrcfl.nr  dtlcclionedL/.atf.j  7.  hrctit. 
vidcunus:  ubi  Trcuti.  fcquitur  Anton.  Jabr. 
cuM.conictTt.vulc  lcgi.  culfatr.ta.  Vcium  Sc 
vulgata  Icclio  cnmmodum  hab.t  fcnfuni,  quod 
lciiicctm  xalisaclio detur mandatario,  cuifer- 
vus  mandatus hutum  frcit ,  fi  modc  .ibfit  n  an- 
darari/  culpn.gtavior  fcil.aliq  .1.1  pct  quam  occa- 
fioncm  Riranai  lerva  prarbactit,  quotvoda  ctia 
hocreclccxphcat  Ctuac  m  i.commrJart.m 
fin.tra:L%ad ./f/ir.Ncquc  emcdationem  ilimi 
Fabn.ut  Tr.putar.conhtmar  vuf  lcqq.  *t<  d  ft 
tgofciffttn,  &c.  quia  opponitur  principiof  m 
quo  in  catu  igticirmia  rrandans  noxali  untum 
actionc  Yciiioxahtcradionc  mandaji,  convc- 
uitur. 


latiflima  cft  dii- 


intcr  qux  tamcn  quoad  pnus, 
fcicutix  Quod  autcm  mandans  vcl  drponcns 
proprcr  damnum  uundatario  vcl  .icpofitatio 
lllatum,  etiamli  ijmoiavcrint  ici  vinum  ,  ultra 
noxxdcditioncm.qiiiiiti  mtctcll  yutft.uc  tcne- 
antur.folida  tatio  rcddiriii  /wd.j  t.  qucd  clficifl 
fuum  ncmitu  debcat  <  iH'  Jartu.^r.i.^,  &  cquiUS 
fit  ad  dominrm  fpcrtaicdamnum.qunm  ad  cfi, 
qui  citta  ullum  fuum  commodum  altcii  ornciu 
&:  bciuficium  pratftitii.Appafetautcm  ex  d  :"pu. 
luJian.  ind.  de  hac  re  noa  omnino  intct 
rmucs  conftitiflei  &  aliud/udiciuin  fufie  vi- 
dct  ir  fault  cj*  Serattj  in  I  i>-nr  cmi  ..r  if>.  $. 
ftdcnmy.boc  tU.  ubi  co  dcn.um  caiu  ,  ubido- 
minus  vitium  fcirii  ,  ncc  praMixit  ad  tolidom 
intctcftc  .  eattcroquin  tantum  nox.ihter  cum 
tcucri  traditur:  nili  cum  gl.ind.i.7 .&>  l.6\.  $  f. 
dcfttrt.c\ua&  ptobatSaliC  tnd.  $•  7.  difhngu.-.S. 
an  qnis  lufliis  tuetit  fimplicitctcmctc  ln>mn  c, 
an  vcvo  homincm  ccttum  :  quod  iJlocafu  pto- 
ccdat.i/./.  16  §.7.h:cttt.  hocamcm  l.6\.$.$jfi 
^vrf.inquaetiam  nominatira  hominisccrti  h: 
meutiu.  Atijuc  ha:c  cft  h  ntcntia  &  vcia  &  com- 
rounis  .aquafidifccdit  Trcutl.  6c  veroeumdtf- 
ccdcre  indcapparct.quodDd.piodjll.  adducU, 
ptocul  dubio  eirat:  quamvis  Coftaliuf  citatus 
mapis  pto  Dd.  facut,  &.  Duar.  c.ip. hic,  hoc 
tanium,  quod  riannum  cx  caula  mandati  acce- 
ptum.-maudanS  !arci:ctcncaiur,dtjcr-t:&:  Bait. 
Ctib.  tair.um  vctb:s  mandatoium  CX  icv;!li-na 
culpatcncn  fctibat:  qux  omma  vcnii:n:a  fu.ir, 
&poitctiusifiudlJatcol.cxipfotcjttu  ia-^c  ./.  /. 


Lit.  H. 

Qjjxritur,fi  .]nis  finesmandatt  cxcciTcrir.ex- 
pr-.iir  dclromtcs.an  h abe at actiuiiem:  &  nfquc 
ad  termtnns  pxfixos|ac^ioiicm  concdlit  Tio- 
culus tnl.  \,h  t.  oucmtcxtumTrcutl.adatfiio* 
ncm  man  i.it:  reftrin^it,  cxicrumnominccjus 
quo  iexccflit  ncgortoturt)  gcftorum  actiomm 
couccd  t  Equidcm Mittinuscl  mutilem tantu 
hoccafu  aclionem  conccfllr,  ctnus  lententiam 
bcn:gniotcmcflcadiimat  Ioh.t  •bt.inS.is  qm%. 
lnftit.mminli, Vcrum  nccita  cxphcata  fiutentia 
Trcur.  ptobaturrx  ctt.  i.i  cr  4f-  dt  xrgrt.gfjr, 
quontam  qui  mandatum  cxccdit  ,  in  co  quod 
cxccdit  ac^otiura  manclantis  pcflifli-  dicinoa 
potcfl,  quo  :iamhocquodcxccdit,  aJiudefle 
ratxlligiiui  hh. \ Jm frmeip. (9* $. )  h.t.  f;  ptoinde 
lioc  nomine  aftio  cidaiinon  poflit  :  quo<!  K 
fatis  petfpicueprobanir  /.5  )S  ultim.Si  1,4.6  /.  d. 
S.8  Infnt.  ccd.  quibuslocistraditurcx  icntcntia  • 
Sabinianorum  mandatati-.i,qui  exccflctatnullo 
modoaclioiicm  competi/flc:  neoue  i  r^hibilc 
aut  vcrilitr :Ic  tlt.lCtos  m  vctbis iufifle.l-quidc 
intcraCticncm  nundati  &  ncc.  ccft.  diftmctio, 
pcndcta  qualitatc  convcntionis  ,  i  h-.clci  autfi 
&  teiptapihilinretcft  utraqnisacl'onc  utatut 
vc!  couYcniaruT.Erportlt  tcxtus  tn  L  1.  §.ultim. 
h.ttt  itamduci  .  quodibi  rc.  Kta:u:  icntenria 
co:um  ,  qui  ncgabaot  aclionem  maodatarioi 
et:arr  fi  pautus  cfict  remittcrc  quod  cxcedir, 
qvw  opinio  cum  imptobctnr  inl.fcq.  «Scactto 
ul.j^ad  pictium  dctcrminaturo  ccnccdatur, 

fcqui- 
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fequitaretiam  ita  ,  fiquod  txcedit,  rcmitta-  BaUusrnl.^.Ced.c-mmun.utriutnutiudie.  Eam 

taf,pcrmiiti  &  concedi.&ultra  nullamjeflcatti-  Bartolus  uaadmictu,  fi  fimul  frjc;cs  ncgotien- 

oncm.Er  Accurf.in  d.$%lnflit.h  pto  hac  opinio-  turrquam  limitat  or.em  Barroli.cum  ipkftatim. 

ncinducit  l.ftfrote  ^oh.t.  ubi  qui pro  vctante  improbctTreutler.T.ifr/.  &fi  nullut,  tantoma- 

itucrccditrDccutilcm  negotior.gcft.  habetadti-  gis  dcfcndi  po:eft,!ocic.tatcm  intcr  fratres  ift  >s 

cncm,  qui  autem  ceitum  tecminum  ftatuit,  prifumi  dcbcre.  Etrcdc  Bald.  contca  Barro.cir» 

extiaillum  vctarc  vidctur:  Ncqucadco  obftat,  1  ic.tiadir.focu-t.ucm  induci  cx  acV.bus  qnar  fa- 

quoddcarquitatearTcrtut:  quiatefpondctur  i.  ciant  communionem  e:iamciriancgoti.;trinc, 

donarevideri  cum  ,  qui  cxceflit  fines  .  ficutin  qtice  utiouc  ad  cflcntiam  focicatis  non  pcrtinet. 

fpecie/Aao  kj.9t  cum  mandati  lWsobfcrvare  Et  (tatuemus  igitvtin  jftocafu  etT?  focictatem, 

potuiflct,habet  quod  iibi  imputucdcbcat.Vti-  fed  quarultra  boiia  pro  indivifo  poffetla  &  fru- 

quenon  videturclfc  Jtqnitatll  xquitas,  &cum  «2us  indc  perccptos  non  cxtcrdarur:& ita  flatu- 

a<[coimU.4.b.t.&i»  $  &  Inslit.esd.  ca  fentcntia  emus.uccunqucintcrcedat  fubduttto  rationum. 

quae  ufquc  ad  terrainos  mand.ui  attioncm  cod-  Qua  in  rc  nondubito  t  ira-c  Treurlcr.  codcmd 

ccdit,  lub  colorearquitatis&benignitatisrc-  <alu  fociciaccm  h.ibcn  iun  clfe,  fi  communica- 

ccptafit,    eam  bcnignitatem  porto  cxtcnderc  tio  fiatcitra  ratiomim  fubdudtioncrr :  ficj  lidcrn 

latiotu  roinusconvcuitc  vidcatut.    Dcinde  te-  hxc  natur.T  focicratis  minimcsdverfacur,  Ux.h 

fpondtri  potcft  (cntcntiam  d.i.+.b.t.  perri-  nt  partcs  damni  &  Iucri  rcttccc-mputari  pcflir, 

ncic  ad  cafum  actionis  non  exceptionis   lflc  rationibus  fubdiults  l  rus  cft,rcry»c  nunus  uc 

cfb  ,  mandatatium  non  pofle  agerc  contraria  de  ftuclibus  pcrceptis  &  impcofis  faclis,  qiiartl 

adtiorie.ut  rc  acccpta  totum  quod  cxpcndit,  fibj  ictum  nominc  adtio  pto  foeto  inviccm  con-.pc- 

p:*flctur.fcdfi  mandans  dtrcaa  attionc  experi-  tit.conftarc  pollit.  rianeinfocietatc  gcneralif- 

«tur  ,  mandatarium  cxceptionc  fe  dcfcndcre  fima,  in qua omma omuino  communicaiuur, 

pofle,neremnonpf«ftitok)lidopretio  reftttu-  locuspofhr  vdcri  fentcntix  Trcu:i.  quamvi* 

<rccogitur:qi:omodo  cciam  mal.t  fidct  poftei-  utiquc  focictatcrn  conftitutam  ranonum  fub- 

forimpenfjsncccflaiias  &  utiles  conlcrvate  dudt.oevcrtetc  vcl  diflolvcrcno  poflir.  max:n:e 

potcllpctnot.fup.diip  i^.thci  uit.  cum  ctiam  inhac  fpccic  quod  aitcr  culpa  vcl 

THESlS    VIII.  .dolo  comir.ifit.de  iuo  vratttarctcucatut. 

Lit.    B.  li  t.  C. 

Docctfocictatcm  contrahi  -confcnfu  vcl  ex-  Altcomrminicari  &  cotpora  &  opcrar,  fiib- 

prcflovcltactto.qui  fcilicet  juxta /.4  /j.f.ipfaic-  jeclis  his  vetbr*  ,  &  hiu  rm/tnjis  ammumltu 

lum  ccillacione  declarctur.  Exquo  ipfoapparct  ttra  dcmi  faclu  ccnfcrrtoforttt  Q.jibus  quid  libi 

infignis  intet  ifta  ditfcrcntia.quod  poftcnor  ifta  vclit.non  fatisaflcquor.ncqueadeotum  int«  1- 

fpccics,mnudoconfenfunonlubfiltit,fiqu;drm  lcetUHH allegata  dcdacunc.    N'am/«/.  60  $.  r. 

ipUdcmumrerumcollationepcrficicui  &  con-  cumlfeal.xc  cjuarflio tractatur  ,  an  quodnou 

Hituitut:  adeoqi haudfcioan  harcdirifio rtcte  rectain  fociaatcm  fed  tamcn  proptcr  focic- 

accommodeturdcfinitioni,  qua  focictas  dicitur  tatcm  &  cjus  occafione  impenfiim  eft  ,  in 

conftaic  confcnfu  ,  maximc  ptoptct  vciba  ad-  actirinem  pro  focio  vcniat:  q-aia  tn  rc  non  con- 

jur.cta  ,  dc  reMtrinquecoromuniterhabcnda:  Ycniflcmtcilulunum  &  Labconcm  patctcx  dd. 

qure  vcrbacofenfura  in  tutururri  dcfignant,  cura  textib.jundta  /  fi.$  nuiiiemectlem  AutiCyn.  & 

ipfatcrumcollatio  1100  nilide  prarlcuti  operc-  Bnl.iinl.\.  C.L.t.&Sthntidvv,  m  $.Jt  tU«  t»ff. 

tnr.Subijcir  porroTrcutl.  pcr  modum  illatio-  t:d.  illudtradarur.  qucmodo  ubi  cx  una  pairc 

nis.frattcs  limul  bonis  parcntum  inuivilis  habi-  pccunia  cxaltera  opera  collara  c.l.lucti  &  dam- 

tanrcs  non  intc/ligi  focios. Vcrum  hxc  ad  dupli-  ni  ratio  incaim :  nua in  rc  nullam  Cyni  8t  Baldi 

ccin illam  focictatis  fpcciem  propofitam,  cx  diflcnfioncm dcprehcndo :  &  pcitinct  hoc  ad 

confculuexprciro&tacito,  vitiofaplanc  illacio  thcf.fcq.Iit.A. 

cfl:p,uodfienimcitravctbafolaicrum  illacione  Llr  D 

Jocieusconttahitur  ,  confcqucnstanto  magis  "  . 

iodicatUt,  fraricsnondtYeilisbomsfimulhabi-  S.partcsadjeaxnon  fint.arqualcsm  lucro  & 

tantcs.fociospiarfumidcbere.quametuvetcru  d^no    propott.pnc  Geomttnea  eflc  debcie 

^uoiuudamopinioucmrcfcruat.    **mtm&  Cartctura  cit.    Mcuocb,  rcm  .ftam 
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»on  fatis  accuratc  expend:t.&  apnd cum  (ccun- 
dus  cafus,  fi  minusquain  convcntum  ctt ,  alcec 
contuletic,  cxpcditam  habct  dccifion.ra  ,  ut 
proporcioualitctctiam  mmusicntiatlucri.  Pri- 
tnus  aucem  calus  fubdiftinguirur,quod  autcol- 
lano  cft  xqualis,  &citra  paclum ,  putciuncs 
qu  quclucnxquaieselfcupottcc:  autinxqua- 
fcs.cV  hic  quali  ucice  actum  incclhgitur,  uc  ad 
proportioncm  fummx  coJJatx,criam  raciopar- 
tislucri  ineatur,  *rgumtnt.Ug.6.infin.&l%)  tn 
fin.hoc  titu  .  Iquc  eft  quod  polt  Mcnoch.Tteut. 
ait  proportionc  Georaectica  partes  conftituen- 
das:  Iicctdubttarequispoflir,  tum  rccte  iftud 
proportione  Gcomettica  ficri  dicatunquoniam 
hxcdicifolct  ,  ubi  in  difttibutiunc  qualitat  s 
pcrfonx,  dignitatis,  mctici,  iobons,  &c.  racio 
Labctur:quz  infbcictatcnon  attcndi  cuuftacEt 
ficutqui  piftori  duos  Hummos  dcdic  ,  eo  qui 
dedicunura.plusaccipic,  non  Gcomccrica,  fed 
Acithmecica  ptoportiune,  ica  ctam  m  hoc  cafu 
Arithmcticx  proportioui,  quam  ad  conttaclus 
pertincte  liquidum  elVconvemt ,  ut  qui  altcro 
tanco  plus  coHtulic  ,  duaspattcs  lucn  accipiac. 
Huic  fuccedic  hac  lit.  aliaquxftio  de  parttbus 
inxqualibas,  criamubixqualiscollatiocft,  ex 
pacto  conftuucis.Dc  qua  ica  ftacuic  Tteud.  non 
valcrculcpactum  :  quippe  cum  demum  inx- 
qualcs  admittac  parccs ,  ubi  alccr  plus  conculit. 
Cui  fentccxomuiiioicfragratur  $  x.lnfj.h.t  ubi 
Iuftin.cra.Iic.fi nihilactum  fu,  xqualcscflV  pac- 
tes,  inxqualcs  autcm  ex  paClo  conltitui  polfc. 
Quod  icxquali  collacionc  accipicndum  cflc 
cxindcpatccquod  jitxcaptxdicla  in  cafu  inx- 
qualis  collationis.etiafi  nihii  actutn  lic,umc  cx 
pacto  tacito  inxqualcs  partcs  cffcadcoq  .Iuftin. 
inepte*  ibi  diccrct  ,  cxprcfTas  partes  fcrvandas 
cfle.Et  hanccommuncm  tflc  Dd.  fcntentiam 
tradit  citat.  Menoch.caf.  n$.in fin.non  nego  tamtn, 
inquit.qtitnvaltat  p*cJum.qucd  partet  tqnalct  fint, 
ttiamjivnuspluv  alttre  comuUnt ,ita  tntm jtntitmt 
nofirtinterpretct.tyt  Huiccnin:  omnino  confc- 
queuseft  ,  ut  in collatione partes  inxqaalcs 
pacto  conftitui  polfint.  Et  vcrd  tationis  eft. 
«tpactum  cxprcflum  u/cra  oidinariam  nacuram 
centra&us  operetur.modo  non  inducatur  nimia 
inxqualius,  qux  fociecacem faciat  lconinam, 
«tloquitUf  ICtUiinl. 19.§  b.t.St  :c  undum  hxc  d. 
l.tp.inprinc.qux  proTr.racil,c6mode  acciptcn- 
da  Acexplicanda  cft:  velquod  ibi  lCtusad  rcgu- 
laremfocietatis  naturamrcfpexerit.vcl  q»  mmia 
iu»ciuafiutcmiMclJcxctufic  wnprobavcric. 


XXVII. 


Ltr.  F.  &  G. 


Proponicur  di  vifio  foci  ctatis  in  gencralem  Sc 
fpccialcm,cx  quibus  illa  omnino (ubdiftmguc- 
da  cft,  quodalia  cft  fimplicitcr ommum  bono- 
tum  ,  in  qua  tancumcommuuicantur,  qux  cx 
q uxftu  vcniunc  /.7  .cum  U.ftqq. hoc ri/«/.al ia  vcro 
fpccialiccrommum  bonorum  ,  ln  quacciam  cx 
ticulolucrativo  obvenienna  &omniaomnmo 
comraunicantut.Potcft&dari  mixtum  quodda 
genus  focietatis,  qux  di vetfo  rcfpeclu  gcneralis 
&  fpccialis  dici  queat.  v.c  fi  fraucs  communcm 
rcuncaoc  bxredicacem  pacecnam:  qui  licet  foci; 
omnium  bonorum  non  frar/.)9.$.  yfam.  irti/c, 
attamcn  rcfpc&ufocieutis  fiugularis  &  patci- 
cularis.univcrfitatiscuiufdam  focij  dici  poflunc, 
fix  quibusfortaflisfumi  porcftdecifioquaftio- 
nislu.F.anfocietasgeneralisvei  univerlalis  ta- 
citeconftituipoflit.  Scilicct  ncnpoccftilla,  m 
qua  omnia  omnino  comnuinicaacunporeft  au- 
tem  pofteriorillaraixu  ,  vidcliictcoipfodum 
manentincommunionc,  cpipfc  Trcut.admit- 
cic  lic.B.fratrcs  duos  vidcri  locios  fi citra  fubdu* 
ctionein  rationum.qux  utique  non  inducct  ex- 
prclfara  convcationem.lucta  coramuMccntui: 
idqucprobjt  d.l.}$  $.j  f*m  ercifc .  inqaacom- 
munio  hxteditatis  opponitut  focieuti  omnium 
bonorum.nonquafiia  illa  nulla  fitfocictai .  fed 
quod  ilJafuo  modopatticulatis.hxcfiniplieitei 
univcrfalis  cft.  Hoc  tamen  cxcmplum  ininus 
aptura  cflevidctutconftitutxfocietatis.  quod 
communio  vclcxtcftamcuto  vclcxlegc  ipforu 
corporum  intcr  plutcs  hxrcdcs  jam  conft.tuu 
fit.Ab  imcioaucem  cacitcquamcunquc  univec- 
falcmfocictatcmconfticuipoffe.  ditticulccr  cxi- 
it:mo:quod  collatiorcrum.qux  inducittacitam 
coaftitutioncm .  vix  in  univcrfum  fieri  potclt: 
quamvisalitcrvidcatut  fcncicc  Trcud.cx  tatt- 
one  fub;ctta  his  verbis,  n*m fimpliciter  coit»  tan~* 
tttm  adqiujium  cemmunicmdum  tendu .  q  uc  r  u  m 
verborum  aur  nullus  idoncus,aut  bic  fcnfus  cft, 
quod  prxmiiTaaflercto.de (ocietate non  confti- 
tucuda  tacite,  ad  cam  fpccicm,  qux  tn  /.  j  .h.  t. 
fpccialitcr^univetfotum  bonorum  dicitur,  un- 
tum  pertineat-Fiuftraautcm  hic  obijcitur  con. 
junclsc  /.4.  cr  f-  b.  t.  quod  cum  in  iJJa  dnftum 
effet.focictatemctiam  rccoiri ,  fubijcitut  ml  j. 
altam  ejft  umverferum  kenetum  :  quoniam  viu- 
olehic  infcttur  etiam  hanc  (bcietacem  rc  con- 
ttahi:  &  ea  cempoficorum  racns  fuit  ,  ut  in 
Itge  qi*»rtM  ,  modos  contraiundi,  ml.j.  fpc- 

cics 
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^ies  tbcietatisptoponcreot :  ocquealianj  abi/s 
conocxionis  rationem  quxfiram  argumento 
eiT.  quod  mfli.d.  I  ♦  modifolvendzfocieta- 
tis  proponuntur.  Qiyntroo  videatur  vix  ulla 
focicus  (implici  collanone  contrahi.Quis  cnim 
credat,  nifi  mutos  ita  rcsconfcrre,  utnihillo- 
quantur?  Equidem  vidco  Accurf,  i.i%,r.  ita 
cxplicare,  ut  coniuncTim  intelligatrcs&  vcrba, 
per  quz  putat  fignificari  ftipulationem  .  quz 
opponantur nudo confenfin.  Poflis  etiam  illud 
vcrbumRE  rcfcrrt  ad  focictatem  incidcntcm, 
ubi  duo  cohzredcs  vcl  collegatari/  funt,  de  cjua 
benc  Mczx  hic  dediv.five  num.  t.  Redte  ctiam 
dicamiCrum indl.  ^.fc./.verbamtclligcre.qui- 
bus  exprcflim  dcclararur.fe  focios  efle  vcllc,  & 
quz  przcedant  cotlationcm  :  quz reete  oppo- 
nuoturalijs  vcibis  ,  &  ilti  modo  contrahcndi, 
«|uaverbafimiil&  resipfa  concurrunt. 

Quodlir,G  proponitdc  xrealieno,  cxpcdi- 
tamhabet  decifiouero  ,  adhibita  diftindTiooe 
inrereaufamxris  alieni,  an  focietatem  conccr- 
nat  necne pit l.u  rjrl  tumduobm  ji  $.»///»w  h.t. 
undecxplicandi  cft/.8i  tod.  nequeadcofiropli- 
citct  id  a  Tr.crat  negandum. 

L  r  t.  H. 

Qjiacriturhaclitera  .anfumtusftudiorum  a 
patrehlioveldos  filizdata,  imputenturfocie- 
rati  omnium  bonorum  ,  ubi  ante  omniadi- 
fti  ngucndum,an  ftt  focietas  fpecialitet  omnium 
bonorum  .anfimplex,  juxta  d.l.^.&i.h,  t. 
In  hacncgandam,  inillaaffirmandam  quxftio- 
nerm  cxiftimo.  Ecenim  cum  omnia  omnmoeria 
exdonatione  &  legatoquxfitacomunicentur, 
m eriro  etia ex  comur.i  fumtus,  q?  honcftas.pic- 
ta  s  &  partim  neceifitas  exigunt ,  etunt  fubmini- 
flrandi:  qux  fcilicet  concurrunt  &  occurrunt  io 
fumtibus  ftudiorum  &  doce  ,  &  in  hac  ctiam 
neceflltas  &  ofhcij  parcrni  ratio  /.  ultim.  Codic. 
dedot.fromtjf.  l.i$.deret.nuf>ti*Tum.  Ncc  minus 
juftamcaufam  imputaodidcbet  przbcrcfavor 
Audiorum  &  ipfa  honcftatis  tatio.  Et  pto  hac 
fentcntia  Rolandus  a  Valle  adducit  /.  $9.  $.1. 
fam.  trcifc.  ubi  dcbitum  Rcipubl.  quod  filius 
contraxit  focietatiomnium  bonorum  impuu- 
tur  :  ex  qua  etiam  pro  fiimtibus  ftudiotum  at- 
gum.dcfumi  potcft.  ltemque  L  ft-  §.  focium. 
\6.hect.  exquafocius  omnium  bonorum  ct- 
iam  ea  confcrt  ,  quz  actione  injuriarum  vcl 
L.  AquiJ.  confcquutus  cft:  quamvis  dici  pof- 
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fit,  aJiam  cflc  coliationis ,  aliam  erogstioni» 
tationcra  .  cp  ex  ejusunivetfalitatc  oulla  nifi 
ex locerto  cvcntu 

videturoririinzquahtas,  fed 
bene  cx  hujus  argumcnt,  l.  %\.  in  frincip.  hoctiu 
unde  quod  quisob  injariam  fibiracTam  prx- 
ftat ,  non  imputat  /.  j  t.  $.  uitim.  h.  t.  ncque 
dubiurn  eft.  quinab  uno  fociorum  donatahnc 
cxcra  fociecacis  tationes.Adducit  caroRoIandus 
d.l.Si.$.  ultim.  ubi  ctiam  quod  quis  per  inju- 
riam  damnatusfoluit,  focicratiimputatut :  & 
dcnique  /.  quod fi.  66.  hoc  titul.  quxdotem  fo- 
lutomattimomolucro  matiti  ccdent&m,  intct 
focios  vultdividi,  nififorcc& hic  diftincTione 
collatioois  &  crogntioms  occurri  pollit.  Cx- 
ternmhuic  fententix.quam  Treutler. dcfcndic 
poftRoland.&aliosvaiiaobi/cipoiTunr:  &  1. 
quod  ex  ca  magna  potcft  confcqui inxqualitas,. 
Refpond.  in  ejufmodi  focietate  ,  inxqualita- 
temimpenfarum  non  admodum  efte  fpccTan- 
dam ,  cum  etiam  non  curctur  inxquahtas  col- 
lationis ,  fi  fortaflis  uni  opuleota  hxreditas  dc- 
fcratur.  Sed  &  xquaJitas  *IIa  pendct  ab  inccrro 
evcntu  ,  quod  alter  plures  ,  alter  pauciores, 
altcr  ftudijs  aptos  ,  alterinepros  libcros  babc- 
at:  argumcnt.cjus,  quod  dicitur  m  l.  81.  hot 
titul.U  pacTum  communc  fucnt ,  nhil  interefle, 
quodalter  tantum  filiam  habuit.  Sed&plun- 
mum  in  hac  materia  committitur  arbicrio 
boni viri,  quo decidcturqnalirasimpcnfarum. 
Neque  negauetim,  confidcrandam  hic  ctiam 
qualitatcm  patris ,  &  ex  ca  an  &  qualcs  ftudio- 
rum  fumcus  fubminiftrandi  fint  xftimandum. 
2.obijcicur,  quod  iftx  fincfpccialesplancim- 
pentx,  dequibus  in  concuhcnda  focietatc  a- 
ctum  nonvidcatur  ,&  iilastaiuumerogationes 
&  damna  focictatiimpuundacflc,  qux  fecie- 
tatem  refpiciuot.  &cjusoccafionc  cmergunc- 
Refpond.  hocargumentum  tantum  proccderc 
in  ea  focictate  genctali,  qux  communicatio- 
nem  folam  eorum  ,  quxex  quxftu  veniunr. 
habet,  non  in  ca,  qux  ipecialiter  univerfalis 
dicicur:  in  quam  cum  confcranrur,  ctiamea 
qux  cum  boniscolJatisnuilamhabentconne- 
xionem .  omnia  etiam  crogati  abfuidum  habe- 
rinondcber  :  &  vero  quod  quzdam  caufam 
fociccacisnonrefpicicntia  imputcncur,  pcrfpi- 
cucproharur  exleg.  J9.  $.\.f*mil.  trcifc.&exl. 
J2.f$>ultim,hoctit.}.obi}chat.l.j).§    hoctit  cx 
qua  ntfumtus  ftudiorum  imputari  poflint  pacTo 
fpcciali  opus  cflc  colhgitui.S  cd  teftc  rcfpodetuz 

Rn  x  cum 
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cumibiagatur  de  contracTa  focictaceunirer-  rei.quamquis  coutulit  damunm  ctiarn  (eatkd 

farum  foitunarum  .eaquejvxra  fupradtcladu-  dcbct,& imputctubifocius.qui  alium  haccon- 

plcxfit,  vctbis  Hhslji.utquicqujJtrogttttr  vtl  ditionc admilir.cx quo ipfo tacitum quodimo- 

quirtrttur,  ctmmunit  lucrtatquetmftndijtffcnt,  po paCTtum induci pcllc vidctur.  Etficutqunn- 

non  defignari  paclum  ampliacivum  focicutis,  xquaiem  pecuoixlummanr  cum  opcta  cotulir, 

fcd  dcclarariqualis  fitfocietas,  ut intclligatut  juxta/ x£.mpr.b.r.fcc\lD)x  amillxdaninum  a6 

fcilicct  ejufmodi  contratta  focictas  .  in  qua  xquah4W:fcd  prorataierci:itaquiuullam  pccu- 

nontantum  quxexquxftuvcniunt.  fcdomnia  niam  &rfolaiu  opcramcontiiht ,  nuiiam  cuam 

omninocommunicentur.   Ec  fccundum  hanc  partcm damnnnpccunia fuftincbit:  quodalus 

cxplicationem  tortiter  ille  textus  pugnat   pro  injuriahcrccci,  qui  fubconuicionccV.  Jcgc  con- 

fcntcntiaTrcutlcriarhrmtnte,  proqua  etiama  fcrcndxtantura  opcrxcontrax:rfocictaccm:qui 

citat.Ubaldo&Ruland.inducitur.-  Sc  fimul  ex  ficucmhil  lucraiur,  nifiquatcnusulna  forcema 

coprobatur,  quodra  princ.  hujusquxft.  dixi-  fociocollatamacctllit  :  itaquoquc  pcncuium 

mus.inhactamenfocictatisfpccicluncfcnten-  fortis  diminutx  ad  cum  peitmcrc  non  dcbct: 

tiamobcinerc.Dcniqueob!icitut/./I/«/«J.  8r.  cum  opetaxqu.valercpccunixmcclligatur:  cx 

h.t.  ubiutdos  iniputartpuftirpactumfpccialc  quoprobabilisfitlimitacioCov^r.j.v/ir.rf/tf/.t. 

requiri  vidctur.Scdrcfponderi  porclT .  idcoibi  n.i.  nifi  intcr  opcram  ic  pccuniam  luxquahus 

icquiripacTuminfpecicilluis  ,  quod  dos  tan-  appareatcvidcuiior.  Cateicquin  faus  cftopcra 

tum  promiifanondara.&quoddccaliidefjncli  inancmafocio  prxfticamcV:  amiflam  cllc.  Ex 

jam  paciis  adcoquc  folutx  ibciccacistradacur:  quocolotcm  capit  hmitauo  1'ctrirclaca Sc  pio- 

cxtcroquin  fi  dos  jam  data  eflct.vcl  patrc  adhuc  bata a  Cyn  inix.  C.h.t.nifi  pccunia  aute  opciam 

vivofociccasdurarct.mhil  nbftarct ,  quominus  prxftitam  pericrir.-quamramcn  non  piobo,  vcl 

dos  illafocictacicllectinpuranda.    Scd  &  niiul  quia  mliilimputan  potclUbcio:velqui.i  pcncu- 

proponitur.cx  quo  ibi  Ipccialhcr  univerfoium  lum  cujulq;  tcicitra  culpam  &  morcm  alteuus 

bonorum  lbocrarcm  contracram  elTc  intclliga-  contingcns.ad  dominum  fpcciarc dcbct.  Et  ct- 

tur.inquafoiahuicfcntcntix  locumtilc,  jam  go  concludcndum  cft  in  quxftioncpiopofita, 

niouuimus.  li  pccunia  comunicata  non  (it,cjus  amilTx  dam- 

T  II  E  S  I  S    IX.  numnullo  modoadcum,  quiopctamcontulit, 

.  percincrcdcbct.dequocafuagcrc  Tr.colligitur, 

' 1  T*      '  tum  quiafimpHciccroperam  Sc  pecuuiara  col- 

Siunuspccuniamalccropcram  tantum  con-  latam^jionit.tUir.quijfpdilhallcgatif/iW.f»/.!. 

tuletit.pfcuiiixamillxdamnura  coam  ad  hunc  C./?f.ju)a  ia  cafu  pccuuix  communicacx  dam- 

pro  uta  IpedarcaHinnat  Tr.verum  vix  uliout  num  quoquc cjus  communc  cilcanuraat.  Ulud 

exiftimoaurorc;  etcuim  citatus  pio  luc  fcntcn-  paiutn  ii»ccuft,an/.f  a.$j  h.y  lcgaturfr/«iV»/r- 

tiaSchncid.defugicautoiitatcm  £c  tiifertc  con-  lui.mtmprudtnttbut ,  quam  vulgatam  Jcdione 

ttatium  fcr.bit.pecunix  damnum  commuue  no  bcnc  dcrcudit  Rebcrt.i.  >c  tpt.Ud.$i. 

cfle,  quodetiamcxprclfetiadttcitatJaTr.^.'  Lir,  B. 

tnl.i.C.h.t  exquotair.cn argumcnfum  pto  opi-  SubijcitTrcu.  limicationis cuiufdam  locoai 

nioncTrencl.  dcfjmi  pocelt.  quonum  arncmat  pnus  iJlud  lir.  A.  quod  pacifci  polficillc  ,  qui 

pccuniamriciicommuncm,  cui  confcqucns cft  iolus  pccuniam  confcit,  ut  fortc  fib:  ialva  rcfci- 

etum  damr.um  cmnmunc  cflcdceere.  Vcrum  yata focius  tanttim  lticii  parccm  fciac  Vcium  cil 

tU\eCj,nmindtn,l  i.ex  Iacob.de  Atcn.  concra-  priusillud  fpcctctonus  ejus.qu  opcra  contuht, 

riumdocct,  quodmdubiopccunianonintclli-  potiusfubncicndum  c::t,  huticitapacilci  potfc, 

gaturcomraums ,  idquc  in  rcrminis  tradit  Bal-  titpecuntx  damnum  ad  akciu  11  t.tntum  pcrci- 

dusinconfihofuo,  quodtocidtin  vcibis  iute-  ncar.Limiratioautem  Tr.  ad  iliam  quxltjoncm 

gtum  rcfcrt  Pttrut dt  Vbnldu  cttato  loco  p.  8.  percinet.anpccuniaccliataconiinuiiicaur,  ita, 

num.  42-  quod  fcihcet  tum  dcmum  d-imnum  utquiopmm  eontul.r.cx  ula  paiccm  fibi  vindt- 

pecunixavrufixadcum  .  quiopcram  eontulir.  carepoflir.Et  cum  pactodcmu  hoc  hcri  ftatuat 

pro  rata  fpctftct.fi  pccuniafucrit  communicata,  Tr.ut  altcr  pccuniam  inregtim  retmcat,  fcqui- 

quodidcin  tradit  Bl.inh.C.b.t.    Caveroquin  turcum  cxrftimarc,  \ ccuniam  in dubiocomu- 

fcntcntiaoaTi.fahamtllcftacuoiquiafciI.  cjus  Bicaxi.quodhcctaJaimct^j/iip/.i  C.h.t.^Uutn 

umca. 
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tamen  crfejamantca  probavimus.  Cxrcrumad- 
mifla  ifta  fcnrcncia,  ^coutratiu  pacto  cflici  poflc. 
ncmo  ncgavcrit:  nequehocncgarpro  diir.cicata 
glofpt  in 1. \,Cod.b.t.x\c<.\\xc ncgat.ibid.Bald,  quam 
onim  intcliig.it  /.  4.  haud  fciomequc  ncgat  Co- 
var.^.var.  r//<»/.i.».i.ubicafumlonge  diverfum 
proponit,  non  valcrcpattura.utaccipifcns  pecu- 
niameius  pcnculura  fubcat,  fitque  caintcgra 
confcrcnti.lucrum  v.  utriquc  communc,  Et  huc 
pcrtinet  ttaclatio  cafus  qui  proponirun» 
lo.hj.&ini.JeiUtlnjl  eod,  incufus  fine  Juftin. 
ait,  poflcconvcnirc,  ucquisljcri  partem  ferar, 
de  damno  non  tcucacur.   Nimirum  hacccon- 
vcnciononita  valct,  ut  quocunque  cafu  dam- 
numacccpcum  fit,  ad  alterum  tantum  fpeclcr. 
fcd  uc  omni  quandocunquc  acccpto  &  facto 
damno  vcl  lucro,  ubiin  dcfinienda  focictate  Sc 
adtionc pro  focio agitur,  fi  damnum  tantura  fu- 
petlir.idaltcrtantura  fuftincrc  cogatur;  vclutfi 
ex  duobus  fociis  finguli  millcna  cotitulcritit ,  & 
nullo  Iucrofa<fto,duccnta  peniflc  apparear,  al- 
teti  rancum  duccnu  rcftituaotnr:  qui  fcnfuscft 
JimicacionisiJuftin.fubjcdcx/tt^.J.dcilla  t.h.t. 
Quodnonfacis  pcrfpicuum,  ucpaulo  lacius  cx- 
phccmus  ,  patces  focictatis  dcterminancur  cx 
conventtonc  vcl  cacita.qui  dcfumiturcx  quan- 
tiratcrcrumccIIararum4r^./.6.ii»J/f».0'/*i.8j  in 
fh,t  vclexprefla.perquam.utanteadittum.fa- 
cca  etiam  x<;uab  collacione  inxqualcs  parccs 
pollunt  conftitui.  Inaequalicas  porro  alia  abfi>- 
iuta  ,alja  liinitan,&  utriufqucrurfusfpecics  five 
graHus  confttrui  pofluntivcluti  fi  con vcniat  pri- 
ino  uuJtettotumJucru  altcrdamnfi  fcnriar,  ab-- 
foiutj  inxqualitas&  nulla  fociecas  cft  /.  19.  $,«//; 
h.t.  i.uc  aiict  totum  lucium  pane damni  fcntiac: 
qux  paclio  itidc  nuNa  eft  cx  rationc </./.ij>.quia' 
nonpoccftfubfiftcrefocictas,  cxqua  alccrnun- 
quam icniiat lucrummequealio  valcbit  paclio,. 
ut  altcr  folum  lucrum&  (olurn  damnum  fcntiat, 
quomam  ita  alccr  non  (bcius,  fcd  rainifter  futu- 
ruseft.  Limiracam  inxqualitem  dico,ubi  utiin— 
quc  ra  utiiuiquc  perfona  partcs  lucri  &  damni 
inxqualirei-alligoatx  funt:  quod  fit  dup/icicer, 
uno  inodo  uniformitct,  vclutiutaltcr  duaslucii 
duasdamni.altctunamlucriunam  damni  par- 
tcmfcrat.  quxconvciu  o  valet.  $.imfin.lnft.h. 
f.alccromodo  djiTbrmircr,  uc  ad  alccrum  lucri 
paucsdua;,  damni  una,  ad  alrcrum  lucri, 
pars  Unadamni  dux  pertineant:  quaeconvcntio 
licctabxLju  ,|itat«  magis  difccdcns,  valere  ta- 
weadic;ui/»  $.dtit*,t.tnjl.h.t.  exfeatcutu. 
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Scrvii.quia  pactisalrerari  &  variart  potcft  con«* 
traclusctiam  cxtta  naturam  fuam  argum/.i^o»' 
2tj.  dejitfti.  adco  quidera  ut  etiam  hxc  convcn- 
tiovalcar.utaltcrlucri  pattcmrancu,nul!adamni 
partcferac//  §.i.v.rj"Adc.\fnb  Jimicarioncramc.. 
qux&  poilenori  cafui  </.i.£^r./W.$0./;./.fubji- 
cicicur.uc lucru  aoa  nifi lllud  inteIligatur,quod 
dcducto&  compcnfato  computatoquedamno 
fupercft:  quoniam  alio  fenfu  ita  ibcietatcm 
contrahi  non  poflc,  ipfeadmifit  Servius,  ut  tra- 
ditur  in  d.  /.40.  in  pr.  h.t.  fi  Icilicet  non  dedu&o 
darano lucrum  compucetur,&  ica  feparatim  lu- 
cri  & damni ratio  pouatur.   Exempli  gratia ,  fi 
Titius&  Mevius.intcrquoscontrada  focictate 
mangonica,  utille  duaslucci,  tertiamdamni 
partcm  fcrrct.convcncrat,  iinguli  trcccnta  con- 
tulcrint,& fcxccnta  illain  cmtioncm  vigintic- 
quorum  impcnderinr,  &  cx  dcccm  equis  vcndi- 
tis  600,  confcccrinr.rcliqui  10.  cqui  morbo  vci: 
cafupcriermr.lucrum  in  dcccm  cquis  venditis- 
facit 300. &  damnum  itcm  inrcliquisio,  equis 
depcrditisfaeirjoo.   Hic  fi  feparatim  lucri  & 
damni  rario  incatur.  Titius  juxta  paclum  cx 
lucro  rrcccntorum  lubebit  100.    Mcvius  non 
nifi  100.  in damno autcm T.  itio  tantura  impu-- 
tabuntunoo.  fedMcvioioo.  Atqueicafietuc 
Tuiusin  univctftim  400.  Meviusico.  confc- 
quacur,&  ita  ilJe  fupra  fortcm  100.  habeat ,  hic 
cz  (orte  ioo.amiccac:quod  ot  xquitati  &  zqua- 
Jicaci :  ita  naturx  focictatis  planc  advcrfatut.  Ee 
itaaccepnm  fentcntiam  murii,  quodtalis  foci- 
etas contrahi  non poflltjprobavit  Servius  ind.L 
X9.infn  Hbcmodo  aurcm  valcbir,  utdivcrfis 
cafibas  confufo  d.imno  &  lucro  ,  ex  eo  quorf 
forrem  cxccdit  &  tblum  pro  lucio  habendum 
eft.Titiusduas  partcs  habear,  vcl  fi  damnum 
acccptum  fir,  non  nifi  tcrtiam  c;us  partera  fen- 
tiat:  vcluti  in  cafu  propofiro,   ubi  fcxcenta 
exdcccrnequisconfeifta.  &  deccra  equi  amifli 
funt  ,  cum   compcnfato  damno  .  nulluro 
fupra  fortem  fit   lucrum  ,    uterque  lalva 
fuauccentahabcat.  Quod  fi  cx  10.  cquis  90<\ 
redacla  Gni .  cx  treccntis  qux  foitcm  fupciant.  • 
Titius  200,  Mcvius  100,  confcquctur&  ex  ad- 
vcrfofiex  dccem  dhscquis  tantum  too.  confe- 
cb,&  ita  trcccnra amifla funr,  Titio taotam  100 
Mcviozoo,impuiabuntur,&  hocmodo  tllexoO' 
hic  100.recip1ct.Quod ead.proportione  in  fpe- 
cic  d.$  in f  Inftt .^./.obfctvandum ctit.  fi  ut  al- 
tct  lucri  partcm  ferrer,dc  damuo  uon  tcneictur, , 
Rrr  y  fuc- 
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fueriteonvenram:  iuvidelicet.UTfiin  unafpe-  adintcrcfleteoeatur  f>*r  d.Lnk.t.  Ethinencc 

ciefimuldamnum&  lucxum  factumfit.  mini-  probofcutentiam/M»».F^M»  $.Johjttur.i»ft.h. 

jdc  ad  altcrum  folidum  damnum  ,  ad  alterum  t.  quod  ex  mrameoto  fbciorum  obligcotur  hac- 

pars  lucfi  fpectet:  fed  6  omni  compcnfato  &  de-  redes  Jure  Can.  quoniam  iuramentum  eft  mcre 

ducto  lucro  damnum  tantum  fupcrfit .  id  altcr  pcrfonalc  :  quin  nccipfos  iurantcs  ad  praecifam 

eantumfcntiretcncatut     vcluti  ficum  finguli  coatinuationcmfocicutistcncriexiftimo,  nec 

aoo.contulirTcnt.omnidcducloIucro  loo.pcr-  jiifcCan.quidem,licet  ille  qui  firac  jufta  caufa 

ierint,  eaaltcri  tanram  imputcntur.alier  for-  rcnontiat.pro  perjuro  fit  habendus.  Ncquc  e- 

tcm  fuam  &  xoo.integu  habeat.  Hzc  ad  expli-  rat  cur  tantopcrc  mirarctur  Iohan.  Fab.  pafto 

cationem  loci  obfcuti  ind.f.  i.  Inflit.h.t.frinl.  harrcdcs  obligari  non  pofie.quiapartim  proptcr 

*9-& }0,D*tod.  pauloprolixiusannotarc  vifum  incommodacommunionis,  przcipuc  vcto  pro- 

£mtt      '  ptet prascifaroperfonalitatcm.quod  finguii  fin- 

Lit.  C.  &D.  guloruminduftriamrequirunt ,  hoc  ell  rece- 

Quodhicproponitur,fubtb.  Xl.tradcndam  ptum.tumquod  contmuatushic  quidam  con- 

«rat.fubilla  fpecicdiflolutionis.qu*  fitmone.  tracttiseft,  imo  quafi  infinifi  &  novi  fingulis 

Actio  quidcm  pro  focio  in  hzrcdestunfit,  ha-  momentisproptcrfruttuspcrceptosvclimpen- 

&enus,fiquidavivoprzftandumruit,  fed  non  fasfactas.  damna  vcllucra  obvenicntia,  emet- 

ipfafocicus.quzmerc&puicpcrfonascontra-  gentcs  obligationes  :  quz  faciuntneipfi  focii 

hentes  adftringit:  cum  ctiam  alias  vulgacumfit,  ulla  padbonc.quo  minus  a  communione  abirt 

quod  proptct  difcotdiam  przcipuc.quam  parit  poflint,  fibi  valcant  ptzjudicarc. 
<ommunio,ipfiquoquefocii,  utvehnt  falvo  eo  T  H  E  S  1  S  X. 

2uodcuiqueintereft,  focietati  rcnuntiarc  pof-  L  i  t.  A. 

nt.de  <\\xod,th  li./rf.  A.  Aitquodfociusfociotationem  qnandoeun- 

Etergouthzredcsfocietttcmcontinuareaut  qucteddcrcteneatur  Id  quidc  repugnarc  vidc- 

denovocontfahcrccogantut ,  pactoefrici  oon  tutei quod  fupra  dixit  th.i.lit.B.  focietati  ie- 

potcft.nccetiam  /urato,  quodvis jucamcnti  ad  pugnarc  fubductiouemrationum.  Vctumibid, 

izrcdcs  pctringere.&  eos  ad  finitam  roortc  fo-  fallum  cflcprobavimus  &  poflit  fcnteoria  Tr. 

cictatem  rcdintegraodarotdfttingcrcnon  poflit  hoclocoita  commodeexphcari ,  ut  certus  tcr- 

Aliaratiocft,  curimprobctur  paclum  de  oon  minushujusreinullusfit:verum  Bal.  qucmpro 

<ii  videndo,  de  quo  tbif.xi.lit.  D.de  quo  agitGail.  fe  citat  Tr.  refcrcnteMozz^4.»X9.cxiftimi- 

nonbcnehicalicgattis  x  obftrv.n.nu.j.&Co-  vitind  ftinCtequocunquetemporerationeSpe- 

jiMlituml.n.h.t.  quoadilludquoddejuflutc-  tipofle.  Qaodmihiabfurdiuspaulovidetur.  & 

ftatons  proponit  Tr.  magis  diffcntit,  quoniam  magis  probo  fcntcnriam  Mozz.  qucm  male  im- 

juflumpatcntistcftatons  vultlimiuri**/.  14.  ni  piobat  Tr.  qui  diftinguit  intct  petinoncm  de 

/.  nififoausfitiniuriofus&rixofus:  tyMosqi-  cxhibendohbrorationum ,  &intei  vcram  cxa- 

m coUtm.4t.dtn*tur»l,[otiitMt.nu.i%.  paeto  qui-  Ctionem  ntionum  cum  rcprefcntationc  pecu- 

dem  juratonon  pcflc  obftringi  haercdcs  tradit,  niz  &  rcliquorum.   Quod  quidcm  defidcriura 

fed /affum patris  dc  continuanda  fbcietate  cti-  adfocietatis  diflolutionem  fpcctarc  vidcturarg. 

am  fubpoenaadjecta  valereccnfcr/Egoiufta-  l.*a.6t.  M^r.^.r.Senteutiaautem  Bart.  &Petri 

tuo.recte fjcturumfilium.fi confenticnte fupet-  deUbald.  quosimprobar  Tr.utqui pccuniam 

Hitemancatinfocictate,  fcd  ptjtcife  cogi  non  rnercatondcdiradlucrum  &  damnum ,  non  in 

pofle  :  quod  fienimpactumhcet  juratum  non  fmgulisannisrationcs  exigerc  poflit,  licct  non 

cfticitquominusipfi jutati a focieute  difccdete  hxispxobcixix  txl,ntmintm.C.dtJufrtf>tor.lib.  10. 

poflint.multominusautex  paCto  ipforum  de-  attamen improbabilis non cft,nifi  fpeciaiiscau- 

functoium  aut  juflu  obhgebuntur  hzredcs.  fa  mutuiandzexactiooisincurrat. 
QQod  ft  fub  pcrna  pccuniatia  communionem  Lit.  C. 

lanxctitteftaior.inrercfledicam.an  renuntiatio       Quodht.B.additutdecautione  damni  infe- 

fiatcx  juftacaufa.&poenanoncommittctutarjj.  cti  intcr  focios,  remirto  ad  fttrt  x.dtfb.  \%,th.<.. 

«*./.i4.»ij/autcitu  caufam,  &  pocna  committc-  propofitionemautembujuslit.C.  quod  finguii 

xur.fed  renuntiatio  tamcn  valcbit:  ijuomodo  a-  m  foliduin  tencantur  veram  puro  txi  4,  f .  1.  dt 

iiasicmpetrcnumiarcliccc  Jibcrc,  fcdut  focio  fxtreit.nA quod  fcrindcfit  atquefi  fiogulicum 

prat- 
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prxpofuiflcnt.  Et  mirarilicct  judicium  Gail.qui  quitur.licet  verum  fitin  bacaltionepleturnque' 

c\  l ,pl*n i.  i 4 ,/;. i .  u b i  pcriculum  dicit  clTe  coinu-  dc piutibus capitibus  tradari. 
ne.contranum  probari  extftimat :  quoniam  qui  L  i  t.  D. 

in  folidum  exa&useft,  partcm  imputabit  focie-  *  Qijodhic  proponitur,  inverrendum  eft.quod 

tari,&  iuftiru/a  adionc  pro  focio  confequctur,  zGtio  pro  focio  rcgularitcr  finita  focietate  detut. 

&  itapeticulum  commune  erit.  tx  l.tamdiu.ubi  id  n  o*ant  omnes  Codichoc  tit.& 

T  HE  S  I  S     XI.  L*tliont.6t.mprincip.  ubi  inftitutio  actionisdi- 

Ait  Ibcieratem  nniri diflenfu  mutuo,  idque  citur  efle  argumentum  icnuntiationis,  quocafu 

expcrfonis  rcbus,  &c.  perindc  arquc  hxc  fub  eleganter  Salicetus  indl.  tamdiu,  intclle&u  fi- 

diltenfumutuocoiuinerentur.Quodcontraeft,  nicamaitiocietatcm  ••  &l  gkff.t*  d.Ug.6 < ,  ftnult. 

&  ca  diflenfui  opponuntur.  Sed  &  in  diftindio-  ▼etbo  nonnunquam.  Exccptioncm  re&e  txadit 

ncICti/.  6j.  non  videtur  iacis  accurara oppofl-  SaJicctus,  finon  expediar  folveie  lbcietatemv 


tio  voluntatis  &  accionis.nec  icdtc  voluntas  ex. 
plicaturde  rcnuntiatione,  quia  etiam  mutua 
Toluntasquxdam  eft,  quxminusrecle  appellc- 
turrcnunriatio.Dicarr.  diflenfutn  Atc  roluqta 


necibciuslucra  Telfruclusin  commuoe  confe- 
rac.quorum  coramunicatio  hacadiooe  petatur 
•rgumtnt.dtclUg,  f  r.$  tcnultit».  Addendum  & 
hoc  fl  in  Sccietate  finc  res  communes  ,  citra 


temcflcTeJ  mutuam,  eamque  dcclaratam  vel    quarum  divifloncm  abiri  focicrate  non  poflit, 


verbis,vclraclisjuxta/.<J4.  h.t.  vel  altcrutrius, 
«ux  in  fpecie  dicitarrenunciatio,&  rurfus  fit  vel 
vcrbo.vclfado.inftirucaadtione  l.6c.inpr.  Iit 
autcm  renuntiatio  vcl  tempeftive  vel  legitime, 
finitacaufafocictatis,  aur  propterPerfonara  fo- 
cii/. n.bj.Scluc  oranimodovalct:  autintem- 
pefttve,&  valcrquidem.feda&ioneprofocioad 


nccfocii  inter  fc  conveniant,  ifto  cafu  cum 
communi  dividendoagendnm  fit,  quoniam  x- 
ctio  pto  Ibcio  raerc  pcribnalis  hoc  non  rccipit». 
folutalbcietatcactionem  pro  focio  non  eflc,  fi- 

Juidcm  injudic  o  comro.  divid.  utpotc  roixto, 
cut  fieri  debet  prxftarionara  pcrfonalium  jam> 
fuerit habitaratio.  Illud  cnim  huc  pcrtinct, 


intbreflc  renuntianstenctur,  quifcnfus  cft/.  14.  quodabaliis  aftertur.adtionem  pto  loco  dari,ut 
h,t.  quoniam  prxctfc  in  focietatcnemomancie  tcs,dcqmbus  convenit  conferantut:  quiahoc 
cogitur,  His  modis  addenda  cft  mors  fi  ve  natu-  ad  couftituendam  ibcictatem  pertincuad  quod 
talis  ilvc  civilis  lit.B.&  raum  in  quibus  focietas  tamcn  non  precifc.fcd  ad  interefle  raagis  agi  po- 
confjftebat  intcrituf  juxta  lit.C.  ubi  vera  cft  tcft:  &  vidctuthocintelligcrcTreut.hisvcrbis^ 
tentCOtia,  folo  lapfu  facultatum  non  fol vi  focic-  uttompUuntur  qu*  in focittnttdtbtntur  :  Jicct  ea 
tatemjcd poftquam  dc  totali  Japfu  publcc con-  homonyma  fiut,& a  Trcutl.  ad  cafum  finitx  fo- 
ftir etit.dc cujufmodi  cgeftate  rcdc  accipiiur  /.  cictatis  accommodentur :  ut  fortaflis  fufpicaii 
A.tmf.h.t.  lllud  quoquchr.  E. dcproponenda  liceat. errorc typographi  vetbj,  iwc  iijW.Jocun» 
dcnuntiattoucredc  tc  habctin  terminis  pofitis  tntet fecommutaflc 
aGomcz.g^aoadcaspeifonas,  quibuscomrnu-  -  , 
mtcr  cum  tociis  contraheicjas  &  mos :  cxcero- 
quincx  Ibcii  coutradu  ibcius  non  obligatut: 
nequc  probanda  diftinclio  Caftrcnfis,  an  focie- 
tas  fimpliciter,  anad  certum  tempus  contracla 
fit:quiacrcdiroresjuftiflimamfatfi  illius  alicui 
igaorantiaraprxtendunt-Ethoc  quidemad  o- 
mucs  modosprxccdentcs,quibus  focietaa  dif- 
folvitut,rcfcrcndum  eft. 

T  H  E  S  I  S  ultimav 
Lit.  B. 

Gtntralu.]  Nondcbetadioproibciofimpft. 
eitcr^eneralis  dici,  cum  criam  unius  tci  poflit 
eilc  iocieras  /.  yinpr.h.t.  Eclicutquod  inl  }8- 
a^tio  mandati  ipeciaiis  dicitut  noa  ptoprcrca 

nuJlacftgcncralis.itaquod  pro  focio  gcneralis  vc  &  rcruni  arqucp;tfonaium.  Quoniara  ho« 
dicjnar,  a^dc  nHilam  ipeciaJero  cfle  nuninae  fc-   nojx  uta  cx  ku;us  , 
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Lit.  A. 

Oc  initiorccle.quodcontradC 
huiic unum cllcdicit, iedminus 
3  nus  redc  indc  iofcrri  dicit  ad 
diltiiidioiicui  cmptionis&  vcn  • 
ditiomsconftdciatx,  corrclaci» 
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quam  cx  ipfa naruta  contraAuum  omnium.qui 
no*  nifi  inter  pcrfonasduas  ad  niinimum  divcr- 
fas,&  fupcrdiverfisprxftationib.cdcbran  pof- 
funt.;Sed&circaviciflitudinariumufumvcrbo- 
rum  emere,vendere.tmtffr,  "vtndttcr,  non  iccte  fc- 
quitur  Rob,  qui  putat  cundcm  rationcpretii 
emptorcm  &  rationc  rci  vcnditorcm  dici  potTtt 
cniodquidcro  a  vcritatc,  vctboium  propneiatc 
&  ufu  |urisabhorrct  1  &  6  qaando  hxc  vctba 
confuu&uuumproaho  pchtum  rcptritur.il- 
lud  abuhvc  ,  iir.o  pcr  ctroicm  &  quafi  ab  aliud 
agcntib.  ICtisautlmpp  fictum  exiftimo  N<q; 
fTcicpro  R  bcrto  aut  Treut). /,!»./  *8. tnrft. 
cu|usca(lmpkx&  vcnflimailtexj  licatio.non 
III  Cu/ae.  putat,quod  vcccreslocationis&  vcn- 
tlicionisitcmquc  condu<flionis  &  cmptionis 
•vcrbis  promifcucfueiitit  ti(i .  nonctiamut  Ro- 
bcrtus,  quod  vctcris  locattonis  ,  conduclionis, 
cmptionis  &  vcnditionis  vciba  confufim  & 
j  iomifcucufurpavcrint:fcd  quod  vctcrcs  con- 
tuctum  huncnonfcrrpcrcmptionemvcnditio. 
jiem  conjunclimappcMavctint.fcdaltctutto  co- 
jumvctbotumtotum  contiaflumuucllcxctinr, 
quXcxphcationondifpitcct  DcntH.iy  comm.\. 
cx  quo  facilius  abufio  hotum  verborum.  dcfcn- 
<3i  potcft  ,  &  firuul  atliontstx  cmpto&  vcn- 
dito,  arg.  l.Hn.C.fiftrxutrytiro  l.i.C.fmt  toif» 
wtrtUquita  cl.i6.de  tvicl.l  13.  §.ir.  d,ai.i,tmft. 

L 1  t  b. 

Ait  iuth.cjuod  cmptio  vcndttio'ad  lcgesXIl. 
tabb.  rclataomncm  alicnat:o  ,em  comprchttt- 
dat ,  hacfuluccta  rationcquodomtmmu-atio 
&  tuns!atioumi!ix  pcr  cmptioucm.rju*  tamen 
ftieimaginatiatantumcrat.fucrit  cclcbiaca.  U# 
bi  pnmo  nontctteappcllationcfuinihjr  oiufvis 
ctiam  rcs  fmgul-iiesfignificat.  Sccundo  in  vcn- 
ditioneptopncdicla  utiquc  filfumcft,  quod 
tantum  imagmatic  nexu*  per  s:s&  libram  intcr- 
vcncrit.  Tcrtiocxfat  out  juns  antiqu:  diftiu- 
gucndum  eftmtcr  ics  mancipi  &  necmancipi , 
qux  cirra  ncxum  &  mancipat!onem,pcr  ccflio- 
ncm  vcl  aliis  modis  &  fimpliccm  ctiam  traditio- 
nem  ex  jufta  caufsa  tiansfctcbantur  Vt^ian.in 
fragm.tit.19  $  6.  &  u!ii  quodammodo  in  dcmi- 
num  quintamum  tunhbant,  quod  vclillo  ho- 
jatiiconfirmatur«W.i.  tptfl.adluL  Tlor. 

St  profrtii  tfl  qtted  <j*t*  Ubra  mtrcattr  &  trt 
(^utdani  jicre.lu  con\uUu  manrtpat  tijtu. 

Qiiarto  ctiam  rcs mancipi  cma  m  lam  tranf- 
fcrcbantur,  fcdiu  ut  dominum  nudtun  pedcs 
fudcntcm  icmaucrct.-  cjux  probajjiui  cx  Vtf.tit. 
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1  o.&Cahlib .1  .\nfl.tit.6.  T.enAtd  adl  XlJ.Tali. 
c  xCde manttf  tictt  ad U.Xlt.Tabb.p.'t.Marcetl.  m4 
U.Xll.TaU.r.l+.tyiyQuintonan  fequitut  alie- 
natiorcttim  fi:  tntetvcnicntc  imaginatia  vcndi- 
tionc.  Eigo  ipfj  emtio  ahcnatiuncm  quamvis 
fignihcat  :  (tquidcm  &  in  tcftair.ento  folcnni 
mancipatio  &  nexus  intcrccdcbat:  adcoque  ac- 
cutatius  Joqucndo  chrendum  rflet  ,  nonquod 
ahcnatio  qoevis  cmptionis  vcrbo  cx  l.XII.tabb. 
contirtcacatiicdqnod  l.X/I.ubb.  otnncsaiiena- 
tiom  s  intcrvcnicntcif;  ccie  quadsm  vcndittoruj 
volucrit  cckbrari:  licct  cciam  non  dcfint.  qui 
IblennJtatcs  illasncxus&  mancipationcs  non  cx 
I.XH.tabb.  efli.  fcd  a  ICtis,  qui  cttam  autores 
funt  folcnnium  lcgnactionum  exiftimcnt  intro- 
duclas.Cartcrum  quod  ad  cot  fiunaticncm  illo- 
fttRI  ,  qusr  dc  ncxu  &  rrancipio  PC  imacinaria 
vcnditioncdixcr.u.adiluc  t,  coq,  pcitincre  exr- 
ftimatrcfponfum  ICti  Lzq  dfflat.Uh.piocal  du- 
bio  crrat:quon:am  rur  m  ca  fpccie  cmprcrit 
veibo  concincatur  ctiam  alius,  ad  qucm  fcivttj 
ftarulibet  ,  coitcftacorfob  legcdandialiquid 
hbcrtatcm  itiinucrar,  pcrvcnit,  non  hxc  ratio 
cft.qund  imaginatia  vcndicioncalicoatic  pcifi- 
cerctur.fcd  qiua  cum  flatu  libcr ,  utpocc intcnra 
lcrvttS  vendi  poflit./.i5.^./7/i/  f/^.fraus  volunrati 
dcfsnctificti  potu  lkt&  hbciuti,  nifi&ci  in 
qucm pci  dcnationetn  aut  peimutatior.f  tranf- 
latusfuilftt.dandolibci  ficti  poru.lVct.Etl.Xfl. 
tabb.  ciijtis  mentio  in  d.  I.  iq.d.  H.-.tu  itb.  hanc 
lcntcnttam  fuiiTcafparct  utftatu!  btr  cmptorj 
d-ndolibcicrRccrctur.fx  ttt.t.Vlp  <S  ^.dtjta.ltb. 
fub  hacco.ulKionc.inqiiit,  hbct  tilc  juiius  .  (i 
halcdi  lo.dedcticctitab  hxrtdrabalicnatusfir, 
cmptoii  lo.dandoad  hbcitattn:  pcivcnict.idqj 
lex  XH.tabb  jubcr.cuia ddcnda  cfl  d.t.iydtJJxt. 
/^.flatuhbtros.inquit  Xlodtlt.  I.XII.rabb.  vc- 
nundari  poflcputavcrunt.  fcil.ut  reclc  Hortom. 
ad  hoc  caput  1  XII.tabb.non  cxpt<  II c , tcd  nccef- 
latia  colcqucntia.&co  ipfo.dum  dando  pccuma 
Cjoptori  conduiont  (acistaclum  cxiftimauctunt. 
Ptlu.i  igicttl  l.XH.Tabb.  lcntcntia,quod  fctvus 
empton  dai.do  iibcr  tiat.quircbatur.quid  juris, 
fi  fci *us  donatus  vcl  pcrmutatus  ptopr  ncrctur: 
&  fcil.ratio  facit .  qux  eftanimn  lcgis.nt  ttum 
donatariofct vus  dandohbci  tiat,qi:odalus,  uc 
dizimus.  libcrtati  fuus  nulloncgouofierj  pcf- 
fct:idq;  cfl  quoddicuu.  md.l.iy.d.pat.Itb.  em- 

tuionis  vcrbo  omnem  alicnanoncm  coniprc- 
icndi.id  clr ,  quod  dc  hoc  capirc  fupcr  emtione 
iaucuuju  cit  ,  m  cjuibufvij  alicoaodi  modis 

obti- 
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•btinere.ctbm.utdifputatttri»//.  i?.  ficnipcr  &  exjure  noftro  tertia  ,  qaod  permatatio  ro 

fententiamhxrediusfuetitaddifta.  Ulaftrirur  conrrahitur.£i.iircr.f*ri»iwax. 
boctxl.$.$.\i.quibuiinodu\pign,Jtlv.  ubi  quod        Vndcconftat.  \  Q_uod  hicproponit,  non  fattt 

devenditionc  diftumcft,  utfi  creditor  in  eam  video,  quomodoex  fecunda  jamdicra  diffc- 

confentiat,pignusrctnifiiTeintclligatur,  etiam  tentia deducatur.  Sed &  quod  air,  contucturn 

locum  habereinlegaio.&c.  txl.xj.f  i.d.  Itbtr.  hunc  fimpliciter  &  abfolure  juris  gcnrium  ctTc, 

tMuf.  quod  dercnditis  fervis  didum  eft,  etiam  cautione  &  ezplicationeopus  habec :  quodnoa, 

addonaros&indotem  datos  pertinere  :  quod  omniacodem  tnodo&  gradu  ad  jus  gentium 

non  venditio  donarionem  dotis  dacioncm,  auc,  referri  potTunr.  Sunt  quxdam  abiplarationerc- 

qurdabfijrduracflct/,  legatumcomprehcodac  cladcdiifta.quoaiampcr  difcurfum  &exigen~ 

icd  quod  de  venditione  legc  rcl  cdicTo  fancita,  te  ncccflitate  mvenra,&  ut  elegantcr  i.  Toltt.  A- 

cxidentiutcrationis&xquiute  ad  alias  eciam  rt/f«/.ait,quoddam)usgentiue(ts«S-«^«A*y/«vt 

alicnationes  poticcta  fucrunt,  pcrinde  ac  fi  no-  id  cft.  cz  tacita  quadam  conventione  &  confcn- 

tninatimdciisquoqueediclovellegecompre-  fu  omnium  vel  plcrarumquegentium :  cx  quo 

hcnfumfuillet :  ut  proindc  vitiofc Trcutl dd.  namcroLunt  mracontraduum  &dorainiorum 

tcxt.  inL%  r^ij.ad  confirmationem  fcntentiat  L  $.de iuji.fr  wr.  Sed &ampliusnccomnescon- 

fuxadducat.  Cxtetumexhac  Tcnflima  ezpli-  tra&usfimul  vclapud  diverfas  vclapud  eafdcm 

carione  feqaitur  malc  a  Dd.  quos  rcfcrt  &  pro-  gentes.ncceod.  gradu  pcifeclioneautforma  re- 

bar  Mo-rjiitt hitctiu.x.num.  jo.  rcgulam  confti-  cepti fuerunr.  Quomodo  permutatio  priorruit 

tui  .iftirmativamcx d.l.i  9.  qaod  emptionnap-  cmptione.  quxabinitio apud  Roman.  quiufi 

pcllatione  atii  conttactus  contineantur:  quo-  fuerunrxrcgravi.peconiam  appendcndo:uD- 

niam  regula  ftatocodacft  ncgativa  non  continc-  dc  foicnnitas  hbrx  in  ne*u,  poft,  eam  nomcnn- 

xi«  nifi  mens  loqnentis  fi»c  hominis  five  legis,  do.perfedta &ceJebtarafuit.  Quib.  confcqucnt 

mfliunte  ead.  ratione  aliud  fuadcat.  Atquin  eft  etiam  nummum  ad  jus  gent.  omnino  refe- 

cu  m  TrcutJ.  affirmativam  ipfe  tcgulam  ponat*  rcndum  ciTe,  &  vctiflimum  quod  Tr.art,  ejus  u- 

nonanimadvcrto,  qux  ipfi  caufa  fueritimpro-  fum  civitate  Romana  fuiflc  antiquiotcm  ; 

.bandtDd.  Quod  fi  enim  ipfos  empttonis  verbo,  quod  abfutdum  fit  exiftimatc.Grxcos.Affyrios, 

quofcunquccontn&us  v.  c.  depofiti  vcl  com-  Pccnos.I&acIitas.ylgyptios  hoccontraduufot 

modati,  continetiftatuereexiftimat.  perfpicue  nonfuiflc,  &dcGrxcis  argumenrum  foniffi- 

ipfis  injuriani  facir,  quoniam  utcit.  loc  Mozz.  mum  prxbet,  quodPJaro,  &  prxfcTtitu  A rifl.  1. 

tradit,  nonnifi  de  conctadtbns.quibus  domi-  polit.frf.  Eth.  multadifputatdenummo,  cut 

nium  transfcnur.hocaffirmancEtune  accura-  conftatigootamfuiflcRcmp.Romanor.qui  tum 

uusdicitur.contractushos.quam  alienationem  tcmporisOIy mpiacircirec  110  necdum  vicinos 

fub  verbo  cmrionis  contineri,  quoniam  noa  fibi  popuioslatinos&  Samnitasplane  impetio 

cmtio, fcdtraditioczcaufacmtionisautvcndi-  fuofubjccerant.Idqueadeo  pcifpicuum eft,  uc 

tionis.aJtenatio  eft,  &  emtio  quidcm  cum  con-  perfoadcre  tnihi  non  pofltm  aliquem  interpre- 

tra<ftu,traditiocum  alienatione  confetenda  eft.  tom  hinc  difl'enrire»&  putcm  falJiTr.qui  multos 

Lit.    D.  diflentircait  refuutosa  Pincll,  qui  umen  tit. 

€)u*aptrmtitMtionotripntmfumpftt.]Velq\ii»  Ut.  c.  i-  nullum  hujus  fententix  aurorem 

permutationislocum  quafiiucccflicemcio,  vel  oominarim  laudat »  &  anminatim  TrcutL 

quia  vitiumpcrmuutionis  cautamprxbuitin-  injurum  facit  glojf.  mta>.d.cMp.mmut.  quxnoa 

ventioni  nummi  &  introduclioni  emtionis  :  pretiuni.ledformulamaclioniscx  «mo  a  jurc 

quoniam  non  femper  nec  facilc  concurrcbat  civilieflcaflirmat.Attamenadprobandamiftam 

cumtuh?betes&c«iKclcgantertradiri'«M/.tii.L  opin.nonfatisraccre  videtutlocus  ex  Jcicmia, 

i.dtcontrak  tmt. & clegzntifiimeArijl.t.Ethuor.  quivixitfub  Rege  Jofia,  cuius  initium  incidit 

oummumappcllatfponfbrem  futut? indigenti^:  atcitcrinaniX  AuoMarcii  4.  Romanorum  re- 

quoniam  venditor  pronummo,  qucmaccipit.  gis:  quamvishadenusfaciat.quod  Jodati  aRo- 

lccurus  fir,  fe  viciflimtequaindigct,  quando-  maniSrquorum  pcrangufti  tum  erant  fincs.hoc 
cunquc  potiripofle.  acciperc  non  potuciuot.  llla  fabella  eft  . 

gttodilUvttuftior.]  A  trmporcnon  potcft dc-  quam  rcfcrt  P inellus ex  Albcric.  quodpatctA- 
fumi  cflcntialis  .  rlcrcntix  utio.icclter cft.altc-  buhx  iufiuNini  rcgis  A  fljrior.  primoxmonc* 
ia     (.!,«./. quod  uicmtiorc  pict;um  mtctvcnit;  Sff  um 
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tam  feccrii:quamvis  non  abhortcat  tempotis  ra- 
tio,quod  Eufebio  teftc Ub.i.  Chron.  Abraharoas 
nacusfuencaanojj.  irapctiiNini  idem  PmclJ. 
aod.Ut.nu.  to.ndiculcfctotquct  in  cxplicando, 
«|uinam  Imt  nuilit  Philippi  vcl  Philippici  H1/.17. 
$.uh.d  *ur  r>  srg.Ui4tt.qaod  vclpucti  hodic  ip- 
fum  docuennr. 

LtT.  E. 

Conttactura  pctmutatioms  hicappcllat  coo- 
tractum  alicnationis:noti  fatis  accuratc:  quooi- 
am  nullus  coutractus  qua  taliseft  modus  adqui- 
tendi  vcl  transfctcndi  domimura^ucq;  hoc  per- 
murationem  ctinftituit  confidcratam  ut  contta- 
etufn.quod  jitcrdomtnium tei  confcquitur,fcd 
quodaccipicns,  addandum,  dc  q-io  convenit, 
veiadinteiclTcobligatur ,  quani  obligatiooctu 
dausfibiaccquirit.Ejdcm  rauo  inijtui  clt,  quod 
eo  refpcducontractus  dicitur,qu.irenusdansa- 
luim  ad  lantundcmrcftiiucodum  ubligar:  quod 
eodcm  modo  ptoporcionaliccr  cxccns  con- 
traclibus.quireincuotur.accommodanduraelt. 
Nequemotot  l  fin.C.d.p*H.tnt.tmpt.  (jylujim. 
•basparumaccuracus  haium  icrum  obkrvator 
ipfam  tci  rraditionem.  it  ditfcteutiam  pcrmuta- 
tiooisab  eratiooc  rcfpcxit. 

Eaqt  dt  caufa  favorai/thor.]  Non  vidco  ratio- 
nem  connexitemtio  pcrficirurconfcnfu.permu- 
tatiore:crgoilla  cft  favorabilior:  &  dixciic  quis 
potiusfavorabiliusiile,  ucactio  duur  ubi  tes 
jam  tcadita,6t  contradtusjbunapjtfcimplctua 
eft.quam  ubues  conlittit  in  nudis  ccniiims  con- 
fculus:dcquocciam  iQ(t*dijj>.\o.'h.<.Ut.A.  ubi 
«juatritur.auindubiocmiioanpciinuijciouidc- 
v  debcat  contia&j. 

Eattnm.  j  Ait  eatenus  emtionem  dici  con- 
ienfu  pett»ci.quodconfeiifusilIeutritiquc<V  rcm 
ic  precium  complc3amr.  Sed  nec  h«:c  ratio  vc- 
ra vuietur ,  quoniam  in  omnibus couti act.bus 
oportet  confeafu  alquod  objcctom  cou-pre- 
Jiendi:  ncquc  fcquicut,  quod  (i  confciilustom- 
ple&irurea  ,  quarad  convcntioocin  pc  tincnt, 
proptercafoJoconfcnfu  pcrficiatuc  conctadtus, 
fed,  quae  peifpicua  &  rulgaca  ratio  ctt,  ut  con- 
tradusconfcnfu  peidcidicttur.necelTum  cft.uc 
folus  confcufus  ad  adi  onetn  producendam  crfi- 
cax  tit : cctcroquin  cciam  in  j.  .  t..  pccin utatio- 
nis  coofenfus  rcm  uttinquc  daudam  complccti- 
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etlenrial&us  confcnfu  i e  it  pretio :  ouia  ooo  x- 
qualitet.hzcad  conftiruenduro  hunc  coorradu 
coocurrunt,  confenfus  prxfcos  eft.  rci&prctii 
dato  coofertur  in  fururum ,  &  omnioo  coocra- 
clusipfearequz  ioeum  dcducicur.divcrfuscft» 
nc  joc  opmor  tcclc  quis  dixciir,  facta  &  tcs  fu- 
perquibus  itipniatio  mtcrponitur  ^.ftn.lnli  d. 
V.Oxttc  cflcntialia  ftipulationis.Simpiicius  >gt- 
turfortcquisdixerit.conrraclum  conftttui  folo 
eonfenfu.fcd  hunc  confcufum  vcrlari  circa  duo, 
rem  &  ptcttum. 

Lit.  B. 

Quod  hic traditur ,  pro  emtione  habenJiim 
ctTe,  i  quisdiccnti.  volot.biiuncn-ni  vcndcie 
pio  centurn,rcfpondcjt,fc  tan:i  cmcre  vt,'!c,  dc- 
fcnditurproptcr  maximam  arfitrtatcni  pjclo- 
iumnudorumcumcouttact:bus  iftis.  qui ccm- 
fcnli;  conftare  dicuuiur :  ncquc  canti  momcnti 
habcudura  eft.au  quis  dicat  vcodo,an  volo  vcn- 
dcrc:itaqucrurciusdixeto,  itumli  lotcrrcntant 
hxc  vciba,  vcndam,«num,fi  inodo  dc  ic  dc  pte- 
tioconftctS:  convcnij',cfiecintionci»:  lic«ta- 
Klsexcircumltantns  aliud  aliquando  ftatuen- 
dumcflc,  non  tiegavenm.  Piaocin  fpccicaTr. 
propoficaveibuni.iWo,  cciam  prxfenus  tcmpo- 
risratioucm  habctc  potcft. 

Lit.  C. 

Nobilisnechic  latis  cxpcdira  Itcetin  prax) 
deciia  tuovciui  quarftio,  jii  vcnditor,  quipoic- 
ftatcin  iradcndi  luber,  przcifcrradcte  tcncamr. 
Vtdcamus  paulo  Ij:ius  .  quid  pio  utraquc 
fcntcntia  dici  pcifit.  Affirmanrem  fententiam 
(equuotUI  Br.Salictt.ml ^.C.dtacl  tmt.5:  vul>;o 
Dd.&  pcfteos  Cu\ac.nd¥aul,  i.jmltnt.i).  A>  to. 
Fab.ft.conitcl  17  tydttrrur pragmat.dtcad.n  trr. 
^.Soctruitl.i.dtj}ul.l.th  S.  (jr^.Trtutl  htc.  N«- 
gaocem  prattcr  allegatos a  Tr.tucotur  DontU.v/  /. 
7i..dt  V .  O.Duar.  dttnlit.tur.num,  11.  Arrctra- 
c^ata priori  lcntcntia^n/o».F*^r,<<Vrdi/  i^.trr.^. 
camqucoiun  tinifc  BuJyari  toluunis.  Aionis  X 
Htigolini  fencenriam  ref-rt  Sahcetm  /'»/.4,  C.d, 
acl.tmt  i»^r.Proafh:inatucatfcttiii  i.C]qttiuxei| 
cui  minimcconvcniat  frangere  fidcin.  1.  oatura 
correlati votum  ouod  emtor  pizcile  ptctimn 
folvercrcoejcur.letcio  Pjul.i.tc.irenr.i  j.  quod 
veuditotcogjtut  traderc  vclmancipa:c.4./.  68 
dt  rtt  vi»Jif. quodmanii  milicjri  tes  contuiuaci 
auferri  pofiit.  f.  $.  t.tnji.  it  don.tr.  ubi  dcuatio 
&  vcnditio  paritcr  nccclliuicm  traditionii 

habc- 
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kaberedicnntnr,  vixaatcra  dubiutur,   quin  tur,  &  inter  eas  obligarioaes  .  ex  quibus  om-' 

donarorprxcifetradcrereneatur.  C.tcxtusqai-  ninodomraium  transrerendum  ,  &exquiba* 

bustraditur,  quod  vcndttor  tcncatur.ipfumque  fariscftprxftarehaberclicere.    Exquo  ettatn 

opottcat  tem  ptxftirc,&  vacuam  poflcflionem  folvitur  ratio  quinta«r$.  i.lnflit.  d.  don*t.  ptrL 

ttidcicUg.ii.rji.i.&i,}o.$.i.deAt7.empt.L6i.  ult.de dan*t.&ltgx<S.  h.  t.  utptoindeo» 

infdtcontrnb.tmpt.$.i.lntl.eod.\ibiidd\\utitt-  d.$.i.  comparctur  vcnduio  cum  donationc, 

hwnomnimodo.-jj.t  Cod.de  reftmd.vtnd.ubinc-  qucad ncccflicatcm  prjtftationis  &tusagendi, 

gatuttcfcindicontradus,ctiamfi  venditor  offe-  non  aucem  quoad  prxftationis  tdentitatem.- 

racduplum,quam  quantiraccrn  non  excedit  ad  quodnihil  aliud  eo  ioco  fignirtcat  Iuilinian. 

intcrcilcafg.  l.un.  C.  dtfenttnt  qutpro to quod in-  nift  quod  ficucex  vcnditione,  qux  nudo  con- 

r*y<r/?.8.quodaliudpio  alio  invito ctcditon Inl-  fenfu perficitur ,  a&ipcft,  itaquoqueex con- 

vi  non  potcft.p.  quod  cum  pcriculumtcifitem-  ventioncnuda  de  donando,  rfiicacem  cfleacti- 

toris.de  quo  poftcajbfuidumfit,  euro  remfive-  onem,  cum  olun  ftipulatione  cflcr  opus.  In 

Jir,  confcqui  non  potfc.  10,  adducitui  |U1  feuda-  fexto  argumito  phralis  illx,oporttr»  rtm  tradere. 

ie,cx  quc  d"tninus  prxcifc  fcndum  uadcrc  te-  rtonrcc*re  accipitur&explicatur:  nequcemm 

nctur.  Dcmquc  plutimum  faccrc  vidctur,quod  eainferuntprxcifam  neccllitatem.fed  docent 

quxiesiniudiciumdcducicur.fuperquafotmu-  adquidemcoragetepoflit&dcbcar,  &  exna- 

ladatur  &  iitis  fit  conteftatio.fuper  ca  ctiam  re-  tura  obiigationts  venditor  tcneatur,  qui  dubio 

fiefcntcntiafcTti,  &  in  cam  omnino  condcm-  procul  contra  bonam  fidem  facit .  fireranoa 

naripollc.icusvidctur.nequcdubiumclt,  qutn  tradidcrtt:  adquodfmon  teneretur,  ncccjus 

in  aciionem  ex  cmto  ipfa  rcs  tciftc  dcducatur.  nominead  intercfleconvcntri  poflct,  cadem- 

His.trgumcntisirarcfpondcri  folet  atir  potcft:  que fentcntia  ei  Iuftin. tn  §  i.  hoe  tit.  cujus  ibi 

&  adprimutn,  conveiiitebonxfilci.ut  tcstta-  tantura  propofitum  cftoficndere,quodperfc&a 

dacur.fcd  iti  propterea  ncctllitatis  pncilc  cllc,  fitvenditio  .   &  ahbi  quoque  ibi  loquuntaf 

mi«iincci>nfc.|ui :  nam  &  ua  mandatatius  in-  lCti,  utdicant  aliqucm  dcbcre  aut  oportcto 

tcmpeftivc,fimodointcrclfcprjcftct,|Ufctenun*  facetc.uteauraennonftatim  fub/aceant  prx- 

tiat,  iKut&inomnibusractiobligationibusal-  cilxneceflitati.qoxexempla  cumulat  K*kj/.  r. 

r,rail1tereflcdcbltmnon  tcnctur.,  pcrfpicuo  ar-  qutft  «>.  &  poffiintea  vetba  co  quoquercfcrri, 

gutncntocft.quod  vcndttorctiamperfeclocon-  ut iignificent.  quodobligatio  vcnditotis  ejut 

tr.iwcu,a!rcii rctn  tradcndo, cum  dorninum  facit  geneiisfit,  ut tcs prxftctur ,  non  utdominiura 

Lquotits.CodJereivmdication.8c  maximcfidcm  transfcratur.  nrgum.  L  p.  $.  \.dt  Acltm.tmt.  ubi 

inmpat, &crimenfalfiincurratl.  it.ttdL.  Cor-  hxcinterfe  opponuntur.  Pottdquxfcptira» 

ntl.  dtfalf.  idtococtcciut  vcnditor  ,  utorane  \oco  xdducitut  1.6.  Cod.d.rtJanti.vtnJ.  reclcda 

quod  intctcft.prxftarc teneatur.ln fccundo arg.  co  cafu  accipitur,  quo  rcs amplius  integra  non 

vitiofa  comparatio  cft  venditorts  cura  cmtorc,  eft.obi  vidclicet  vel  res  a  venditorc  tradita ,  vel 

cujus  divcrfx  funt  prxftaciones  /.  i.dftrm.  &  ea  pretium  c;ufve  pars  ab  emtore  folata,  &  a  vcn- 

cftnaHirapretii  &  pecunix numerarx ,  utdo-  ditoieaccepu  fuit  :  magnus  autem  cftcclus  eft 

minium  ejusomnino  trasfercndum  fir,cum  ne-  foluci  pretijucapearet«x/.7i./r«w»Wir/.i4  V* 

quealiudhibcat.quodmlocum  e;us  fucccdat.  fublatll.i  §  i.dttxctft.rtivtndit.L\x.%.nlt:m  in 

PorrofcntcntixPauli.ex  quibus  tertic  loee  tcx-  f&ltg.zi.  j.i.**  ujufrttd.  Ad  octavum  argumcr. 

tus  aftcrcbatur,  illuftrant,  fcdnon  probant, &  rciponlio  facilis  eft,  quodinrcrcifcipfum  quo- 

ipfi  rcs  loquitur  ,   &  Cujjcius  mm alns  hoc  qucdcbcri  iutclligator.  &  utique tnlocum  rei 

notat,  ficut Caji  &  Ulpiantrragmcnta,  iufcn-  ipfius  iucccdac,  juteitacouftituto.uthocmo- 

tcntiasPauIi  varns  inlocis&  vanx  prxfctttm  ab  doconrutnacia  ctiam  rei  coetccatur.  /nnono 

Amanc.qui lub  rcgcGothorum  brcvitetcas  m-  confcqucntia  Jaborat ,  quoniam  prxfumtio  t  ft 

rcrptctatuicft,  fuiflcintetpolaus  :  fed  nec  ne-  pto  vcnditorc  cumrem  tradicurum ,  quam  co- 

ccilum  clt,  utlocusiJJcPaulideprxcifanecefli-  pctente  fca-imactioaccum  nonpetat  crnptor, 

tatc exj licctiii.Quarrarario defumucx  1.6.8^.  hocipfocft  tnmota,  coq, periculumad  ipfum 

rti  vind.ttmovcii  folctper  diftinctionem  intcr  fpccrar,  quodexadverfouontradcnte  vcndito- 

a«£t:oocMcalcs& pctfonales,itciPcasqnib*do-  re  ftatimccfl"at,&  fatis  confultum  eft  cmtori, 

i»inniipfc  ycl  ahuscontu  donunum  cxpeti-  cuiinomncmctaumpccuniafjlvaadiutciclla 

Sw   i  aclio 
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•Ctio  concedttuf  Li,mfrmtif.d.*SKo.tmft.  coa-  1(10  cvircntdccad  -8/.cap 7.afrirmat[ira  fl  hjbct 

fcat  utique.quod  vendicot  tem altcri tradendo  vetba ipfius)nunquam  tcm  ipfam  qux  dati  dc  - 

efhccrc  poflu  ,  nc  rcm  ipfaro  cntor  confequi  buitin  actioncm  &  judiciurn  dcduci,  fcd  fcm- 

queat.  Dcdraolocoajuceteudali,  fiquidcmcx  perejusxftimationem,6caliuddedaci  inactio- 

cofatisliqaidoqaodoropooitut ,  probaripo-  oem,quamquodfuitinobligarionc:idqucficri 

tcft.non fequitut  coolequentiaadjuscmic,  8c  ait  poteftatelitis  conteftationis,pcrquaronova 

conditorcs  juris  fcudalis,  hac in  re communem  obJigacjo,di  verfam a prxcedcntc  habens  naru- 

opintonem  Dd.  fequutiTidetipoirunt.  Vltima  ram ,  inducatur  ,  adco  quideraue  res  ipfede* 

ratioma/orisraomcntieflevidctut.cpcondcm-  biu  amplius  folvi  non  poffit.    Qtj*  ibidcm 

natioc/q>inaitioncdeduclueft,  dcbeacrefp6-  latius  propofita  noo  tantum  </./.«//  C.  dtjuUi* 

derc  veJ  quia  cdformis  libclJo  fcrenda  fententia  ttmmiffltbtrt.Ccd  omnino  8c  rationi  &  juri  con- 

eft.veJ  quia  judex  formula prxfcripti  excedere  traria,ab(urda inepta &  manifcfto  faJfa funt:ne- 

ncquir.uri  que  autcm.cum  perfe&a  venditione  quedubium,quiu  rcs  in  obligationcm  deducla, 

rci  pcriculum  ad  cmtorem  fpe&et,  ipfam  quoq;  in  quo  ut  paulo  poft  diccmus  diveru  ratio  fa- 

in  aOionem  rcclc deduci  confequttur :  &  om-  ftonj  m  eft,  ipfi  peti  poflic  St  dcbeat  /.  9 1.  f.uU . 

ninofuma-nrhxc  ratto  <*£«/>.  C.  dtfidtictm-  dtV.Oj.io.infr.quibittmod.ftin.  foh.  cum alijt 

mif.  libtrtut.  ubijuftiniao.  mitarat judicem,  inaumcris.idquctpfaratio&naturaaclionum» 

qui  teo  fcrvum  petitum  tradcte  nolente  in  five  inrcm,(ivc  in  perfonam.vcJucex  ftipulatu, 

xftimationem  condemnavit,  adeoquidem,  comraodato,  depofito,  oftcndit,  nequc  prarror 

ut  ejufmodi  judicem  ftultum  appellet.    Sed  fuperalure,  quara  qux  pctita  eft,  aaionem 

tamcn  videamus:  nc  foiraflis  ifta  confequen-  conccdere  poteft:  nequeiliud  dubium  ,  quia 

tia  folida  non  fir.nec  (atis  concludcns  qax  reusrem  petitam  poft  litem  conteftatam  otte- 

a  formula  peritur  ratio .  quxfcilicec.ficucali-  rens, debeat ab fol v  1  *rg.§  ult.  Infiitut.d  ferftt. 

ai  ,  ita  in  a&ione  eraci  ,  nonhxc  fuic  ,  fi  e&Ms.cum  ctiam  mulcaintervenire  poflinc.quat 

apparet.vcndttorcm  debete,  ad  ipfam  tcm  tca-  leurojudicium  fufcipienrem  ,  ado!o&  culpa 

dcndamconderana.fed  fimplicitcr.  fi  apparet  excuicut,  Litis autem  coateftationi,  ejufmodi 

•um  debere.condcmna.  Et  utcunquc  in  actione  effe<ftum  commeoticiura.contca  ipfiut  tei  natu- 

depofiti  commodati.&c.ipfa  tes  petatuf,  tameo  tam  8c  ipfam  racionem  tribuerc ,  rtdicuiuro  eft: 

propter  concumaciam  reia&orein  fitem  jura-  neque  vera  pereamcoottahitut  novatio  ,  nifi 

teinaJiud  fi:condemnatto,quod  &  intcrminis  quatenusfecuturacondemnatio,  &  novacnaf, 

noftus  tradicur  in l.to  infr  fr.quib.med.fign.folv.  cens judicatt aclio confidetatur .  de quoagicuc 

oeque  iolvirnodum,  fiharcvolentca&orcfieri  infra  p.i.difp^.zo.ch.f.idq,  ipfum  multisvcrbit 

dicasquooiamfi  proprcrformuJx  conditionera  cenrcnditipfc  YibcxinUg.^.S.fifrtcurutor.^Jt 

neccflum  cfTe  prarcifc  condcnationcin  pctitioni  <tW.m«/.rur(us  autem  divcrfus  i6.eonit3.i^.  ficut 

refp6dere,nee  volunrate  quidem  atftoris  dtver-  ilie  foier.quicquid  in  buccam  veoit.&  fcopofuo 

furaobrincri  poflit .Accc Jichuc/ et.J  «//jw' V.  dcfcrvit,teraerccffucire.& lc&ociincauto,  cu- 

O.qaxdocethomincm.qui  poftmortempertjt,  jus  pat/cntu  raifcreabatitur,obuoderc.  Verum 

ipfam  petendam  efie  licet  hic  0  on  nifi  in  xfti-  ut  ad  quxftioncm  noftrara  revertamur ,  folcnc 

mationem  rcus  condcranari  poflic.Porrb  Juftin.  iftaad  tationcs  affirraantisfcntencix  tefponde- 

inLuU.C.dtfidticommiff.Ubtrt.ii*t\ix.  cafumipe-  ci.  Sed oequid  dillimulcm  oon fatufaciimihi, 

cialerofervilegatifub  hocmodo,  utcumlcga-  quodadquartam & quintam proponitutde  di- 

urius  tnanumicuc :  quo  fi  hstcdc  eum  prxfu-  verfiureacliooum  rcalium  8c  petfonalium,  ea- 

rerecufaorecooderanatio  fieret ad  xftimatio-  romquibusdominutvelaon  dominusagit,  8c 

ocrn.hberras  intervertcretur:neq,  novura  eft  ta-  denique  earum  ebligationum  ,  cx  quibus  do- 

tionesgencraJttet  coceptasadcafusfuostcfcrio*  minium  tnosfertur  ,  8c  cx  qutbus  fufficie 

gi:cxteroquin  ego  rainrer  Juftin.  «xclamatem,  pcacftaiehabecelicere  Nam  prxtcrquam  quod 

^tjudexinrpfamrempetitampneeifecond^oare  dici  poflit,  plus vidcri  racionis  ,  utillcptx- 

ceoeatut:  oifi  qais exiflimet.de co  cafo  loqui  cisecogatur,  quiultro  adidfeobligavit.quam 

Juftio.abicumfbrufltt  reusremdaturusomoi-  pofleffor  booxfidei  k  domino  cooveotus:  nul- 

ninocflet,  judextamen  fopetxftimatiooe  fetc  la  etiam  fi  beoe  advettas  folida  tatio  dari  po- 

fcoteatiam.Sed  Aot,f  ab.ut  rauoncm  fk  tcxtum  tc|t ,  ob  quam  tcus  potiua ,  ubi  ador  domi- 

not 
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ous  eft  ,  prxcise  tradete  tencatur  ;  quoniam  Ad  i.conjangendamurtaraq  ;L.  »  /.t.dicttuc 

diirerfitas  juris  in  aftore  ,  ad  pneftatioocm  ■^iadintereffe.OT/.ri.codemDariadinterefleuc 

iflam  ▼ariandam  folide  concludcre  non  po-  ^pmJc  ?ero  Itmilefit  in  cj  fpecie 'd .1  n  ad  intttef- 

teft .  fed  aliam  diverfiutem  operatur ,  quod  feac^ufuifte:fed&firpccdtiogcrepotcft,atTen<* 

nbi  de  xftimanda  re  quxritur  ,  alcero  cafa  ditor  intcrcflemalit.6c  iu  ultro  coodemnatio- 

umpiex,  aJteto  iutamcntoacloristaxataprc-  nem  iftamadmlttat :  Sc  denique  rofiunt  iila 

ftaoda  veoit,  quod  dominus  invitus  tem  fu-  locaad  cafum  ,  quo  tradendi  racultatem  yendi- 

am  venderc  cogatur.  Ampltut  eadem  fationc,  tor  non  habet.  leferri. 

quod  cx  obligatione  dominium  transferen-  Secundaratio  facileexpeditur,  qooniamaf- 

dumcft,  ptxcifam  tradendi  necclfitatcra  in-  fe&ioadraro.  k  qua  dt;pendet  caufa  prxase 

fcrrenonpoflis:  quoniam  tefpicttuntum  prae-  illius  nccerTiutis ,  in  fpecie  dult  Ugu  duodtttm, 

ftatioois  quahtatem ,  ita  ut  alitcr  obligatiooi  ceflac .  ubi  lucrum  folam  oon  corpora  pilcium 

non  fansfi.it  a  teo :  alioquin  latis  cft.  hancef-  fpecTavit  eraptor  :  iJlud  enira  frivoJum  eft, 

jenaturam  obJigationis  venditi ,  atcxeacon-  qaodab  aliquibus  ,  depifcibusadcoenaraali- 

ditioufucapienditransferatur:  nccproindcoJ-  quara  opiparam  neccflarijs  in  medium  adfcr- 

Udartpoteitlblidadirrerentixratio.  curv.c.  tur,   Ad/.  4.C. d.  tUl.  empt.  rcfpondcnt  tulgo 

ooaatorpotiusquamvenditorprxcisddarevel  Dd.quodibi  vcnditor  non  habuerit  tradendt 

tradcretenearur,  cumpotius  magis  lioc exigi  facultatem,  ntfi  forte ,  quia  iftam  rcfponfionera 

at*  "'"htorequam  adonatario,  cui  fatis  rcfpuu  vei  bam,^f#M,  (  qaamvis  Sc  hxcpro- 

geri  videtut ,  fi xftimationem  accipiat :  Sc  om-  cacia  fit  rem  vcnditam  altcri  tradere ,  8c  iu  fa- 
nmo  utrobique  traditio  eadcm  eft ,  fcd  di  vcrfus 
ejusefteaiu. 

Et  hactenus  dc  fententiaarfirmante  :  non 
paaciora  pro  negante  afferri  poflunt.  Sc  t. 
qued  dicitur  iuleg  t.inpr.  &mltgu.§.d.  *~ 
elion.  tmpt.  fi  res  non  tradatur ,  ad  id  quod  ia- 
tereftagi  ,  &  rcam  condcmnarl.  i.  adducitut 
/.  V.'d.*£litn.tmpt.  ubi  jaclu  retis  vendito  incer- 
tum  cjus  vcl  pifcci  xftimantur.j.  L  4.C  d.nSion. 

tmpt.  ubi  fit  conderanatio  ad  ioterelTe  propter    jurctat  in  litem.de  quo  acturo  eft fupr»  diftutu- 


cuJ/arejuxu  priorcm  conventionem  remi 
dendi  fe  privarc  )  abaliisreCtiusdicitur  ,  ibi 
emptorem  altro  ad  intereiTe  cgifle  :  earaque 
principalera  iUius  L.  ciTc  quatftionem,  emtore 
ad  intercflr  agente ,  quomodo  condcranatioic 
qualiterficridebet ,  an  interefle  abactorepec 
/unmcntum  in  litem ,  an  a  /udiccatftimandum 
fit :  idquceft.quodait  Anton.  Fsb.  6.eonuQ.  16. 
dttidiind.  L  4.  qvod  in  aclioneexemptonoa 


Teudftoris  procaciara.quznihilaliudeft.  quara 
contumacia.  4.  quod  in  obligationibusficli 
qualis  ifta  efle  vidctur  arg.  /.  i  r.f.  t.  b.  tit.  inter- 
cllc  prxftando  reus  liberatar  Lij.mf.d.  rtmdic. 
qaod  nec  depofiurius  aat  commodatuius  prx- 
cisi  ad  ipfam  rem  rcftituendam  teneri  videan- 
tur,  quoniamcontra  cos  /uratur  inlitcm.  6. 
ita  colligi  p»u-ft :  fi  ex  pa&o  de  rctrovendcndo 
proauflor  oon  tenctur  prxcise  revendere,  ergo 
neque  ex  venditione  tenebitur:  nrio  conte- 
qucntix  fumitur  a  paritate  rationis,  &aflumti- 
onemUteprobat  Ant.  Fnb.dttod.  ix.  trror.  4. 


tionexz.  Adquattum  argumentum  vulgau  re- 
fponfioeft  ,  AcdiAindiO  intcr  fa&umnudum 
&  mcrum,quod  cirra  opetam  homims  Sc  mcm- 
brorum  applicationem  perfici  nonpoteft,  ad 
quam  fpeciem facti  pcrunet.  Ug.\\.mf.d.rtiud. 
Sc  intcria&um  ,utiu  ioquar,prxgnans.  quod 
refpicit  rem ,  veluti  traditio  ex  caufa  venditio- 
nis,  quxabeaquxficexcaula.donationis.  pa- 
rumaut  nihil  ditTerre  videtut  ,  cum  venditio 
quoq ve  fit  titulus  babiiis  ttansfcrendi  domioij» 
&aJiquandonec  cx  caufii  donationis  tnnfcac 
domiruum.  *rg.  t.t.  ptodon.Eigo  obligatio  ven- 


facit  textus  inl,  10.  imf.  pr.  auib.  mod.  ping,  diticumaJijsobligationis  faciendi  ramimeeft 

folv.  in  qua  fpocie  uculratem  tradendi  habuif-  comparanda,  nidfortchactenus,  quodutrobi- 

fe  venditotem  ,  argua. eft.  qaod  jus  pigno-*  que  prxftarur  id  ,quod inteteft  ooo  autcra  fic- 

risin  te  vendita  creduori  lalvummanere  dici-  utex  caufadonationis,xftimatio,quomamhxc 

lur  iplaeft  inobligationeemptoris  :  cxterumqust 

Dcaiqucml i7.C.dJIJ.inflrum.  abinonob-  io vno eooveniant.non  obidin  omaibuscoa- 

fAurecJeelio6carbitrium.  utvelremvel  ioter-  venire,  neceflceft.  Sed  inftati  poteft  ex  /71. 

euSc  prxftct,  vcnduon  conceditui.    Videaroo»  inpr.  rytxl.  -y  %.  -j.dtv.  o  ubi  fundura  txa- 

quidad ifta dicilbleat^c poftu ,  detc  ,  cum  ajijs  ijfqtae  putis  faclia  conjungi. 


ftm  ©ISPUTATiO 

tar.  Dnplicitet  huic  inftantix  occurri  po- 
reft:  i.quod  in  iftis  textibus  dc  hoc  pnncipa- 
liccr  tradetur,  qux  ftipulatiodividiiaaut  m- 
dividua  lit:  &  hadrenus rcfte  facla  illacompa*- 
rantur  ,  cjuod  ipfo  per  fe  nonrccipiunt  divilio- 
nem,  fed  ratione  fu  brogati ,  cjusquod  inter- 
clt,  rccipiuuc:  licer  cnim  vcmiitorcm  prxcise 
tcncti  ftatuamus.al.quando tamendeprzftan- 
do  co  qitod  intercft  ,  quxri  pollc ,  cnnftar,  & 
aJ  asa  comparationciircunduraquid ,  nonpo- 
rcir  inferri  fimilitudu  abfoluta.   Ucinde  dici 


XXVIII. 


knde  et  prxftatrone  ejus  qtiod  intcrcft .  abuode 
fatiifiar.  Nihtlplanc  huc  pernnct/.07$.F.  O. 
quoiuam  vcrba  ,  <juod mt»  tnttrttf ,  altaro  ibi 
&  ab  hac  dilputatione  planc  aiienam  habenc 
lignificationcm.  Confitmatur  autem  didta  di- 
ftinclio  elrgaoti  ec  iniigni  diftercntia  ,  quod 
fatfanuda  tantum  funtin  ptxftationc  ,  iu  ut 
poft  moram  inlccumobligationis  pttotis  ,  i« 

Juam  facta  ifta  dcduda  lunt,  per  fpccicm  qua- 
am  novationis,fucccdat  obligatio  ad  id,  quod 
intcteit ,  cuiusprxftandi  neccllitatcm  nonnili 


potcft  .  cjuodin  luc obJig*cione,iundura  tia-  ufqucadlitcm  contcflatam  cviure  potcit  dcbi- 
di.  duo  poflintconlideran ,  fundus  ipfr,quem  tor,  quoniam  nun  ad  ipfum  faclum  ,  icd  ad 
haud  dubie  prmcipaliter  haberc  intendit  cm-  intcitill- proj^cr  novationcm  jtm  diclam  agen- 
tor,  parum  fohcitus  dc  modo:  Sc  ipfutn  fa-  dum  ctr.  Idquc  eor.lt rmatur  cx  difputanone 
£tum  tradeodi ,  quoniamex  ejufmodi  caufis,  lCtorum.qua  conrrovcit  tur,  an  ut  cx  flipola- 
quibusncqucdomimumncqucjusufucapiendi  tioncfadi agi pnilit ,  fufficiat  mora,  an  opor- 
transtcitur ,  fundusttadi  potcft,  velutiprcca-  tcaitantum  tcmporis  prxteiiifle  .  intta  quod 
no  rogaus velcommodatatius ,  ictn  libitiadi, 
ctiarnaquovis  poflcflorc  (lipulari  poilunt.  E- 
nimvero.utpauld  jncedictum  ,  ubi  caufaad 
tiansfcrendum  dominium  habilis  cft ,  cadem 
planecft  traditio,  llveex  vendito  iivccxdonato 
fiat,  &  cautiqucdire&a  transfcrcudum  domi- 
nium.-  quo  pcitinetqiivd  non  mclrpar.tcrfcri- 
bit  Faius  in  lopplcmrmoad  Couan.  l.j.t.ultim. 


liludficri  potucut.'  quodiienmad  ipfum  fa- 
ttum  icclc  agctctur,  nihil  piiJ  ibcrct  ,  quo 
mintisftatim  ptcmiflbr  convennetur ,  dc  quo 
fuo  ioco  ploiibiu  agcmus.  Alia  planc  ratio 
tft  coium  faclotum.qux  in  ici  ptxftatione coa* 
fiftunt  ,  ubictiani  poftm&ram  ad  ipfam  rcm 
pixftandam  agi  te-!tc  j>otcft:  ctcnim  icntcmiam 
Antcn.  ¥*b.  Xectd.  8j.  cttfitt  ftjtimo.    quod  ex 


-  {  f     '    •  —  I  «   -  — /  ■  •  -  j  •  f  >      "j  —  — 

danonem  qux  ad  factum  (it  ordmata  roagis    nulla  obligatione  res  ip(a  debita  re&c  in  judi- 


piofaclacfle  habendam/  ut  fi  quis  prccuratoti 
in  rcm  fuam  det  fcrvum.utcum  manumirtai:6c 
ex  advetfofactum  quod  ordmatur  addomimj 
transiatioocm  >  magis  pro  dationc  habcndum 
tlfc  &  proindcxqualxcr  ex  caula  donationis. 
vendiftoiiis.pctmutatiuuis,  dot:s,  fundus  rcclc 
tradi dicitur  ,  nccellana  conlcqucntia,  fun- 


cium  dcduc3tur,cmotno  falfcm  cflc,  fupia  pro- 
bavimus.  Nequeminusfalfum  cft.quodidem 
Ant  Fah.Jtcaii.St.c.  4.  nullani  intcr  duplex 
iftudfaiitorumgcnus  difTercntiam  eflc  |contcn- 
dit ,  cojos  ibirationcs  fcrc  duporsdio  fuerint 
iiidignx.  Illcnimjrum.ut  probct,traditioncm 
cz  rauia  cmptionis  clle  puti  &  fimplicis  facli, 


dum  tradcrcnon  fcruper  ncc  ubiquc pto nudo  hocadducir.quodcumcxcaufaiftadebeattras- 
faclohabcnpo^e:  ncquemagis  hoc  iaclieflc    fciri  dominium,  maiuis  militatis.vel  cxecutio 
potcft,  quamiclbtuetc,  <3ctamcucxcaulade;    judicis  .  nonpoflit  hoc  nperari,  nequeemptot 
politi.  commodati  ,  rri  vindicatioms,  prxcisc 
icm  prxftandam  &  rcftitucndam  cfSc  ,  omnes 
conccdunt.£thincfacileremo>ctur,   quod  tx 
d.l.7i.  $.7.^0.probaripoteft,obligationcm 
tnndi  ttadendi  cflc  rei  inccr-x,  dcbitorautem 
inceiti  ad  ccttum  cjuid  pixftandum  cogmon 
potcft:  etcnim  pofterioti icnfb  i  dumnudum 
tradendi  fac.tum  conlidcratut ,  obligatio  illa  in- 
cctti  cile  dicit  ur.Nequc  diftinctiom  huic  fad>o- 


ficri  dcminus nifi  ipfc vcnditor  rem  tradar.  Vc- 
rum  cum  crcditote  non  demino  vcl  exccutote 
ex  cau(a  iodicati diftiahentcSc  tiadcirc,  itcrn- 
quc  prxtorcex  (ccundo  decrcto  in  poflcflioncm 
miitcnre,dominium  tranfcat .  uuquc  cnam  ia 
hoccafu,  pixtotc  tcm  venditoriautcrcntc&  in 
emtorcm  tiansfcrcntc  ,  rccle  dominium  tran- 
fibit.  Etquod  a  prxtorcdommium  traosfenri 
nno  poflctraditur,  pcttinctaddominiumqui- 


tum  obftat  i  68  <i.  V.  O.  quial  cctpccuniam  htarium.  non  bonitarium.arj'./.i.^i#iMr.»>«{7rjl/: 
crcdcre.noniltmciumfaclum.aliatamentatio  Li<.$.i6.*j!rifo{ltM/jH*m.i).dd*m  .inftel.Ly.f.f. 
cftcorpotis,  &aliaquantit-tis,  ioquam  non  tommMvid.  cum  prxfcmm  lnc  caufi  juftacmti 
caditaffcCtio.  ncque  quicquam  aliud  quam  pixcidcnsfacilioicm  faciatdominii  translatio- 
locrumft  puJa'otlpecbire.dicipotift  ,uipit>,    acmjfit aliasctiam  vcluuiu jadicijsmixtis  fen- 

tcnti* 
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teotia  juftumtribuittitulum  poiliJcndi.f f. 
de  oftud  A  leoque  inepta  cft  ratio  diffcf  entix  ab 
Anton.  F.ib.  tradira  interhunc  noftrum  cafum, 
&  cum  quitradituri»  /.  68.  de  tei  vmd.  q  :od, 
ut  ipfeait ,  cumadordominustit.fumciatquo- 
cuuqucmodo  apprehendi  &c  naaofct  poficflt- 
oncm:  etenim  cciamubi  /uliadominij  acqui- 
rendiprxccftitcaufa.itidcm  exca  poffcmoncra 
adipitci  fuflicir. &pcft  / un.C.d nttd ittr.  §2uir. 
toll.  difttnctio  iiladomini)nullaeft.  Et  iplc  fc 
A.Fabr.gladio  fuojugttlar,  dumait,  non  poflc 
transfcrridomiui<im  autoritatc  prxtoiis  ,  nili 
tradtrio  vel  aliquid  huj  -s  locq  inrerveniar  :  fi- 
quiJcm  judicials  tra.isla  io  fatn  idonea  eft, 
qux  tiaditionis  vice  fungatnr :  fcd  pig"t  in  itlis 
incpti js  coi  furandis perdcrcchartam  Et  hxc ad 
quattuin  argumcntum  ,  de  obligationutn  faci- 
endt  natura  Ad  qitintum  dici  potcft.  ob  contu- 
maciamjurari  tn  littm.fi  hoca&oruultr,  quod 
fi  rem  iplam  prxcisii  habcrt  vclit,  eam confcqui 
poflr  In  fcxto  ncgati  potcfi  afl  jmtio, &  contra 
Atu.Fab.dcfcndi,  cx  padtode  rcvendendo  ptx- 
cisc  obligartemptoiem,  relctiam  confcqucn- 
tia.quodlicet  paclurr  illttdpatum  diftcta  vcu- 
ditione.tamcn  quia  in  fotlltum  conccptum  cft, 
▼erarcuditio  habert  non  potcft  :  facit  quod 
tantum  cftinpotcftatcptimt  vcnditoris,  agc.c 
ad  refnlvendum  conttiCtum ,  non  ctiam  enito- 
fis,ad  ptctium  tcftiturarercpctcndum.Ad/.io. 
quih.m  d pipi  jolv  tcpctt  potcft  jam  fxpc  dictii. 
quod  ibi  cmcot  ultroad  intcrcffc  egcnt :  attt  li 
h  jc  contcxtus  paci  non  ridcatur,(quod  ibi  vcn- 
dittoni  crcd<ro  tonfcnfiic  prop<,ri/tur ,  &  cx 
evcr.tu  lis  &c  rrodo  condcmn.itior.is  pcndcre 
dicitur,  ar.  jnspignoiiSCicJttoti  mar.cat  Jnlvii, 
dc  qoo  noti  dubttatctufiti  ipfa  atY  o  .1 J  mtcteifc 
fii.flec  inftitunjt.ntan  pouft,  ctiam  ubi  abm- 
itio  rcs  pctita  fnit ,  pollc  condemnationcm  ticti 
adid  «juod  inereft,  fi  tes  forrt:  pcttcnt,  veltcr- 
givcrlantc  vcnditore,  hoca&or  maluerit,  cum 
etiamtaJisaltctiiatio  taciteactioni  »x  emto  cflc 
riJeitur,  vcJiir  naclionccxdcJiclofervi,  ubi 
polllitcm  cont  lut  im  Jicet  vatiarc/.4  $.altim. 
de wejut/.a<7.i'e.l  &  rencari  poflit ,  ubiad  luterefle 
actum  cft  ,  mliilomiims  venditorem  re  "blata 
abfblvendum  elfo,  quod  cx  :pfa  natura  o^lrgati- 
onisrespia-ft.Xii.hpctL-ivla  lit  ,  quod  infattis 
incris  a.itct  o^nncte  lupft  dicium  cfi  [Vnique 
ad  uJcimuin  arg'imc.itun  ex  l.C.dtfi.  tnjlrum. 
vulg>  rc.pon.fctut  ait;rii.itivc  tcnert  ven  Jirote, 
noti  ut      r  olucrit.fcd^jut  cmtot  clcgcrit.ijiq; 


rctbisdeliguari  jus  emtofir.quid  usoraote  ven- 
ditorc  pctcte  poflit  Et  hxc  quidcm  ita  in  utr aq» 
partcm  difputari  folct  &  poflent:fcdcgoinne- 
gantcm  p&rtem.  quod  rendiror  prxcisc  ttadcte 
noo  teneatur,ptocli  viot  fum.quod  textibus  pro 
ca  citatis  fatis  rcfponfum  mihi  non  vidcatur  :  & 
uta  pofteriori  incipiain,explicatio</ir./.i7.C  >/« 
fid.inflrum.xn\\\\  non  probatur  vclquod  lbt  nul- 
lum  vcrbum  demora  rendii6ris  ,  cittaquam 
non  nifiad  ipfam  tcm  ab  emptoagi  potcft  :  rci 
quia  vcihaalternattra  rercruntur  ad  rcndito- 
icm,  cumqucadeo  faciuntdebitorcmalccrua- 
ttvum  ,  qut  ad  alterutrum  prxcisc  tenctincm 
potelt.  Ncquefattsfacit  rcfponlio  *d  leg.  fti- 
mam.W.  dt  ttciten  ernft.f^r  1ld l  ic.quib.med.pi^n. 
(aln.  quoniam  finguiartim  obiiaationum  pio- 
ptu  clt  natura.frciindum  quam  inflituendacft 
aCtio.ncqtte  adeo  cx  intionc  ;utiS  noftti  txifti- 
moin  cintoris  ,  adquid  agcref,  autinejuspofk 
inft.turumaclionin.  it  icir,  pctitam  .  adqu.J 
condemnati  vcllct  vcndttorcm  voluntate  aut> 
facultatepoIitumfuiTciadeoquc  cum  obligati- 
onis  naturam  &orticiumjudicis ,  non  d  rigat 
vo)uniasac1:oris,&  ubi  restniudiciumdeduda 
futr,  adintctcflc  tamen  judicem  condemnaflc 
ttxnis/urisptobcnt.probabilc  mthi  tit  ,  juxta 
naturam adtionis ita ommtiorcum  condemna- 
dum  cflc  Ex  quoctiam  tntirmatur  tcfponfioFa- 
Uti »dd.l.4.C.dt M.hcn.tmpt.  in  qua  commioif- 
c  tur  ultroad  ufcrcffe  acUttm  fuiflc  .  8c  de  hoc 
quxri,anJudcxana<5lordebatx(timare:ncqu« 
enim  dubiro ,  Impcratotcs  ibi  confultos  finflc 
ad  qmd  rcditorprocax  renr.itiu.quodquidem 
ptocacix  vcrbum  aigutt.cmptotem  non  nihaJ 
iqtcrcfleagetc  potuifle.Scd  &  atguniento  quod 
pio  palto  dc  rcvendcndodcfumptum  fuit.uon 
omnioo  fatisfa  r.ium  vidctur.Ercnim  ft  ftniplici- 
tctfaclum  vendcndt  confidcrctur  ,  ncc  paito 
ad;ccloftatim,  nec  ftipulationc ad  hoc  prxcisd 
qticRtrcftringi  pofle.exiftimocxterumcbires 
tpfa  & prctium  exprcflum.  dc  uttoquc  conv cn- 
tum,&  cxecutto  taittum  aliquatenusdilata,  vix 
abcmptioncditterrc  vitleri  potcft  ,  q?utfoque 
cafu  aclio  &  qtiiilcm  ex  reudito  nara  tu l.i.C.ds 
pnH.mttr  tmpt.Exf\  igiturqui  promibtrctroren- 
dere  rc  &  prctio  dt  huito ,  prxos^  traderc  nou 
reuetur.Dccvi  Icturuneuqmvis  hmplcx  vcn- 
dicor:  ncqncdifrcreniiam  indi-cit ,  quodlupra 
Jc  tempotc  futuro  affcttba/ur  :  quoiuamhoC 
convcntioms  &  aaionis  naturam  non  variar, 
Sc  ocuuocafu  actao  conua  temum  poHc.To- 
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p.  DISPUT/ 

icm  emptori  aut  pacifcenti  4atut  :ficut  attoqoe 
cafufc  firoplex  etiara  venditorprxvertere,  fc 
alteri  tradendo  eum  dominum  eflicere  poteft  /. 
it.Cdtrtivind.  Illud  quoquc  argum.  dede- 
pofito  fc  commodato  quod  ad  ptxofam  refti- 
tuuoocmagi  non  poflit,  ita  conftringi  foniui 
poielt.  Coutraquem  juratnrinlitem  isprxcise 
ad  rem  prxltandam  non  cogitur:  atquio  cootta 
dcpofitaiiom.  fcc.juratutin  litem:  Ergo,  fce. 
Maior  itaprobatut.  Qu.icunque  cogitui  icm 
vendere.illeprxciseutca  fibi  pixftctut ,  agere 
non  poteft  :  atquin  qui  jurat  in  litem,  cogitur 
-  vcndcte:Eigo,fcc  Aflumptio  turfus  probatur. 
Quicunque  fponte  &  volcns  vidit ,  illi  noo  pei- 
mittiturxftimarercrain  mfinitum,  itautillud 
ipfum  pretium  conicquatur :  atqnin joianti  in 
litcm  petmittitui  xftimatio  ici  in  infinitum: 
Ergo  non  volcos  vcndit  &  boc  vulgd  tradi  foJet, 
hanccflecaufam  introducti  juramenti  inlitem 
&  petmiflit  liberxxftimationis.quod  actorin- 
vitus  re  fua  carcre  cogatut.  Hicadduci  pofliint 
duz  adhuciationes  I.  quod  cum  omnriim  con- 
fenfa  prxftando  intcteiT*  liberetur  vcoditor,  fi 
facultatcm  reddendi  ctiarVi  fua  culpa  te  in  aliom 
translau.amiferit.juxta  Lqmitsii.Cd.rti  vind. 
dirHcileeftilluduecclTimis  facerc,  quod  qois 
atbitriofuoeviute  fceft*ugercpotcft:cum  prx- 
fertim  exrationc  jurts  digeftorum  ctiam  poft 
iiremconteftaumracultasfitalieoaodi  /.18.  & 
ze.mfM.rti  voii.Etenim.fi  ex  oatuiaobligatio- 
nis  przcisc  tcncrccur  rcm  tradtrc  vcnditor ,  non 
fuiflct  hocpermittendum  ,  utiterum  vendcndo 
fc  ttadeodo  alium  dominum  facere  pcflic ,  fcd 
fofteriorconrrjftuspro  nullo  habcndus  fuif- 
fct:ex  quo  eiufmodi  conficitur  argomcntura. 
Quod  ptxcisiinobligat.no»  eft  ,  nccvtdetur 
elfcptxcisein  acTioneautcondcmiMtione:  at- 
quin  cx  rationc  jam  dicta.ut  rcs  ttadatur.praeci- 
ti  in  obligatione  non  eft,ergo.fcc.  iJlud  enim 
ineo  quidem  judicio  parum  fobtiliter  dtccte- 
tut.emtorcm  prxvcrtendo,  prxciiara illam  nc- 
cefliutcm  induccrc  pofle.  Dcjode  ex  rationc 
iutiinofttifcotentiaiufcrendaeft  ,  utad  cum 
i»odum,quo  lata  cft.  prxciti  exccutioni  man- 
dari  poflit.a/  fccundum  eam  rormu!a,&  porro 
ex  caufa  judicati  condcmnatio  fiat:  atquin  tcd- 
ditotctiapoftfcntentiam  li  venditam.v.c  mo- 
bilc^perdcre  fccoirumpcrc  poflit.fc  ita  cfficeic, 
nc  fcntensia  foimalitcr  exccutioni  maj-dctur, 
addooue  ulcm  feoteruiam  a  judicc  fcrcndam 
aoavcTc  confcquitut.    Ncc  quicquaro  tft, 
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quodhuicopintooimagnopere  obftef,  prxtex 
unicum  illud,  quodratio difcrentix tolida darf 
non  poteit,quarcminus  vcnditor,  quani  dona- 
torvelpromiflor.ad  prxcifamtraditionem  per- 
urgeripoflit.  Etidco  cum  fortirer  urgeat  ratio- 
nes  fcntrntix  negantis,ncc  difterentie.  racionem 
intercaufasjam  diitas.vctam  &  folidam  uHatn, 
videam.eo  fcrc  dclabor,  ut  etiam  ex  jam  dictia 
caufis,donatione,ftipulatione,irooetiam  infti- 
tu ta  a  domioo rei  vindicatione ,  ad  dandum  vd 
reftituendum  reuro  prxcifc  teneti  non  cxiiti- 
mem;  quodetiam  his  cafibus  tura  alcx  ratio- 
nes  fupta  propoficx.  tum  ptxcipuc  iUa  de  juta- 
mento  in  Jitcm,  locuro  fibi  vindicenr.  K  t  n imi- 
rumlegcsRomanxncmincmiu  prxcife  teneti 
voJuetunt,  fed  contta  icos  moiofos  veJ  contU- 
maces  aliis  temcdiis,  &  pro  quaiiutecauiarurn 
divetfis,  fuccurretunt*  &  fciJicet  ubi  de facto 
puro  agitor.ex  raora  tacita  quafi  novationc  in- 
troducta  actionem  ad  intcrcflc  fubftitucruntsu- 
bi  varo  rcs  prxftanda  venit.fiquidcmreusadhuc 
dominus  eflcr.xftimationem  fimpliccma judi- 
cc  ficn  &  prxftari  volucrunt :  quod  fi  actor do- 
minuseflct,  ipfi.quodinvitusrcro  quafivcnde- 
re  cogcrctur  pet  iuramentumin  litem  ctiato  in 
infimrum  rcm  xltimarc  pexmiferunt.NequcaKa 
ratioeft,  quamobrcm  inactionibus  quacatbi- 
traiix  dicuntur,  frnrentiam dcfinicivam  iudieis. 
aliquodiuflutnprxcedat :  ut  videlicetteonoa 
patentciuftacaufafitcontta  eum  iurandiiali- 
tcm.vcl.utin  actionc,  quodmetus caufa, cura 
in  quadruplum  condemnandi.  Duo  auscm  fcrc 
poftcriori  huic  opinioni  obilare  vidcnmr  i.  tex- 
iusj»  ltg.f>l.  dt  rri  njmd.  ubimanu  roiliun  pof- 
fcflioaufcrcndadicitur.x.  ttxttam  /.xr,f.t.fcx. 
<"r  inl.  uiiauitm  7  j  .$  nlt  de  V,  Q.  ubl  dicitUI 
ex  eaufa  ftipulationis,  omnimodo  dominiuta 
transferendum  eflc.    At  ptiusAnton.Fab.te- 
fpondct  ifi.ccnttcl  ij:  quod  lJle  locosfitooirop- 
tusa  Tnbon.vel  ille  ad  cxtraordinarium  ptoce- 
dcndi  modum  tcfcrendus  cft,  ita  ut  fi  rcs  agatut 
corarri  magiflratu.afiquando  ex  caufatcs  prx- 
fertim  imroobilis  rco  aufcrri  Ae  in  acTorf  trans- 
ierri  poflit:  &  eam  ordinariam  viam  non  fuifle 
arguroento  cfl,  qucd  iute  vcteri  iudiciacoram 
iudicibus  pcdancis  agitabantut  :  etenira  licet 
exccutio  icntentixa  iudicibus  pedancis  didtx 
iicfeca  prxtore/,i5in/ri»r.d.r#ruWf.  id  ramenad 
hanc  tcm  nihil  tacit.-  quia  inici  vindicarionetut- 
poteaelionc  arbnraria  iufliiro  iudicis  pedaneide 
teftuitfdo,  «caute  feutcnul  dciinitita,  in  qadeo 

aliud 
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aJiadljniTmneilU  dcductum  fuifle,  non  modo  coatroTcrfix ,  quxeftlit.  F.  &  id  timen  parurtt 

probabilircr  1  •  J  ncceflarioiiifercur:&omninon.  ad  ieges  merbodi,  quodillaquxftiofubmatcria 

riocxcqnc  ii  fcntcntum  manumiliun,  qoxetia  dcdolornoloproponi,  Tcluriquc  ad  contraria 

aon  nift  impropiie  prxtoti  Romano  triboipo-  emprionisreferridebuifler; &untomagisidab 

tcft.aratione  jurisnoftri  ommnoabhotteremihi  hocloco  eftaliennm  ,  quodquxftio  tcvocatuc 

widetur.  A  d  poftcrius  icfpoufio  facilior cft  >  illis  ad  thcfin  ,  &  dc  cftcctu  doli  (i vc  incidentis  fi  ve 

Tcrbis  no  prxcilam  neceflitatera  dandi  dcfigna-  caufam  dantis  ruxninbonx  fidei  tumin  ftridti 

xi,  fedobligarionisqualiratem,  qubd  oppoficio  jntis  contradtibos  in  gencrc  difputatur.  Qtji  i  1 

d>t,l1.  h  tit.  oftendit.  Nimitum  obligationi  autem  in  exegefi  ait  ,  adfundandama&ioucra 

/bx  fatisfacit  vcnditor  ,  fiprxttethabereiicere,  oranimodoclfeabemtoteofferendum  prxtium, 

&  deevictionecaveat,  utcunquerem  dominij  etiamfi  vciiditornonpctar.faJfum  cumDd.qnos 

joreoon  traoifcrat :  non  autem  farisfacit  hoc  xefert &fequitur  Iafon,  efle  exiftirao ,  quippc 

iaodo  obligationi  fuc.  promiflbi  ,  fedoecefle  quodhxceft  prxilatio  empcoris,  quxfequitux 


habet,  fiquidem  rem  tradat ,  itatradere,  utdo- 
rainus  ftipulatot  ctticiatut  :  itaut  fiappaxcar, 
rcm  cflcalienam ,  ticet  nullo  contiovctfia  rao- 
Tentc,  ftipulatori  ,  tanquam  nihti  prxftitum 
fucnt  ,  integracxftipuUtuactiofupcrfie.  Et 
tandem  igicux,  ut  condudamus.  experiaraux.aa- 
aan  bocpatadoxon  adlhuere  pofliraus.  Ncquc 
ad  faciendum ,  neque  ad  ccttum  corpus  aut  fpc- 
ciem  tradendam  prxftandam  vcl  rcftitucndam 


contiactumpcrfeiftaai,  nequc  impcdit  naciviu- 
tera  &  inftitutioaera  actionis  ,  &rectcctiara 
poftquam  tmpicvit  rcnditot  a  foa  pattc  ficti  po - 
tcft.  Quodadeo  vcrum  puto.  quod  vix  pro- 
bcm ,  quod  Iaf.  cum  Dd.  pro  limitationc  qua- 
damtradit  ,  pofle&fottc  dcbctc  judiccm  ,  fi 
pixriura  nomJura  folutumanimaduertat  ,  cm- 
toti  imponere.utfolvat.Necobftat/  ij.J  M«#. 
tmt.  cujusouliusaliasfcofus  cft,  quaraempto- 


queu  tuam  cx  ulla  caufaprxcifc  cogipofle.  Ifta  remoonfulutipietijexceprionc  poflc  a  vendi- 

cumantepluiesannos commencatuscflcm,  de-  torercpclli:  quoddocent  verbafcqq.  ind  $.8. 

ptchcndi  poftea  ,  hanc  ipfam  opinionem  ab  pcflc  vendirorem  rci  ccu  pignoti  iucumbcrc,  ii 

Ant.  Fabr. in  poflrcma partc  chiladis  einiflaan-  prctium  folvatut.  Eodcmquemodo  vcnditor 

aoi6tsdtcMd2$c*p.6  piobari.Videctiamdcluc  agcosexcepcioneteinon  ttaditxtcpclli  potcft. 


cootrovetfia  lafoacm  in $.*&ionum.l.d.*3.nn, 
46. &fttf. 

Lit.  D. 

NatursUttrft  dtciptrt.  Vcracft  vulgo  jtctata 
explicatio  ,  quodalter  poflic  majons  vcn^cre, 


L  i  t.  F. 
Probathiccomm.  Dd.fcntendam ,  quoddotut 
d*ntc*uf*mcontr*3m,  factarcum  ipfo  jure  nul- 
lum  ,  quam  etiam  fequitut  Cttinciuiin  l.  j.  d.dol. 
&inl.\fi.d.V .O  &  %.olftrvat  lo.Hottom  inl.u6. 


alteiminoiisemcre.quamtcvcrarcscft :  idque  dtrtgul.iuTU.  pro qua  pugrm  i.l.feptim*.  mprtn- 

unrofaciliusadfflitteodam  ,  quod  rerum  ccrU  t'tp,dMl.x.l\i.%.udtminori\mt\.l.\.infprofocie.^. 

xftiraatio&conftans  noneft,  frd  variediveriis  quodubidolus  caufam  dcdit  bonx  fidei con- 

temporibus  locifqut& ex  affcftione  quoqno  tractuinulla  vidcatur  fupereflcftdtiopet/.j.Ci» 

cajofqae  vatixxftimationis  babetur.    Incetim  rtfctnd.vtnd,  ubidiciturcxcraptoaginonpofle, 

1.  civilis  noo  fuadet  hoc  ,  fed  quod  confctentijs  quia  huic  mdicio  exccptio  doli  infit ,  quam  qui- 

hominum  imperare  noa  potcft  ,  permittit:  ot  damomnibusbonxfidei  judicijsincflcprobatur 

fruftrahoc  ab  Ant.  Matthinter  enores jur.  ciT.  txdicl  l.\.&txi$^  $  ^.dtltg.i.  Porro  fcntcntia 

refeutux.  coniraria.cp  ctiam  dolus  caufam  daus  contracti- 

Lit.   E.  busbonxiidei  ,  cosnou  faciatipfo  jurenuljo» 

Aitiothef.generatim  vcromeflc,  qaodille  prxtcrcitatosaTr.probaturctiamaFijrrar.rfii»- 

ptimodcbcat  implcte  eontracfum»  qui  pnmo  ?9.eaqu<  :fuit  olim  opinio  Pttri.  ut  refcttS*/»- 

agit.  Inquib.reveranullaconncxio  cft,  noque  cttminl.\.C.dtrtfc,vtnd.  qui  utuotoi  histati- 

cxceptioeftdereguh  prxmilfa  :  quoniamubi  ombusi . quod tefcindi  dicitdt  contractus/.^.D. 

«ontractu*  nullus  eft.  nullaquoqiactio,  necfive  drtjc.vend  i.  quodrx/.iz.f.  l.iur.dot.  fubfiftere 

prior  fivepoftciior  impletio  locum  habet :  cxcc-  Tidctur  contractus  dotis,  etiamfi  mulier  tn  hoc 

roquin  ead.  rationc  omnes  illi  cafus  quib.  cmtio  circumventa  ftt,  ut datct  dotcra.^.affert  Rofccrr. 

ipfojurcnulUeft,  fubiici  poruifleot.  Sednimi-  l.xyj.t.&j.ij.d.itct.tmpt.  quibus  cafibuspuut 

xum  Tr.  capuuc  occafiocru  fubjtcieadx  Tuigatx  dolam  caufiun  dcdiflc  cmtioni.^.facu  bxcratio, 

T  t  c  quoo* 
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quod  fc  |uun  traditicnt*  licct  dolus  caufimde-  ncri iniquum  lir.ita  jr.s ftatuendam  fuit , urpro- 

dcnt,  domiaiam  traasfctri ridcturatg. tjbi c.  mifliodotismetu  cxtoxta  pronulla  tubcrctuiv 

dttejcm.vtnd.  nullaauum  caufa  &  nuiius  con-  quodetiair.  dc  macitr.ouio  &  ains  qutbufdam 

traclus  non  poflunr  ptxbcrc  ritnlum  rraditioni  actib  communirer  rradunt  Dd.  &  tcxtusillelo- 

cxt  ^J.accjti.rer.detn,  &  illud  quod  dc  ttansl.i-  quiturdc  ftipulationc  ,  quam  alus  nictu  cxtor- 

tione  dominti  inhoccafu  doli  causadantis  dixi-  tam  iplb  jurc  fubfiftc-ro.vix  quifquam  dubitat.J. 

mus.piobatur  cx  I7.inpr.d1  dcl  ubi  mannmillio  i.UeexcejtJ.penultfm.C.deinut.jtip.  Quod  li  1- 

fct  w  in  ca  fpccic  valct,  qux  .iu!la  cfler,  fi  domi-  gitur  mctus  &l  visquafi  voluntati  ill.it a,  noij  fa- 

nium  iu  cmptorcm  non  tianfiviflct.  y  ubi  cfl  co-  Ct(  contr.ictum  riulli»ra,i:ccdn!us  fjctct.  Poflrc- 

fcnfus.no;->  potcfl  cotratlus  clT. ipfo  ju:c  oullus:  mo  hoc  argumcnto  utitur  W  fcmbcc.  quod 

dolusaurcm  non  cxcludit  confcnfum  ,  vclqtita  contrahcncibui  inviccm  fc  dcciperc  liccat.  Scd 

principiuntagcndi  intcrnummanet.vclquia  co-  vtdcamu^  qu  d  ad  urrmfquc  opininnis  atgumc- 

fcnfurn  noexduJit  mctus.q-  probaturcx  ediclo  trt  refpondcatur.   Etad/.?  tnpr.d.dol  rcfpondet 

ptsrtons.qno  metn  facta  icicinduntur,  ncq;  fuc-  ^'cfcnibec.fpectalc  cflr  m  cop.tiadtu  rcinoris  i- 

citrrirprxc  raut  fuccuircrc  nc. cffe  .'-.abcr iis.qui  nitio  contta  fcgvtn  Lattt  :i..in  F.  ica:.;  ko  con- 

iplb  juictu:tfunt/«.t6.Ji  i.d.mia.:tttnqrtxl.u.$.  tr..ctum  mtllum  cfic  putnt ,  UUod&  fcrvi&cm- 

^.'.•<iV.^.-'<^wrwrrt«/.uhicoacl*adirc  fi'  hxtcs,  ptoiivdoius  cortutrat. Altus fotraiTc  «lixcnr co- 

idq;  coi  fitm.ntt  utioncs  Lihrcx.qwbRs.^  •///  j.  tvaCrum  Jict  nutluoi  rarinnc  cfTcctus  .  qucdcx- 

E//*.r.i..tdioces  mctu  txtcttas  pro  voluiitattis  Ceptio  i  lid.it adioncm  :  ficui  cx  advcrfo aliqtia- 

habcndascfle  oficch:  i.qucdan  al.qiiid  voJunta-  d<.  rdcmdi  J  citur ,  qticd  ipfo  jtirc  nuKum  cft. 

riu  an  m  voluniarium  fit ,  ex  ipfo  tc  inpore.quo  Polli  &.  Mci  idc-o  nuihin  ibi  luberi  vcndittonc, 

geritur.fit  ftatucndum.-arqum  illotempore  quo  quia  contra  mantimiflioncm  ,  quz  ib;  ficlapto- 

mctusinfcitur,iilud  qu  deligitur,  cum  ratione  ponitui.non  .lctur  icltitutir,  adcoqucfi  minori 

majoi  ismali  quod  evitatur ,  Doni  babeat  ratio-  plcoc  c  nfiiltum&  fervun:  ipi:  leflitui  volumus, 

nem.eaconfiderationcfir  objectum  voluntaris.  contiactuspro  nufo  habciidus  cft  Porro  ex  i.16. 

x.quoniam  utThomasrf.r.i  loquitur  ,  princi-  $  1  d  wn.r  non  farts  probaii  videturoranuno- 

pium  movcndi  partcs  agrntcs  >  fcu  applicandi  d  conti-dus iu!!it.ts:& poteft quis ipfojurctu- 

membia  coiporisadagcudnm ,  in iplocftsg! n-  tus  d'ci  ctiain  pcr  cxccpuoncm  :  ncc  a'iud  fibi 

re.vquodadioncs.quaslaiisvclvituperiumfc-  rraditur  ,  qjamcx  fpccialicapitcdcminottbus 

qii.tur,(iutvolunraiiz.*iatidariautccum  ait  A  noncfl\n<  ccil  pctcicreftiruciooen.icdmino- 

riftot.qui  aliquid  mali  fuffc  tt,  vel  utminus  bo-  tcm  hac  in  r;  utt  ma|oium  jure  .  qurcommuni 

OUm  confc«]uarur,vcJne  quid  turpc  faciat ,  &  c-  exc-ptioncdi.Ji.ficur  &  mctus.dcfcnduntur.  At- 

contra  vitoperarit  qui  mctu  iuduftuscurpcali-  quin  in/.t  profocioaliofcnfudicinirdolomUo 

quidadm  ttir  :  hcct  ibtdem graviott  violentia  inita focictas  ,  videlicc  qux  dccipicnd:  alior 

compulios  vcniam  mctcri  dicat.Etproindc  Jicct  gratia  contrada  c-ft.atqu^  itautrinquc  doluscit, 

aclioncs  cjnfmodi  mixtas  appellet  Ariftor.  ma-  ncqueaUud  crit  fi  quifq;  focii  fraudand)  habu- 

gis  tamcn  voluatatiisacccnfcndascflc  docct ;  Bc  crit  propofitum:*rg«>»>. /  domttm.  $j.inf.fjccttt. 

«Sctcclcad  ilJum  locum  Butlxusuotatnondici  Adargumentum  quarrum  ex  /  $  d.rtjci*d.\>tni. 

operat:oncsil]as  mixtasfecundum  realem  com-  dicipotcfthomonvmiamcflcinphiali,  quacx- 

mixtioncm,quait  cx  voluutario&  involuntatio  ccptioncs  doli  dicuntut  inelTc  bcnx  fidci  juia- 

compofitas  ,  lcdfccundum  pratdicationcm  de-  ciis,nequc  hoc  tantumca  fij>nificari,qu<>d  nulla 

nominativam  extrinfccam.    Etfccundum  bxc  comp<tat  adio  ,  fcd  ctiam  quod  cxccpt  ooum 

icxrusjuris,qu.:busmcrus  confe  fui  contraiius  foimulz  licet  noninfeitarum  ,  judcx  rx  ofiicto 

circdtcitur.accipiendiiunr,  nonquodplancex-  habeat  tationcm:  quod  citm  ctiam  cxtra  caf um 

cluda:c6lcnfum,fedquod  libcrum  coufcnfum,  nuJlicatiscontr  idu<  obrinc.u/.}8  ty  uit.diptttt. 

aut  quod  excludat,fi tcmpus  illud,  quoacntme-  hirtdit  l.\%.d  rtivinJictt  confcqueDtcrcx  ilio 

tucoatftus,  confcrariir  cum  tcmpotc  tSc  flatu.iu  mt-flc,  adnullitat-m  contrait-is  inferri  non  po- 

quoliberrati  f<z  rcl  «Sus  cft.  Ncqueobllac/ n.  tclhcum  etiam  potius.  quod  cxceptioncs  luelfi; 

§  i  quodmccuscaula.quoniamcurafavorcdo-  dicuntur  ,   vahditas  cont  achts    arguatur  , 

tiscoutra  cjus  piomi/fioncm  nondctur tcftitu-  cum excepiiop-xfnppoint.^iiiionem.  iJroque 

tio»  &  uincnnictucoacaumadfoJvcadumtc-  di&.lti.ydtrefcind.vtndttton.  accipicaJ-  cftra- 

tione. 
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tfone  erTcAtJi  :  quod  prxferti  n  verofimtle  fit  casquod  traditio,  quzex  caufa  &  contractupec 

aclioaes  rrnximc  bon.r  lidei  ,  ubtdc  dolo  con-  Tc  juftoproecflit,tftiimopcrcturcffcdrum,  uti- 

ftabar.ap^rrorcfiirTedcncgirasiquodcriam  a-  pfiimdnitiinium  vidcatut  cfle  translatum  jun- 

liisqutbtiflam  cafibus  cxcepcior.um  privitcgta-  cTaopinicnctradcntis  ,  qui  contraclum  valcre 

tarum  obtinuitar£*»jfH/  Itg.  9.  in  princip  d.  ;ur.  putavtt:  8c  hunccrfeLtum  tradmonisa  Dcmino 

jttr.  Bchxcipia  videturfuifle  ratio  ,  obquam  ex  titulopcrte&iugcncte  ccnfidctato  ,  fadx. 


ipoftea  apud  judiccm  pcdaneum  proponi    Sc  cuiptivataaliqua  tatio  obfit,  criam  a«»no  cic 
pocuerant,  quod  fianteaprxtoti  cxpofitxYoif-    Antm.Ynbr.tn  did Ug.7  .mpnnttp.  ©»  tr.ifit  Ja- 

fent,  proptcr  easfereetiam  actioocm  dencga-  fon.tn  Ug.i6  deVtrbcrumOblt^ationtbtts.  q  od  er 
entusfuifl'et.ncquetantumcxccptiodoIi  fpcc:a-  injaftacaufa ,  vciutproraiflionetiirpi.  c^ncur- 
Ijs.  feJ  ctiara  gencraliscum  cxccptionc  pacti Sc  rcnte  volunratctiadenris  ,  quzprzcipucconfi- 
aliis concurrens ,  bonxfi.lci  judiciis  ineft.*rj«-  derandafit,domtciiumtransf'erat«r.  Argmncn- 
mmt.  d.  Ug.tf.d. pttit.htrtd.o-Itg.+S.dtreivin-    turadu&umacomparationcdoli  «Sc  mccus  tta 

dicatien.  Sc  proptcrca convencioncm  ipib  jure  non  incomniodeexpedicipofie  vidcrur,  lidica- 
nullamnon  efie,  probat  ipta  /.  84.  $.  <.  dltgat.    musdcccptum  ,  utpotectraotem  nullo  modo 

1.  in  cujus  fpccic  a<£tio  iuflttucafuiflcpropont-  confcntire  yiAcntm-gumtnt.  Ug.it. deitmfJiclume, 

tur.    Secandum  qnzfcquicurfatfura  cilc.quod  coactusautem  Itbcrcquidcm  non  vnlt ,  vercra- 

Cnjicius pro  certi lltm  1  juris rcguta  tradtt  in  Ug.  men  vult.rainws illud  quud  clrqi t  malum  ,  juxta 

}6.  d.  V .  O.  contraclusbouxri  lci,qu>busdo-  ea.quxfupraex  Ariftotcledicta  fucrunr.  Dcni- 

lus  vcl  mctus  cvilam  dedi:  ,  cllc  ipfo  jurcnul-  quciatio  \Vefcmbccii ,  quod  Jiccat  conrrahcn- 

les.    Jamdifputandic.iufjvideamus  quid  pto  ttbu&ie  decipetcomnino  vttiofaett  :  quontam 

fentenciacommuniadargumeoraKobert.  Sc  a-  illudminimepcrtincf  addolum  expropofito  Sc 

liorumrclpondcii  poflit.    Ad Ug. (.  Ctdtc.dtrt-  contractui  caufam  dantem  ,  juxra  notata  ad 

/eindind.  vtndition.  tefpondet  Cu;ac.  rcfcindi  litteram  D.  neque  illud  quod  de  ftcultarc  cis- 

vcnditionem.nihtlaliudclTc,  quamdata&tra-  cumveniendi  fe  mviccra  dicirai ,  quibnfvts  bo- 

dita rcvocari,  quod&notac  Accurf.  catenus  rc-  nzfidcicoi)trac"tibusaecommod.iri  potcft.  Vi- 

icindivcnditioncm.qiiatemisdcfacroproccilit.  deripoflicdiitiuguendt.m  ,  non  tntcr  contra- 

finempctraditiofcquutafit ,  uticsrcrrodctur,  otusfiriifti  juris&r  bonx  fidci  .  fcd  interhrmm 

quodprobat  Antm.Fabr.ini.  7.  d.Jel  tnpr.  qui  ipecie<;,an  conlcnfu  vcl  fepetnciantai :  utlctlt- 

cttam  tbidem  fxpius  notat  magium  efle  crtc-  cct iliitamnm,  nonetiam  hi  ob  dolum  ciufam 

(ftum rraditionis  ,eaquequodammodonullita-  danrcm  annullcntur :  nonomnino  ob  ctirara- 

tcm  vcnditionispurgari  :  &  hocmodo dtcttut  tionc  ,    quod  cum  niagnus  iffectus  f;r  cra- 

rcvocari  libcrtas  d.ira  in  fraudcm  crcditorttm.  dtcionis  ,    pcr  quam  hi  conrracius  pcrfici- 

leg  t.Ccd.ptimanttmitt  nonpofc]uxtimea  nnlli-  untur  .•  vix  ptoptcr  dolum  nulli  vidcri  pof- 

tcr  datut  in p-ineip  Inflitut.quibiu  tx  canf.  manu-  func.quoniam  fi  ftipuJationcm  nuda  verba,prx- 

mttt.Sc  ita  dictturdcfinctcquodiiunquam  cce-  ter  qux  nihil  in  ea  cft  •    nifi  contenfus  , 

pit  Ug  §.pnmo  ,  ufuftuFl.qntm.xJmtdumcavtat.  fuftincuc  ,  quoniam  propcet  dolum  ip/b  ju- 

TottoinUg*  11. $.i.dtjur ../ r.  cttin  mulicr  procul  re  nulla  vtdcatur  ,  eadem  ratione  commo- 

dubionupriascontrahcre vol-.tcnt.dotisdaticni  datum  vel  pignus  proprer  intcrventam  tei 

doltiscaufimnon  pixbuitieuod  &  fcfpooden-  potcrit  fuftincti  :  quandoquidcm  ctiam  hxc 

dum  cftad/rj.ti $.r &i7  Jt  ailvn.  tmpt.  quo-  videiur  cffc  rario  ,  cur  mucunm  ipfo  jutc 

niamIicct/»$.^«»»/opfxccif:rirdoKis.  cumu-  fubiinat  ,  Sc  poflit  ahquis  cxiftimare.  qua- 

menintblaluorradioncrcrum  hxrcdirariarutn  licaicm  illam  bonx  fidci  &  ftrtcli  juris  ad  i- 

vcrfatus  fucrir.aconrraclu  lcpr.rarusfuif,n"quc  ftcm  cffcctum  lnduccndum  ,  non  fatis  ido- 

eom  affccitiCivc  caufam  przbwit,  &quodin$.  ncam  vidcri  ,  cum  bona  fides  ,  qux  dolo 

X7.  dtcitur,  ptocurarorcconcludcntc  venditio  oppmttur  ,    in  omnibus  contraclibus  dcti- 

fada.quod  dohtscauftmdcdciit.nonarguit  nc-  dcrctur  .     Et  indicinm  pro  hac  fcntcntta 

ccflacio.  DiriHctlius  cfl ,  qttod  |uxta  fupia  dicta  przbct  ,   quod  tcMUS  omnes  ,  qui  pro  o- 

eriamfi  do!us  caufan;  dedctic  conttaclui ,  domi-  pinione  communi  adducuntut  ,   de  contra- 

niumtranfir,  quodcx  conriactu  nullo  rictinon  Aibus  confenfu  conftaatibns  agunt  ,  vciut 

»ofl"c,rauojuiisup(liivi(JctuicviuCcrc:nili  di-  Ugt  16.  faragrafho  1.  d.  mintr.fr  l.  7-  4 

Ttt  z  d»l.  , 
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busconfcr.fuaado  cor.ftanribus  pctfectio  dif- 
fert  ab  irpplerione :  quodramco  cum:n  cxreris 
fecusfic,  vix  vidctui  univcrialis  inrcr  comraclus 
bonz  fidci  ti  ifcicli  juris  hactnrcconftitui  poi1*e 
dirTcreom.&proinde  aliquocafu  ubi  cmtio  vcn- 
dttio  pctfcifla  &  im plcta  fuir ,  acltoncm  dolt  nc- 
ceiJanaraforc  xdcoquc  in  utraquc  pircc  laborat 
aflenioTr.dui  i  &cxccptioncm  &  actioocm  doli 
adcontta&us  bnnxfidei  leftringtc  :  ficuc&fai- 
Iaciahomonyaiix  coromirtJrur  10  vcrbis petfttlt 
contradu :  qnodcum ftipularionudts  vcrbupcr- 
ficiatur,dubio  tamen  procul  cft,  eum  qui  dcccp- 
tus  promifit,  antc  traditioncm  fi  conveoiatut, 
aAioaedolinonuti,  fcd  cxccpcioncdcieadi. 

t  pi  e  s  i  s  m. 

L  it.  A.  &  B. 
Hic  Treatl  foleanem  fibi  errorem  et  rar ,  cra- 
ctandoea  ,  quxad  locum  cemmuocm  deobli- 
gati  onibuspcrtinent.  Scd  &  confuic  dc  pcrfo- 
nis  cra&ac,cumprxfcrtiru  plcixquc  perfonx  no 
fimpliciter.fed  ob  oriciu  &  qualitatem  aliquam. 
aecnifi  cum  cemspetfoniscontrahcrc  prohibe- 
antur.-veiuti  i.  tutorcum  pupillo  lja.§.  ult.  hoc 
W.nifi  contutoradfit  vci  paiam  ,  &  bona  fide 
contrahatur /y.j.2.©'  a,.d.autborjutJ.}.C.  h.  tit. 
item  interpatrem&  filrum  itg.x.hoc /i/.vidclicet 
extra  cafus ab  ipfo  Tr.cxcejtos :  vcl quia prxter 
eanuIJa  booa  liabet  ,  vcl  proptci  juspotcftatis 
pioptcrquodinhacmatcriafihus ,  &parcrpro 
eadem  perfuna  habentur ,  &  omnes  rcs  obliga- 
tionefquefilioacquifirx  ad  patrcmrecnrrunt: 
ut  proinde  non  rcclc  di;i  vtdeatur ,  patrem  &  fi- 
liumL  contiahereprohtberi.  Inuotvcrfumau- 
tem& hoc  addcndum  ,  qund  uriquenararalis 
©bligaiio  intci  patrem  &  filium  oriarur  >  arg. 
ejus.quoddedomino&feivo  rofponfam  eft  m 
Ug.ai  Jft.-ul.fr in f.i. ttjlit.de fidtjujf.  De  magi- 
ftratu  &  fubdito  textus  font  in  Ug.non  lictt.A,6.  fr 
Ug.  quiofficii6x.  inpr.  h.  tit  Ug.aufertur  46. $.2.«*, 
jur.fifci.  I.  tm.  f.  a.  C.d  contra^.jud.lptn.  CThio- 
dof.it  iu qaa admintjl.frc  Inter  quos  adeo  nulJa 
eftemptto  ,  ut  necacccdentclicet poftdepofi- 
tam  admioiftrationem  confenfavenditotis,  co- 
rtrmerur.neclapfuetiamquinquennii/  /.  un.  $. 
i.qui  videtut  dcrogare/.  tjuicunque.  Cod.  Theod. 
tit.  QuoiDodoautcm  ralis  cootraAus  vcimagi- 
ftratus  cocrceacur.aon  (atis  liquidura  Yidctur:& 
conftar v  end  iti  00  era  irri  ta  m  b  eri ,  & rem etiam 
nonfoluto  pretio  petvenditoreai  repeti  poflc 
Ugptn.C.dthu qut  vimet.l.x.C.Th.dt iis qtu  ad- 
awwyir.cum  quo  non  yidctui  coaTcaixc  ,  qUOd 
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probatur  tx  Ieg.quadrag.fi  fext.  f.l.d  jur.fifc.  fri. 
xCod.Th.d.t.  rifct  hoc  iucro  ccdcic  :  quin  8c 
quadiuplipocnaproponiturwjj/rcV./^.^tf-tW.  ti. 
Diftmgm  poflit.an  vcnditor  intia  lcgittmatcm- 
poiajuxta/.f.^fi.  Codtc.  Th.  ditljttul.  d  c  cx  to  ita 
libi  re  fuent  cooqueftus.an  vcro  hoc  faccre  omi- 
(crit :  quo cafu  tes  ablara  einptori  fifco  vindica- 
bituiCw/«f.i6  clferv  ij.quod  idem  cft.fi  quts  ul- 
tro  vcaditionem  habuctit  tatam.  Pxoaquadru- 
ph  i7)  leg  46.  h.tit.  cftexconftitutiooe  Sevcri  & 
Antonioi  ,  qut  roagifttatum  adinftateiusqui 
metum  intuJit,voiucrunt  coerceri.argw/».  i.pon- 
uU.C.dthu  qut  vt.fr  Ntv.Leeni*  84.  Alii  didjeg. 
46.  deillo  accipiuot qui  per fuprofitam  pctfo- 
namcmtt.quodipfo  jubcote  difttahitur  Dontlt, 
tt.  comm.x\.fatmtmUg.^.dertbwcrtdttu  ,  »«- 
mero  zi.Sedobftar.quodincalcgedicitur.  nequt 
perfe.frc.  magnxaurcm  fucritiropudcntix.ali- 
qucmemere.quodipfc  vcndicurat  Accurf  did. 
/<£.4t».cxp!icat  dc  tutoribus  &  curatonbus ,  que 
fcqui  vtdcnuCo»*}j.7.  tomment  cap.-j.  nnmtr.x. 
ubi  ait.tunc  ex  ofticio  dici  quid  cmi  .  cum  qux- 
ftorexfifcipecunia,  quamadminiftrawfibi  ali- 
qaid  etnit.vei  etiatn  fua  pccunia  emit  rcs ,  qui- 
busvendendis  aut  admmifttandis  cft  przpofi- 
cus.Iilad  porro  apud  Treutlctum  dubium,quod 
hxcadmagiftrarurmtempoiarium  teftringir,  fi- 
uidem  in  perpetuo  idcm  cft  ctror  poteftatis, 
c  quo  in iptnultim.Cod.  de hu  qua  vi.  &  ut  SaU- 
cetut  loq  111  rur  m  /<£.  14.  dt  rtbm  credttu.  ieipreC- 
fio  terroris maxrme cum textus in did.Ug.  4«.  fr 
tl.kot  titul.indi&mlXc  ioquantur,&  majus  quo- 
queprxjudiciuminhoccontraftu  ,   quam  in 
mutuo  vcrfari  vidcatnr  :  quibus  adde  ootata  fu- 
praad diffrutat.io.th.+.iu.B.  &  dcmedico  &x- 
grotoaotacaad  diftutation.  6.  dtpatl.  th.  7,  L 
t.  C. 

Lit.  C.  &  .D. 
Invitmtamtn  ntme.  1  Hoc  quidcrn  nullam 
cnm  prxced.habctconnexioaem  ,  &  particala, 
rAfl9<»,omninootiofc  &  fine  (cnfu  pofira  eft  .-fe4 
&quoddeinvitoptoponit ,  nontam  fub  caput 
deperfonis,  quam  potiusdeconfenfurefcren- 
dumerat ,  qui  in  comradtibus  libetrequiritur. 
Quod  autem  dicirur  ,  cettis  cafibus  aiiquem 
vcndcrc cogi.noo  dc pnrcila ncccifiute,  fed  ita 
accipiendum  eft.quod  quis  polfit  juberi  vendc- 
rc  iub  commioarione  mulclx  vcl  etiam  fi 
contumax  eiTe  pergat  ,  authoritate  magi  - 
ftratus  ics  ablata  diftrahi  poftit.  lliud  au- 
teaj  ,  quod  jufto  ptetio  rci  vcndi  dcbeai» 
Tcc  j  ambi- 
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ambigaumeft:  qaoniam  .<  1 . q  . ..:  i  >  dcfinitio 
prctij  rchnqnitutarbitrio  libcro  vcnduoris,  & 
idprctium  luftumeit,  dequoiatct  partescon- 
vctut  :  aliquandonou  pcrmiititut  ,  vclut  ex 
caufanccclluatispublux:  Schic  magiftrarus  fi 
prcuum  modcracum  pixfiniac  ,  hoc  otnnino 
iuftum  dtccnJumcft:.  cumiomftum  pottusha- 
bendumlit  ,  quodvenditorpetfpecicmquan- 
dam  ntonopolii  cxtorqueat :  a  qua  fcatentia  ica 
explicatafi  difllatitTr.  proeuldubiocrrat:  aut 
imuriam  facitDd.quosdtflcntirearfirtnat:  ncq; 
alitctfcntitcttat  Gomef.  ubi  Dd.  adducit& tra- 
dit,  poflcaliqucmcogi,  ut  ccrto&iuftoprctio 
icm  vcndat.  ad Jc  dc  hac  te  Ttraq.  d.  rttrligni  j . 
fl.\.n.\.CovAr  \.v»r.rtjol.\ j..Accurf.in  S.^.c.}.o> 
$n  l.  UltAn.  $.  t.Um  Ctlfn.  d.  »8.  tmt.  Azcn  « 
ftimm.  C.  h.  ttt. 

T  H  E  S  I  S  IV. 
Lit  A. 

Homtnit tamtnltbtri.)  RcclcaitTr  quod  hoc 
fit  cx  lcgc ,  qux  tcmcnuti  &  malitME  pcrnam  it- 
rogat  /addc  Jc  dolo  ,  quia  dccipiendi  emtons 
caula  profervis  cum  vcndtfcpailicllcnt,  poftca 
inlibertatem  prociaroabaut  :  cxceroqum  lure 
fimphcis vrnditionis .  cum hbcrtas  litrcs  inafti- 
mabilis,  quivcnditut.  favus  efficinon  poflct: 
quxctiam  ratioctt.cut  longcultra  dimiJiam 
1*ib ,  ex  /.  t.C.d. rtftind.vtnd. non JuccHrrMnr. 
Lit.  B. 

Nnmin»  &n(lionti. }  Modo  ne  alicncntur  in  po- 
tcntiorcm  Lt.C.  nSliciMt  pctent  & ios  actionis 
cettum  lit  &:  liq.u;dumpcr  /.  perdt^er/t?  it.C. 
m*nd.  iuncu/.^.fo/.  dequo  bcmtCajtr.il  i  ti, 
fr\Anton.  T*br.\i.tcnttei.  u.  potto  tdcm  htc  tns 
in  rcali  quam  in  pcifonah  ftarait  Itijlin.l.uli.C  d. 
htrtd.vtlaci.vtnd.naod  licct  illc  cetti  &.  indubi- 
xaci  iuris  cflc dicat ,  rationi  tamcn  iuris  non  (ans 
Convcn:rc videtur ,  quodactio inremfundjtur 
in  iurc  donunii.quod  tfta  ccflione actionis  ttaii- 
re  non  putcft.  :  etcnim  actio  utilis,  dequa  ibi 
tractat  luftm.  cx  pct'ona  proptia  certiooatii  in- 
tcntatur:  quin  ex  ipfa/.«^.  colligitur,  hocalu- 
ftin.  dcmum  introductum  fuiflc.Dc  re  vcl  actio- 
nc htigiodactum  cft  fupra dijjh, IX. th  t.Ut.A. 
Lit.  C. 

Vthtreditmt)  Limitationero  fubiicicinexegc- 
fi,  flmoJo  dcfunctus  lir,  cuiuseafnit.  Parum 
fnbtiiiter:  quoniam  utipfeaddic  viventis  nulla 
eft  hxicdiras.  Quod  dc  dominii  uanslatione 
addit,  htic  noi)  pcrrinct,  ubi  dc  rebusagttar,  {c 
plenius propoaitu^hac  ipfa  th.  itt.  F, 
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Lit.  D. 

Detaclu  rerisait,  incocafurenj  exrare,  qux 
TCndirut.  fedm-nmtht.  N  uficisbcnc,  qtio- 
nia.t  hicnPnpoUiintdtci.  rcvcnpfccscmi.  fci 
alca&  fpcs/.S  $  t  h..  caque  vcti.ittio  f-roptcrin- 
ccitum  cvcsuaro  fuftinerur,  :ra  ut  dr  praionihil 
deccdat,  utcu.uutcnihiic.ptum  iaci.t.  Scdnoa 
vidcturmihtr' Cta  totJip.M'  o  liiiios  vcnditio- 
nis,  cum  vcndir;  nc  fiuwnu-j ,  qtifl  cafufl  vcl 
eoramm:nimapaisexill.:  ,  nihil  je  jretiore- 
mitti  atL:macTr.  qihprcnjm  'ncptoiructuum 
propouionc  .  qaahs  ficqfcDtius&icgulariter 
cflcfolcr,  conftirut  vidttur. 

Lit.  E. 

De  vcndirione  rei  atiena*  &:  in  qualcmcunque 
contfactumdeducrionediccmis  infra^  t.  dtfjh. 
7  th.4.ltt.C.  Conftatfanc  -  uliumdcmino  prx- 
j«dicu.'mnhT;iri  poflt  ,  fcd  ir.ici  ipfostanrurn 
conttahctitcs  valcre.ita  utquaimitucn-itaricon- 
trovcilianulla  movctiu  ;  necdc  cvidli<  necm- 
lot  agcic  pollic ,  qui.n  hxccft  prarftatio  &  obli- 
gatio  vcnduotis,  rcm  habcrchcrrc,  nondomi- 
iium  cflici ,  lr£.\  t>; pr.d.pf  tt.tit  \titn  l.\o  Jj.  i  d. 
a  i.tmt  i.ii  §.i.h.r.  ubi  inani»  lius  cft  laplii*  R*- 
vaidi.  4  x.ir.ii?.qui  putat  .\  Tiibas  adil.l.i$.§.\. 
negationctn  adjcctam  unilc,  quia  autcm  rcm  a- 
Itenam  fcivit ,  nec  tccviila  agit ,  ut  tccic  Ticu. 
txlt*.  17.  C.  dttvtHton.  cui  non  obftat/.  i.C  fi 
vtnd.  fign.  ag.  quoniam  in  illaqui  nullumjusin 
tchabuit,  vcndid.tei,  qui  nullum  jns  eum  ha- 
bercfcicbat:  atiuhacliCtt  dclusintctccflcnt» 
vcnditio  cclcbrata  cft  ab  cr>  qui  )Us  habuit. 
Lit.G. 

Non fariscapio  cur  dicat  caufam  dominij 
rransfctcndam  mcmptotcm  :  qu<  niara  in  cm- 
ptorcmbonz  fidii  cranfit vel*  ipluni  dominium, 
vcl  jusufitcapicndi :  qn.  d  ocu  Utis  rtclc  canfa 
dominij  appcllotur  :  cxtcroquia  diveiliir.odefc 
titulus  &  ttaditiocauf*  dominii  dici  poflunt, 
fcd  aeuntim  buc  feCte  accommodatt/.  Dc  va- 
cua poflcflione ,  an  ea  ad  ttansftrcDdum domi- 
nium  neceflatia,  agenausiufia/  x.dijj}.  10.  th.  4. 
Ut.D. 

T  H  E  S  I  S  V. 
Lit.  A.  &  B. 
Initio  th.  otiofa  cft  paiticulaMm»» ,  quia  ni- 
hilhabet  quo  refcratut :  cxt<ioqu:n  coi.iubd:t 
Trcutl.  ralm&  rcsquaium  vcoditio  onmimode 
nonvaict,  &  qux  valetcum  ccitis  conditioni- 
bus &  qualitatibus:vcluti  icm  litigu  iam  ellc ac- 
cidcns  cft  tcmporalc ,  £c«r>  &,  ho^  accidit  rci,  q> 
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pcees  hujus  yc!  illius  peifonam  eft  Feodura 
qaoqueKsooatftpn  leioalienabUis  »  01100.1 
etiam  cmph\  teufis,  quam  huc  retcit  lit.  D.  quo- 
niaui  (uft.  iu  cu./.  j.  CJtjur  ,  tn:p.  noo  prohi- 
bct  eam  vcudi  iinc  COoIeniu  dcmini ,  fcd  tamcn 
jubctdommo dcuuuciati:  Intet  quz  latadirfc- 
remiaeft:  quoniam  ubi  prius  requititur  neceflc 
ti\  pnus  confcnfifro  doroini  cxplor.iri  &  expe- 
«ftart,  coqucd-ficicntc  vendcrcnon  Itcct  ,  fcd 
u^i  pofterius  fuHicit.  modo  dcntmciatio  inrer- 
ponatut  tempus  prziixum  expcctetut,  &  intta 
illuddoniinoprzrogativa  cnnccdatur  ,  rem  li- 
bcrc  vcnalcm  propoi»cre ,  icialvo  Mudcmioin- 
TirlTimo  eciara  dominodiftrahere  hcct.  Etvi- 
detuihicdittragucndum  etiam  inttl  cafus,  qiu- 
bus  vendiiiiomnimodofieii  non  potcit,  &  qui- 
busficttnnii  potcft,  propter  |us  qucd  altcriin 
rc  eft  rcltclum  vcl  conitttutuin  ,  coquc  quoc!  ali- 
quisvcl  planenoo  vclutadmiuiftrator,  relnon 
plcncdoininus  cft .  vclut  inicudo  redotab  Ec- 
cleftaftica,  pupilli  vel  minoris :  qua:  pauio  con- 
fufiuspropnnuntura  Treml.htc  th.f.lit.  A.cum 
/f.7.7  Poflic  aliis  quodani  refpcclu  hzc  traftatio 
refcrr  fubcapur,  dcperfonis,  t;uia  vtndcrc  non 
potTintrrcouomi ,  pupiili ,  minoics  .  8c  horum 
admm  ftrarorcs  .•  icscnimipfzpcrfcliintalie- 
nabilcs,  &  ful>  ccitiscondicionibus  &  qualita- 
tibus  vcndi  pofluut,  ut  ipft  notatTr  ir.  fr.lttJE. 
ubi  quod  (nbjicit  de  booisavitisex  jureSaxoo. 
quod  rendi  ooopofRc .  nifi  prius  proximisco- 
gnans  oflcra.ui,  pau!o  iniVrrtlius  dicividctur: 
quoniam  ipia  venditto  v.iJ.-t,  &  fpcciali  jurc  rc- 
ttactosre  s  pci  agutun.  ptoximumavocaii  ,  & 
cmcor:  auferii  p  «tcft  ,  noa  (cCB1  citqttcubipa- 
dtumdntiro  vci-dt.ntio  imctpofitum  fuit:  vel 
hoc  argnm.quod  abagr.ato  jiiftum  pretium  of- 
fereudum,  8c  jurc  rctrafiui  intta  cettum  tctrai- 
num  a  lcgeprzfinitum  utcndurrt cft. 

L  1  t.  F. 
ObligMtioauttm.]  Non  videoqtiomodohoc 
ad  cmptioncm  annuo:um  rcdttuum  rcferatur 
vclaccommodctur,  nifiquod  cxcckR  T  ntificU 
in txtrav.rtgimint hoc /ir.ciii ptio  rcditttum  ita  ut 
fundus  mtcivcnur,conftituta  cft.Iiia  autcm  non 
fatis  hiceonveninnti  quodcum  Tteotl.voliga- 
tionem  de  fiuctibus  cx  fundo  przftandis  dm- 
pliciccrpcrfnnalcro  eflc  d.car  ,  fubjicir tamen, 
emcorem  fttndi  obltgacum  cfl"c,ut  przftationem 
illarn  rcdimat:quoniam  hicut^qttc  tx  obligatio. 
nepcifonali  conveniri ,  quxcum  allOCDUtn&a 
cftjoonpotell ,  ncque  Ticutl.dc  hztcde,  ud  dc 
(ucccflbrc  ungulari ,  ad  quwc  poflcflio  tci  y Cfc 


T  SOCIETATE. 


fio 


vcnit,  loquitur.  Et  ideo  fcilirrr  ftinf1!;»  .idjc- 
clusfu  flV.intelligcndur.  cft,  ut  :tiiu:nftiatci.:r, 
undc folutio  facienda  &  fruclus  ptzftaudi  ef- 
fcnt ,  fiquidcm  ipfcTicuclcr.ettim  fundopcr- 
empto,durare  obhgationcm  affiimac  :  3ccura 
nullum  paclum  &  conventio  proponatur,  dice- 
rc  non  poflis.fundum  illum  in  fecuritatemcm- 
ptoriredituumobligarum  videti  :  fed  illud  rc- 
ctc  tcntavcris.agi  pofle.utalius  fundus  inloc^ura 
prioris  fubftituatur. 

Aliuddictndum.  ]  Quiacumuiusfni&us  fic 
jus  reale,doininus  «endcndo  fuudum  jus  utendi 
frucl  uario  aduncrc non poteft.  Et quod  lbidotn 
addit, utusfruclum  ne  quidcm  permodum  le- 
gati  ,  ntliinuuivetfisfundifrucirbuscoaftitui 
pcfle.veium  eflc,  non  cxiftimo.  Equidcm  n- 
(usftu&um  in  meflibus,  vindcmiis  ,  vclpomis 
fcpaiatimconftituipodcduiinmnoneft  :  fed 
&  io  codem  frncluum  gcncrc  \  codcm  fundo, 
ofusfruclum  nnese  ,  agti  vel  hotci ,  nrttiar  vcl 
dimidiz  patlis  pro  indtvifo  conflitui  polle ,  non 
dubitavetim  :  quod  utique  ufusfruitum  ejuf- 
dcm  fundi  ducbus  iegaii  j  r.iTc  cunftj:  tctc  tit.de' 
ufttfrutl.adciefc.  itaque  fi  criam  uni  ufusfiucrus 
ptodimidia  partcfueritieliclus,  legacatiuscum 
hacrcdc  in  ufusfruclu  concuttet  :  quodetiam 
convcntionccflici  pofle  ,  non  dubito  ,  hcet  id 
non  obicuie  ncgct  Trcut.dum  hoc  nec  per  mo- 
dum  lcgatifieti  pcflc  coniri:dir.  Etad  fumraum 
jutcufushoc  dcfcndipoflitatgumcnt.  ltg.ii.de 
jetvit.  Ncqucobftatcitata/ KK.deufufrud.  ubt 
cxfpecic&  formula  lcgati  apparet  ,  nonufus> 
fiuclum.fcd  annuosrcdditus  cx  fundo  pratftan-- 
dos  relidosefle. 

T  H  E  S  I  S  VI. 
Lit.  A. 

Proponit  in  thefi ,  quod  cmptor  teneatur  do- " 
minium pretii  transfcrre  in  venditotcm:  in  quo  ■ 
divcrfa  ptzflatio  eft  venditoris  ,  qt:em  fatis  cft 
przftarc  habcrcliccrc  /.  30.  fi.i.d.  action.tmpt. 
eaquediveifitascxpitiTe  tiaditur/M/^.i.  in  prin- 
cif>.defertr.uta:icn.  Ejusrci  ratio  rcddiiur  ab  An- 
ton.fabr.quod  ubi  dcminium  rton  tranfit  ,  ad 
intcreflc  vcl  zftimationem  agatur  >  quod  >a 
quantitate  &  pecunia  numcratanon  admitti- 
tur  ,  turn  qnia  pccunia  tcsomneszftimantur,  • 
tum  quod  alias  intercfle  hoc  nirais  exciefccre 
pofltt.  Eft &  hzc vtilgo tradiu ratio.  quod prc- 
tii  debitor  gencris  dcbitor  fir^ideoque  ubi  tradi-  ■ 
dit nummos aiicnos ,  quos  m  fpecie  non dcbcr, 
priftinain  fnpercfle  aftioncm. Acccdit  tcrtio ,  qy 
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rerumaliarameriamciuadominium  pcifec-lus  CciJrg.ijt.Jeretvind.  quodtameu  vix  adraife- 

&plcnusufuscft,  pccumaautcm,  ctijusnullas  rim.cum  loJu.io pictij  jujrcal-eirpton  tribuc- 

oifi  io  coofumptione  ufus cft .  non  oifi  dominus  re  aequear.neque  cfficere .  ut  venditor  aondura 

jure  fuo  utitui.  tradturcdominusefedefinat.  Addendus cft& 

Sifivmdnorfidtmtmptorie.  ]  Limitationem  almscafus,  fifidcnonhabiadepiectopigoori- 

hanctraditTtcuilcr.adprop.  fitioncm.quaein-  bus  vclfideiufloribusfitcaucum  ,   quocafu  in 

ptotcm  toocri,  dixcrar .  pretiidominiumruns-  pendcnti  eflc  dominiuimcolligiturwci  it.  f.  uU, 

fcrreinemptorcro.  Ubi  inconfidcnntia  lapfus  infin.&l.^  i.i.dtufufi. 

eft  »  quoniam exceptiohxcdcicgulanon cft,  Lit.  C. 

ucqucdubiuiri",utcunquefidcibabitafit  ,  pre-  Rccte  bocin  th.quod  ptctium  rcquiritin  pc- 

tmm  umcn  pofteafolvendum,  &  juxta  naturam  eunia  nurocrata,fcd  illud  vitiofum,quod  inexc- 

obligationisdominium  eius  invcnditoie  tianf-  g^fifubjicir,diemfoIut:onis&pa&aadjcdta  pof- 

fcrcndum  cllc  ,  &  cxccptio  illa  Treutl.ad  aliam  ie  eflc  partcm  pretii .  quia  ut  ad  confticuendum 

tcgulampertinec.quadtcicur.cmpioremftatim  cflcnrialchocrcquifiruraconrracrus.  ifta  loco 

adpietiuminlvendum  tcncri.  prctii  habeantnr.nuilo modo  ficri  poteft.  Spe 

§lHodtx(oUtraditicnt.  ]  Ex  L.XII.tabb.  hoc  quidam  cittoris  folutionis  vcl  intuitu  pacti  ad- 

cflcttadtt  Juftinian  iltf.vemliU^lJmJlit.  dtrtr,  jccli  rcs  vilius  xftimar;&  vcndipotcfUeddiej& 

dtv.  ut  fi  icsnon  habitafidcdcprctio  ttaditafit,  pacla  hicquidc  pars  ptctii  dici  ncn  potTunt.  Ni- 

eiusdomioiumemptorcm  non  tranfcat  !tg.  19.  hil  facitpro  Ti./.i.$.t.«iW</M»i/«.quxpartem  fti- 

&Ug  fj»*.  t.is-  $.finult.  detrtlut.nel.  ncque  pulatioms  appcllac  diem  tationc  conccptionis 

obftat  ,  qiiod  tiaditicnccx  jufta  caufa  dcminia  vctboturo.  Nihilctiamtcxtusfubci;.  d.indicm 

ciansfcrunrur/rj.to  Codic.defAil.  quoniamfidc  ad  dicit:  quia  quedproptercarcsrainoris  vendi- 

nonhabita.cauupcihctancuhabct.ir,  &  quafi  tur.indc pattem  pictu  padum  illud  cflcnouco- 

nondum  pcitVclc  de  pictto  convcntum  ctcdi-  lcquirur, iicquctantumtationcprttii,  fcdct.am 

tut:  fcd& vidciipcfliritaditioncm.quxfitnon  aliacamtctummcliorcondtiiodicitur,  &alias 

babitafidceflcconditionalem.    Et  hmc  rcde  ctiaro  locuspaisprctiidici  polftt. 

inducitTreuder.  lir.  B.  croptore  bonts  ccdentc  L  1  t.  D. 

vcnditorcrorcmeiufmodi)urcdominiivtndica-  Jd*ut tertum tjft tporttt \  ]  Vidclicetvelperfe 

tepcfle  lllaaliaquzflioeft,  anquiremttadidit,  fimplicitervcl  pcr  rclationcm  ad  aliud.vcluti  ad 

fimplicitcr  fidcm  dc  prctio  habuifle  videatur:  quantitatem  anrcadctcrminatam  Ug  7  §.j. &l. 

quodquidcm  Trcutl.negat,  fcd  in  conttaiium  tf.h  t  vcl  in  Inco  cerro  exiftcntcm.rt  l  7  $  i.Cai 

h( ;t,  quodaMipixfutriptioni  non  poflh  ciic  lo-  non  obftat/.j 4.$.*  &  i}0.$.ptr.ult  &l.si.dtU- 

tus ,  &  cum  hocpixtct  vBlgitasregulasjimu  iit  gmt  i.qutbuslocis  traditut  pcciiniam  tta  dcmoa- 

ilatutum  ,  &indtibioproiradicionc,cuii;:>ic-  ftiatam.quam  in  aica  habco  .  ncn  quar.titatis. 

tuJatiscfTccTusefttranslariodoimniificrefpon-  fcd  fpccici  &  corpotisrationtin  obtinerc :  quia 

cndtim  .  etiamindobiofidcmdeptetiohabi-  refpondco,ncn  ut  Accutf.  indl.-j.h  t.  intcrcflc 

ram  ciic.ftaruendam  eft ,  qttod  alias  tradtt to ef-  an  dicaciir  pro  co  prctio.quod  tn  arca  habeo ,  an 

fctUuiniftuinobtinerenonpolTit:  ncqnc  dtcerc  proquantoprctioinarcahabeo.quam  cornmu- 

poiiir.cum  ideo  tradere,ut  fatisfaciat  obhgario-  ncm  Dd.diftinccioncm  cffc  colhgitur  «x  ]»:n. 

ni  fux ,  quia  fcit  vcl  fcire  deber  ,  fe  non  ttadito  ml.ult.dt  condiH.cnuf.  dat.tol  4  vtrf  &  ix  kot  in- 

prcrioadcradcn  Jumurgeti  non  pcfle  L\\.$.of-  /»r/»r:fcdpotiusquodincafudd.N.pecunia  1100 

ftttiS.dt nd.tm'tti.  vidcc ixtctcitatos  Wcfemb.  fimphcitci.  fcdquoad  cflcclus  quofdam  finga- 

md.f.xenditt.lrfittut.dererJivtf&in  partt.bie  laresinmarenaltgaioium  corporis  lureccnlca- 

Ccftai  tn iiQ.b.  t.  pretioitaque  foluto  noniccu»  cur.vclutipccuniaiuquamiuarcahabeo,  inftar 

acfidehabitaomoinotranfitdominiam  ,  cum  cotporis.etiamfifxpiuslcgata  fcmcl  untuTi  dc- 

ali.is  quoquc  pretii  foluti  efFccius  fint  cxigui,  bcacur.&quod  hxtcs  eafincculpafuaamifla  vel 

Tcluttfiquisrcm  fuamalii  vcndt  jufTerit,  pretto  pcrempuliberetur  ,  &  Icgatumiftudftatimfit 

folu.o  mandatum  rcvocaxc  non  poflic ,  ad  qaod  prxftandum  qux  omnia  in  Jcgato  quantiratis  a- 

probanduro  adduci  foJct/.  14.  depullteiMt.MiI.  &  htei  fe habcnt /.jo./» prio.  6-/.J4.  §  }  de  Ugmt.  t. 

U.S.i  &i  detxeept.tiivend,  &exiftimant  Dd.  &  omninoitalubenducft.vcnditiooeitafa&a, 

| ictio foluto ampims  altcn  tcm  vcudi  000  pof-  pro  quito ptctio  ia  atca habco ,  illud ad  uxaodi 

potti- 
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pcrtioercpretii  quancitatem  ,  quo  ctiara  in  aJiis 
aummorum  :orr>o:ibusfolurocmtor  hbcrctur. 
Etfuohurc  caiu.n  ccrtitudinis  rclativx  etiam 
percmcc  sfbmacio  inatbtnum  ecrtx  perfonx 
collacum,flc  quo  plcniusagemus</$-/*f./6.$.#A 
E.  lllud  conftac  in  aibicrium  alicnus  con- 
trabenciurnprecium  conferri  non  pofle/.it.O*/. 
lyi-iJs.t.  qr.ibusnon  obftat  I7  inpr.b.t.  qux 
aon  de  pcccii  taxatione  ,  fed  conditaone  vcndi- 
tionisloqaitur,  dc  quoplaiibus  mf.pi.dtj}.  1.7. 
th.-j.litT. 

Vtnditicriutamtn.  ]  Affirmar  valcte  inftru- 
mcnrura  vcndicionis.Ucct  quanrius  prerii  inco 
exprcflanon  fit.  Dubiumracit,  quodpretium 
non  indefinicum  ,  fed  ccrcum  &  dcterminatum 
contractus  hujus  cflcntialu  rcquifitum  cit :  qua 
ratione  utitur  F*;hx.ecntrev.}4..  uc  cftendat  •.  er 
tcltcs.qut  dc  certo  prccio  non  deponont .  Tcn  Ji- 
tioncm  probari  non  pofic  .  cadcm  autera  ratio 
tcfttum  &  infttumentorum  hiccflc  vicletur.  Ne- 
que  obftat  quod  tn  $.u.&>6.  Injlit.dt inutil.  fli- 
pn.  ttaditur.przfumi  pro  inftrurocnto ,  &  fi  lcri- 
pttim  fic.aliqucmpromififle  ,  pcrindc  cfle ,  ac  fi 
cxpicfliusfcnptuoifuiflc  ,  intcrtogationcprx- 
ccdcurcrefponfum  fu.fle:eccnim  rclponden  po- 
teft.ofus cfledivcrfos  .  &  promiflionem  un- 
quam  vcrbum  reJativum.  quali  prxfupponerc  & 
includcrc  incerrogicionem.adcoquc  promiflio- 
■eccrroquodam  modo  ft.pulariunis  cflcntiam 
fctis  exprelTam  videri  .&  eum  ai:as  juiegcnt. 
quivisproro.il  r  &  qualifcunque  *obIigeiur: 
tantofaciltus  prxfumtio  admittcndj  clt,  cxqua 
COntra.promitrcotem.obligarioinJucarur. 
T  H  E  S  1  S  VII. 
L  1  t.  A. 
Negat  hic  in  exegcfi  promsffioncm  nudara 
ie  vcndendo  cflc  vcnditiooctn.  Hocin  fimplici 
promiflionecicraacccpucioucm  5c  prcttidcicr- 
minationcm  omni  dubio  catct :  cxtemquin  co- 
trarium  vetius  cll  ,  exeoquod  ipfeTr.fap.  hac 
cifp.th.i.bc.B.fctibicprxlumi  emcionem  fi  quis 
dicat.voJo  tibi  vcnderehanctem  pcocencum,& 
alter  fcrio  rcfpodcat.volo  emcre.  Et  videtur  fibi 
00  obfcure  conttadiceteTr.qucniam  in  una  ca- 
demque  quxft.  illic  contra  fc.hictbcf.  7.  pro 
fc  Moz.adducit.  Mud  autcm  vcrius  cfle  d.th.  z. 
ptobavimus.  L  1  t.  B. 

Ait  COofenfum  cfl*c  dcbctc  libcrum.&  indc  in- 
fctfttnetufjctam  cmptioaem  refcindi  .  Arquin 
fequi  pocittl  ridcbainr co  n  1 1  a  ct  u  m  ipfojurecfle 
Btiilum.cum  prxfcrcim  cxteris  rcquifitis  qux  hic 
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ptoponitdcficientibus.Tenditionem  nultam  cf- 
lc  pronunticcmtproinde  ad  verlativa  putius  par- 
ticula,autem.  uti.lt  de  etTcttu  mctus  cjufq*  a  cx- 
teris  divcrfiute explicatius  agrrc  debuiflct ,  de 
quofufius  actura  fuptaih.i.ubi  rcclrashocTr. 
propofuilct. 

Lit.  C.  &  D. 
Proponithicdcconfcnfu  vcro  &perfpicuo, 
cuiopponitur  obfcuruas&  fimulatto  .  &  hxc 
tamcn  minimeeand.ctTcctum  habcnt.Qin  fimu- 
latusconcractusnultuseft  ,  fcd  inqucm  uhfcu- 
ritasaliqoa  incurric.utiquc fubfifti*.  Illud ctiam 
Titiofum  .  quod  minime  cxplicataut  diliingtiic 
nacutam  fimuiati  aut  imaginattt  contractus,imo 
pcjus  cum  cum  ulurario  confundir.quia  non  tm 
comodofi  vclandis  ufuriscmcio  prxccxjcur,  vci 
etiam  aliis  modis  imagioaria  vcnditio  d  citur, 
t eluti  fi  emtio  fiat  vno  numol.nud^ t  dtctr.tt.ih. 
«wr.vcl  fi  quisincafu  inveifo  l.ult  C.dtpnd d$- 
enr.  prohibitus  donarc ,  rem  lcviflimo  prctio  di- 
ftrahar.licuc  &ocsillx  venditioncs.auxolim  in 
plctifq*  mancipationtbus  intctvenicbanr,  ima- 
ginanx  cranr,&ciufmodi  venditionis  fingularis 
fpecies  prcponitut  »*i/.66.//.jMr.</£'f.decuiusfen- 
tcntia actum (i1p.d1ip.16  th. 10.  Eftaiias hocco- 
mtinc  aln-ctiam  conttaclibus,  utfimulati  non 
Talcant,r5'/.j4.#/f  0.©«  A.  &  delocatione  tnt. 
46.Loe*ti.juna  i.io.i,ult.  de  *dq.]»Jf  *dd,  Harm. 

/<*)''McHj. 

Etftptrfonm  aliit.  Specialis  hxc  quxflio  eft  ad 
cam  fpecic  fimulatx  vcnditionis  pertincns ,  qux 
tcgcndis  uluris  adhibctur.  In  qua  Treu.fcquitur 
Bocrium.&abeocitatos  dtetj.i2i.num.io.  ubi 
non  nifi  duo  requirit,modicitatcm  prctii ,  &  pa- 
clumadjeftum  de  rctrovcndcndo.  Sed  mibi 
magis  ptobantut,  qiti  tenium  adiiciunt,  ut  pcr- 
fona  cmtons  fccncrari  foliu  fuctit ,  vel  ex  aliis 
indtciis ,  puta  necelfitate  venditons  aliud  colli- 
gatut.&quod  addo.omnis  prxfumtio  donatio- 
nis  in  venditorc  ccflet.-quoniam  conftat  tem  do- 
nandi  gutia  minoris  vcndi  poflc /.*,8./>  f.  &  pa- 
clum  de  rc  vendcndo  utilitatem  magis  vcndito- 
ris  quam  emtoris  rcfpicit. 

lnttrprtt*:>o  fit  eentrM  «»m.]VuIgata  hxcregu- 
laefl.cut  umcnobjici  folet/.jj.A  /.dccuiusrcn- 
tencia  facis  dictum  fup.mfp.6.ih-u!f.lit.B.  di ver- 
fam  pltne  judiciorum  rarionem  c(Te  Aocttt.46.dt 
iudieiit.  idcoquc  icgula  hxc  Tr.  ad  contratfus 
pcrtinet.&de  fiipulitorenominatim  id  tetpon- 
fum  cft,quod  cotta  ipfumverba  explicentut.m/. 
38  i.i 9,dt  V.O.  cui obftarc  vidctur  /.  110.  tod.  tk. 
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nbi  dicitarfpectoim€Bsftipulantis.Sedipfetex-  emtionero  obtalcm  etroiem  ton  vrclari  rcclc 

cusrem  expedtt,  dum  ait  «ftimari  dcbere  quid  defendirur.cxteroqutnnoncxvcndito  veJcmto 

inrcipfaiiuutproindenonrcveraibifitobfcuia  agcre  cmtor,  fipecuniam  daum  condicetet,  ut 

propoit.io.fed  vcnus ipftus  rei  &proprieus  vet-  in  cafu  l.  +  i.infin.  h.t.  Poteft  &  tettio modo  dtci 

borum  coovenit  cum  mente  &  fcntentia  ftipu-  valere  emuo.  ubi  nulio  modo  nec  res  nec  pretiu 

lantis.  quzhaaenus  prxfcttur  meoti  ptomit-  prxftatur.  fedadnudum  intetetreagitur,  quod 

centis,  quatenus  hujus  opinio a  proptia  vcrboru  fit ob qualitatem  rei  vendirx.qux  in  commercio 

figniiicatione  dificntit.  non  eft  concurrenre  dolo  &  fricntia  vcnditoris 

LlT.    E.  juxu/ 4  cmmjtq.hj  ry  <,.uit.  Infltt  eod  VblCX- 

Cum  in  rem  vcnditam  utrinque  confcnlam  actius  iu  diftinguendum  eft,  quod  aut  res  nuHo 

oporteat,  confcquens  eft»  ut  errorcemtio  vttic-  modoincommctcioeileporcit  prirati  ,  vcluri 

tui ■  Mrg  i  i  i  6  .Lrrrjur.Zfr  aucem  cttor  vclin  ipfo  civitas,  &  fimplicicer nulla  emtioeft  .  nullaque 

cot pote,  qui  procul  dubio  emtionem  facit  ouUa  a&io.quod  nulla  jufta  igoorancic;  cau»a  ptxtendi 

/  f.tmmfcvi.h.t.  aut  in  cfus  quai.tace.  vclut  fi  au-  poiTtt:  autnoneftincommcrcio  propter aliqui 

rum  vencatproxrc.utiitidcmvenditionuUaeit  qualitatcmqux  abeile  poflir,  cujufmodteftbo- 

ddii.quiahtc  qux  ioter  tem&precium  defide-  moliber,  res  facra  &e.  &  h>caurtttciqucfcrvic 

iaturproporrio.nulla  elf :  potcft.- ex  quo  fumitur  oualicatcm rei  .  &  nullaacVo  cft:  aut  tgnotavtc 

tefpoafioj^/.ii.i/*KO  quoataminftipulatiooe  uterque  &  bicvcnditet  fummojare  couvcota» 

aullaejufmodiproporuoncopuseft.dequoet-  adintcrcOccxcepttone  juftx  ignountix defea- 

iaru  DmtU.ii.tomm.  -j.Gxid.  dtcontrMh.fltfml.t.  ditur:  auralrcrurcrfcivit  &  ignoravit  ,  &hic  li 

9 .  ttml.4..  quam  vt  s  fi  erocor  um  facuut  fic.ut  tcm  fcivircmptoiiblus  nulLacftactto.ii  veoditorfb- 

habcre  veht,  acttonem  fupcrcfic  ctcdidcrim,  q>  lus,actior<ecxcmtoaJ  intetciT:  coovcnitur  jux- 

cjustantum  gtaua  veuditio  pronulla  habeatur,  tztLI.^.&S.h j.^.mU  tnfl  tod  Quib.  coafequeni 

fixspto  auro  veoditum  fuetic.  £c  hxc  tufiin  eft.  i.  non  rc&ciudiciaTr.  qurrtfvenduoran- 

nullo  nccin  parte  quidcmcoacurrat  confeofus,  cumvalerer.  ftuccrqucignoraverit.quiatraoex- 

cxtcroqum emtio  iubfifbt  iuxul  t^.kr.cuiob-  iam  tenet,  fi  venditot  fctvciic foJus.&tanto  ma- 

ijcitur/ 41.  infin.tcd  quamCutac.  conciliat.pcr  gis,  utadinrcrcflcreuearur.  1.  non  redtclit.  E<f- 

/u  $1. 


diftindtioncm  mtcr  nudumopeitmcotum ,  quo  / 1.  yi.dtMfiien  tmt.  reftiin^iad  cafam, 

cafu revcra dtvcrfa corpora  mancoc,  &  tcqjnixti-  cum  cicca accidentali a fuit  crratum. 
oncm.  Conaa.  Ubr.j.  eom  r.  6,  rau.rocmi./.  14.       Hmtrtfirnf>rtrJlmm*flio.]  Au  hucreferri  pofte 

hancre Jdit.quodxsaJjqujmaftinitatcm  habcac  quxftionent. camque  dupiieem  .  au&in*raq> 

comauto  ,  uctamen  ICtu!>n;micaccufct6t  jc-  tcmpus  pcr  pattcs  fundi  vcndin  menfuta  fieri 

junzfubtihutis.  Plaocnon  dubuaverim  ctiam  debeac.  Arqnin  non  videcquomodobue  tcfcm 

in  cafu  d  1.14.  ubi  emcio  valere  dicitur,  emtorem  dicatur  quxftio  quxa  prxmiffis  plaoecll  aheoa: 

cx  emro  cootcquururum  .  nc folidum  ptettuta  cxrerum  quoad  ptiorem  pattcm  quxftionis.  an 

iolverc  cogatur.  quod  finc  raaoifefta  eius  tnjuria  fitfacienda  menlura.ncc  ne,  ad  urrumque  mem- 

alicer  ftatui  nonporfic  Illud  io  univerfum hic  brumprxfertimadpofteriusnullaratioeftdabi- 

Boundumcit.veodirtoacm  dupliciter  vaiere  di-  tandi;&  ad  poftcriorem  parrem  iotra  quodtem- 

ci^uodamraodoutquoJ&quomodoconvea-  pus  facienda  fir  ,   prior  diftioctiooispars,  qaa 

tumeft  ,  uuiaqucomoimodoprxfteturiaitero  nullamenfuraopuseft.omntnonullacft,  ftara- 

ut pr^itctur qmdcro. fed  ooo  omoimodo,  ucio  phus temponstUius  60.  dicrum  nulla  apparcc 

fyccic d.l.  u-  quod  o  >umecoafirmararcx/.ti.|.  ceraratio,  aequeidextcxtibusallcgar,  ultacc- 

\.d*»ri  tn.t  ujt  nn  l^.n  hcct  propter  diucofum  ouspfcbatur:  rr»«  /■  ji- Jet.dil.eduH.  tcmpas 

ioqualirateemtiofti;,  hactcouscamcn  tenert  v6-  Hlud  duerum  mcofium  cfl  rermiuus  actioaisad 

ditorcmcutm  ignoranrcro  .  quaotiintcrcftem-  exhibeodum:  i»/.40.  a./.agitutdedicbusto.ft 

toris:  ncquccnimptobandaeftCwfar.i.^yrruf.  quidem  ex  pac>o  :  cxceroquin  pcrfedavendi- 
Hottsm  .i.o*Jtri/Miun.4.C#m*».-; .  tommtm  6.  fcn-       cionc  quaro  primum  fundum  mctiendum». 


lenriaqutii**/  f  .i.uegacivelegi  wq^mkmtmm  autjudicts  arbittio  hocdixetimeJie 
montfc:  etcmm  uc  diMmus,  inqualirareduplici-  ,  committendura. 

cerdificnciripoteft,  &  omriimodo  Sc  fccundum  £.•) 
q.uid  4.  cuiu  ciiam  ciuuut  liguum  iit  ►  tpio jur* 
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T  H  B  $  I  $  VIII. 
Lit.  B. 

5tatuithicTr.  nbianc  interveneruot  ctiam 
acontraCta  peifcclo  ctiam  altetutto  niTitodif- 
cedcic  liccre :  quam  opiDioncro  praetcr  ctatom 
Sschaidum  jam  olim  viderur  ytobiGegLmdfrmt. 
I*j1itutjj..tt.  a-  Odofrtd.ini.  centrmP.m.ii .  limfid* 
tufl.  &  iit  Sa.scetmnmmer.  14.  ubi  aic,  anis  urer- 
cedcutibui  boc  taacc  con*cnire  videri  ,  u;  tjtti 
Tolt  cuspcrdcre.Telduplicatas  rc dJrr  pomtre- 
eedcitfa  concra.it  u :  &probaturind.-,auodi7i^. 
L  17.  *»j6i. &tnd  prmc.  tnJiit.Jeoc  nt.  dtcirutre- 
ccdcrcl.ccrc,  etiatr-fi  fine  frpus  celcbtae  tU 
Tcuditio.quam  ptjdo  &  finiplici  coni;a(u  pcifici 
conftut.  Cootrariam  fcotcnriam  faci»  perfpuue 
probat  Cynut  m  diS.l. 17.  numer.  11  tr  Bmrto.m 
etiaeran  yillu.i  pioqua  fccit  rcgula  ,uns,quod 
conr.actuspcifcdt  occeilitatc  aaftrtngantcon- 
nahcr.tcs  ;  eotiuc  exccpro  ifta  difcttiSTcibis 
tcxtus  ptobanda  erit :  &  ttcitauodrupMnujp.i»- 
fiitutten.  hec  tttul.  dicitut ,  dentc  mltmuid  deeji >  li- 
cet  ab  hoc  contract  u  impune  tccedcte ,  nifi  attae 
datz  ftnt :  8c  ergo  quo  calu  impune  reccdete 
licet  atris  non  datis.eodem  cum  daronoamarum 
reccdctclicct  :  atquinpctfcclo  ccntia&u  arris 
nondatisnon  licettcccdcre  ,  fcdtauium licet 
impeifcclo:  Ergo  eriam  nonnifi  impetfcclo 
conriactu  cum  damno  atrarum  recedctc  licct, 
quodargumcntum  ad  abfutdum  fottius  coftrin. 
gi  potclf :  Quo  cafu  datis  aitis  cum  damuo  ca- 
lum  rcccdctc  iicet.eodem  cafo  non  d.ms  impu- 
nc  rccedere  licrcArquin  cx  fentemia  Ttcu:l.at- 
t:s  datis  etiam  a  pci  fcclo  contraclu  cuni  damno 
eorum  Jicetrecrdetetergo  a  pcrfec"t<  comiaclu 
nondatisanisimpunerecedetc  licct.Qtiae  con- 
clufio  cum  nianiftfto  falfa fit  ,  tc  ex  vcns nun- 
quam  fequatur  faffum  ,  ncceflaiio  alcerutiam 
pmpoficionem  fallam  cflc  opo:tct ,  &  porroaf- 
fumptioncm  ,  quoiuan  ptupofitio  in  cxprciTo 
tcxtu  diB  frmtip.lnflttutton  hectttul.  fundatur. 
Acccdant  izibldt8m  printip.  dcnec  mlimuid  tx  hu 
derjl,hcmtn ttg.n  Cedic  dtfidelnfirumtnt. fttftr 
/4icr«iti4<ffi«i«Mnoopioccdcntccoattaclu  ,  mui 
vmderepehcitmeft.  Acccdit  ad  barc.quod  abfut- 
dum  fit  ut  ptoptcr  arras ,  qux  pf ct unquc  in  te  e- 
xiguaconfiftuottcontraclusfuper  re  prctiofa& 
snagni  vatorts  irritetur :  ficut  &  abfurdom  cft,ot 
aclo^ coatrahcntium  piaetct  ipfeium  iotentio- 
aem  ronrrarittm  oprrctur :  th-clum  ,  fi|uidera 
ajtar  probaodo  &  firroaodo  contrac^ui  dati  & 


VENDITIONB.  ,tj 
iotcrTcoirefolcnt.  Ex  quo  refpondctut  ,  ad 
prscipuumtundamentum  contrariar  opinionit 
dcpactotacito  ,  qnoniamconvcntioncstaeita; 
radicanrur  in  pratfumpta  conuahrntiom  volun- 
tare.ptoptei  quamlcxcas;ovct  ,  lifquesiliitit. 
Neqlueobitaiitdd.iextusia^ri»f.i  111  rytr.ltt. 
1uC0dit.de  fide  Inftrumtnt.  quia  funt  nccipiendi 
ueconaadruimpcrttcto  ;  quam  rrfponfioncrn 
uoneveitic,  quod  ctiamdecoiuacluiinefcri- 
poscelcbratcibi  tractacur  :  quoniam  rcfpon- 
dcti  poteft  ,  1.  quod  hoc  inttlligcnduin  fit 
decatu,  quo  negotiuranocdumpleuecftcon- 
cJufum  ,  &a,ihucinterministrac>ationjjfilb- 
Eftit  ;  quo4ii«.cinoovideaturdcbi.icamittefe 
anas.qut  ttacratiooem  inftitutam  ah  ttmptr,  at- 
taaien  nihilabfutdieftaliquando  &  hoc  rafu 
artasdaii.lt  caspcideic.  qniapollic:ratione,ia 
quam  altei  noodum  abio!u'e  ronfenfit,  rrccdit, 

2ucm  cafum  intenninii  his  verbis  ponii  Udo- 
.tnUy.C.kectit.  (  licet  cum  mareab  hac  di- 
fputaoonc  icmoveat^  aliquando ,  mquit,  datio 
aitarum  piatcedu  cootiadum  ,  r.tm  cmnone 
libioium  :  nam  vaditfcholansad  ftatioiKm,& 
petita ft^tionario  »  pio  quanto  visdaie iftum 
libium.dicitftationanus prodcccm,  dirit licho- 
lansvis  oclo.dicn  (tationa  iuiottis  mi^s  ,  & 
vidcbo fi  potctitis  habetc ab  ro cujus  eft:  hadtc- 
nus  Odoticd.coque  caiu  fi  poftca  k  holaris  c  cto 
illadarenolicmctitoanas  amittit.  2.  dici  po- 
teft,did os  textus accipicndos  de  cafu ,  quo  pai* 
aftcfj  ulcto  lucro  arratum  contenta  aclior.cra  • 
cxconttacli:  omitm  &  rcmittir:  quodnom  b- 
fcutc  fcn:it  Bmrt.  d.  I.  i^.^.tllnd &txrrefftm  Cr- 
nmttidnum.u.  ubimonrt,  cavcndurocflc  a 
Gl.quaealitcrfentiat,  &  addit.quodapctfcdlo  , 
contractu  non  liceat  rccedcre ,  ncc  cum  damno 
ariarum,nifiparsnoncutavciit  ,  &ul(tofuctil 
contcnta.  Ntc  iliubcnsargucrim  uicuriam  Tri- 
bon.  qdi  pammcautecnm  tnitiode  contiactu 
in  fctiptis  ficiendo  cgiiler .  poftea  copulat  con- 
uactufincicriptis ,  quar  tamen  in  traclatione  il- 
ladivcrfifllma  funt  ,  quod  qni  in  fcriptis  ccle- 
branduscft.traclumtenipotishabct  ,  8c  in  co 
uaAatioa  peifeclionevtlinaxin.c  diffctt.quod 
incelcbtando  fine  icriptis  omnino  fectts  fc  ha- 
bct.Ex  hisautcm  facile  removctnt  quotundam 
ob)cdio,quod ai rae  dteantui atgumcntum  vt n- 
ditioniscontraclz  mpr.hettit.  &  identidcm  in 
dd.tcxtibus  appelbtut  coniractus:etenim  ctiam 
dicitur  tmtiefmcitndm,  rydmtc  eliquid  dctfl,  ne- 
quc  neccflum  cft ,  ut  quod  mfr.ti.fi.h.t.  dicitur. 

V  tiu   *  fit 


/ 
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fit  perpetuum  &  univerfale :  &  ubi  .nTum  efl ,  ut 
in  fcriptts  contrahatur ,  contraclus  oihilominus 
in  oatura  fua  &  cx  jurc  genr.confidcratus  pcrfe- 
ctus  dici  pnteft,  &  vcmiuio  conttacta,  licct  per- 
fcctioncmillamaccidentalcm  &  mcre  cmkm 
nondum  acceperit,  ncquc  novumcft,  utetiam 
aliquando  tradlatio  pro  ipfo  actu  ufurpetur, 
cum  prxfertim  in  conftitutiontbus  Juftto.accu- 
Mtio  vcrborum  non  fit  exigenda :  adeoque  nec 
mnvtte  dcbei  in  d.Lij  .ty  tn  pTtneipJnfl.  hj.  Ycr- 
buro  *dimpltrt:ca:v  przfcttim  fit  homonymum. 
&  cum  concradtu  impctfcdto  collacum  cius  pcr- 
fectionem dcfignet.  Illud  fruftra  objicirur.fi 
nondum  perfcdto  contradtu  &  ir.  nudo  tradtatu 
fubfiftcwcarrasdatasponamus  ,  ficri  pofle,  ut 
iniuiiiinf..-ratur,v  c.cmtutn& hiefincculpa  ar- 
raroanmtat  ,  fi  vendtcormalitiofusuthoclu- 
crum  faciat ,  nimis  magno  rcm  xftimct :  ctcnim 
hoc  cafu  cmptori  fuccutri  potcrit  rc|Ijcacicne 
doii.ncqucramcn  ra:ione  rtccii ,  fci  ctiam  alijs 
modisconrractusimperfectuscflcporeft:  &  in 
cafu  fup.propofito ,  fi  cmpt<ircert«m  quantita- 
teru  obtulcrit.hoc  incommodnm  cflct. 

PtrroMrr/itUtia.]  Tiactanc  hanc  quarftioti-rm. 
anarrx  datio  fit  contraiftus  Dd.ml  \j  C..defiit 
inflrum.  &  licct  mac-is  vtdcaturnegnrc  Cyn  re- 
ftius  tamen.  affi.marSalirct  ,  ib;d  tc  Maitint. 
qucm  pro  d:flcnt.al!cgatTr.  fenretitiam  itacx- 
p !icat,quod  lineilcxic  ,  «btlOnem  atrarnm  non 
ciTc  contractum  pcr  fc  fubfiftcntcm.  Qijr- 
llio  hxc  dcctdcndacftabcffcitudarionisliuius 
qui  ct  conftuutionejuft  hiccft  ,  utquiac  <n- 
ttadtu  rccedir,arrasamitrat:  utproindc  mtclli- 
gatur  v.c.quiarrasdat  ,  tacitefcobligare^uod 
cootradtum  fcrvarc,  &  fi  non  ferver,  atr  s  am  it- 
tcrc  rettc  ••  qux  ratio  facit ,  ut  potius  quafi  hunc 
contradtum.  quam  vcrumcootradtum  cflcde- 
beatcxiftimari. 

Cendiaicnt  txlegt.  ]  Hxc  quoque  quxftio, 
quxnam  actio  hic  comperat .  factarur  a  Dd.  d. 
L17  Cdefldt  mfl.&cibi  glotT  ficut&  in  prmc.lnfl. 
h.  1.  proponit  tres  adhoncs  fivc  tna  remcdia, 
coodictionum  ex  lcgc  ,  acttoncm  conciacl  us  & 
officium  judicis.Vcrum  nullum  hu  officium  ju- 
dicis.nifi  quod  fubfcrvit& acceditacttoni ,  eflfe 
poteft.Odofredus.Cyn  Salic,  diftingucremagis 
vidcnrur.an  verfcm  jrin  rerminiscontractus  pct- 
fccti:an  itnperfcdti  hoc  cafu  opus  critcSdictu.ne 
cxlcgc.  quxlctJicct  hancobligitioncm.  dequa 
paulo  antc  adum,  intioduxit :  contractu  autcm 
perfc cto nihil  video quid  imrediar.quo  minus cx 
coctactuagi  poflit:quoaia o£s pratftauoncs ,  qus 
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lcgevel  cdictoctrcahunceontractum  cSftitotc 
fuot.in  adtionem  cx  cm:o  ve:tirc  pcflunt,criam- 
fircs  tcndatad  cotnctut  dtiiclutioncm  nrgum. 
/.11  $  *.(//«c7.«»f.dcqao  ctiam  mfra  p.i.dtlpur. 
t.th.2.Jit.C. 

Lit  C  &D. 
VetitTima  fententia eft,  quod  perfccta  vendi- 
tione  periculum  fir  emtoris  ,  &  vcrc  indtgno 
ICtocorrariaCujaciiopinio.  contra  quamra- 
menn8  valde  ftringir  rano  Tr.  quod  xflimatio 
rei  transfcratpenculi-m  ineum  .  cui  ficta  cft: 
quiapctirprincipium.  &  boc  ippnv  clubium.an 
fimjlex  ic  fola  xflimar:o  iftum  h.ibcat  cftcdtura 
mrgJ.\-.$.\.Je  [rtfcrift  xcb.l  11.  m  fr.de  >e(>  crtd. 
Scdptxrertc:  t  is  m  huncrem  cxpicflos  i»/.ll  f. 
tl,*tudvtAHt rlim  &  tn  a!iis  locis  .  quos  cttat 
Ant  r-ah.i.coni.  4.  arTi:manrcm  ftnt;ntiam  co- 
traCujac.  hxc  1<  l:Ha  &  invicra  ratic  cf  ^robat: 
quod  qoitaotoin  prxftitccftod:atti .  doiura 
&  culparn.iu"  port  ftrencride  pcaculi  3:  :ntcrt- 
tunaturali  ici:  arquinvrpditor|  ctfcdto  cotta- 
6tu  tanrum  o!«!i;--.:tir«d  ct  ftodiam,&  :nc^prx- 
fta  do'a::i  &  ruTpJtm,  /.  i.f.  1.  cum  jtqq.de ftric. 
tfptemm  llj.di  R.l  l  i  (  1 1  wntwMwr:  cgo  &c. 
Et  ouo  l  vcii  ittoi  icin  Jtcri  rradcr^docum  do- 
m:  a:m  racu  firpctcftatc  8c  TitradifioLtis*  qux 
fimplici  chJ  g  t  oiic  poceocioreft  -•  cv  qcontam 
ftcio  :l!ofi  :cm  vcndnor  rutnpit  ,  i.Tiocriminc 
falfi  fc  imvl  cat.in  dubio  td  nunquam  hicturus, 
fedcz  fnicrcri  rrnditurus  pixrumitur,&1il>i  pri- 
mum  10  cnJpa  vc!  mora  vcndtcor  clTc  incipit ,  in 
ipfum  peric::!um  transfttcurabcmcorc,  oui  no 
pctcndorcm,  quam  ftatim  potcrat,  moi. ;mc8- 
ttahere&  caiuoxquiuspericulum  fuftince  io- 
telligitur.  Et  ;n  rcgula  illa.qiod  rcs  domino  per- 
eat.opponitur  dominusiis.qui  ta  t  rm  ufum.vcl 
cuftodiam  aut  pofll-flioncm  rei  hr.bcnt ,  n6  iis, 
qut  cx  covcntione.jus  rem  qttandocunquc  vol- 
ucrint  avocar.di ,  &  io  fc  totum  transfcmdi  qux. 
Jii  tii  habeot:ut  adcoeorcfpcdtu  vcnditurqua- 
fi  non  domiDUS  cflc  vidcatur.  co  ctian  aigum£- 
to.quod.uc  pauIoaIlrcdIc"tur,!  ,  cufto  ii.irii  rei, 
dolum  &  culpam  pixftarc  ctnctur.  In  fpccic  /.jj: 
/of4r/.q^afoIaCujac.utitur,  usadhiiccxrat,  id- 
coquc  venditor  quicx  accdcntt  tcm  tradcrc  ne- 
qutt  adtiones  fuas  cederctcnetur  $  ^.vt.utt.  \n- 
flit.h  <{\ia<.  fi  nullas  vcl  mcflicacci  ha!,eat,mcnto 
praifi  uftitJcrctenctu;:&  vcr  cftDd  icfpofio, 
culpa  ibi  vctiditot >$,utfiiD.!us  public^ rct tir ,  in- 
tiiccfliflciqui.d  fi  citra  cjusculj  apci  mjunaja- 
diiispubJicatio  fadta  fit, (tcitium  autc  dart  08 

vide- 
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viderur)  eapotiaspenes  vcnditorem  ,  caires  iatet  fuliaoam  &  Cafltum  eiTet  controvcrfia  r 

ablara ell ,  relidcrc  debct.  Nequeobftar,  quod  cumctiam  conftet  nosnon  conrmuatum in li- 

ubi  culpa.intervenit  vcnditoris,  is  nonad  prcti-  brisICrorumtcitum  ,  lcd  malc  confatcinatos 

umnnumrcddcndum  ,  fcdet  amad  totum  in-  haberc  ccntones. 
tcrtflc  rcncri  dcbcar  :  quia  culpa  lfta  nou  tcndit  Lit.  D. 

dircctoad  nrgandamfeu  impcdicndam  tradiri-         Agithicdepa&olegis  commiflbtix  in  Teo- 

oncm,  quo  caiu  tantum  ad  inteteflermtoragcre  ditionibus.  pcr  cjuod  rcs  tit  inemra,  8c  inallcga- 

potcrt.   Alixob|e<ftioncs  ab  Ant  Fab.  &  altis  tiifubiicit  pcr  illauoncm ,  pa&umut  Tcnditori 

fatis  bene  expediuntur.  Addit  autem  Iit.  D.  fcn-  aliquid  detur  loco  intcreflc ,  donec  pretium  fol» 

tcntix  affirmatiTxTr.  limicationcm  ,  quodhoa  Tatur,  valcrenec cflc uturarium.  Atquinhecex 

obcineat  in  Tcnditione  conditionali.  Qtjxez-  prioriilloutpotcdivcrib  ,  infcrri  nullo  ooodo 

ceptio  vitiolacft.  quia  cum  coaditio  obligatio-  pofle vidctur.    Deindequod  ipfamrcmattinet 

ncrn  8c  cotum  actum  fufpendat  ,  venclitio  con-  paclum  ciufmodi  magis  eftut  ufurarium  vidcri 

dition  lis  nullo  modo  vcnditio  eft,tantum  abcft  dcbeat:quoniam  cum  dubioprocul  quantirarem 

ut  perfccla  dici  poflic  ,  &  ertio  hanc  rcm  tcxtus  certam  vcnditori  promilTam  intelliget,  interc  fle 

exprcllus/W.j.wj^rin.A.f.vcnditicnem  condirio-  illud,  quodabufuris  diftinguitut,  8t  iuieCa. 

nalem  tum  pcrfici  ,  ubi  lmpleta  fuerir  conditio.  admittitur  ,  illud  dicitar  ,  quodrarionc  lucri 

Alrcraqnoqueibid.  adjeda cxccptio  non rccte  ceflancisveldamni  cmcrgcntis fibi  abefleinia- 

fehabcre  vidctur,  dc culpa altrrurrius  intcrvc-  dicio quis probatc potcft.  Etcum  ufurxdican- 

piente :  quooiam  vtrbum tlttrntnm,  utruinquc  tur,  quxex  caufa  contracluum  bonxfidei  pado 

8c  Tcnditcrem  &  empcotem  complccrtitur  ;  htc  promirtuntur/.  r  .C. dtfnc.  int.  tmt.  non  vidco 

autcmfifuinculpa.tantomagispericulumejas  quomodo  non patitum  iftuddcquo  Tr. agit, 

erit:  eoqueculpatantum  vendicorishocpropo-  ufurarium  ficdicendum.  Dcbcbatctiamhic  Tr. 

ncndumerat,  m  qucm  capenculumabcmtore  dtftingucic  inrcrius  Can.  8c  civile  ,  quoniam 

transfcrr.  fecundum  hoc  vitiose"  dicitur  pcr  oppofitioncm, 

T  H  E  S  I  S    IX.  valerc& cfleufurarium  :  quippcquod  iurecivilx 

L  i  t.    C.  uturxpropriedictx,  licerin  convcntioncm  dc- 

Airqnod  eicui  vendituseft  fundtts  fub  pacto  ducantun  quodiur  Canon.  fccus  habet ,  ezquo 

addnrtior.is ,  &  intctca  prccario  trruiitus  ,  detur  icatentia  Tr.  defcndi  po  reft ,  fl  ex  pacto  ad  em- 

ioterdiclum  ,  quod  vi  aut         &  tanquamin-  torera pcrtincant fruclus  ;  quod  hoccafuxqut- 

tCT le difl  allegarCujaciuni&Robertum.Vcrum  ras  compenfationis citra  ullam  conventionem, 

.  nondc  hoc  intrr  ipfos  cootrovcrfia  eft, quodia-  ufuras prxftare fuadeat.  / .i  C .  dt  ufur.  cxrero-  ' 

ris  exprcflV  m  cir.no  rcxru  rraduum  eft  ,  fcddc  qainfal(aerit:quaadmifl'acanooes,quib.ufurc 

le<ftione/n.$  i:.^j</u»fl«/f/*TO.incujusJ.prin.  damnantur,  eludendi  expeditacflctratio.fino- 

Cajac.vuttaddincgacionem  ,  quod  aiias tntod.  minecius. quod  intetellaliquid  ftipulari  Telpa- 

$.vtrf.fi  tAtntn.  ftuftia  decodubitaret  lCrus,  cifci  liceret,  dcquopluribminfrapart  t.difp.j. 

qtiod  um  in  prin   aflirmaTerat.  Scd  Robertus  Diximus  autem  initio ,  p*8nm  legu  cemmijftris, 

bisidcmprop6iexiftim.it,  quod  duplez  fitcaufii  quomod»p»flim  loquuntur  Dd.  non  ignarile- 

dandi  intcrdicti ,  unauuiatnpoflcflionecft,  al-  gcm  hicnihil  aliud  quam  padicncm  &  conven- 

teraquia  ciusintcrcft.  Vcrnm apparet  hxcnon  tionem dcnorarc  :  fcd  illinpgis  dc  rcbus ,  quara 

ptoponitanquarr,  divctfaa  ICto,  icd  idco  intcr-  Tcrbis  foljiciti  cflc folent,  ncque adeo crat ,  cui 

eflc  dici ,  qtna  polfidet  ,  ut  appitct  ex  d  .verffi  tantopere  cosridcrtt  Jnt.Fab.detad  n.rrr.i.qui 

umtn.  ubidicirur.  tntcrcflccius qualitcrquali-  etiamead.dcc.  crror.y.  non  vcrctur,  ftolidosap- 

tcrpoflidcat.  Scd&  Cuiacioobftac .  tumquod  pellarecos»  qui  dicunr  pignnsobJigatttm;  neque 

nonpttcArto  tradi  ,  nontanttim  opponiturci  ca-  animadvcrtit  fuperciliolus  illc  cenfor  ,  ipibs 

fui,  quofimplicircrtrsnadirur  .  fcdctiam  quo  lCtos ita \oc\u\xto\ ml,i).mpr.dtfignor  I.\tn  fi.fr 

intcrimconducituntum  quodubi  fimplicitcttes  l.if.tfttipcfiorts.aixo  fcniii  hyporheea  obligata 

traditurniillaratioiiubitandicft,  &aliaicorre-  dicttur»»/.  i6.fi  p*n  dt.pign.  qtifjniam  pignus  & 

ctionestextu.im  funt  odirix.   Et  fortaflis  non  Jiypothcca  citra  confidnaiionem  iJJam  qualita- 

adcoalfurdumfuctit ,  quodfcmcl  propolttum  tisprore  ipla  ufurpan  pcteft :  qo;n  quocVniagis 

eiatitcrumincoJcarc,  proptcrcaquod  hacdcrc  miiciis,  legimusmL        i.dt  ptgnor.  pignons 

Vuu    j  obli- 
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<v$  DISPUTAT 
©fehgaticmeobltgari.  Et  idcFab  m4c.Li.err.  i.iui- 
ouii^me&petiticlattoote  Hotturoacnum  iug»I- 
bt.  ac  fi  legem  c6miflorum  intct  lcges  p*  p.  Ro. 
tctulirtet,  quam  calumniam  a  Cuucio  ptimum 
oatam.f  ItdcccperfpicucabHotromanno  coiu- 
uum  efle  ignorare, vel  noo  poterat,  tcJ  noo  dc- 
bebat  Eft  autc  pa&i  huius  ifte  cfFcdus,ut  pote- 
ftatefuarcft  Uat  veoditioocm.  &  dominium  rei 
ipfo  jure  redire  faiiat  ad  vcnditorem,quod  a  co- 
irario  fenfttprobat  lnJt.d.ltg  commtff.  tc  apeuiut 
lf  tttLtit.&UC.dtfnul.tnt  tmt.  qua  in  rc  Lbi- 
tutVaiqu.  diflenticns  illuftr.  cmtrovtrj. 

Pro  quo nihil  facit/ \.C.dtp»d.mt.tmpt.  quia no 
f  arum  intcteft,  quomodo  vctba  padi  concipia- 
tur ,  &  in  dubio  cxtra  cafus  exccptos  pada  ultra 
oatutam  fuam  vufgatcm  non  opctantui:  acocdit 
4Siiod  m  fpccic  d.l  y  prctn  parsabcir.totcdau 
hiit:  «Sc  nulla  rcfponfio  tft  Valq.aJ  li^ciiaulo 
antecitatas,  quodibi  vcoditor  nonhabucru  ri- 
<lcm  de  ptetio:  quia  imo  vi  j  a&i  fundus  ad  vcn- 
ditorcm  rcdit.curo  alias  rcgularcfit  ,  iidcdc  prc- 
tio  non  habita  domioium  non  tranfirc.-uulla  ct- 
iain  eft  tatio  difteicntixaVaiq.iiittr  pdum  co 
tniflotium  &  addiCiionis  in  dicm  allata.quod  eo 
cafu  ,  nonctiamhocfitinpotcftatcemtorisfa- 
tisfaccrc  padioni:  quw  hoc  non  pcnd<  t  a  iacul- 
tatc erotoriSjfcd a  porcflatc  \> adiotns  acTutn  rc- 
foNcntisjut  proinde  faftumfit.  qmnl  rU  ;,i  Valq. 
jllo  cafu  domioium  itrcvocabihtcr  ttaniuc  aJfit- 
ma::8comninoin  fpccic  </./.$.  nihil  r.liu-1  cfli  vi- 
dettu  quam  p.idum  dercttovendcndo  ,  «u  quo 
tb  fcq.Hincicq  quodrc  incmu  fact-  cti.nr.  iiu- 
dus  tntcnro  juiccpti  fint  rcfl:iucodi  vcnditoti 
L<diUg.tcm.<yxi  rctrorcfoJvitui  cor.tractus  ini- 
tus  quippe  liib  conditionc  rcfoluti v  a:&  flCOtCO- 
dnio  fufpcnfivahocopetatui.uteacxiftcntc  re- 
tro  contradus  purcceicbratus  fuiflc  credatut: 
iu  ex  advetfo  facit  conditio  tcfolutiva,  ut tctio 
oihiladum cflc videatur.  1'acto  tamen  ut  ftu- 
ctusiutciini  percepti  lucroemtotiscedant,  efi- 
cip"teft,  quam  lcntentum  rcccptiflimam  efle 
fatctur  Anti-n  ¥*b  dtcad.xi,  e.x  ipie  taracr.  eam 
improbar.  bac  ratione ,  qucd  implia  t  conuadi- 
dioncm.fundi  m  hcriincmtum,  &  frudusfure 
cmtionis  tctinrri.  Vcrum  incpta  hxcratio  cft, 
quod  nihil  obftct.ouo  minus  hoc  operetur  titu- 
lus  cmtioms.qui  intettm  in  rei  vcriutc  adfutt:  «k 
cum  alias  contradm  ex  convcntiooc  lcgcm  ac- 
cipiant ,  &  padiscorum  quoquc  natuta  immu- 
luipoJ&I«g./.t4  (xiC.dtpof.  lidiculum  fit  ne- 
gate,  illuddcquoquxtimus  ,  padionccftki 


i  o  xxvm. 

pofle  ,  quo  ctiam  taotum  non  expreflT  in  caftt 

padiaddictionisindiem  .  cujus  eadcmh;cia- 
no.uaditum  eft  m  Lt.tn  fin  dt  tndttm  udtUS. 
T  H  E  S  I  S  X. 
Ltr.A. 

Agitui  hic  Je  pactode  tctiOTcndeudo ,  qnodj 
ocmmpcd.re  traoslationcm  dc  micii .  fatispcr- 
ipicuumeft  ,  cum  uccpadum  ccmm:iTot:uaa 
hoc  inipidut.  iicctpouiLtr  d'a  crVractuai  dif- 
iblvat,quod  ln  ■  ccpaclo  lccuscfle  ,  |au!opoft 
traditTrcuil.EcZaf.ciutoIoto  hoc  confiimac 
quod  cx  pado  ifto  nonquxratur  venditon  jus 
icale.coorranam  autcm  fcotcntiam  ocmini  im- 
putat,ied  i itatu  doclnnam  adeo  mamit ftaro  cf* 
fe  dicit, ut  conttarium  impcfltbilc  cflc  putet ,  li- 
cet  veiba.quibus  Trcuti.uutur,  apu-i  Mynfing. 
citatoiococxtcnt,kprav4;  jur.icio.utpaulo  ao- 
icd.Cium  ,  urhujuspadi^iojutctouuaciuoi 
tclolvi  Valq  cxiftimct. 

L  i  t.  B 

Trtmjit  borfaclitm  m  hmrtdtt. ]  Rcdtius  dixiflet* 
quodeftcclus  huiuspacli.oblipticlcadtio  ttaf- 
car,&  dc  quol.C.ccdi  p«  flit.Atij:citaut«!  incxc- 
gefi.qu»  d  nou  ttaofcac  in  iut.  <  liourr.  ltugulaic. 
Qood  proponi  &  quxri  potcft  de  fucccflbrc  tc 
vtmi'tons  &  emtoris.Dc  ilio  calu  tradat  citatus 
Gail  &  tttftc  probat.quod  jus  cx  hoc  padto  qu«j- 
Htum.ctiam  in  hxtcdes  Tcnditotis  tianfcat  :  Dt 
proindequoddefucceflbte  fingulati  ttadit  Tr. 
itidcin  ad  fucccflorcm  vcnditons  rcfctcdum  vi- 
dcatut,  qtiodfuadctipfacon  undio  Sc  oppofi- 
tio,&  quod  Jit.C.dc  ccrtionc  fubiicitur,  qux  ni- 
hil  aliud  cflcpottft,quam  ipiiijs  adioms  ei  pa- 
€to  qoatiiiKoefilonncoagKc  .1  dicituructioce- 
duicfpcdtu  cius.contraquc  datur.  Et  tamcn 
in  fuctcflorc  fmgtilati  venditons  qrzftio  illa 
locum  non  habct.cum  nullu^  fingi  pofiil  iucccf- 
for  fingularis in  re ,  qux  jamaln  vcndita  tradita 
eft.Quodademtotcm  attinct.hxtedcm  ciuste- 
neti.dubium  non  cft ,  fucccflbicm  autcm  fingu- 
lareronontcncridocetTtcutl  lit.C.ex  quotan- 
to  m.^giscolIigerciicet,quod  1  t.B  dc  fucccflbre 
venditotis  Ticut.agcrcfnctir  yu  f  olirum^uod 
alias  odiou  iJia&  ooofa  fucru  .cpctitio. 
Lir.  C. 

ExtrnneottdifdtR.  ]  Vidt -hcc:  aclio  ci  hoc 
pacloquxfitaicujusrci  manifcfta  rai  o  cfl.qLO- 
oiamadiones  quxvis  convci.tiombus  in  kJios 
transK  ru  poflunt  pcr  notata  lupta  thtf  4.  Ug.u 
C  de  nevttt.  dum  tamcnabfit  (imulatio  &  fiau» 
ittxuLix.  e>ij.  C.  m*ndat,    Nihilautcr.i  nc- 

ccflura 
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ceflumcratadjici  d-exrraoco  ,  quia  in  hxrc-  pcndcnrcsprorautcmporis  dividendoscffcer- 

<lem  pcrfejus illud rranfit.    In  vcti.ferjensUt*'  iftiraat  Treutler.  Vcrutn  ratio  ifta  dividcndi, 

men  r^re&iusdtx:ilctautcm,)aliuscafus  propo-  haud  fcioquomodo  nnhi  fufpecxafir,  ncq,  eatm 

nuur  pertincns  ad  emtorem ,  conru  quero  folu  tcmere  alicubi  jura  noftra  prolarc  folent.  Ee 

eftactio  ex  hocpacto>nonetiam  contra  terrium  fortaills  Zoancrti  fenrcntia/r«4?«/.  de  emtie.  <J» 

poflcflotem.quiatantum  4:  nihil  nificonventio  vend.n.\\7.  quam  ipfe  proTreutl.  citatusTcf- 

eft.pernotat.Zaf:  d.c»n(.\i.lib.\.n  j4.  &  fiqui-  faur.jnri  magis convenire  putat,  probanda erifc 

dem  venditor  purus.quiftatim  tcnccur.  rcmal-  uc  vidciicet  (iquidem  tempore  primz  vcndicio- 

teti  vendcre  8c  tradcre potcft .  ira  uccontutcr-  nis ftuctus  jam  pcrcepri &  collcftifucrunc,  cvi- 

tiumillumoullaficemtoriadio.ctiam&magis  ct  oquoquc  fundi  pcr  aCticnem  cx  ifto  pacto 

poterit ,  qui  rantum  ad  tctrovendendum  eft  00-  non  nifi  coliectis  fruftibus  permirretur,  8c  inte- 

ligatus.  Ecfacitexprcflc  pro  hacientencia  l.i.C.  riro  actio  denegetur.  Ncqucmover,  quodTcf- 

**  ;j  i  ir.t  &quam  adhoccciam  por.dcutZ*/  faur.objicir.  itanon  pofredicicafum  .quopaclo 

d.loco  &cinepu  teCpoaCioy*fy.d.c.69.<^aod  ibi  fic  conccfla  eft  faculras  quandocuoqueredimcndi: 

verbum  obiiquum .  rejlituatur,  quia  non  tam  a  etenim  actio  ifta  civiiircr  8c  ica  accipienda  cft, 

Terbis,  quara  anarura& qualirare  paclornm  ht  ut  certus  annorum  tcrminuscxclufus intcJIiga- 

cfl  •ctuspcndcnt:& ilia  diftinctio  ,  cuius  rtiam  tur,  nonaurem  ut  nimis  vaga  <V  licentiola  quo- 

in  F.lit.meminir  Treu.nec  ipliquidem  Vafquio  cunquemenfevel  dicevidio  fundi  peimittatur.* 

fatis probatur.  Ncqucobrtau quat dc paiio co-  quod  fi  hoc cxprtllc actum  fir  ,  imputandu 


mtflorio&  addiAionis  in  dicm  paulo  antc  tra- 
diufuetunC  :  quoniam  a!ia  &  f]>cctal:s  corum 
partorum  rario  cft,quibus  iftc  cffcclus  non  tam 

Jiropria  virtn^.quam  autoritatc  legis  incft  ,  <V 
brraflisctiam  illis,  qutbus  conditio  refoluriva 
cxpreflca  parrib.conrractui  adiccta  eft,  *rg  /.41. 
infr.de  reivinJ.cxteu  paifta  nihil  nifi  pairama- 
nctctd  cft.non  nifi  actionem  perfonalem  ex  ip- 
fisnafcifhtuemus.  Nequcobftat  lii.infi.pr.de 
pign  ubi  cx  pacto  crcditons  actio  in  tcm  da- 
turdcbitot :.  •  i  1  i.i  l.vjfantAte  to i..ub.fuib.mod. 
pign.folv  nam  ur  non dicam.q  jod  Ant.Fab.  exi- 
fu.mat  dtt*  ti.fr  $>.vci  illum  a  Tnb.  eflc  adje- 
ctum.dio  potcft  •  pcculiter  hoc  rcceprom  ,  ut  a- 

liquiscff.clusfitpadt!..  uialias  nuliuseflcr,  cu  haec  praefcriptio  nec  uculum  nec  bonam  fidc 
actioin  perfonam  ex  tllo  pacto  dcbicori  quzri  defiderar.fcdfolaexcepnoncremporis  &  hnitac 
nou  poflic,&  iu  quidem  1  eccptum  dicam.uc  pa-  aclioms  reum  defendic  ,  quod  excmpio  actio- 
<3oilli  datafitvis  pa&i  refolurivi  quodelcgan-  num  commodati  8c  dcpofiti  appatet.  Ncq.ob- 
ter  probaCftf Z.io.fw/f  qutb.mod.pig.fttv.  quo  po-  ftat  /.7.$.4. C.de'pr*fcrij>t. 3 o  *»»£T.quoniam  hjEC 
fico  neceflum  «ft  jus  ptiftmum  vindicandi  (al-  obligationonconditionalisautexdie,  fedpuia 
Tummaneredcbitori:  cui  cafus  fimiliscft  in  l.  7.  eft  ;  quod  ii  paclo  conditioccm  vcl  diem  adjc- 
%.\.difir.pig.  Manctergofiimum,cjuod  pactum  ftam  fuiffc,  ijroponas,  esiftcntcconditionc,vcl 
dererrove.id.rcmnonarficu»  .  i  qua  fentencia  vcnicntc  dic  ptaefciiptioncm  demum  currcrc  fa~ 
dtrcdonondiflcntijnt  cttan  Gail.fit  Tiuq  qui    cile  admitram. 


hoc  dicam  cmtort,qui  talc  pactum  adjki  peimi- 
fit.ck  hactcnus  tantum  ei  fuccuttcndum.ut  fuin- 
cuum  inculturam  tc  cmara  agrorum faaoru» 
ratio  habcatur. 

Lit.  G. 

Hequidem  jo./wiiw.]  Vcii  ir  cft  fcntentia  con- 
tratia  .  quod  ;uri  quarfito  ex  iftopaclo  trigint* 
annis  prxfcribi  poffit,  pcrtcxtusgrnctales  inl.  j. 
C.deprdfcript.io.anner.  tytnl.\.$.i.  C.demnnnl. 
exeept.E*  quibus  omnes  aclioncs omniaque  jura 
jO.annorum  przfcriptione  excluduntur  &  tol- 
luntur.  Et  rationcs  GaiJ.pcr  quas  hoc  fe  dcfcn- 
dcteaitTr.omnino  frivolat&  nullius  mumentt 
funttvelut  ilJa.quod  booa  fide  opus  fit.-quoniam 


loquuntur  in  terminis  diveifis  juns  recractatus 
Icge  incroducli.quae  procul  dubtu  potctius  ope- 
cacurquam.paclum  ,  idcoquccx  ea  condidio- 
nem  ftve  acliooem  in  rem  icripum  nafci  ait 
Gail  6c  alias  faciJc  jus  illudcognaciscorapctcns 
eludipoflet. 

FruBua  ttmpore  venditionn  ]  Fiu&us  eo  rcm- 
pote  i  quocxpaclo  dc  icuovcndcndo  aguuc« 


T  H  B  S  I  S  XI. 
Qux  hic  ufque ad lit.F.traduntut ,  iacis plaas 
&  petipicua  iunnidumcn  quod|lit.  D.de  ho&i- 
bus  emtori  prsftaodisdicitur  ad  cos ,  qui  tcm- 
pore  conrradus  extitcrunt,  pcrtinec,  8c  amptiru 
ad  cum  cafum ,  quo  nulla  mera  quo  roinus  prc- 
ciuro  fulvcrctut.fuitincmcore  :  cacccto  quin  fru- 
ctus  luao  TcnditoxisccdcnCv 
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jH  DISPUTA 
Lit.  F. 

Atbitriutn  dat  cmton  agcndi  aut  ad  rem  ,  aut 
utipfe  loquitur  ,  ad  inteiufutium.  Qua  vocc 
planeabutt  vidctur  ,  quonum  intctclle qut  d 
pctipotcft,  abinrerufuriopropric  d.<!\u  utique 
cftdivcrfum*  SeJ<<c  cum  atbitnum  ilJud  &  cic- 
ttiocmtoris  tawum  habc-t  locum  ,  quocafu 
vcnditorinmotacft  ,  Sc  rcm  injuriatradcrerc- 
cufat  ,  qu»d  aliasex  natura  obligationis  ipfa  rcs 
petenda  eft«rg./.i.  tnfrinc.  dtaci.  emt.  maic  fim- 
pliciterhoca  Tr.arbitrium  cmtoiidatur  :  inq; 
Trcutl.  qui  limpliciter  dcacliunc  emcori  danda 
hic  tractar,  ad  cafum  ,  quo  vcnditor  in  mora  cft, 
rcftringi poteft.  Scdnequc  diccre  pcllis.  incafu 
dcmum  morac  dc  actionccx  cmtoquxi:  pullc : 
vclquuhic  ablblutci:  quafiin  abftudo  ,  id 
quidhxc  actio  competat ,  difputacut ,  vclqtlia 
vcnJirorcti.  m  cx  jnftis  cauiis,  vtlut  fi  p.tLium 
non  foJvatur ,  ttadmoncni  rccutatcportlt. 

lnntAmtnSsxon  }  1'ofiu  fentcntia  quamfu- 
pravctiorcm  cllc  probaumus  ,  quodvcnditor 
ptxtifc  ad  rcm  tradeiidam  non  tcneatur,  nuila 
hxtcnt«i>rlcretuujunscivilis&  Sax.  cxrerum 
tcxtuscitat.  p.iulo  ublcuriuslcquiiur ,  fedvc:ba 
hnalia  faveni  fcntcntix  Tr.  (Itc^t  ctiitr  tiX  fcfll 
put  clncm  anocrii  aujff afltn  fcl  i  teffrn  (5obn  irt 

mt  fctHifOla,  an»i}uta|Tfn/  hccr  textus  latmus 
hocadlcudaiia  rcltringctc  vidcatui.  Apparct 
atifcm  textum  illum  dccafu  quotcs  nondum 
tradita  fu:t  Ioqui:ut  ntilia  ftt  rautclaTr.  qua  !ix- 
rts  tnrpotc  tti'i;sonisrcnuntia'c  juri  fuo  rrne- 
arur  nili  foitchic  t)  pographi  cirot  cft.&r  pi'  trit 
dmmu,  Ifgendum  clt ,  vrn.Lt.fnu,  &  hu  u  len 
fcruputunt  movet,  quod  tcmpose  vendit.c  tws 
hxrcs inctnus eft,  ut adeojun qu^d  hxicd.fu. 
turocompctir  ,  ccrta  petlona  renunturc  nou 
pollc  vid;  tur:  utiqnc  ut  maximc  ipfc  tcnunci- 
ans  obligerur,  non  fatistutusenccmror  ,  cum 
jus  rcftandi  St  hxrcdesquos  vuh  ftnbcndi,  &  ii- 
bcriscti»mluisadjtmgcndi,!iberum  (it  vendiro- 
li.  Facit  tamcu  pro  Tr.  rcxcusfir..»r/  *  fccr  fonlt 
i{l  t  a  nlr  frf tifoio,  dufifytfaflVn/  cr  bafrc  ce  Dan  fcf> 
tsv  iiiir  gtlolvr,  c&cr  ^uracu  fcarfur  a.cjci.;t:hc  cr 
Utpauloantc  diclum  iltum  locum  dcfcudahbus 
Jatinus  inrcipresaccipiat,in  quib*  cum  jus  tefta- 
di  valallonullum  fit.ceitiorfucceflbrellcpotclt. 
Lit.  G. 

Uit grujitttm.]$i  irenditoi  fundiacccptapartc 
prctij  ptotcfiduo  in  iuitrumcnto  vendicionis  ft- 
bi  rclctvavctit  hypothccara  iu  re  vendita.omilu 
foIcnniutcjudrcuJijuicSaxon,  tcqtufiu, ncgat 


rio  xxvm. 

vcndirorcm  iftum  prxfcrri  alijs  crediroribas 

qoipoltca  byp  tbccara  juduialem  funt  confe- 
quuu.  VbimtcJliei  oportct  icmnon  vendrtan 
tantum,  fcd  fimui  tuditam  .-  illud  nccelTcnoB 
crat,  urponercunquxftionc,  pattcm  pretijfb- 
J  jum  fudc ,  cumcidcm  quxftioni  'ocusfit,  fi 
nuilaparsprcnj  foluta  fucric,  nccjue  nectfJum 
cracf:u-ere  mcntioncm  infttumcnci  vcnditionisv 
quod  dc cdentia contractus  non t&:  fed  iJlud pe- 
jus.  quc  d  vcudjtoiem  pixfcrti  negat.  cx  quo  ne- 
CcAai  o  tufcrtur  cittaconcuifum  ahorum  cicdi- 
torum.q  ji  judi.ialitcr  hypothccam  accepcrunt» 
patttontm  vrnditoris.fic  hypothccam  valcte;  q» 
tamcn  conttariaturci  qnodcxprcUc  ipfctradtt 
jutcSuxon.  ncn  va!crchypothccam  rciimmo- 
blltsexccajadJcialitct  fa&ara,  quod  icfuadcnt 
vctba  Att.  8  tnfr.  ujcciu O^anit  ftiiititigcnfrfr' 
cjibt  eDcr  fcrfct;t/  Dff;  muf;t>cr  ?itcttcr  $tica$ 
fcpli:  longc  autcm  a!;ud  cft,  liypochecair.  non 
valctc  ,  &  cicdjrorem  incjuspctfccutionta!  js 
poftponi.*  vclut  ctiam  jutc  civili  qui  in  hyporiie- 
caiu  ptivaro  inftiumcnto  pnor  acccpir,  poft- 
ponitur  ci ,  tui  icsliccr  poftci  inftrumcnto  pu- 
blicoobligatatuit/  fcrt}  tur*<  [I.  C.qutpoticr.in 
ft»n.  C*t.r;im  quod  2d  ipfam  rcra  attinct ,  tcn- 
tatiporlit,  landioncm  lftam  }uiii  Saxon.  adi- 
ftum  calum  Ipccialcm.quovcditortradcndorcm 
hypothrcamfibi  rcfcrvaut  ,  porngendam  non 
cflc:  quoniam  jus  illud  collatum  cutll  jurcno- 
ftto,  rarioncm  habct  juris  ttatutanj.qucd  ira  ex- 
plicandumcft  ,  urqtum  miniir  um  dtlccdjcur  a 
jurccommuni:  (pccial.s autem  hic  cafuscft  quo 
hac  Jcge  vet:diccr  rcm  fuam  t:adid:t  ,  aliccr 
cam  non  tiadituius  arg.  l.ult.  inf.  C  A.pail  mt. 
tmt  in  cuiusipccicalia  quxdam  pncta  pt  t  fc  in- 
valida,  quodcradiuoni  uiptopi  c  adicctafunr, 
admitcuntur.  Induci  ad hanc  icm  po;cft,  quod 
proponitur dc  rc.quam  minor  emit  tnl  i.$  ulttm. 
dtrtb.tor.quifuktttt.  ubincgatur  valctc  adiccta 
a  venditorcpactio,  utdoncc  pictium  folvatur, 
tcscipignonfitobJigau  :  quod  fcil.cum  pignus 
non  nili  dtimmio  quxfiro  tnmc:;  incpcrc  poliir, 
itatamcn  juscft.  utrcs  minor:  acqti  lna  pignori 
obligari  nequcar.  hxc  fummi  Sc  ftriCli  juris  utio 
proTr.  facir  ,  fcd  cajion  obicurc  mi[  tobatut  i 
Paul.  I jtq.ttd.  tit.  cx  hac  non  incNganri  ut-one, 
q uod  t : um  do m i  n io  pj 1  gnus  q u Z  G t  ll m  fi :  ,&  * b  in - 
uio  obhgatio  lnhafcnt.  Q^i.v  ratio  non  abft ndc 
adquxltioncm  hanc  tranw  tfi  potcft  ,  utnon 
obtincatlusSaxon.  ubi  cum  ipfo  dominiopig- 
aus iucipit.  flcc.  ncquc dubium cft »  Pauh  potius 

hanc 
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DE  BMTIONE   ET  VENDITIONB.  51, 
h*ac  fenrenriam  probandam  cflc.  Nimis  aurem    heredem,  Ioeo  portionii  fungi.modo  nihil  fup- 

proltxus  m  1  fta  quzftionc  Trcud.cft,&  m  F. hu-  veniat.quod  vinu  juri  illi  hzrcdis  inferar ,  quodl 

jusJic  tntcrminis  jnris  communis  commcndat  accidirinfpecic,rf./.8j./«fj«.^r.  ubihercdi  ta- 

—nrrlann  Fabiauidemontc.uthocpaaum  infe-  quamindignoportioablatafuit.quonii  qui  in- 

»tur»endit!onts.im  ^  fnjhi,  neccffum  dignuseftporrioncfibi  adfcripta,  nihil  omnino 

«iac& hicinftrumentumicquircre.  1  quuuuu-  ».&  a  /  ■  L    c  r        .  , 

•       ,  _     »  r~ "x^jiubcredebet.Eaqsvcra  &adzaua- 

«itordomi.numtncmtorcmaOBom  preno  in-  ta  rattodtA«<r<7sj.}>in>u<.       ,u        .,  .  jt 

ttgro  folut o  transferri  velir.  Quz  cautela  ncca-  titut  ICcus.quod  rcm  non  videaturtfao&c^uV» 

ptanec  neceiTanaeft :  quoniam  cum  hicdepi-  fecundu  jaradi&apcrrcm  ipfum  jus  pcrfonale 

gnore&hypothecaquztarur  ,  cautcla  tfta  ad  hxxcdisiiuclligamus.utpropter  indignitarc'  illl 

refcr»ationem  dominii  perrincf,&  cum  jure  ci-  pertndc  habearur.ac  fi  planc  ftriptus  non  fuifl cr. 

Ttli  ad conftituendum  hypochecam judiciali  fo-  cpconfixmarvcjbum  i>j./r/»r.quonia  quoad  rcs 

lenniracc  opus  non  fir.apparet  etiam  orra iftam  ipfashzrediranas.casno  habcrchzredem  indt- 

caurtlara  cxtta  judicialitcrdchypothcca  vendi-  gnuin,cettitfimum  e/hlicctetiaaliisnon  naucis 

totem  pacifcipolIc.StantcautcraTreutlcr.  fcn-  locisICti  nd  ontraiooexa&isutiomb  ufi  fuiile 

rcnttancgativa.m  tctminis  potiusjuris  Saxoa.  dcprehendantur.Et tamen  ratio  illa  d.l  >•;.  quo- 

cautela utilis  ent,  ut  vcnditorrci  perfeeutione.  modocuaq;  accepu,de  comuniccr  coutingenti- 

quam pignorisjute nequir  ,  jure  dominii  ubi  bus&curndchacrcdifpuurunclCrt,ud(emper 

confcrver  :  nequeablurdahzc  refervatio  erit,  ocscafus,  qui  unq  contmgerepoflcnt &iu(pe- 

cum altas )uie ci vili fiie dc prctio non habita.no  cie.vcditx bzreditttis.refpexiffc vtdctur  Quod 

tranicatdominium  ,  non  vidctur  autein  fidem  fiittprzafcporrioreru  hzrcJirartarum  hicne- 

dc  prctio  habcrc  qui  jus  cum  pctfequcndi  prctio  cclfar  a  ctTct.fcquerctur ncccflario.hzrcdcm  cu, 

non  foluto  tcfcrvat.  cujusultra  adeuntisporrio  lcgatis  vdzrc  alicno 

T  H  E  S  I  S    XII.  exbauftacft.usaccrcfccndinohabere,  cpabfut- 

Lit.  A.  dum  elfecoftat.Sequituraltera  pars  quxChonis, 

Vulgaraoeccxpediuramghicmovcturqux-  ancomodum  quod  pcr  jusaccreiceudi  venditot 

ftio.an  vcndita  hxteditate  jus  acctcfccndt  ttan-  confequutus  cll  cratori  prxftaretcneatur:  quod 

f«atadcmt«rem,dcqua  prxtcr  citatos  a  Tr.vidc  quo  minusaffiimarcliceat.ratioocs  ptzdictc  nm 

Gtmef.t.var.rtf.to.n  44-  Fath.  c.  ttntr.  ub.  Ant.  impediuLt.qiiodaliudfitnonacctcfcerc  emto- 

Tai.dtc.<o.trro.j  Lycklam. 9 .tmmbran.9  Daplex  ii,&  emtorem  quod  accrcvir  vendirori  cxcotra- 

autem  quzfttocft.  aaipfo  jurc&  recta  acctcfcat  £tu  petereno  potfe.quoroodo  licetarftiones  di- 

emton  ,  an  vcndirorquod  acctcvit  ipfi  vi  con-  rectzpenesvenditorcmancanc,  quiequidcamc 

ttactusemtoriprzllare  tenearur.In  ption  nega-  exegit  emtori  ptzftarcrenerur:&cum  peraver- 

Bram  fententiam  amplecfrot ,  quod  jus accref-  ficne  omnc  jus  hzrcdis  Tcnditum  videatur,  qua 

•endi  profluenlcx  przfumtavoluntate  ddondt  &  comoda&  incommodacotiaencur,  nthilab- 

&  vigorejurtqaeiuftirunonis  compctens,  noa  furdi  Ytdearur,jusaccrtfcendieria  taveodicione 

niftabfurdeei  «ibui  poflit,  dcqtto  neccogira-  comprehenfumeflc :  necahs  re  cftquod  fcribit 

Tittcflator.Sedobiicitur  /35  in  f.dtufur.iuncl*  LickUm  d li.t  r.9.euqui  jusuntvcrfum  vendir, 

Lfit$tam.%\.d attfuir.btr.  cr  qtnbtiy  pottiontrn  univerfum  eriabonorum  ftatu  ex  eo  refultante 

portioni  accrefceieprobarai.Kcfponderi  folec,  vcndidiffc  videri.&cum  eaitotnominum  hzre- 

com  preriummaxime  in  univcrfalibus  loco  rct  ditariorum  ,  Jiceteanonfatishabuerit  cognita. 

fuccc  Jjc  /.  1  i.dftt  bartd.  fatisvidcii  porrionem  periculufuftinear,ncciniq;lucrumjut!saccrc(- 

liabere  qui  prctivm  haber.quod  firmatur  txl.i  f.  cendi  fibi  vindicabir.quod  in  re  ipfaconfiflir,  no 

i.t.d.  ttfttfruH.  &  quodpctttio  hzrcdttatisali-  nudum  jus& n»mcn  nzredisrcfpicit.cuiufmo- 

quaadocontraipfijmemiorem  ,  utiqueautcm  dt  quz  funt,&  in  fpecicntidum  juscxcrceodi  di- 

conuavendicorcmtanqaamquircmadhuc  ha-  rc>ft(>sactiones,hzrcdi  venditori  tantumtelicta 

brac,deMt,/  i4  $  %.dtpttb*r.   Vernmquia  hzc  vidcotur.Ncq;  obftzbttl.i.ij.i.d.hMrtdvtnd,  ubt 

refponfionullacftincafj.quohzrcdicas  donau  dicicurid venditum.quodperveoitad  venditorS 

propoiiirttr  ,  ncquemagtsdonatarioquamera-  tcmporec6rractus.-vcIquiaporcft  vtderipcrve- 

terijusacctcfccnd  tttbui  potcft  ,  malimdefcn-  nillc.vcl  porius q?ibi  tcpus vcnditionisopponi- 

derc cum  Ant.Vab.d.dtcat.<o  errt.  j.  tlludipfum  rurteporimonisveiadazhzicdincis,  ur  tllud 
ias,quadcttafflreadiuhzrcditatcrsaoetpcacs         .  Xxx  prz- 
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praeftaw  vrnditor  nonteneatur  q>  acre  coorra- 

fluni  ex  rebus  harrcd Jfarijs  per.jt.nonautcm  cx- 

cluditur  iomoilum  quod  poftcaad  vcnditoicm 

pcircnit:cumetiami'»^r.<Mi.hoc  agidicaturut 

«cQucamplius  ncque  roinus  juris  emtor  habeat, 

~  «•■  » .   uianc 

flliam  aiiim  vcna!'Qr*j'i —  .     r         .  ■  » 
™,V  .v.  ...,.,o.mpTMbo»orp>iftf^uon\im  bOC 

tantum  Jicnnus.enuorrni  jureconttactuslucru 

iJludaiftioncexemto  peifcqui ,  quod  jurciufti- 

tutionis  venditori  acquifitum  erat.  Qux  licct  iu 

chfpurari  poflint.ego  tamcn  hic  qucquc  io  ncga- 

eem  fcDtentiam  prodiviorfum  .  quoniamcum 

totius  hujusquxftionis  in  eocardo  verfetut  ■  an 

hoc  intcr  patres  aclum  ccfeatur.  ut  commodum 

■ftudtranmetinemtorem.qiu  d  juxta  vu/gatam 

&  cetram  cegulam  jurjscontraclus&  quicunque 

actus  Dun  opcrcutui  aut  pouigitur  uitrainrcn- 

tioncm  agentium&  conmhutrium  ,  quodaltas 

altc;utri  parti  iniquaint.  irctur  condkio  !  non 

potcft  notlrocafu  vcnditum  vidcri  ncque  dcco 

cogitadc  conttahentes,  quodanad  vcnditorcm 

pcrvcnrurum  cflt-t  ,  &  ipfe&emptor  ignorafle 

intelliguntur.  E:  ergo  cum  pretium  rci  venditx 

proportionarum  intclJigatur ,  non  nifi  pars  jam 

acluquxfita  vendiracicdi  potelr ,  &infcrrctur 

venditori  injuria,  fiquodexdivtrfa  caufacon- 

fequutu;  cft,  &  in  quodpreriu  conftitinflc  crcdi 

oon  potcfl,  prxftare  tencatur,  qnod  vidcri  \\<  n 

pofltraliud  vcndidifle,  quam  illam  tp<am  &  (ola 

partcm ,  in  qua  inflitutus  fuic,  &  quam  aditione 

acquifivit.Et  uero fi  harredem  V.C.in quii.u  vcl 

fexta  partc  intVrutum  cam  vendidiflc  propona- 

tur,  abfurdum  ruciir  parrcm  longc  maiorem  ac- 

crrfcctemad  emtorcm  peinncredcbcre.  Sccun- 

•ium  quyexphcanda  funr,  qnac  fubtitulo  de  hx- 

tcditate  vfdita,  prxfcttim  m %  a  pafli  m  ttadua- 

tur,  quodTcndaturomnc  jushxiedis ,  q»  rantfi 

ad  cmtorem  tranfcat,  quantum  pcnes  vcndirore 

eftvelfututum  cflct,  itautetiam  ini.  1. 1.  $•  18. 

emtorviccmhaticdis  obtincie  dicatut  ;  omota 

nimiium  ifta,  &  fi  qux  funt  cjusgcncrisalia,  de 

pattcipfa  vendita  ,  dequaetiamuntum  inter 

contrahenrcsadumcft.  fiintaccipienda.  Exhis 

autcm  infmur ,  inancm  &  frivolam  cflediftin- 

cHionem  traditam  a  Lycklam.rffii  C  c .9. an  vcn- 

iidcrit  quis  hxscditatcm  ,  poflquam  eam  nude 

adivit,  anpoftquam  ctiam  poflcrlionem  appre- 

fecndit,  u-  in  i!lo  cafii,  nonautem  h<cju<;accrcf- 

cendi  i  > c  "t  rrm  nanfcat :  quooiam  illoctiam 

cafunnltra  ir*  ft  >ngant  larioiiesanteaaddutftx 

&.  cum  lucrcdius  fi*  i  ;otttiocatjuta,  aoupotcft 


T  A  T  I  O  XXVIII. 
quisccnfcri,  ita  vendidifle  hzredirarem,  uttan- 
tun»  ea  qua  aclualrcr  apptebcndi  , volnerii  .tlie- 
nara,quodhoc&  ua;urxtonti.iftus  fttf  erven- 
diuhxrcduatc,  &qu«  Jc  eaf»K •••••' -  ;»""«*- 

jt,„t„r  r  o     -wvl.ianot.hxrciiuatis.  fcdrc- 

rum  hxrcditanai  um  tmo  fcrc  Gnguiatum ,  futu- 
racfletvcnditio. 

L  1  t  B. 

Muluhic  peccat  Tt.ait.emptionem  hodie  uno 
nummoredtefieri ,  &divcrfius  rationem  intct 
jus  novum&vetus hanc  rcddit.hoc  ldeo non  po- 
tuiflcolimficri.quod  talis  vcndttts  j  .'onaiione 
tum  tcmporisdiftingui  non  potciat.  Quxtatio 
non  concIudit,nequefcqaitui,n6p<  tciitiiiftin- 
gn;  a  Jor.ationc ,  trgo  non  po  c  a:  ficri  uno  nu- 
mo.neque  hicamb  g  busopns  1  li,  cum  vcra  ra- 
tio  fitin  piodivi,  qjimagina  ia  vcditf»  nulla  cft, 
&  in  vriiduionr  rcquintni  vciurr.  prctinm  ,  &  tp 
cum  mcrce,  fi  no  cxadam.aiiquam  tamenkabct 
propottionrm.Cui  confc<]uci  s  cfl.quoinam  v6- 
ditioms  cac!t  ni  hcj<!ic  ratio  cft,  cam  ncc  hodic  u- 
no nummo  ficr»  pc-lle.  Scd  alia  quartlio  cft.quam 
tpiionnon  la:is  accurarcd  ftmgviit  Tr.  anvcn- 
ditio  uno  rflmofacla  valc*i  jcic  donationis  :  f 
non  improbabil  tCI  ^ffirmat  Tr.  a  ccflante  rario» 
nc  juriiantiqui.quo,  iraenim  hoccxplicandum 
cft,  nuda  convt  r.tioncnon  fi;ba»  dnnatio.quod 
hodiefccuspoft/.jt  C.dt dcnat.  (jr$.i.l»Ji.\iext 
ioci  ntrauum  movca-,  quod  confiiturioncsn»- 
vx  non  dcbcant  extendi  6i  cnnftiturio  Iuflin.  de 
illocafu  tcc^caccipitut ,  ubi  intct  partcs  dedo- 
nandoacrum  fuit,  ncque  imaginanus  tradaros 
dc  vcndendo  protinus  donationcm  cohvcli  iie- 
bet,  cum  nulla  tatio  vidca.ur  quominus  in.a»i- 
narius  vcnditor «prcfleanimum  fuum  Jc dona- 
dodcclararct.-quodfifraus&  color  in  cafu  pro- 
hibitx  donationts  quarfitiis  Itt.tantt»  minusadus 
fubfiftctc  dcber.  Catcrum  rationi  fnpcyotiTt. 
ctiam  hoc  obftat  ,  q>cum  mhil  prohtberet  jurc 
veteti  rem  ab  emrorein  ftipulatum  dcduci,  hoc 
cafu  ex  fentcntia  Tr.  infci  ri  poll. t,  vcnduicnera 
uno  nummo  u<aam  valmflc ,  quod  eriam  dona- 
tio  ft  puljnonc  firmara  tfl  Xtiiin  habctet.  Porro 
Tr.  aliani  qucquc  ratior.cm.  cut aclus  illc  vendi- 
tionisolia-.  n5  valcret.addcic  vidctur,  quod jure 
vetcri  nonaliter  p  donatio.itm  dominium  tians- 
ferri  potcrar.quam  fi  unonuinmo rcs  vendcretut. 
Atqmn  quo  modohinc  adhujus  quxftiouis  de- 
cifioncm,  &  ad  vctcris  no»  iqu  |Uii{  diverfitate: 
rcclc  liifeiattir,  ego  nullus  vidco  ,  qummdc 
douus  condudcic  Jiccat  oltni  vcnditioncra 
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«no  nammo  factam  donaCionis  jure  vaUnfTcr,  hzcoblervacio,  &  vixpuro.Iocationc  ceuducl- 

«juod  &  fallum  &  ipfi  Tr.  concrarium  eft.  Quin  oncm  uniuis  Tcrbi  inftar  in  jure  noftro  ufiirpari. 

nectllud  vcrum  ,  quodinomnirranslationccx  Lit.  B. 

caufa  donationis  jute  veccri  neccflum  fuciicrcra.  IiMwjwtfiMW.lNihil  neceflwm  erat  hancdirTc- 

Tendiunanummo.Licereniminalieaacionibus  rentiaroadijccrc.quianonpropriacft  ,  fcticom* 

rerum  fpccicm  quandam  vcnditionisperncxum  ntuitis,citju(rnodi  &dteraindcfii>itionepofita( 

St  mancipationetn  legamus  intcrveuilfe  ,  atta-  folo  csnfenu iniitn,            Lit.  C. 

mcn  i.illud  nonfuit  univerfaie.  i.ramum  inter-  Htq\ltte  <     Rcfpicerc  videtur  Tr.ad  conrra- 


Tcuitflt  ncccflarlum  fuit  ad  effcctuni  rransreren- 
di  dominij,  quiritsrij.  j.  tantuns  obt.nuit  ia  re- 
bus.oos  mancipi  diccb«ntur,  juitanotata  fupra 
hac  difpucac  rhcfi  i.I.A.  denique  tancuai  jurean- 
ciqmllnno  boc  obcinuit  Sc  jsrs  diuanrc  lutt':i. 
oti  '.as  llLsflcnnjcates  in  defuetudincmabijlTc 
tci  llitnum  exiftimo.Polrretr.u  hac  Iir.utoblcu- 
raplaiic.iutinc-ptacftrxplicatio/.  66.  d iur.ict. 
ii.  cum  rztcris  quas  Trcutl.  tanquam  tontraxias 
propouir,  conciliaho.  Rcsplaucpcrfpicuacft, 
qu  in  cca.-bus  initiolit  B  allrgans,  agacurde. 
vcnditionc  vcra.fcd mlAf»  Jt istr.tict.ve.iUitM.ee- 
lebrarurad  expcdicndara  (ulcnnitatem  /tiris,  ut 


ctuum  divilloncm  quadrirafbrem  a  Itifti.  ttadi- 
tam  lafritdcobligation,  quamnos»/f^  10  th.X, 
rcfutaviiBus.-  czieroquiu  Jiterisfimplicitcr  cofi- 
dcrans  diccndura  pauusfuiTct  ,quodhic  con- 
cractus  urpocc  confcnfit  conftans  perliterasficri 
p o fii t  nrg.l. L.J.taci. Q>  /  I. $ . ult.Jt  ccntrah.  tmt. 

Veltncitevtltxfiejft.]  Atquincum  locanoco- 
tniSus  vcru  »  fic ,  qut  a  quafi  cotrad u  hac  quali- 
ute  coavenrionis  diltir.guitur.  non  videtur,i>ifi, 
exprcflc  conrrahi  poflo.vcl  l»oc  cciam  argum.  q> 
ad  coniticucioueni  ccicz  mcrcedts  confci.fuscx- 
prcfl.is  requiruur.  Ncqucobftec/.ii.$.jfo.A  /  ia 
quo  iion  dc  locatione  ab  initio  conftitucuda,fcd 


redcloquicur  ipfcallcgatus  Contius :  quoniam    jam  couftitnra  tcnovanda  ic  continuanda  tra- 


«um  ufusfiuctus  mulieiis  contemplacione  in 
dotcm  datus  marito  ,  ex  rationc  juris  ab  ipfo 
avelli  non  polUr ,  &  mulieri  rcftituendus  cflet, 
cui  injuria ticrct,  fi  vcium  prccium  maritoprz- 
itaretcnctctur.  remeditcaufaii>trodtictum  fuir, 
ut  titnlo  tcnus  vcditione  intetvcnieic  uno  num- 
anocclcbrataresinmuliercmcransfcrrctur  ,  de 
quo  plunbusacf  um  eft  fupradif.ttf.th.to.adeo- 
queomniailiaveibaTrcutl  quz  nullumplane 
lenfum  habent.cxpungcnda  funcdum  ita  ait;#r« 


clacui:rcluti  fi  fundo  inanncm  locato,domraus 
porro  concudfcu cm  ibi  ra.mcre  patiatnr,  fub  ca- 
dcmmerccdcrcpcnta  locano  cenf-cur:  Afnd 
tamcn  cxemplum  cacitz  condiidionis  jflcrc 
Mczz.hicd.drvij.iocat.nn  fiqais  zdcs  (licnte  Sc 
paticntedominoinhabitct:&  fingulis  annisccr- 
tam  pcnfioncm  folvat.  1 1  t.  D. 

Etjic prtmum  dtjftrl, ]Liquidum  lioc  cft,  quod 
locationor,  ttansfcrac  dominium&  infpccic/. 
Ji.h.t.ao.i  tain  cft  cafiis  fingulans.quam  pocius 


mxtaL66  djur.  dtt.  in je eonjiderataefi vr.tit  jed  ahudgcnus  locationis  iircguUiis  proponicur,  SC 
mnv*!d*t,  quia  denMtitnit  injiMr  induedMt.  quod  nociflimos  locationis  tcrminos  cxcedir, 

quomodo  dc  dcpofito  rcfponfum  eft  tdl,i+.  dt- 
fofito.Dc  \cibopcjtulMtum,  placctfcnccntia T«r- 
nth.n  Mdvcrjar.  t.  ubi  notat  ctiam  fujcuUttum 
eod.  fcnfu  lcgi  poflc,  quin  BcfcftuUtum  ,  quod 
confirmat  Iocusapud  Sutton.m  Nercne  cMf  44. 
ad  quemCalaubouusteftacur  ,  coltautcnn  cx- 
enaplaribus  omnibus  lcg\,pcjiu/»tum. 

Lit.  F. 

Non  fatisrectcadnaruram  hu;uscontra<ftus 
in  thefi  ucicur  vetbo  przfcntis  teporis ,  mntatur: 

2uonia  cum  contracius  hic  cofcnfu  pcrficiatur, 
icendum  potius,  dc  fructu  vd  opcra  cum  ccta 
aatprecarias  .-  liccthicminusconvcnianrqux  certamcrccde  muranda. 
prarccdunt ,  quod  locatio  concineat  om nem  co-  CertM  merceit. ]  Eadc  hic  locationis  ad  mctcc- 
traaun.  qui  confcnfu  dc  re  locanda  conducen-  dc.qua:  cmtionis  ad  prctiu  ratio  eft/.i .tnfr  h.  t. 
daq,  pci  ficicur:  quod  hzc  vciba gencrali  fignifi-    ideoqi  huc  trasfcrcnda.notata  dtft  fnce.th  6  ' 


Ad 

DISPUTATION.  XXIX. 
DE  LOCATIONE,  CONDUCTI- 

OHE,  ET  EMPHVTEVSI. 
coThesis  I. 
Lit.  A. 
^Mfhythtujyn  ]  Scd  qaat  fant  illa  alia, 
quzverbo  locacioms  contincantut/ 
l|FottalEs  inteilcxit  contraetum  ccn- 
fuaicm  libcllarium,  fupcificiarium, 


lit 


cationi  rcpugnant. 


lliudol/u$r.]   Non  vidctux  magnt  mqmcjiti 


D.&rccliEshucrcIatafuiflctdifputth  j.lit.}. 
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r->  *M»HrgHunt.  ]  Improbat  hic  fcntentiam 
eoi-L.i,qu.  iocationcra  valcrepuunt  ,  noncx- 
prcllaccruquanriutc  rr.ercedis ,  fi  hajusdctcr- 
tnmatio  cx  confuetudinc  furoi  poffir.  Eft  autcin 
confuctudoalialoci  ,  aliaparristara.&  amplius 
kicintcrrft.anufusrcifimplicirer  ,  ancumra- 
tioncadconfuetudinemconccflusfit.  Pnori  ca- 
fu  non  crit locatio ,  quod  ejufraodi  confuerudo 
Bcceflicatcro  lulocandincroini  imponat.ncque 
adeo  certitudincm  mercedis,qux  hic  rcquiritur, 
inducar.poltcrioricafu  locatio  crit.  vcluttfi  do- 
minuslocare  fe  dicat  fundum.quanti  aliasloca- 
ti  folct.vel  quanti  ipfe  aliis  anrca  locavit.  Quod 
autcm  attmctad  /  it.  C.  h.  t.  in  ea  omaino  prx- 
ftjpponcnda  vidctur  ccrtamcrces ,  cusn  ibi  pro- 
ponatur  Jocatiojamaliquotanuosduuflc  ,  nt 
proindecum  mcrccdcm  farpius  foluum  furfle 
appareat.non  pofftconfuetudo  prxtcriu  alttct 
explicari ,  nili  qux  fic  circa  bonicatem  ftumcnti 
antca  foluti  cum  Salicer.  vcl  fi  dubitctur  ,  dc 
quantitatc  lnicioconftitura ,  cx  tcmporcprxtc- 
rito  dc  hoc  ftatuatur.ut fclicct  cx  folutionr  tot 
V.C.modioruuiftumenti .  aliquotanms  fa&a. 
cam  quanritaccro  Joco  mricedis  mitio  conftitu- 
tam  fuiflcprxfumatui:enimvcio  U  oullammer- 
cedcmncqucperfc  ncque  pcr  rciarioncn  cer- 
tam  cnnfticutam  futfle  coniV  t.noa  locatio,  fcd 
contracl  tts  ci it  innomiuatus. 

Atcjtt*  hincpr*fx>jlert.jVctgit  porroTrcut.im- 
probarc  eos.qui  cc  antr  tradms  intcr  emtmneat: 
tc  condu^ionemdirTercnciam  ftatuutit.  Eaau- 
tcm  non  omnino  vidccutciic  dc  uihilo  .  quia 
cum  cmtioin  pcrpccuasn  &  femel  unoprcno 
rcm  totam  transferat,  nonpoicrucorr.modcad 
eonfuecudincm  pro  defintcndo  prctio  rccutri, 
maximcproptcrgraviutcm  prxjudicn  ,  quod 
ceflat  in  locat  ione,qnx frrcaanua erTc  folet :  & 
cumconftetex  l.i;  %  wb,  U*i  ia  racitc  tcpcrilo- 
cationem  io  ead.pcrfona  fub  priori  racrccde,  no 
abfurdum  facrit ,  reperiio  pcrfjna divcrfa.prx- 
fcrtim  fi  ftatimhnita  iocatiooc  res  altcti  locc- 
tur.Secundim  nxcftatuipotcit,  aIi<iuando  fu- 
tuum  locatioaem  cruua  citracxprciTam  rclauo- 
nem  ,  ubi  vidclicctalias  res  foliufucnt  locari 
proccrumcrccdc,  quomodo  hanc  fentcntiaro 
accipit  Ge»M/'i.a»ari«r.M/fl/.t.»^.Carterum  au- 
toresaTtcut.allegatihanc  duTtrcntiam  emtio- 
nis&  locationisnontradunr.Sarfc/.c^  SmIic.  iu 
adconfuctudincmnoncxpreflamcrccdcrecurri 
dicunt  urpierumquccontractum  innominatum 
aflc  Jatcammmeque  aliadfiald.tradit ,  aifi  quod 


TIO  XXIX. 

confuetudmisfichabenda  ratio.  Czterum  Ale- 
xander in alnspianetcrm:nisdocct!,  quod con- 
duclusad  mciumaliquod.intciiigaturcondu- 
ctuscum  confueto  falauo  :  &  adhucmagis  di- 
vcifus  Jafoo.hoc  taututn  docct.  quod  bonum 
fit  aigumcntum  ab  iis.qux  foiita  funr  fieri.loca- 
rioms  in  fpccie non  mcmiuit.  Qux  fcilicet  ofte- 
duntaucores  iftos  aut  oullo  mo«io, aut  nimis  nc- 
gligcnteraTrcut.infpedlos  fuilfe. 

Lir.  H. 

Improbat  hic  fcntcntiam  Dd.  circa  dcfinitio- 
ncm  locatotis &  coductoris.  Vcrum  cum  ab  ipfo 
Tr.locatio  detiniatur  contuctus ,  quo  ufus  tei, 
vel  petfonq.id  crt,opera,cena  mcicede  m  utacur. 
optima  conlcqucntia.rc!.  &opcra  locatt  dicctur. 
&  confequentcr  qui  mciccdcm  accipic Incator: 
quidacxnJuitorctit.  Ninmum  locatiocltut 
jam  dicrum  tcivelfacti.id  cft  ,  inufu  rri  vcl  pcr- 
tonx cjuscrrcctusfpcaatjollo cafu idrm  fcoi- 
pcr  ctt  locatot  &  conductor  hoc  divcrfo  rrJpe- 
titu  idcm& lootoi  &  condocior  dicipotcft:iJ- 
Iudquatcnusdicuorlocari  opusfacicndum,hoc 
quatcnos.  iltcriusopc  asconductc  :  quomodo 
cx  advcifo  idem  opUS  facicndum  conduccre,  & 
opei  as  l<  caic  dicirur  t  profis  mod:  loquendi  cx- 
cmplapalliroapud  autoicsoceirunt,  &  in  jure 
noftio  inln  $  fcn  / 11  §  i  &  ?  l.io.$.7.ltg.i}.§. 
ftn.l  30.$  i  J.4X  m/r./.<tj  i./.6o.f  J.  l.6z.  h.trt. 
poitcr.o  is  modi  cxci.  pia  occurrunt  tnl.  t.rnpr. 
d  •jhthtt  mH  Ug  i,  Jtljuqutnct.  infnm.  i.6.d. 
f§finlJ.tf  $  9  {ji.llh.t.  &  ifl  tcrmu-iis  tnl 
1  wiquialiquid  f-ciendunircccpit ,  locatoro: 
conduc^or  vocatur. 

T  H  E  S  I  $  II. 

Protegulaptoponit .  quod  lo^ati  pcflintrw 
iocoromercio  poli  x.cui  rcgu'x  miror  cxcmpli 
loco  fubjiciufuraftuctum,&  firailcstes,  ioqui- 
bus hxcrcs roinus  pcrfpicua  eft  ,  curo  cx  Dd- 
communifenrentia,  nonumipfc  ufusftuctus, 
quam  commodius  utendi  locata  cenfeatut ,  de 
quofupu^.U.r/rio. Ncc vidcoquafnam  in- 
tclligat  funilcs  rcs  ufusfrudtui,  prxrcr  habiutio- 
ocm,  quxcx  coaftitucionc  Juftin.Iocari  poteft. 
ufusautcmnonpoteft  $.  i."r>  jttf.lnfi.d. uf.fr 
hnbit. 

AdJtttitun  mr*.  ]  Excmplumaffcrt  ciutui 
fiaic.dejurcpcicipicndi pedagii  :  quodtamca 
cuai  fit  fpecles  quxdam  regalium  ,  haud  fcio  aa 
reAc  hoc.&  mter ca  qtrx  folo  cohxrct.icfcratur. 

StdfrtUtt ftrmtute  ]Set vitutf  picdn  locari  pol- 
fc  ncgat.cf  cobjtreat  pr  ^dio.  Qux  ratio  licetBat- 

toh. 


Dy  GQOgk 


DE  LOCATIONB  CONDUCTIONEET  EMPHITBUSI.  tjj 

roli  fit.umenno  videturbona.q?  ipfc  Bart.&  ru  natornomincdonatarii  poflidcrcccpit.domiui" 

eo  Trcusl.  jura  folo  cobzrentia  aliqtta  Jocari  umabilloabcar.dicinon  potcft,  quodhoccafu 

pofle  coccdunt.  N-qucfatufacitdivcrli.as  hzc,  rcspropriaconducatur.  Quod  ad  rcsvenditas 

quod  fervitutes  illz  nonta.  tum  przhdioinhz-  attinet  ,  duylex  omuino  cafus  eratdtftingmcn- 

rcnt ,  fcdct,amaltcri  prxdio  dcbrntur.  i.  quia  dus:aJtcrfimtliscafui  prxccdcnti,  cum  couducit 

magis,  imo  fcre  tantum  inhzrcte  vidcnrur  prx-  ipfc  vcnditor .  &  hoc  modo  pcflcflionem  domi- 

dio  fervienti.ut  mhii  prohibear.quo  minus  fub-  niuraque  tranbtcrt  in  cmtorem ,  qto  cafu  iuxta 

ftitui  poflitaliud  ptzdium  dominans,cuju,suti-  przcedentiarespropria  conducinon  re<£t«dici- 

litatemrcfpiciatfervitus.quzfc.locindafitdo-  tunaitercum  conducitcmtor  ,  velut  in  fpecic 

nino prxdii  vicini.-  quod  cxemplo  pignoratio-  ltg.it  qutii.$egoii.verficul.qtudvi*utcU}B%.  ubi 

nisconfirmatut  ,quzfinonob(unteiiJaratione  fundum  fub  pacto  addictionis  vendicum  inte- 

Tr.admittitur  ,  juxta  tradita  fiipra  Mjput.17.tb.  rimconducitcmtor,  &  w%.20.$.i  cumlrgtbut 

ii.eriamadmittipoterit  Jocario.i.ratioiluTr.  jtquentibm  hoctit.  ubi  emtor  conducii  fundum, 

■on  impcdit,  quo  minus  pcrlocationcm  Icrvi-  donec pieoum  foJvatur.  Et  hoc  quoquc  cafu  n6 

tus  ab  initio  confti  ui  poflit  .-  fed  hzc  potius,  rccleputo  dici  ,  quod  conducatur rcspropria, 

quod  natuizletvitutura  rcpugnat,ut,  przfcrtim  quoniam  fundusnon  cx  caula  venditionis,  fed 

exprcflead  tcmpuc  conUttuantur  l.+.d.fcrvit.  raagis  locationis ,  ex  qua  non  tranfit  dominium, 

L  1  t    B.  emton  tradirus  videtut  ,  quadecautil«//.i©  & 

EttAm mlttne..  ]  Hzcquxltioinomnil>u*fere  /f^KMWiiV.actiocxlocato  contra  cmtorcm  datur, 

contiaclibus  occuirit,&  hatfrcnus  iocatiovalc-  &  alias  communi  jutc  fidc  non  habira  dcprctio, 

bn  ,  ut  conJudtort  ignoranti  cfficacitcr  oblige-  ncctraditionc  fcquuta  dominium  incwtoreift 

tur  locator:  cztetum  qui  rem  alicnam  fcicnslo-  nontransfcttur.  Alia  coutiovetiu  m»vctur  lic 

catjcontra  officiimfacit,  imo  fi  res"mobilisfit,  D.deciphcationc&  conjundtione  legio.$  ult. 

futtum  commirtit:ou3d  fi  tamen  cum  eo  domi-  cum  U.fequentib.  Et  Cujacius  quidcm  quem  Tr. 

nm  non  concurrat,  quo  minusconduetor  racr-  fequitur/.ii.iu^r.vult  &  cmcndari,  utpro,i/fi», 

«cdcm  ptzftct.jurcnon  rccufabit.  legatur, ideft.ic  conjungt  cum  fiue/rj.io.  quafi 

Lit.  C.  &  D.  unicus fit cafus  ,  quocontractus hicclaudicat, 

Ztixm  conduRoru  prafrtt  ]  Mtnus  comraode  cumrem  fub  legccommiflotia  vcnditam  emtot 

dici  vidctur  locan  tcs  cnnducrons  propnas:  rc-  intcrim  conduxit.Quz  fcntcntia  mctito  difpli- 

ctius.rem  poflclocari  jpfidnmmo :  quod  accidir  tttRobertoi.ttnimndverjion.u.  Equidera  leg.iu 

in  rcbtispignoii  datis  l.yj .dt ptgnvrat.*8ion.l. yj.  optimccohzrctcum  /rg.u.in  quibusduo  cafus 

d.Acquir.piftf.  quibus  l^cis  ptopooitur  dommus  proponuatur ,  quibus  cx  locato  vcnditor  fundi 

rcm  liiam  pigtioril  mrein  cicditorem  translata,  agit:umisquovcnduio  poftea  folutopretie  co- 

abcocondiixiifc  :  &  proindt  ipgencrcncgan-  firmatur  :  alterexquopactocommifloriocon- 

dum  non  crat  htcr.B.conduci  poiTc  tcsproprias,  tractus  refolvitur.    Qnod  fi  quisoftcndat,cum 

aquaphrafircvcranondifictt  ,  quzinthefiut  illo  cafu  contraclura  claudicare,  utique  jugula- 

divcruproponitur,  locari  pofle  resconducloris  taeritCujac.opinio.Duplicem  quzftioncra  cfle 

proprias .-  idcoqtic  ;  :  opofitioni  &  rcgulz  nega-  tecxe  obfervat  Robert,  d.ltc.  fcilicet  rci  nondum 

tivz,quod  conducinon  potTeot  res  propriz ,  ex  traditz,&rei  jam  traditz:piiorica(u  conduclori 

dd.textibuscxccptio  fubjicicnda  erat,   Sed  vt-  cidcmqucemtorinoaexconduc"lo,fedex  ven- 

deamusdcexempiis,  qmbusTr.Jocari  rcspro-  ditoacrioncm competcteftatuit.    Verum  cum 

ptias  condncloi is,  vd  clarius  rcm  propriam  co-  tes  cx  caufa  locarionis  tradatur,cx  conduclo  po- 

ducioftcndit:& aithocobtincrein  rebuj  dona-  tiusagcndum  fucritaut  non  minus  vcnditori. 

tis&vcnditis  quod  ex  textibusciutiscxplican-  quam  cmtori  ex  venditoagcndum  erit :  apparet 

dum  eft :  &  quod  ad  donatasres  attinct,  exl.77.  autem  indd.ll.de  cafu  tci  ttaditz  dilputari ,  quo- 

/r«'viW/f.idnonprobatur,fcdhoc,  quoddo-  niam deexigendamctccdedifputatur.    Et  ho« 

nator rem  a  donatario conduccns ,  nomine co-  cafu  omnimodo cx locatoagct vcnditor norninc 

loni  eamtenereincipicns,  hoc  ipfopofTeflione,  merccdis  prorata  tcmporis ,  qoo  pretium  folu- 

&  confequcnter  przfuppofito  timlo  habili  ct-  tum  non  fuit:re  autem  v.c.  corrnpta  &  confnm- 

iarndominiumtransfeneintelligBtur.  Bt  cum  u,  otfibi  fruiJiccat,  vei utinterclfi:  pizftetur, 

igitutipfopuucxocoaduclioaiit.poftquundo-  qjuodthas  ialocatioae  vulgati  juriscft  .  emtot 

Xxx  i  «ge^- 
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agerc  nonpotcrit.  qaoJpropter  crationem  co- 
jimct.nn,  quam  implcrc  peues  cir.to:cm  cft,  pc- 
riculum  rct  id  ipfum  fpcd.u :  quomodo  hocrc- 
d  e  a cc  i  pi  t  Sc  e xp  1 1  e  at  Act u rf.  inj *pe  J.  I. 1  o .  § .  ult. 
cumjeqj.D.h  t.  Lit.  B. 

E/;.»//K-5?.:rnvw/j.]Sub|icitmcicgcfi,  hoc  fic- 
ri  pollc  t>arjum  conicafu.luquo  nulla  ..lancdu- 
bitandi  i atio.ucijiic  hoc  fcorliin  proponcrcoc- 
ccilum  crat.quod  rcs  communcs  utriufque  pro- 
pnx funt.de  ijuibus  adum  ht.B.  Planceo  fcnfu, 
<juo  rcsalienaslocarepoflcdixir  dul.ltg.B.  ct- 
iam  ab  alteruuo  tanturn  rcs  comrauncs  pote- 
runt  locari. 

An  mnlier  hcationi.  ]  Qurftio  hxc,  ao  mulier 
tcneuurfl.ucfncationifjctxarnarito,  vcl  vice 
vcrfa,  potiut  proponcnda  ctat  co  loco ,  ubi  agi- 
Mtdctfajifraiflionc  ublmationis  in  fucccilotes 
6c  di(lin:;'ic  idum  intcr  univcrfalcs  qui  tcnen- 
tur  /.  io.b.t  &  lingulares.  qui  non  trncntur  /  em- 
ptonm  >j.C.ejJ.  ExcjuorecleinrettTfcutict.il» 
verffcil.tnvici/fim.  maritum  utpntcqui  fucccl- 
fot  (ingulatisclr,  non  reucri  cx  locutioocquam 
uxoi  fccit.mrcdotis  conftituuoncm.  Sed  den« 
dctanpotctt  judicmui  Ticut.  qui  diverfiim  fta- 
tuitinquxthoneinvcifa  ,  an  muiici  locationi, 
quain  matitus  fecit  conitantc  matnmomo  ,  eo 
ioluto  ftarc  tcneatut :  hoc  cntin  arfirmat  Ti  cutl. 
inlocationead  modicum  tcmpus  fada.  Aqitin 
Tcgulatiter  )urc  noftroomnis  locatio  ad  medi- 
cum  tcmpus  ficri  intell  gitut.-  ncquc  ratio  appa- 
rcr,  quarcmjnusrr.arirusquamuxor,  (uictque 
•au;cm  eft  fiicccfloi  fmgularis,  )  adcomr.dum 
fci>  a.!um  tcucri  dcbcai ,  cum  etiam  potioi  ratio 
pio  uxorc  cflc  vidcuur.qtix  prxfercim  poA  /.;o. 
C.dejur.  <£>*.  dotafis  etiam  coftantc  n:atrimomo 
domina  pei  manfit.  Ncquc facir  pi 0  Tt. l.is-S-fi- 
fd.mant.  quu  imo  locus  illc  rctorqtic! ui:  quoni- 
ameo  ipfbqtiod  mnltcr  cavcrc  tcnctur  raatito, 
com  obligatam  non  cflcconfcquitur ,  cjuoniara 
cautionis  hic  cfTcdnscft.ut  quod  marir.us  colo- 
□o  expullo  ciusquodintercft.nomiucprxftitit, 
abuxoic  rigotc  cautionis  eonfcqtiatur.  Ratto 
autcm&xquitashujuscautioms  ,  quxabalio 
fucccflorc  (ingulan  non  cxigitur.  in  co  confiftit, 
quodmaritustanqu.ira  jurccivili  dominustcm 
abuxorc  fibi  tradium  bonafidc  locavit ,  eaqne 
nouliberacinsvoluararc  utiqucad  hocnond:- 
iccta,  fcdcx  tationefc  neceflitatc  jurisad  nxoic 
icvci!a  efl.  Et  hoc  fc.  cft  quod  trad;r  Cyn.inl  em- 
/er.  j  C  »V/.qticd  mulicrteneauii  (rarciocat  oni 
noii  pxxcifc,  fcd  caulatiyc :  quod  diftindius  ex- 
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plicat Sal.  ih'd.n  t.quod m;  I.ernon tcnetur pt»- 
ciic  ftare  colono,  qui  excondudo  advcrfui  earn 
fc  tucri  non  potelr,  fcd  expuifus  agctcontia  rna- 
ritum.&c  hic  cx  cautionc  contra  nutlicrcn.fic  iflo 
rclptctu  caufati vc  tcnetur  ftarc  colono.  q»od  ad 
huuc  fiaem  cautioncm  prxflat.cif.;  quam  maii. 
tus  ccndcmu.uus  [egrciFum  contta  xoicmno 
habcbit.  Planc  non  obftar,  quodcx  latiooc  juris 
Tctcttv  cr:am  dorr.iuium  furd:  doraLs  :n  hxiedc 
traufibnt / ui fuad.ekt.  quonurn  i.ctiamdivor- 
tio  lolvirui  matiimonium.  a.  hic  non de cafa 
durantis  adhuc  jurismariti  ,  fcd  peradionem 
dotisplanccxtuuti  tradaturj.  poitquam  nova 
conftuutioncrn/.;o.  C.  d.  m.  dst.  audomulieris 
jutc  vindicatio  ci  data  cft ,  vix  cft  ,  utampf  us 
domimum  in  hxrcdcm  ttanfirc  poflir.  Porio  v«- 
rias  diftmdinncs  intcr  lucccl]  icm  fingr.Iaicin 
cx  vo!nnute& nrc.  llit.uc,  &circahuncd  ftm- 
dioncs.  vidc  af  nACyn.  d.  I.  g.Cb  t.  ry  b*tt.  tn  d. 
I.  if .  %  «//.  (olut.  v..\tr. 

Htjic  et-.ain  jttte  Saxon.  ]  Accnmmodat  hoc  ad 
quaft.   poftctiorem,  anm.1r  ruMencaiuift.1re 
locatiom  uxot  s,  in  hanc  (entcutiam  .  ouod  pet 
conllituiioncmctcctorrsAugLlri  ,  tcxtusluns 
S>ax  cx  quo  aJitgcnetaliccr  vclunt  nonobligati 
hxredem  ,  lntcli.  >a  ui  di  boms  uxoiis  non  Jo- 
catonspropriisutnimirum  maritus  poft  morte 
uxons  ftaic  locationi  non  ttncatur.  Hadcnus 
vciba  Tr.  in  quibus  noc  vidco,  qucmodonon 
vitiofaapplicatio  :  fiquidtni  oropcnitur/«  verf. 
fednn  victjflm.  iocata  res  fuiflr  ab  uxorc.antcqua 
buic  lnaiito  nubcretifcd  hic  fada  ab  nxoiccon- 
ftantcmatnmonio.-autfi  ai  tcafsdam  intelligas 
non  n  fiincptcquxrcturdt  n  ortc  uxcns  Poiro 
cum  lure  Sax  comrrunio  ■    ,  :am  rrruium  bo- 
ncium  intioduci  d.catur,  utipfc  Ti.  Itipra^. 
i.h.t  6.  &  omnium  bonorum  uxoris  acminiftra. 
tiomarito  concedarur,  non  animadvcito  quo- 
modo  cirra  confcnfum  mariti  muhcr  Jocarc  icm 
potuerit.Sed&amphuscuIusSax.dehxiedc  Jo- 
quatut  ,  coutiq.maiitusuxotishxrcsnoneft. 
Haudfcioquifadumut  hicimpingcictTt.  inrc 
fatis  raanifcfla:  quomam  bic  ftnfus  cft  conftitu- 
tioms  Augnft.quod  putatur  gr^eralc  cfle  m  qui- 
bufcunq,  hxrcdibus,  id  tcilriugcndii  cflead  I  x- 
redcs  uxotis,  cuius  boiu  a  mai  ito  ut,  ort  lc«(t> 
mo  adminiftiarorc  conftanrc  n  auui  oD:o..'oca- 
tafucrunt.ita  n.habcni  vcibai^ifdltirD  iMiiiVitcr 
fclchcr  tcrr  cicmctni^dc^  titt  r^cn  Nf:  bcatotis  ct» 
gcnc.  fon&ct  uroii  antcnj  Gtek($  'ZScik&qiucm 
»«rfta«Oni.  Ncqiobfcuia  ratipcft,  cj>  kajrcdcs 
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▼xocis  ratiotie  n  an';i  a  q»o  catisj  non  habci.fuc  uro  tranfcat.    Equidcm  poftit  rorcc  Tafallus  i 

ccflb  um  finn  liariu  licc  ivbent. pur.<rim  tamen  poenaprivanonis  proptermentcm  luam  itade- 

hxrcdcs  mariro.qui  bnn.i  fidr  eg  r.  dciodrmni-  claratam  Iibcrjn  :  cjetcruqmn  *iuH:o  ,  antali 

ratr  caver c  rencn.arg   J  ij  §  ult  fcl m*tr  Ex  lus  paelo  translatio  domin;]  ucilis  polfit  impedni. 

apparct ,  cjfum  conltirutionis  Sazoo.  Aiguflti  fiquidcm  cx  oatutaliuiufmodi  locanoois  iftud 

nonelle,quoraulicrJocavit,utaulchocappluat  tcanfeat,  quodfortiusrradttiocum  tttuJohabili 

Rr.  fcd  quo  loca»ir  maritus-  quam  pacium  opcnxur  .-   vdut  ita  tc  cx  caufa 

L  r  r.    F.  oenditiouistradira,pa<frodominijtians]jt:onon 

EtUmfimditm.  ]  Hoc eoutrovetfum non cft,  potcritimpeJui.  Exquoprtusctiimilluddeex- 

fedquodra  exeg;  fiaddimr.  poflelncari  ad  lon-  cufando  vaiallodubtum  ledditut,  quodaliaset- 

guni  rempus:q>  negaorD*/.  Cfcr.  %  ftudHm,a.\\  rjp  jim  rc  vcodira  fub  c/ufmodi  p.i<fto,  ne  dominiu 

txto  Mo^j.htc.col  z.dtrcbn.t.  cujus  rei  decifio  iraafiret.exrufjri  pollit:  ntfi  quis  hancdirFerccix 

peodctaquzittonc/^,4  lit.C.ia  cx  locanoncad  raconcm  dedenr,  quod  opinio  dc  runsfercndo 

logumtcpus  iusreale.&utDd.  Joquun.ut,  u:i'c  utili  dommio  cx  caula  loeationis  diuturnar ,  au- 

dominium  transftratur.Trcut,  porro  fcntcuti*  toritacc  ponus  Dd.  quam  ccno  jute  nitatui,  Jc 

frue  hancadfcrt hac lu.  rationem  ,  quod  fcuJum  quodcum  locatioexfe  titulus  tnhabiJis  ilt  ad 

fit  Ipecief  ufus  fruclus  gcneiatim  acecpti.Vbi  nu  transfercndum  dominium.facilius  in  noftra  fpe> 

fatisliqnct.quid  mtelligat  pci  ufumfruitnm  ge-  cie  cfTcausiftc  padro  impcdin  poflit:  cum  piar- 

neiarim  acep:um  :  qu  .r.um  hunis  duas  tantum  fcitim  etiam  translattcne  ut;Jis  domini]  domino 

tra  J.:ntur  Ipccic  s  cauljliv  &;  foimjlts.  Dc  illo  ita  jus  fuum  non  jurcrauir.ouaodoquidem  vafallus 

juseft,  q>  Dominus  plenus  rccuta  prot>rictate  etiam  fubmfeudjrc  potcft :  quod  tanten  (peciali 

ufumfrudtum  quocunq,  modo  fepararc, Sc  alrcri  ]Utc& eerti* hmitibus rcceprum,  ad aha  ,   v- c._ 

ccftmicrcp  flir  cp qcnus ufusfructusValillo co#  concellioncm  in  cmphyccuflin  potrigcndum 

ccdi  nopotefl.itd&f Htnalis.eu  ipfclpeciesnfttl  non  cft. 

fiucl*  'it,  no re&i dirccir  feudu  ufusfructusgc-  Lit.  G. 

ncratim  acccpti  fpccies.  Scd  nimitum  Tr.  voluit  Tracutur  hic  dc  locationc  fACtomm ,  qualia 

feudufrparareibulufruau  jurenofho  cognito:  funt:  ncn  omnia  ncc  quatvis.lcl  locari  folita.ac 

«o/.aiiirnadverccreraliqius  fcudi  qualitares  ab  ufu  docet  IC.jj»/.  5  $.at  cumdo.depttfcrtft  vcrb.  circa 

frucfcu  tllocflc  alienis:  fcdforraflis  reftiusdixif-  cujuirci  dcfinitioncir,quam  Trcu.tradttrrmam 

fetefleufumfiuctu  plroiotem,  autpotius.juxta  Dd.varutionem  non  dcpiehcndcmam  ©•  B»ld. 

not  nta  fop.difi  1 6.cfl*c  plus  quam  ufumfructum ,  Salicct.  Cafirenf.  indttl.%.  at  cum dt.  ubi  propria 

cjuodfus  illtid  pcrpciuii  cu  v,  annexo  vindicandi  hujusrci  fcdcs.nihil  hac  dc  re  dilputant.  &  ibid. 

(Utc.uf  ifru^ui  quomndocvn«ji  confidcraio  no  lafon.airhcci  Dd.  communiternon  tangi.  Bat- 

covcnit.Eft  &  slia  de  caufacoilccbOiltaab  ufu-  tolus  diftinguit  iutcr  mcre  fidta.qnx  fimplicitec 

fiuclu  ad  fcudum  vitiofa.  quod  ufusfruftui.  oon  facit  objeclumlocatioois  ,  5c  qua;  habc«t  ad- 

locari  tantum.fed  etiam  vendi  pofle,  traditur.de  mixtum  aliquid  jutis,  qua:  fubdiftinguitin  mo- 

<\\io  Jijp.  16.  Scfeudum  tamen  vendi  aonpolTe,  mcntaoea,  quxhincrcmovet,  ut  manumittcre, 

conftat.ficutnecpcrmntjri  necdon.iri.qua;  om-  fundum  vendcrc,&  fucccfliva.  quz  eiiara  ob- 

niaafuftuc^taarius poteft  Recliof  tanoproTr.  iedum  Iocjh  nisfacitvelutcaufaminforoage* 

fuerit,quodlocatin  tahs.neq,  nppignotationeqi  1c.Ver.1m  rc  bencpcrpcnfa  nonapparet.quomo. 

alienatio fit.de quod.th.^.ht.C.  Iliaporroafler-  docx  momcntaocitate  aut  puritatc  bcli  redte 

tioTieutl.  quoddonaioiuru  utilciutc  civtli  fit  hjtcquarft:odecidatMi:quinfiqais  altcti,  uttera 

incognitnm.adcoq;  nubV.m.duplicitcr  laborac  t.  ipfis  vcmia. ,  mcrcedcm  conftituar,  locationem 

quodfr.rtafli<  licctverba  dcfinr,  rcs  ipfatam-n.  cflcputarimvcl  arg./  regafii  1 9  ^idtfrtfcr.vtrb. 

& jus aliquod  doraimo  pioximam  noo  fif  a  jure  ubi  Incatio cft  li  quis  altcti  mercede  dat,  ut  icrn 

noftroabhorrens  Dcindc  vitiofa  coJleclio  cft.cp  ipfooppignoret:&  amplius  1II0  texcu,cp  fadlfi 

jute  confiictudinaro  vcl  lcge  etiam  prcterjus  liiudaliquid  b  ibeat  iuits.ftntctia  Batt.fortifllme 

cirilealiquidporcft  iriduci.dequop/utibusadu  rcftirariait  laf  DcfiiiitioVultciqTrjpbat.paulo 

faprzdijip.i  f.tti,  1.  Ut.  G.  AdditdcntqueTreutl.  obfcurior  vdetur,  neqtfansapparct.quid^  rem 

ftantccommuoi  fcntcntia .  q»od  vafallus  rem  in  altct-*  i  itcJiigat.an  corp*aliqi,&  simisaiigiifta' 

longura  rempus  locare  non  poflit.eum  tameti  fuciUdcfiuitio,&reiuttH«^  /,i9  $.>.anf,rnP^-" 

cxcuiarificiaauaiadjcccxic ,  ac  atilc  doauai-  «» 
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cttet  negotium ,  &  itidem  obftat,  quodiupo-  fedhoc  Infid.huaui  funtfm  fac.  quonratrt  i  vere 

ftularc&advocatiamptxftarenonfanrf,13aIo-  fervis.  de  quibusibi  3g,tur  ,   adiftos  ramnlo* 

cati  folita,ficut&  refutatiUam  fcntentiam.quod  auliaillatio. 

inl.iinpr.fi  menforfalfmtd.  negatut  actio  locatt  T  H  E  S  I  S  III. 

cumta<Ttenopetatnremcapr«citetur.M  hipnn-  L  i  t.  C. 

cipalts  dtftmctio  huius  rcia  qualttate  tpfa  fa&i  Permiflum  hicaiteflc  contnhcnribusfeinvi- 

petcnda  vidctur  ,  quod  proptcr  gtauitatcm  &  cem  dcciperc  etiam  in  fovocon'cictuix  ,  ncquc 

dignitatem  fuam  fpetnat  c8pcnfati&  acftimati  hoc costranum  cflc^flitio  honi  »tri.  Qnodfa- 

merccde ,  cuiufmodicft opcraadvocati,  meJici  ctlcadinifcnnt  ippelljrunc viri  honilattusfum- 

&c.  qux  videtuteflc  feotcntia  ex  Dd.  telara  a  ta,  ut  opponatut  vito  ma'o  &  nnprobo,cztetum 

Moz.^.hic  ccd.z  o.io.Inaliis  factis  mrctciTed  cam  vcrbis  illisproprie  ,   &  pluh.fophicc  prxfcrtim 

ao  cx  co  utilitasrcdcatad  altcrum  ncc  nc,  quo-  Stoice  ftimtts,  nugis  eft  ut  tfta  feutcntia  falfa  fit, 

niam  hic  locationis  finis  eft,  ut  commoda  noftra  mdicc  etiam  Cic  5  off.  ubi  ait  vitum  honeftQ  cffic. 


promoveamus:&  in  locatione  hmc  mcrces, hinc  innumerabiiibus  ofhciis  &  laudtb  contineri.  Et 

ulus&  utilicasrequintur :  atque  ica  dcfcn.iipo-  «udiamus  ipliu*.  fcte  n-  ttrmiuishac  dc  re  fentc- 

tcft  lontcnria /*.»«/.  y$.atcnmff,dcprtjcr  •jerk.  tiam:  proponit  lbiduplcx  cxcmfhim.alterutvi  c- 

ubi  facta  locart  iblita  dcrinit ,  cx  quibusao  j.tc-  ius  auiacdcs  profcubcns  vcualcs,  vitium  earum 

rum  tcdit  commod-jm  pecuniatium  :  ut  Jc,  ien-  non  r,L):cat  &  eintorem  ctraie  patitnt,  altctum 

tentu  hxc  KftringactM  ad  hoc  genu*.  faftorum,  eiu» ,  t]ui  cum  frumcntum  in  civitatcm  aliquam 

qux  mercedexftimart  &  poll'unt&  (oJent.  I>!ud  famc  taborantcm  advexiflct,  &  aliosmcrcatores 

autcm  non  ptobo  ,  quod  utlocatiofic,  Jaf.  lbid  cr.m  ftuiticntopropediem  adfuturosfcirct,  hoc 

rcqu'ttt.  utpctfonaopetaslocatehtfolitj.quo-  ipjbm  cives.u:  fiumentu  fuum  carius  diflrahe- 

niam  apcMlonx  qua!  utc  hxcics  vanati  non  po-  rct,  ctlavir  Rdjcisdiv?rfis  opintonibus  ipfc  ita 

tcll: &faat«<  /.!<>.<.  I  frtfcrjtrb-  ctcnim  rcm  lu-  proountut  :  non  vidcturnccfiumentanui  ille, 

am  pro  aliooppignotarc  ,  00:1  cft  factum quod  nccxdium  venditorcclarccnrorcsdcbu-flcncc 

quiscxerccrefolcat:  &  li  quis  non  arttfcx  ,  fcd  cmolumcnn  fui  caufa  ignorarc  permififlc  eos, 

qui  v.  c  pingcndiarrcmanimi  gratia  didicit,  o-  quorum  idisteriit  fcirc  :  hoc  cclandi  grnus  non 

peramfiumptomercedcalicuiaddicat.non  du-  eft  hominisapetti,  non  fimplicis,  noningcnui, 

bitavciimeflc  locationcnv.  ncqacobftat  li.mfr.  non  iufti  non  viri  bom:  vcrfcti  potius ,  obfcuti, 

fim:>}jarfa!>.m>i.  quu  ibinon  pctfonx,  fcdfacti  aftun,  fallacis ma!itiofi,callidi,vctei»toiis,val'ti» 

quahtisne  hu  atio  dicatur  ,  impedit.  Cc/crum  HaAenusCic  Etfi  qins  srdcs  catius Jocet vel 

hiccitcumO  tntia  hoc  opcratur  ,  utubnuiila  vcndat  quam  ipfc  codudutus  vel cmturus  tflct, 

iv.ctccs  cxp.clJc  conftituta eft,  an  aCtio  ci  qm  o-  &  eoprctioquo  eas  vel  eatum  ufi.m  mdignura 

pcratnptxbuit  danda  lit  nccnc,  dntidicetur, ,i*g.  cflc  tudicat ,  feccritutiquecootia  rfikium  boni 

L  n.de prdfverb  ey-i.t.lnjl.  iocati.  dequo  cttam  Yiri.  Pioindc  infcro  confcirrtixhuicfcnttfntix 

dijp.  17. th.i.  lit  E.  noncntJocus  ,  quod  prarfcitim  m  hoc  fcruetur 

Hucpeittncthodte.  ]   Aliquid  hic proponit  de  ius  finulcx  naturst.qnod  convcnit  cum  iutc  De- 

opcns  famuli»rum  qoas  hodiciiberi  hommcs  calogi  ,  quoiubemur  proxin  um  diJigcfc  ficut 

mcrtcdc locate folcnt,  quam  ncgaotiisdcbcri  fi  nosipfos  Neq;  pro Tr.  fanunt citati  Bal  &  Sa- 

antctcmpusdifcrdantnifi  nimiam  fieviriam  do-  Jic.  cxquib  t\\e  tnrubr.  C  d.tontrtth.tmt.^  u.hoc 

mtniprobarepoflint.Egovcrocxiftimo  fuffice-  tantumlcribit,  quod  fccundum  vulgaiemcon- 

reincdiocrcm  imoaliqnam  etum  qaamcunque  tractuum  natuum quilqi  praniovcrc ttudeat  u- 

Ixvitiam  probari:  quoniamhomincsJiberi  funt,  tihtarem  luam.  hicautem  innuth.  mdlu  C  d.u- 

&  ex  contuclu  obhgantur&  conveniuntur.neqi  fnr .  ubi  prolize  hanc  quatflionem  ttaclat,  pcttus 

ulUincospermillacaftigatio,  nifihocrcfpectu,  conttarios  tum  demumabcllc  peccatum  fla'utr, 

quodutpote  fcrepauperes  aliorum  imperio  &  fi  emtornoputetplunsicvalere.-  quoqu-dccafu 

cmdam  quafipoteftatifcfubiiciuot,  &dumad  ouiia  omnioodeccptiointerventic  dictporeft. 

miniftcnadomcfticafcobljgant.bocipiofiquid  L  1  t.  C  &  D. 

ncghgant aut  oflendant  caftigationem  quadam,  Ait  mercedem  definin  vt ab  ipfis  contraheoti- 

fcd  qurffitciuaomncm  fxvitiam  heris  in  fe  pcr-  bus  velabcno  arbittio.Qux  comparario  non  la- 

miticrcTidcntui. Nccquicquam&citpto Tt.J,  us accuxau vidccuxqiuajfongc  aJia latiocft  il> 

iius 
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Jius&  huius  dcfmitionis.vel  quod  ab  aJcerurro  ell  dc  ciTentia  focietatis,quod  in  dubio  parres 

contrahenciumdcfininnbnpoccft.vclquod  iub  incdligancur  xquales  §.primo  infl.d.focia.  fititt 

hacconditioneaut  modo  quantialtecucecxfti-  Cpcciedl.76.pr0/otiottiigisiib1tnt1m  indefinitu 

tnavir.  nec  faipendi  poteft.quomodo  fufpendi-  boni  viri , i|  ccrti  cleclu  cenfetur.iu ut  Nerva m 

tur  arbitrio  coJIato  in  tcrtiura.quo  catu  quia  fpccic  d.L  non  dtfinitntt,  nihiiominus  boni  viri 

hoc  non  definientc nuJJus  cft contractus  Lult.C.  arbitao parccs definieodxfint,fed in cafu noftro 

d.contrmh.tnpt  f.i.inJU.i  t. in.pr St.toc. (qui  tcxtus  nullus  cft  conuaclus  tctrio  illo non  xftimante, 

cp  obiteimoncamus.pioculdubioeftTiib.exW.  ut  adeo huic arftiraationi plus  vidcaturtribuea- 

/,w//.(raagis  coditionaiislocatiocouadtavide-  durn.Hxclicetiudifputaripoftint.non  tatnea 

tur.Sed&illaillatioinc6modaeft,q>  cudixiflet  dccft  ,  quod  pto  cotnmuni  fententia  ttibusfu- 

in  th.mcrccdem  definiri  alieno  arbitrio/ubiicit  pcrioribus  obiectionibus  reponatur:&  ad  pri- 

in  allegatis,idcoq; atbittium  tcttii  modo  ccrti  mam  dici  potcft  vzibum,emnimodo,ci riiicci eflt 

negotio  collato  fencentia  ci  us  vaJcc:qooniam  ez  accipicndu,ut  excludatur  cafus  nimix  incqua- 

co  quod  in  altccius  arbitriura  conferri  poreft.  liratis.iniquitatis.&aibiuiipraviracis.qarguit 

non  rccte  colligicur,quale  &cuius  fic  illud  ar-  -dolum  arg.  L79,profic.&L)6.d.V.O.Ad  {ccuadi 

bicrium- fed  &  pocius  dicendum  erar,  con-  rcfpond  tm, yiod  tn  d.l  ultim.Cod.dt^  cantrah. 

rtactum  valetc.eo  videJicet  definicntc,  quam  «w/.excluditur  aibitrium  boni  viri.pmirreread 

fentcnciaru.-cum  prxtetrim  Tr.  reduclionem  ad  cafum.quo  cercius  ille  arbicrari  noJuit.quo  cafu 

.ttbitrium boni  viti  conccdac./n  eo  deniq; quod  nullum  elTc contractum,  neceum  dcfcclum  per 

hc.D.infin.fubiicit.paclumumen  legis  *om.  arbitriura  boniviri  fuppleri  volaic  Iuft.  Vbi^ 

.miflorix  in  locarione  habirurura  locum,  nulia  oraninonocandum  cft,  quod  qu*  dicitui  re- 

.planc  cum  priccdeatibus.  de  maccdea/ieno  dudlioadarbiuium  boni  viri.nonfitremedium 

arbicno  dcfinicnda,  conncxio  eft.  quoddam  perfcfubfiftens.icd  acccdere&innici 

Lit.    E.  infticucx  ex  contuctuactioni,qu«d  clcganter 

SediaradeilioquodaTr.probari  diximus&  probat/.7o-^r0,/Wfl.ubiait  ICtus,  quod  pravi- 

fc.  hac   licuadiiur.quodiuiquitas  aibiuii  pcr  casatbicniper  ludicium  bonx  fidei  cortigatur, 

redudtioncmadarbiuiumboniviri  corngacur,  ica utvii illebonusnihil  aliad  fic  quam  iudex. 

ampltus  videamus.  Eam  \juidcm  fentcociam  Adtercium  refpondccur quodremcdium  Lz.C.d 

ftobantg/.  Cyn.  Bal.Salictt  inLuU.C.dtcontrmh.  rtfcin.vtnd  ccflatubi  iupcrcftaliaattio  ordina- 

tmt.  fed  contta  eam  ita  difputari  poteft.i  quod  riavcluc  hic  actio ex  contraftu,  pet  quam  ini- 

d.l.ult.&inf .  l.Lcod.dicuut  omni  modo  con-  quiuscoriigituri./.yj.pro  focio,ex  qua  appa- 

tra£tui  ftandom  cfle  &  fecundum  xftunationcVn  tct  temedium  rftud  exuaoi dinarium  non  cfle: 

facxam  ad  eftcdcuin  eum  dcduccndum  cfle  x.  fed  &  lzfioncm,paulogra*iorem  qux  eciara  fic 

quodiW*/.*//./w/corura  fencencia  difercc  im-  infra  diroidium.  xquitate  iudicii  cotrigi  racio 

probacur,  qui  ad  arbiuiu  boni  virirccurrendu  fuadcc.  ivg\m.l.yCod,ctmmuni»Htt  iud .ncccf- 

clTc.exittimabat.j.quiapcrxflimarioncillapars  fum  eft  eandem  oranino elle  rationem,  ubi  prc- 

aut  Ixditur  infra  dimidiu,  aut  ultra  dimidmm:  tiura  five  merces  ab  ipfis  contrahentibus,  &  ubi 

priori  cafu  non  videtur  admittenda  tedactio,  atctcio.cuiusfidem&xquiutera  contrahcntcs 

quod  hadenusipfis  quoque  partibus  fe  circum-  clegcrunt,fuerunc  definitx. 

vcnirclicec&exdd.cexcibgs  colligitur,  quan-  Lit.  F. 

titacc  iuxrapatcium  volucaccmatciciodcwnica,  Ait  in  ch.quod  in  mercedis  cercitudinem 

pcrindc  habendura  acfiabipfispartib.dcfini-  fidciuflbtibuscaueiipoflit.Quodnuliam babet 

tum  fuiflccpoftcriori  cafu  nihil  opus  viderur  racionemdubitaadi,ncqueahade  caufa  hic  in. 

aibiuio  buDi  viticu  ctfiabipfis  partibusprctiu  cercumaTr.quam  vcoccafioncm  habcrct.otio- 

diclurn  (flet.Iocus  Gticmedio Li..C.d.rtfc.vind.  fetepetcndi  quxftionem,  prolixe  traclaum 

icduclio  aucemiJIatcmcdium  pJane  fubfidiati-  fupiadi^.tj  rA.j./ir.E.quohocremitrimus 

um  videtut.  Ncqueobfrabic/. 76. «el  L 1  T.  G. 

quia  toclefaj  fratctnitatis  quxdam  fpecics  Valgatthicproponiturqnxitio.anraerceslo* 

xqualitatem  dcfidctat  maiorcm.vclquia  tcxcus  cacionisinpecunianumerauratuin,  anin  qaa- 

ciuuoftciidunt.quodlufi.incmtione&Jocaci-  visce  fungibili  confifterc  poflit.Ec  prius  cura 

odc  fpcciaU  auid  fUtucrc  voluetit,vcl  quia  non  Dd,vuIgo  coatuneotericosquofdam  piobacos 

.uitaxaciopictu.iuccriarampaiuumailigaauo  Yyv  iTx» 
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aTr.veriiis  videtur.t.ex /.1.$.  etmm.diviJ.  cum  autoonapu  ,  &  fit  contra&us  innonainarus, 

^ppofuillct lCtus  conuentu  tnter focios.ut  ftaA*  adjeda  ratione,quod illo  cafu coloous  aliquam 

quiresfuogtbilcsiuntaltcrnisannisperciperent.  (irnilitudinem  habeaccum  colono  partiario.Cui 

negatlCtu^cfrelocationcm.ncq:  hanc  rationcm  fcntcntixhocaddo,quod  naturalocarionisfcm- 

i eddir.  q»  mcrccs  certano  fueritconftiruu.fedq?  per  dcfidcratpecuniam  numeraum.qux  natura 

nollamercesintervcnerit.1 /x/.i  $.y»  quuf.iepo-  quafi  altcretur .  &  dcgcncrct  locatio ,  ubicctu 

Jf/^ulniKgJturcfleIocatio,quiapecuniadatan6  quantitas  fruftuum  mcrcedisl^codatur:  quod 

fSt:  Iicctcnim  aliquandohuiusappcllationeres  incafupropofitoadmitti(ua(irxquirasck  vulga- 

fungibilcs  vcmrc  vtdcanrur/.io.i»^r.//.i  1%.  J.  tacontrahcndi  ratio. ut  cx  fundo ccrta  quanrttas 

yd.rtb.credJ.i$.i.C.d.conJlip.ptcun  idumcnaut  frucruum  perceptorum  acolono  mcrccdis  loco 

frequens aut rrgulare  fuille  neciphluftin.crcdi-  datipoflic.quicolonus  hoca  partiario  divctfus 

derim:&  ex  d.l  io.corporaquoq;&  fpccics  vcr-  eft.quodhicpartemfruftuum^tertiam  vel  quat- 

bo  pecunix  conrineri  probari  poflit,  neq,  maior  ram,adeoquequidiaccrti,illecertum  numcrum 

tatio videtutcurinTinoautfrumcnto  quam  in  verbicaufa modiorumfrumentiprxftare  tene- 

fpccicaliquamercesconliiur,  &  tnl.x  §.j  drtb.  tur  Atquciufolviturargumetitumamepropo- 

cred.  mag:s  ezempli  loco  pc*inix  numcratx  fitum.cx  /  .1  r  %  6  l  7./.quoniam  hoc  quidcm  re- 

mcntioncvidcrjrfacerelCtus.Scljocdocctc  vcl-  gularecft.urcolontis  tiummiscclat,ledinlpccie 

lcq>  rautuum  ttaditionercr  pcrfic:atur:coq;  huc  dJ.u.  natura  locatioms  quodatnmodo  altcra- 

tciunt  textus  ,  quibus  (implicitcr  pocunix  fit  tur.Dicendumigiturcftiij  cafud./.it.  olivctum 

mentio/,4  <  li  &lS  7  iuf.pr,ey  $.i.k.tit.\.ctl.$  Iocatvtm  fuifle.  Eturpaucisadaliasctuoqucob- 

f.i.de  prtJc.verL. nbi  pccuniadatalocatioctTcdi-  ie<ftione$tefpondcamus,itaquoq;accipi  poteft 

«irur.ficut fupcnori cifu tn$  i  ewth.  Neque  q-  l.y.tnf  h.t.  quamvis  cum  fruc*lus  dicantur ibi 

volunt  CortJ.fr PtntHad rubr. C.d.refcmt  vend p.  penfari  cum  mcrcede,nihil  prohibcat  diceve.ini- 

t.f.JJS.M  pccunix  vctbum  ibi  commodederc  tioin  pecunia merccdemconftitutam  fuiflc:nec 

qoavisfungibtliaccpi  poteft,  tum  quia  vcrbum  abfurdc  quisdixeritcfle  ibicontractum  innomi- 

/#f»»i<iopponirur  rci,  tum  quialCusfc  rcfert  natum.  q>quid*neceflaiio  dicidum  ctit,  ftnulla 

»d§.pr*ctd  &  u  ont  pccunix  comparatlocatt-  quaut^tedcfinica.ut  ftu&us  invtcem  pcrcipe- 

cnem  cum  cmtione.neq;  verofimile  eft  divetfo  rentur.convcntum  J^^onas.Cxtcrum  in/.iy.w./. 

fignificatu  in  duobu»  f.f*inviceni  fe  fubfequen-  omnino  verum  eft,  mcrccdeminpccuniadiclH 

tibMCrum  pccunixvcrbo  vtiYoluiirc  4  «t/ir.  fuifle.  h  cadteclopaclo.utlocarorfubceruu* 

$.viim*br. 6. A/.iunelal.  16. $.1. d.fttrt.  vbicolo-  xationc  frumc:i:um  in  fulurum  loco  raerccdis 

nuspartiariusquiquaiifoctuscft.oppoNitur  co-  accipcrctcneictur  quonuibiait  lCtu$,q>domi- 

lonovcn     hic  dcfinirurqui  nummiscolac.Sed  nusquidc  Jgerc  poflitad  totam  fummam,  (qaia 

ekijcitur  hutc  fentent  x  prxcipuc/ ftdn  xt. C.h.  padum  a&sontm  muure  aut  confumcre  noa 

/.ubi  cctcoolci  podcfc  frurtusannui  locati  j)po-  potuit)  fcd  officioiudiciseonrineri,utuatonn- 

nutur.EclblutionesDd.quiautinitioin  pccuoia  noris  conduclor  condcmnetur,  qnantoipftus 

snercedcmcunititutafinguni.  aut  contraclum  intenft.in  frumcnto  poiiusfolviffc:3cergocum 

innominatum  effe  vo/uut,necrubricx,  ncc  rati-  ad  pecuniam  locatoi  cgerit ,  ncceflarioicquitut 

©niauttextuccnvemuut.cumprzfcrrimcontra»  dcpccunia initiofutflcconventum.  Nihil  piane 

ftusibi  bonxfidci  ,  nccpomitentixJoctts  cflc  obftar/.8.C.^/.quiaquatiusveibuvelmaxime 

dicarur.  Ego  propccriftnmtextum  dtftingucn-  dcpccunianiimerata^pprieprxdicatur^cumctu 

dumpucointcrlocationemoperarum.ubi  om-  nondcfint .  qwiquantitatemtantumdepecunia 

nimodoopuscftpccunia  numerata,  &rcrumin  numcratarccte  prxdicari  cxiftimarur,  quorum 

quibusfubdiftir.^uo,   quudautrts  locara  nuJ-  mcminitTrcutl.fupra-  M  «.  .    iLiJtt.F.  Fa- 

los  fcrt  ftudus  ,  &   idem  ftatuo  :  aut  fert  cilis  ctiam  rcfponfto  cft  ad  iS.C.ttd.  quod  lbi 

fhidus  ,  &  hot  demwin  cafumcrcedis  loco  dnci  poflit  cum  merccde pcnfari  tWtus.  vcllo- 

Juaotitatcm  cerum  ftucfuum  indc  natorum  caum  cffe  rem  ftuclus  fcrentem  ,   vel  illud 

an  pofle  cttftimo  :  qtiam  diftmclioucm  8c  quodpaulo  ante  didumcft  aa/.  19.  h,t.  Cur 
fentcnti.nm  poftca^drpichcndi  propolitam autcm  merces  in  pccunia  numctata  rcquiratur 

Ucet  tnd  /.11. C  h.tit  ubiait  lc  cogitaflcquoJaut  hxc  pnuceps  caufa  eft  ,  quod  lCri  diftinctam 

*ki  litapc.i  produccrctalcs  fiudtus.cV  litiocatio,  naturam  nominatoium&  «noomitutorum  con- 
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traftam  ciTevoluerunt.&utpauIoantediltum  riomraium  utilctranfircftatir.c  ,  non  piotmus 

'mcrcedetn  m  qualibct  fuogibili  admittamuSi  ncgotium  in  aiiom  piane  contra&um  abirc  nc 

potericctiam  pro  pretio  rei  venditx,  poteritct-  celfario  arfiimat,  fed  haclennsalterari  naturam 

iaroquxvisresmerccdisloco  accipi,  Porro  di«  contradcus  ,  ut  przter  voJgarem  cius  naturam 

ftin&io  allata  ex  Lopezio  intcr  locarionem  fa-  ius  aliquod  plcnius,&  altio  vtilis  in  rcm  tranfc 

ciendi  ekfrucndi.rjuamnun  oblcore  probatTr.  ar,&  conduaonconccdatur:  quod  prob.icur.cx 

duplici  vitiolabotat  i.  ouod  fccondum  eam.  I- i.i.i.tt.fufrrficitb.  ubi  ei  qui  fuperficiem  non 

etiampromeiccdclocatxdoinus  poflufolvi  tcs  ad  modicum  tempus  conduxit  daturadtiom 

fungibilis.  i.quodptomercedeiocatifundiet-  rem  quod  ad  qucmcunque  conductorem  ad 

jamalteriusgeoeiis  ftuct.usiblvipofleadmitcit,  loogum  tcmpus  non  abiurde  accommodatur, 

qaibusconcclTisnonvideoquidob(let,quomi-  hactenus  videlicctut  «rg«m d.l.i.ifti  atlio  non 

nusioca/isopcrisidemobtioetedebeac:  stecra-  tam  ficnatiuaquamdatiua  ,  id  cft  detui  cauta 

tio  apparct  cut  porius  in  locaciooe  rei  plane  cognita  quodfcil.propterloogiustempus  inter- 

ftetihs.vclucxdiurn  res  fuogibilisdcbeatadmit-  ciTeccDfcaiurconduciorisrcin  ipfam  perfequi, 

ti.  Sedooftia  fentencia  cxpeditamhabct  tatio-  neciufBcere.actioni  pcrfonaliex  condu&ocoo- 

ncm,  quzregulastetpccuniamnomcracamrc-  cralocatercm  expeiiii.illudautem  tacileadmieV 

quirir,fedin  cafulocatifundi  quantitatcmccrra  tam  conduclotcm  etiam  deccnni;  non  err  a 

fiu&uumquos  ipfe  fundus  producit  .  aiterata  fetum  emphyteuum  ,  neq.longitudincm  tcm- 

paulum  natura  contradus  raerccdis  loco  ad-  pons  iftius  obftare  quo  minqs  co  finitodomi- 

mittit.  nus  lorator  rem  libcte  rocatepoflit.lilud  quoqi 

THESIS    IV.  utobitet  moneamus,  fimpliciteradmiucndum 

Lit.    A.&B.  nonvidctuf.  qoodTreutJ,  lir.A  omne  tempos 

Rejpicit  Ucattottmfm  ey  ccnditiontm.]1*\hc\%  quodnoneftdccem  annoium,  modicum  appels 

homoymiz  eit  in  phtafi.  rteiftrt ttmfm%  quia  iat:quodlicctinmatcciaprxIcripcionum  logum. 

tempusiDcafignificatccrminum  &  aquoinci»  tempus  incerprxfcntesdcccm  annorum  dicatuc 

pit  locatio  ,  actcrminumad  quemquofinitur.  indetamengeneralisregulanonreac  coiiftitui- 

Bt  quidem,vtcx  ett  l.i+.Q  fin.l.(>o.in pr.b.t.l  C.  tur,nequeexiftimo  quodm /i. $.}.</.  fuftrficub, 

tod.  ckquxinexcgcfitradic.  appatct  pofteiioti  tcmpusnon  uiodicumre&e  dc  decennio  cxplj, 

fctifuhocaccipit  :  &taroen  magis iuridicclo-  ce;ur:quomodo ix advctfo,  quzin iurenoftra 

qacndo  cum  obligationem  recipcre  tempus  di-  coniuctudo  ionga  dicicur  eadcm  qux  aiibi  diu- 

ciinus  ,  pooii  fcnfu  tempusiniclligimus,  quod  tutna& invc/crau,  minusrcAedecennaJisita- 

fcilicet  rempore  adtiO  diJferatar  :  &  cum  duo  tuatur.  Et  igitot  proconditionematciizfubie- 

dctotminabiliazqualiteidebcant  deteiminan.  cxztutiusdchocpronuiuiabinius.  - 

io  propofitionc  Treutl.  conditioncm  alitcr  Itaqut ubt abinitu.]  Exeoquodinth.dixerac 

accipicmimtrum.quod  ex  l.xo.b.t  apparer.quod  Itt.C.non  mutari  contraclum  ,  cum  ultta  quio- 

locatiofubconditiooe  fufpendatut  .Etaliasde  quenniom  exteoditur ,  infctrnon  prxicribi  ius 

oatura  locacionis cft  ,  utnon  in  perpctuum  fed  perpetuxcolonix,  ctiamficondudorlongifil- 

adtcropusfiac,&quo  diftcic  ab  alias  obligatio-  motempotepenfionetn  prxftitciit.    Quz  fcn- 

nibus.qux ufquc ad  dicro  non tefte  fiunt  j.  & fi  tentia  i.ita limitanda  vidctut.fifitlvat  pcnftonem 

iu  j.d.V  O.  qua  colonus  &  qua  condu&orAuo  cafucx  lola» 

tempot e  icale  &  p erpauum  noh  tranfiic  probx- 

-            tW.    C.  tattx  l.i.r^l  7, §  ult.C  dcftAfer.]b .annot  cxzc- 

Aitintb.  in  aliud  contiaclus  noroen  non  roquinfi  prztendacius  emphyteuticum  ,  cano- 

tranfite  locationero ,  cum  ultraquinquennium  ncmtotannisfolverit ,  piocul  dubio  conttari» 

extcndicnr.  &  diiT.aJlcgat,  quibus tamen thcf.  fenrentia,  veriorerir.  quoniam utpoftdicetur» 

x.Iir.F.haucfcnteiuiamimpucac.quodlocaciooe  totannisimoctiam  viginti  ius  emphytenticiim 

ad  Jongum  tempus  fada  dominiumutilctwn-  prxfctibitut  ,  fiquidemetiamcoioous  qui  ani« 

fire  cxiftimcnt.  Qux  non  iatis  conveoiunt.  mo  interveitcndi  domino  poflcfliooerhfibi,  ■ 

coroipfcTreutl  hac  thef.4..Iic.  A.tempus  illud  poflldeic ineipit,  fccanonemplanc  nonfolm» 

dcmusnlongum  vocct ,  quodeft  olcra  novcm  unco  tempotis  fpatio  ius  plenuro  acquijit 

anaos.pcnquequiex  locatione  taati  tcmporis  quod  pott  illud  tcrapos  nulla  aftio  dorarao 
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fupcdlt  Arg.l  3.  C.d.  t.  in  quam  fenteotiam  vide  quo  agitui  intta  parr  i.difp.i  8.  tb.olf.  !it.G. 
tiaaiu  k  Vtfy.Ubr.  1  xentrtrv.  6.  68.  Crtvttt.d.       SiiquU M&«r.]Specicsradihzccft:temame> 

«»ria  &mp.f*rt.4Mtrfjnattri*  nu.it  ^.glejf,  Cyn.  vendiram cum  pacto  de  redimendo  inua  quin* 

B*ttJ.l  *.m.<;  t^\.C.dtfr*fcrift.\c^imner.S»lic.  quennium,  egoipfe  venditor vfquead quinquc- 

jitt£»«.j.(ubihocaitcommuniter  tenen  )  gleff,  niumconduco:  fifinitoquinquennio  patiente 

tjfCtflttn)  tdl.x.C.ctmm  <i  ufucap  nrg.l.tumfun-  locatorc  ucireprorogctur  conduclio.  quzntur, 

dumit.d,  vi crvi eumat.ubtgL  frDd.  noutit  an  enam  ius  rcdunendijquinquennii  (patio'tct* 

«olonj>dariintcidic"tum  unde  vinon  qua  uli,  minatum  prorogetur ,  adcoq,  ctiam  poft  quin- 

fed  quaintccvcifoti  poifeflionisdoininicr.  Id-  qucnnium  fjcultas  rcdimcdi  vcnditcn,c:demqj 

«oqoenonijc. .  «tir  conftare  dc  «itulo  condu-  conducV>rifuperfir.Qua  in  rc  ncgativa  lcntenti» 

6ioais,oui  f  urc  aote^o.annos  intcrccflit ,  ntli  quam  recteprobatTr.adco  vera  mihi  vidctur.vt 

eftcnuacur  ctumaculoao  ;  ut  colono  pcnfi-  exadvetfo  vi*  rationem  dubitandi  fupercflcex- 

oncmf-  iurjm  fiufle,  aliasconuaTr.Ac  Cravect.  iftnp.cm  :  (iqu;dcmcum  nemo  dixtnr  aut  dieere 

iusperpetuum  pizftnbi  defendam:  quamfen-  poifu  conduCtiooc  ilh  rcccflum  a  paCio  illo 

Ccnttam  reccptiorcm  clTe  apparer  ex  ijs  quz  icdimendi.non  \  ldco  qua  rationepolt  quinqh5- 

"  ttadit  Trmfc  Mant  d.tacit.tjpMmbtg.cenvtnt.  Itbr.  nium  ius  tedimcndi  vcnditfti  fupercUc  p  flir 

y.//>.t.n«OT.(7.ubimultosaJlcgat,&  thid  numtr.  fivc  abalceruccoconduct  oni,fiiiKoqmnqufnio* 

$9,  ctum  in  prsdijs  Ecclcliatum  idrtn  obriuete  fucncrcountiatum  fivcnon  .•  ur proindcpatum 

confirmat  :    pto qua fenccncia  fi. it,  tum  quod  fnbtiJitcr  ratio  dubirandicxeo  fumi  v.dcatur, 

propceivicinicatcm  taciliscfttranfirio  Afcranf-  quod  elapfoquinquennio  venditormanfeut  ia 

mutaiiolbcatjonisinemphyieufin,  tum  untfor-  conductione:  quoniamutcunqi  ineanonman- 

mitas  penfionis  ex  qua  colltgitui  nunquam  fiflct,tcmpote  tamen  cxclufiisremredimcrenon 

xenovaura  Jocacioncmfuifle .  cuiui  oaturz  diu-  poflic  .neq,  coaducto  emptionis  perfectionem, 

tumiusilJatemporiscontraria  eft:  Etcooftatin  quin  nec  im plcmentura  iropcdit ,  cum  venditot 

canti  tcraporij  cutfu  ncc  tituio  nec  bona  fide  tem  conducens.hoc  ipiopofleflioncatdominiu 

epus  cfle:flcc(tcp  impuretutdomino  ,  qui  tan-  in  emptorcm  traasferr:&  abfutdum  fir.locationt 

totemporeuruformcm  penfionem  accipicndo,  tacitzhuncuibuereefte&um,urp»etcrintcnti- 

folvcntcm  pto  emphyteuta  agnoviflie  vidctur.  onera  contrabentium  maxime  Jocaroris  emto» 

Lit.   D.  ti»  ,  tempas  rcdemtiooi  przfinitum  extcnfum 

Ait  in  tb.  quoniam  locationem  tacite  ioiii  videatur.quicffeltus,  remotiflimuseftalocati- 

iadubitatum fit ,  ideocondu&oreminrclocata  onecum  quiltbet  dominus  in  re  fuaadquod- 

■  crmanenrcm  ucite  re conduxifle  videri.    At-  cunquc teinpus  cina  uilum  fui  prziudicium c6- 

qnin  1.  iam  fupraoftenfum  eiT cafiim iftum  ra-  du&orcmfetrepoflir.  IHudobijri  qucat,  quod 

citzlocauonisfic  quidem  noninitio  conftitutz.  conduclor  vfqueadquinquennium  cxhoc  con- 

fcd  continuatz ,  feiecfleunicura,  deinde  cum  tracruobligatus.non  videatui  ante  pofleremit- 

muJtismodisaiiquidtacitc  Beri  poflic,  prxfup»  tere,nifipeucuIoprzftandi  intercflc  fe  obftrin- 

pofiutacitalocationenonprorinus  recteinfer-  gereveJir.    Vcrum  perfpicua  refpontiotftncn 

ri  potcft.cx  fialapcrraaofionein  re  locau,tacita  tam  quod  imputarefibidebeat  coodu&or ,  qui 

cooducrio  intjiri  potcft,  Qu/>d  autemdeera-  itacootiaxitquam  porius.quodcum  conducti- 

phjtcufiquz  ix  tacituioiute  non  retnovctur,  onefequenti  paclo  deredimendoderogarinon 

fubijcit.illuditetato&plcoius  traclat  iofrahac  poflit ,  «tvenditor  adco  intraquinquenoium 

dii  ut.th-io.Iit.B.  iusredimendi  habeat  ,  confequentei etiam  ut 

Lit.    B.  umdiuftctlocacioninon  teneatui  ,  &  oblaro 

Quz  hic tradunrur,  funt l.i j.  $.«i!r.i&.Mt*pro-  pictioiure  pacti.  refoiutoquc  concraftu  princi- 

togatauciteconductione  pignora  maneant  in  pali.cx  locatoncqucat  conveniri.NeaiMenoch. 

co ftatu , quz fcificetipfeconduaor,  nonalius  /.}  frtf  %c.num.\t.  ab hac  fententia piane  difce# 

pro  eo  obligavit:  quoniam  quod  intcr  alios  (i ve  dit,  fed  etiam  Jimitat  non  procedcre  fi  conftatet 

cxpreflefive  tacite  aitumeft  tat;oprziudicarc  paclum  rcdimendi  adtedtum  efle  refpectu  & 

Boopoteft:&fimilccftdcfideiuirore,  qui  fi pro  contempiatione  condu£tionis:quaravisexpra!- 

obligato  ad  tcmpus  interccfTit,  ptorogato  cicra  didtis  iftara  limitationem  falfara  cffe  potem  nec 

tius  cottfenfum  tctmiuo  ultcrius  uon  teoctu/,dc  qualifcunque  iftc  rcfpectus  connexioncm  iltam. 

iadu* 
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DE    LOCATIONE  CONDUCTIONE 

inducere  ualer.ut  ad  prorogarionem  iocatioaif 
prorogatio  pa<5li  altetius  roagis  etiam  principa- 
lis  confcquatur.  Intelligendum  plane  eft  hoc 
quxri  an  locationis  prorogationepactumredi- 
mendi  ufque  adannum  prorogetur  ,  fiquidcm 
etiatn  iocatio  initio  in  quinquennium  coftituta: 
modo  ifto  tacito  non  nifiinanuum  prorogata 
ccnfetur/.if .  «  ult.h.tit. 

Lit.    F.  &  feqq; 
Qjjxhis  littcris  adfinem  ulqueth,  propo 


ET   EMPHYTEUSI.  ftt 

L  i  t.  C. 
Cuiut probatio  ti intumbit. ]  Hoc  qnidera  per 
fevcrum  ,  quod  etiam  cxcipicnsdcdolo  eum 
probare  teneatur:  fed  minus  commode  hic  pro- 
ponitur  vbideactijoecx  locatocontra  condu- 
i\  oi  em  inftitucnda  traclarur. 

Lit.  D. 

Culpa /Vi/f.]Exemplum  huius  proponit.fi  xde  • 
incendioserierinr.Nonfatisbenc.quia  incendiu 
etiam  culpa leviffima,quin &  cafu  tcrtuito  oriri 


nunturdepignoretacitoiuvcctorum  io  prxdiu  poteft,maximcipfispatris£un.refpc&u,  nequc 

qua  urbaoum  quarufticum  ,  &  an  hocconiiftat  culpainhabitantium,ut  maximceam  femper  in- 

in  metcib.&  in    bris  ftudioforum,&  an  folvatur  tervcnire  prxfuppo*atur,qua  ratione  utitur  Tr. 

pcrrerum  lilatarum  eductionem,  hinc  paulo  ipfumneccfTarioparremfam.  contingit,  iuxta 

funt  alicniofa.eaqueremiitraitfsad  part  a.difp.  notatafupta  dtjp  i$.//;,8  iit.C.  ubi  iplcTr.  textu 

r.th  4J1C  B  &c.  itcut liludquodderebusaiicnis  inli.de  off.prtf.vig.\a<\m  hicfcfundar,  explicat 

iliatis  proponit  ad  eiufdcm  dilp.th.  f .  lit. A.  de  culpa  icviilima.ut  dcfultoria  ifla  lcvitas  fcr cn- 

THESIS    V.  da  non  vidcatur  ,  quod  ttiam  hiccxplicatde 

Lit    A.  culpalcvi  ,  faltem  ut  intentionifux fcrviat,  6c 

Ait  Tr.  conductoremrribusex  caufisexpelli  indecoiidu&orcm  qui  levemculpara  prxftar,ob 

poffc.fi  locatoripfcdomoopushabjar,  ficon#  damnum   incendio  datum  aftionc  ex  locato 

duCtor  penfionem  non  foivat  ,  fi  reconducla  convcniiipolfeefliciar. 

maleutatur/  3c  indiftinccc  fubijcic,  expuifum  LlT.  E. 

ttihiiominui  ad  integram  mcrcedcm  ,  teneri.  Kontamenlevijfima  ]r\aiio  pctCpiaxAeftex  t. 

Qu_odprimocafu  pcilpicucfalfum  eft,  poftert-  j.f.i.tommod.e}' %  «i:  mjlit.quikm  mod.  reiunil* 

oa  veiodemBmadmittit  Cjn  inL).C.h.t.num.  /.i}.i/.r^«/i*r.quodutriufquchicverfaturvtiii- 

40 u od  conductor propcer  culpam  fuam&  in  iui  cas.Umiracioncm autem  fubijcic Trcucl.  nijtpro 

prxiudicium  pertnde  habeacur,  ac  fi  rem  adhuc  rationt  eirtumflantiarum  ut  ab  m  tjui  pro  cujlodia 

tcner  et,&  toiullis  hocipsu  lim  candunifilocalis  mertedim acctpiunt tx L  +  o.h.t  C ui  obftat  \  um  q» 

altcrt  ftatimrem  elocaveric,Telipfereufusfuerit:  Treutl.fupra  dtjputat.z6.th.  x  lit.  D.  tcadir  eum 

Of  cum  bismetccdemconfequifueric  iniquum:  qui  pro  cuftodia  bononnum  accipit  ad  lcvis 

idque etiara dixeriro  in  fccundocafu.Ncq,  hinc  cuipx  tantum  prxftatiooemfc  obligatc  :  tum 

diiientit  gloii.  male  cicata,  fed  ipfa  diffenticntes  quod  ifto  cafu  utnufque  utilicas  vcrlatur,  in  quo 

imptobat.  Addcndus  autcm  cRexgloff.  Cyn.  f>  neclevifiima  culpa  regularitcr  rantum  abeftut 

mltu  Dd.tn d /.j.C.'  h.  t.  cafu9qua1cus.fi  locacor  pcnculum  przftetur.-  cnmquodftqui  mcrcede 

domumreficerevelic.Inquxftioneauccmquaa-  dacaufum  mfupcrrei  habet,  taotum  levcm  cul- 

do mcrccsfolvenda  fitmagisfcquor gl.   tjyCyn.  pamprxftct,  muitominuspracftabic  pcriculum, 

ibtd.num.4.^uo d  folvenda  fit  in  iine  anni  v.  tt-  qui  pro  ouda  cuftodia  accipic  mcrcedem.  8c  qui 

t»m  i.\f  ml  i.C.d  snr  Emph  c$l.io,vtrf.  ttrt.  »fl  oihilaliud  cft.nifi  operxlocacor.  AddicTreutl. 

Ctmlufw.  aliara  limitationem,oifi  tes  natura  fua  exadtiffi- 

TH  ESl  J    VI.  mamdiligcntiamdcfiderctfx j.*//./jif7.ib./.quodl 

Lit.    B,  euzta  ibi  nottnl  glojf.  Chrifioph.  fere.  tjflohan. 

Quanti  in  Itttm. }  1'robatur  hoc ex /. 4 S- «•  ■ .  to.t.  Faier. &  aiiasfruftra  viderctur  mentio  fieri  cer- 

ubi  tamen fcrupuium  movet.quod  in  fpecic  hoc  tttum  fpecict um,  oifi  in i  js fpccialc aliquid e iTef . 

prxdicatur  de  rc  non  immobili :  fortaffis  quod  Sed  in  contrarium  mover,vel  quod  fingularitaris 

fcrcndus  fic  cooductot ,  qui.  fundum  vei  xdes  illiusnullaccrtaconcurricracio.  &  alix  quoque 

tcftttuercrecufat. Raciocamen  fnadet.  vccuiv is  eiufdcm conditionis  res cum  exprcffisrWj  «//. 

locarori  contra  conturaacem  condnclorem  hoc  dari poflunt:  vel  quod  non conveoir  candem  di- 

Sermittatur  8c  vetbad.  I.  84-  twn  immobtlem  in  Jigeotiamcxigi  ab  eo  qui  proufu  cuiufcunque 

orentinoexemplativirguhs  inclufafunt  »  M  reifolvitmerccdcm    &  co  qui  gratuitumufum 

habetiuxca  §.x.lna-it.quib.med.recontrah.  Et 
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proin-lc  fortaflts  reAius  fcnciunc ,  quiin  d.  §.  citati,  de  inlblitis  enm  teneri  negant.ut  proinde 

uUi  Jexiftimant  fupcrlatiuum  accipiendum  pro  inthcfi  negatiocxpungcda  videatur.licec  Finefl. 

propolitivo  ,  ut  vetbum  explisrtur.fccundum  kiclcinrcrdifl.tclarus,&  tnalccuro  Batt  St/a.one 

fubicdam  matetiam  &  naturam  contraclus,  &  copulatus.de infolitis  cenen  afnxmct«rf7.t.  C.  de 

fignificetuteiufmodidiligentia.qualcinquifque  rtfcind.vtndp  i.e  ynum  x%  Sed  quidquidcciam 

dingencpatetfamilias  rcbus  fuis  adhibcrclbjet,  Treu.fen/iar  veriorem  fcntentiam  puroaffirma- 

qusr  videtur  prima  folutio  glofli  ,  quam  etiam  tium.  q>  fub  bafu  fortuito  icfolitus  coptebcnda-. 

iequicur  Wtftmb .ind.t.uliim. Vottitctiim  vtderi  tur.non  cxtefioneaJiqua  verbi,fcdmagis,pprio- 

reth\xm,diltgtntijftmut,  oppfirum  alkai  condu-  tacc,  quod  forruita  ea  iint,  qu«  prartct  foluum  & 

ctoriinindividuo  ,  quifinatuta  fuaplusxquo  expcctauonem  noftram  accidcre  confoeverunr, 

ncgligcnriorfit,maiorctnrcbusconductisquam  vclutinccndia,  rutnat.naurragia,  hoftium  larro- 

fuisuiligentiaruadhibcretcnebitur  ,  iuxtanar.  numq,  incutfus.quzeadcmappcllationevisma- 

f$tpr.dtflntt.io  tb.s  dffl>ut.i6.th.i.    llludautem  ioris  contineri  folenc  /.  ir  §.6.  h.t.&S  i.injlit. 

ferrinonpoteft.quodfubillamlimitationcm.  a  quib.mod.recontrah.  qui  locus  iatisapcitc  banc 

condmooc  rci  defumcam,  rcfercctiam  cafum  /,  fcntcntiam  probac.quod  ibt  ijdcm  cafus fotruiri 

aj  $.7.£./.inquononfoIutodecolumna,   quac  &maioresappelientur.  Illam  tamcn  limitatie- 

tamen minime res  fragilis  dici  potcft ,  fcd  ctiam  ncm  facilc  admifetiro.nifi  fit cafus planc  inofira- 

dedohjs  &tignisidcmaffirmatur:&re<ftiusfcn-  tus,qui  rottcmilleannislcrrel  contmgat, 


tiunt  qu:  txd  $  aliam  limirationc'  conftituunt,&  Bartol  loquitur  lu/dt  eon/107  vthtm.i.  Neque 

Ipccialceflcputancinarofice,  qui  periciam  pro-  adeo  dicercpoftis.cum  conduCtorculpara  uncu 

fitcndo  operam  fuam  offerrc  intelligitur,  quotf  levcmprxfcr.  fufceptiooem  cafuum  fortuirortt 

not.lohmn.  F*b,m$ult.  tntttt.  h.t.   &proregula  ftriaccflcaccipicndam.  nam  &  Tr.  iftudadlo- 

liaditur.arclius&inpluceumobligan,  quttefc  cationem  non  rcftnngit,  &  cum  pct  fcrbrtuita 

obtulit.quodincaufadcpofitiipfetradit  Trtutl.  infoliu  finc,  fpecialehicilacui  non  poteft.  Factt 

fufr.dtftutM.tht/.Uit.C.  Iicct  hoc  omnino  in  huc/ 78  $.  ttl.dt  ectrah.emt  ub; iqui  in  tc  fui< repit 

quocunquc  operam  quafi  ofrcrcnce,  pcrpetuum  quod  vt  auc  tcpcftatc  factfi  cifet  intclligicur  in.fc 

nonclIc.oftcodai/j.$./.n4w/.c«M/>.  jUbul  fufccpifTc,  quoq.  pcrcafus  infbiicos  cotigit  :idq; 

Lit.    H.  rcclcibid.nouvtt  Accurf;  victofe  autcm  Bart. 

Ex  pacto  in  quocunque  con  crailu  cafum  for-  huncrexcum  pro  fua  fcntentia  derorquet.  Cae» 

tuicum  &  pciiculum  recipi  pofle  conftat Citca  teiuna,uthoeaddam,aIia  plane  lenreotia  eftci- 

quod  receptior  Doccorcm  fentcntia  cfle  vide-  titozum  Bald.m  4.  j.+.Jiquuc4uficntknu  4~  inf. 

tur.quam  ttadit  Bsrtoi.inl.Jed ttfi,*,.  §.  qutfitum  <y  Saltctt.inl.t.infr  C.b.t.  quod  qui  reccpit  cafus 

+.Ji quucautionibut,ry  ib.d.CaJirtnf.  quodpeti-  fortuitos  rantum  deinfolicis,non  etiam  de  con- 

culumacafu  fortuicodifrcrac  ,  &  fub  illo  pro  fuecis  cencacur  ,  quamuis  de  ucriufque  teneti 

qualiuce  contiactus  cciamquod  culpa  accidic,  magis  probccflald. 

contineacurriuucficxnacura  concraftustamen  L  I  x.  K 

lau  culpa  ptxfiuiida  vcniac ,  qui  periculum  fuf-  StipuUtuntiamtn.]  Nihil  habet  particula  /4- 


«pit.  dclcvi.finlevisculpadelcviflimatenea-  mm.quo refcratur:  cxterum  vera  hxc  fcntentia, 

tur.Q_uae  fcnccncia  piopr  etati  vocis ,  pcriculum,  tum  extcxcucttato.tum  exjratione,  qu<id  cum 

&ufuuutisproeuldubiocontraria  eft*.  dequa"  aJiasIocatioteporalis  fir.cui  Jocator  renunciare 

actumcciam  (upudiJputat.i^.th.f.lit.H.  Deeo  poflir.  iatts  opcratut  ftipulatio  pcenalis{,  quod 

autcra  qui  cafum  fbrtuicum  infcrecepit ,  con-  canductorquamdiu  penfione  folvit.iurecxpelli 

troverfiam  Dd.haclit.ptoponitTr.anetiamdc  nequit  neq;dubiumeftquinitaex  promiilione 

iafolius  teneatur :  quod  vcrbis  quidcm  negat,  fua  &  haclenus  obligecur  locacor,  fi  conductor 

fcd allegari ab ipfo magisaffirmant  &  intereos  przfteceaquarconductoremdeccr.cumftipula- 

CsJir.mL+.i.tfiquucuutienib.  num  i.  ex  hac  tiopccnahs,  non  fuftulerir  naturam  codudonis. 

rarionequodcafusfortuicus  omne  ideciamq»  T  H  E  S  15  VII, 

ilneculpaconcingir,comprchcndat:idcmqi  co-  L  /  T.  A.&B. 

inuaeaflcrit  &  magisprobarevidccuc/«/l  vol.\t  Jicut  aclio  empti  aliquando  tancum  ubi 

»»/ro7.»w.7  &apertcF4//;.i.cff»/r*v/r/86.ficuc  contraclus  exitum  non  habet,  ad  pretiutnre- 

#xadvafoBart.&Iafonfibicontra«u*.  ,pdifr  mittcndum  tcndit  /.jj.  in  prm.lecsM,  iuadi» 
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DE  LOCATIONE  CONDUCTIONE  ET  EMPHYTEUSI.  ftj 

«Kcoaduclo   >  ubi  citra  Jocatoris  culpam  rc  mitatioad  hibcnda  cft  ,  n uod  poflii  efTccu Ipa 

tttinon  Ii«etj,adfimpliccm  racrccdis  rcmiflio-  levis,  hfluminereccdcntetcmpus  &  occaho 

nem.ceteroquin  ad, quod  ratercft  condudoris.  femcuccm  facicndi  fuenc  commoda. 

Lit.   C  L  i  t.  E. 

Qiixftio  hxcquomodo  rencatur  locator  ob       Negat  hicobnimi.imubertatem  penfioucm 

iinjnum  quod  cx  rc  conductaacccptu  cftpar-  augcn.Hoc  quidem  gr.<Jf.pro  diflint.  cican  non 

timex  iisdecidipoteft,quxtracratafunt:lupr.  fimplicucr  athtmat,  fcdanubercasinduftriaco- 

di/p.ij.rk-;  ///.F.Diximusibi.ubi  nulla  atilitas  Joni.  anfpccialicoelibencficiOfpvcncnt,  diftm- 

verfatur eius qui  damnum accipit.fcd ilie bene-  guit. Sed rccxius  fimplicfter negar Saiicet.m l  if. 

ficium  &  officium  prxftitit.damaumomnimo-  .$  6 .h.t,ty pleniut  tbid.CaJirertJnumcr .6.  h:s  ra- 

doinfolitumfarcicndum  eflc.  Ex  adverfo  ubi  tionibus.i.rx^inquogloir.vcrbum. immodicu 

folautilicas  eius  verfaturquidamnum  fcnfit,&  ineptecxplicat  pro  valde  mod  co.  x.  quodli- 

ille  ex  contraclu  ofliciuin&bencficium  accipit,  mitarapenfionondebeattcmere  augcri.&  hinc 

alrcrum  non  ntliexdolo  teneri.aur  fi  lciucrir  3.  quod  difpofitio  induda  incafum  fttrihutis 

remellc  vitiofam  &  nehic  quidcm  infolidura,  uvoiecoloni.citraccxt.exprcflum.ineius  odiu 

Cci  v.c.fipcrfcrvumdamnum  datumfucrit.npn  nondcbct  conveiti.4  quod  rc  ip&tn  cafu  uber- 

stifi  haclcnus.uccum  ptonoxarelinquat.  Qui-  catisnonfcnmtcommoduracolonus.cum  fruc» 

busconfequensvidetur.vtquibuscalibus  utri-  tus  viliot;s  folcant  vendi.r.  Quod  in  cafu  uber* 

ufqiutilitasvcrtitur,  velutinlocatione,  pigno*  tatis  utcrque  ccttct  de  lucro  captando,  mquo 

rcraediafentcntiaobtiiicat.ui  vidclicct  fi  qui-  potiorfir  conditio  rci.fcdin  cafu  fterilitatis  co- 

dcm  dolusinter  vcnent.folidum  prxftctur.  fio  lonusccrrat  dc  damno  vitando:  ex  quo  dilui 

culpa&ignotatiatnterfit,aoiuftafueritciuscau«  poccft  ratioglofl.fumta  anatura  contrariorum 

<anecne:q>6occafu  itidem  folidum  prxftctur,  Acc«ditdenique,q>  haclcnusfalcem  nbcrutcm 

non aut5 lllo.fcd^p  qualitare contra&us&  iplius  doiuino  prddcfle  lcgirous,ui inducat  compcfa- 

icijv.c.fcivus  noxx  dcdatur.vel  merces  tcmit-  tioncm  curo  ftcriliure.necolonusremiflioncrn 

tatur.cx  /.i9  «.i./?/<>.quonia  in  doliislocatisin  mcrccdis  obcincrepoliit.&ratclligoubeitatcfi- 

iufla,in  pafcuisiufta  igaoratix  caufa ptxccditur.  prxccdeic.livcfublcqjcntem,  cum  divetfitatis 

Vndc  cxplkidieftdZ6i.i.fMtrs.&Jictttdfiirt.  tatio  dan  pollit  nuliatncc  adco  re*cte  Tr.tantfi 

nbn^diciturincafulocationisex  dolofolidum  de  ubcrutcfcqucntisannihoclk.F.proponit. 
ptjftandum,minimcitaaccipiendum,quafihoc  L  /  T.  F. 

nuoqua  obtincat  cxtra  cafum  vcri  doli.cxtcro       Incongtuolocohic  p.oponit  duas  quxftio- 

quin  miuftaignoiantia  propc  dolum  eft,  ccrie  nesemphyteuticas.quas  prxfcitim  ipie  repctir 

quoad  hunc  cffccr um metiro comparanda dolo.  th.u.ht.A. ut  proinde nihil nc  elsu  crat eas  huc 

Unpqtfi  tjuotjut.  ]  Vcrum  hoc  in  iis  quibus  res  rcferrccum  alias  prohxc  fatis  trattct  de  cmphy* 

mehor  facta  cft.  &  alias  maiotibus  impcnfis,  rcufi.Cctcrumaddccifionc  quxftionis  pnoris 

quouiam  minoics,  &  quibus  ipfe  condutftor  ootandumeft.duoeflc  natutalia  empyteufcos, 

canfamprxbuit,  vclutififcnefttas  aut  fotnaccs  utfitpcrpetun.&utpenfioprxftcturinrecognw 

"<  refici  cutavit,  ipfc  !ibiimputabit:'de  quo  bene  tionemldominiualtcrutro  mutatoaltetatur  na- 

Mtmch  cttfm.     quibus  fequitur  decifio  fu-  ruraempbyteufcos ,  &  declinat  ad  locationem, 

bicclxquxftioais.quodimpenlasnoviterrruc-  cui  alias  afrWs  cft  i  *dto  3.  Injl.d  loc*t.  multo 

tuum  colligeadoium  caufa  occcflatio  ad  rci  oti#  magis  urroqifublacu  altctata  enc  eius  natura.id 

litatcm  pcrpetuo  factos  cooduclor  repetere  eft,  fi  emphytcufis  &  ad  cempus  concefla  fit,  & 

poflit:quodiccleprobatF*fi>i>j.f.M«/rov#r/8f.  cmphyteuu.utTr.Ioquitur.oon  exiguam,  fcd 

fccusfifitduraturaptotcporeufus,  utbencpoft  magnam  penfiouem  ptxftet  ,  ita  fcil.  ut  ma- 

alios /«.«»/.  1.  C.d.Mur  tmph  cel.6- ittrf.  limitnt  gnitudo  fummx non  fimplicitcr  ,  quia  etiam 

fmen.  Lt  t.    D.  magna  fumma  tatiooe  latifundij  alicuius  cx- 

>li»f«»«/«5*r.]Arfirmarfimpiiciter,quod  con-  lguacflcponft.fcdad  proportione'  tei  coceflx, 

duc>ot  rcmillionem  pcnfiou:sobtincat,ctiamfi  fiufiucluft  nafccntiu  conlidcretur.&in  fumma, 

ufbc 


agroi iuundationc  corruptos non  itcr um  femi-  uPDd.lo  qoi  foleot  fi  pixftctpcnfionf  ftu&ibu» 
navcrit,quod  hoc )t »i ffinue  culpx  qium  con-  rcfpondcntc  Iniftistcrminisobdamnunotabi* 
duclci  uoa px*ftai fitimpuuudum ,  Ycrum  li-    lc  &iniignc ftcxiliute ahquid  «t canooe  temit- 
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tcndam  eflc  cenfuerim  :  rum  quod  huinfmodi  quoqj  colonus  partiaiias  non  tcr.catur  perlV- 

cmphteuta  cumadnaturamcondu&orisprape  vcrare.  Vbi  oon  apparctratio.obquaracolonii 

acccdat.cius  quoqueiurc  hac  in  re  merito  uti  parriariu,  qui  niinus  proprie  colonus,  &  ibciui 

dcbccquodinhoccafuccflat  ratioproptcr  qua  quidam  eft  proponat,cumin  thcfi  indiftinctcde 

txl.i.C.d.iur  Emph.  particulare  damnum  ad  e-  Jocationecgiflet.Carterum  non  in  iAo  colono 

um  fpcctat.-quarduplcx  cflc  videtui,tumquali-  tantum  hoc  obtincic.fed  gencrale  cfle,  inde  o- 

tas  iutis,  quod  dominio  proximum  tranfit  in  ftcnditor.quod  ratio.proptcr  quam  condudtot 

emphyteutam  ,  tu  iusdominiidirec"tiquodre-  pcrfeverare  tcneturnonaliundcdcfumi  poteft, 

cognofcendumcftctiamquacunqfPartc  fuper-  quaabintrrcfTclocatoris.cuiacliocx  conttaclu 

ftitc.cxigua  etiam  quantitate  penfionis,  qucex  quaefitac(l,cumfucceiTori  fingutari  nulla  contra 

naturacmphyteufcosconftituiturinquibuscft  colonum  dati  pofllt.ldqiin  cafu  rcico;  tat 

Jolida  fatis  rcfponfio  sdd  ix.Codd.iur.tr, iph  in  lcgatar  difenerefponfum  efl  /W.ji.r.quod  colo- 

aoa  foia  Fncfr.t  tontrov.%9.  proTreurler.cit.  fe  nusnon  tencatur coicrc.  q?  nihilinteifithstre- 

fundat.cumipfeadratonesafc  pro  hac  noftra  du  quoniamlcgatatius  ac*tioneaJiqua,ut  con- 

fententia  allatas  (bJidi  nihil  refpondeat;quat  et-  dudtor  perfeveret  confequi  non  potcft.  £x  quo 

iam  eft  fcntcnria  Bnrt.ttUiikSalittt.inli.Cd.  probabiliterdichur.fiquidem  intcrvenditorcSc 

iur.tmph.nttmtr.  7.vbitamcn  eamaitdivinare:  emtorerahocactum  fit  utcolonusin  Jocationc 

facitbocquodex  quoiundam  fententia.fi  pen*  tnancat.non  pofle  difcedcre  coJonu:quod  prop- 

fio  fiudibus  rcfpondcns  conftituta  fit.ccflatio-  ter  pa£rura  intcieflccarperit  venditotis,qui  di£- 

ne  biennii  non  aumritut em  phytcufisircferente  cedcte  colono  aclionc  cx  rrr.to  hoc  nominc  cfv 

&  fereprobante  bi»fc*rd.toncl.i^i.num.<).tjft9.  veniri  poflit.-licet  non  dircdo,  ncc  padto  intec 

In  altcraquarftioneproboTicutlcr.fcntcntiam,  tertium  imto  prziudicari.poflir  colono,  fed 

quod  reab  hoflibus  occupata.  dcbcat  remitti  quod  vcnd  torco  nnrninepizftirit  enitoTi.hoc 

pcnfio  quod  efFc&uinfpeclo  totahs  ifteinteri-  colonus  adione  ex  locato  refarcire  tencbitun 

tushabeaturmaxime  cum  ex  ratione  iutis  res  ncq,raiuriainferturcondu&on,  qui  alias  fi  res 

ftat  hoflium  occupantium:  quam  fententiam  pcncseunderamanfillct.ffacTumauternidven- 

probatck  beaeconfiimatS«//r.  inl.  1 .  C.d.  iur.  ditiomseiptodcfleno  debct)  impunedifccdcre 

tmph  n.i}.v.dchochi>Q'.lafinl.i.C.d.iur.Emph.  non  pntuiflet.In  partiario  colono  fingulate 

«/.ij/ij.7.B.vrr/^»ij/y//r^.planehoftibus  in-  cjtjid  videh  poflit.quod  focictas  omnis,  morte 

tettum  reccdcntibus  vel  cxpulfis  facli  magis  iocii  finiatur.  Attamcn  colontts  ifle  noo  vere 

quatfttoeiTe  vidctur,  ad  qucm  tcmporis  inter-  oec  fimpliciterfocius  fcd  fimul  conduclor  eft, 

mcdii.quo  v.c  fundum  occupatum  lenuerunr  ftalias  ncqimortuo  kicatoreubifucccfTorunU  . 

hoflcs  dctrimcntum  fpedtate  oportcar,  veifaJis  eft,ftare  conduiftioni  tcneretur." 

T  H  E  S  I  S.    yill.  Stdyu.lfacstor]  Rerte  afhrmat  Tr.quod  fi 

Lit.    A.  Jocator conductori omnia bona vcl in fpccie  re 

Tiniriaitloeationera  fi  rcs  locata  vcndatur,  locataproobfervarioncconrradtusoppignora* 

•dcoqifucccflbrcm  particulaicm  locationi  ftare  verir.coodudtorrc-  rctincrcpoflit.  donec  quod 

non  tcneri .  Equidcm  cum  a  particulati  non  interelt  ipfi  pr*uctut:fi  cjuidem  harcnatutapig»  c 

rectcinfcratiu  univeifale,  potius  per  modum  norii  cft  ut  crcditoii.qualis  hiciefpcctu  ciua 

iationishocfubiicicndumeratquoniamfucce&  quoc'  intetefl.conduclorcft.ius  rcnicadcffcdru 

forpatticularis,&  c.Sed&  illudnon  fatis  accu-  &rctinendi&  perfcquendi  pratftct.Et  ccnfequc* 

ratum.quodproiifdcmhaberc  videtur.firnri  io*  tcr.cii  refpedtu  Iihius  intcrefle  tantu  creditor, 

cationem,  8c  ci  qucm  ftare  non  teneri :  eui  po-  6c  illud  rcs  obligata  fit  ,  confcquitur  ncccilano 

fteriori  quxftioni  locus  eomode  noneftfiipfo  vtoblato  Scpicftitoeoquodintctcftabemtoie 

iutcfinitalocatio  ptzfupponatur.  Vciius  aute  dignuslibcrctur.adeoqueiute  reali  quod  con- 

eft  ifto  cafu.vcn<jitaftil.re  Jocationcm  ipfo  lute  dudloi  habuit  cxtindle.iure  fuocmtor  cum  ex- 

aon  finin,icd  emtotcm,quta  com  conductoie  pcllcicpailu:  quociam  obligatio  pignoris  co- 

Dihil  contraxitviion  ttneri  fcrvarc  conttac%^n  trj^lum  locationis  nec  mutatncc  fjcit  fitmio- 

compctentefaiiemconducroricxpulfo  adione  rc:n. .Secundum quae  Tr  non  pci  advcifativam 

adinccrcllc.pcnndc  acfiabinitiorcc  aliena  Jo-  hocpioponore  dcbebat  tmtor  umtn  offertndo, 

catafu  flst  SubiicirautcmTr. in  cxcg;fi,qaod  tjre.fcd  hoc  pouus  tauquam  pnoubus  confc- 
ficut  ctmoi  uou  coj>itui  ftaic  locatiom,  lta  cjucn* 
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qucn 5  i nfc rr c: eum  ipfe  p nmi  fi (fc r ,  conductore'  a  Zeo.  bsrc coarentio aecepit •  lcpanttonetn  * 

tatumremretinerepoflevigoreiftius  pignorii,  diftinctionem:  quo referendum eft,  qoodradl 

donccquod  ipfius  incerefle  prxftirura  fuiflcr.  i.*it  luft.  hunc  concraaura  proprijspactionib. 

Porroquodlir.B.  dercmedio/.  t.  Cd.  rtfcind.  wlciendu.perindeacfinatoralueffetconrraftui. 

f*»d.proponitoc,remittimus  *dp*rt.udi$.i.,tb.  Non  dtifimilis  cotractuum  quxdamfeparario  tc 

li.kt.A.  Aiftin&io  gponi  lidttuTinlid.tZtrah.tmt.inl.t 

THESIS    IX  d.tflim.  ^.Etutmaxiraealiquidiuscivilchuie 

concractui  addiderit,  actamen  a potentiori faci- 

**  cndaeftdenominatio:  eonrra  quararoale  puut 

Definiceraphyteufin  contractura .  &  tamen  Snlic.m Li.CJ.iur  emfh.u.i^.ubi  aic ab  ordinao- 

#0.ii.eamdicicconfttcui  prxfcriptione  &  tefta-  terdeberehocatftimari. 

mento:cod.vitio,quo^.i,^i/p\i.  pignusquodin  Lir.  C. 

feneredcfinit  contracrum.ftarim  dividit.ut  ali-  Bmsfidti]  Probo  hancfcncenriam  .tumquU 

udconvencione.aliudcicraeam  conftitui  dicat,  hicconrra&us  confcnfu  conftar,arg./.i.C.J.»wrf 

•quod  viciam  haccolleftione  magis  deicgitar:  tmph.abi  cun&aqua:pa&ionib.pucuerucfirroa 

empyteuusacquiricurfive  conftituicur  prrfcri-  &utaeffeiubentur  ,  exquo  eciara  boc  notat 

pcioneceftamcnco.uc  babctut  <&</u.  cmphyteu-  ^tftmb.in  §.j.lnfijj.t.  cura  quod  varix  prsefta- 

fis  eft  concractns  hac  lit.  A.    Ergo  quidam  tioncs  ex  utriufaue  parte  cum  incontracrurn 

contra&us  conftituitur  prxfcriptione  veltcfta-  rftumincurrant.luperquib.arbitrioiudicisopu* 

«nenco.Qu*  conclufiopcrfpicue  faluaJrerucram  eft.non  dcbetreferri  inter  ftricti  iuris  cotractm, 

propofirtoncmfalura  cffc  evincit.    Nimirum  inquiD.nncnmeaveniunt.quxvetbisnuncupa- 

«mpb/tcufis.ingencrcdcfiniendaeftpciius,  q»  raruerunrarg  /.oy.i  V.O  rura  deniquc  proprct 

*c/convcntiouc  vd  cxJcgato vclprxfcriptiooe  arrtmtateinlocationiifc  venditionis:  utpioinde 

acqu:j;nu.s.  ntiscornprchcnfa  videri  dcbeat  in  %,  ttl&omtm 

lnfl.d.*8.  inquovnicotextufcfundaotdiU.Dd. 

*-IT-  ™  oequedubito,  qnin accuracafllaenumerattocx 

fnritCivi'it  ]  Contrariamfententiam  roagis  prifcoaliquoICtodefamta,cniusternporecon# 

j>robo,cum  proptct.arfinitatcm  &  proximitatcm  tnctustftecnmJocarionccccooductioneadhue 

fcuius  contiactuscumcmtioncStlocatione,tum  fuicconfufus. 

*xl*»dtos.lnJl.lcc»ti  in{\uo  cotracrus  eflcntialia  llT.  D. 

i  Iuft.propofiu,  iuriciviltacccptarefcrri  non  Scriptmrninttrtttnitntt.)  Colligicur&exalle- 

pofliins.&  cmn «x tod.i.npeh/tfnnum  Jit.cttcatiz-  garis,  fc  quodindcfinrtK>nchocponit,  cxifli- 

lu ifta  antcZcnonem  fuiflc  abfur Ji  rjacrico  ha-  mate  Treutl.    quod  fcripcora  fic  dc  .effenria 

tcndifunt,&  intcreos  Tr.qui  txd.$.  contractu  huiuscoBtn&u*.  Qaamfeoreociam  fatumetTe 

hunc  canquam a Zenon.  novicct  confticucum.  cxiftimoi.quiautantcdj&um.contractusbicfc 

rcfetuntadiuscivile.  Necpto  ijs  facitqaodibi  confcnfupcrricitur  &  bonr  fidei  cft  in  cuiuf- 

Aicitai Crinl.i.C.dtiur.tmph  quodZenoconfti-  modi  conttactibusminimedecifcntia  fcriptura 

tuerit ,  ut  propria eflet huius  cotitractus natura:  xequiri credcndum eft.  i.ptacter  dicl  am  affin  1  ta- 

xrcnimhoc fignificanc ,  quod  conftitutione Ze-  tem facit^uod  cicn expreffos cafus nulla  omni- 

xtonis  hic  quafi  novus  contractus  addicus  fic,  noconvcntio  adfuieflcntiam  rcquirit  fctiptu- 

qui  anteainnaturalocationis  &  venditionts  in#  ram.    Equidem  autotitate  ioris  civilishocficri 

.volutus.in  propriaformanooapparebat:  cx-  poflcadmitto ,  ucaltcrctur  concractus  natura, 

teroquin  Zcnoni  etiamexprcfle  arfirmantihiic  ,fc  efTentiale  ci  iiat .  quod  pet  fe  ule  noo  eft: 

xontraclun»  ifc  primointroduCtum  effc,fidcm  vcrumcalequidhic  faCtum  cflenego,  noo  ob- 

xjonhabercm,  quodaffertiolmperatorisrerum  ftante/.i.  C tur.cmfhyt.cx  quaprxcciauos B*ld. 

veritatcm  mutatc  non  poteft,  nequc  efficerc  quo  tdjtjvtrf.  nuintonotn  male  probare  conatur  ne- 

minus  vcrum  fic  ,  cflcntiaiuhuiuscontractus  cefliutem  fcripturx  ,  quod  duo  ablatiai  abfo# 

aotcafuiflc,iuxn  d.l.).tocati,  qu* fi non f uif-  Juri  importeut  cauum  fiaalem.  Eteoim  hoc 

fcnt.anncgotiumiiludptocmtionc.vel  condu-  mintmc  gcnerale  effcpettpicuum  cft  ,  flc  ioa- 

clionc  habcridpbu.ciit,  dtfputatinonpotu  ffec  ifis  illa    vexborum  eft  caputio  ,  tc  cefpexic 

«ontia<6j.t.  EcigituiACCidcatalcnotiimqttod  Impcratot  »  quod  liequencius  fu&  uc  fiac 

Zzrx  oaxti- 
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f  artium  ioterdt ,  fiqmden»  «C  dicemtts  cootn-  fionis  conccdi  pollic.oiiii?  h  u  c  pertinetVqttOfilall. 
£tm  hic  lnclt  perpetuum  cooie tti  iokc  4t  verif-  fllod  hicqoxrirur ,  an  ius  peipetuoxdibosptd 
Qmtgl.indJ.r.C.d.imr.  tmfhyttmt.  nonpiohibet  ceruanouapifiooeuiendi .  jpemphyteofipoflit 
inquu,na:  froeiaiptis,bcctdicaturfieii  infcii-  haberi  ,  quoniametiam  ulem  fuperfieiem  cfl"« 
ptij.quamfenccntiamaconfucrodineapprobari  ceaftat.utfingulisaonisfolatium  folrijUr. 
ml.\.m.6  trsdit  Bmrt. Ssidem  arrirmaotes  Ange-  Lit.  F. 

lam.Patif.Socio.refert  Clmr.  £  emf>hyttufis.qiufi.  Cmi  fndm  mlimmtio.]  Ergovaullusremfeuda- 
4.ubits>meD  contrariam  opinionem  commaof  lem  io  emphyteufin  darc  oo  poterit:  u  commn* 
«dcafErmatquodetiamte(tatur/«/;  mfi.  t.  C.d.  oem opioiooe" efle  a : :  c 'itr.t»  yftndum .q.yt. nu.f. 
ittr.tmfhyt.ulu.it.  qoi  caracn  tolu  15.  vtrj.  intm  cuioooobftat.cpdeiofcadaciooevafalopecroif- 
j/o/J?multos  pto  lencentia  coocr.  adductt.  Dla  uaftcrripotefttquiahocfpcciali  feudorum  ture 
ratio.qua  prohacnoftrafentcDcia  ucicuc Forc mt.  &t  lubcerttslimitibus.quoscradut  feudiflx.liect 
diAl  [  •  .inf.  :  uod  aliasperditopoftea  iaftcamen-  plaoeinerophyteufi  alterau*  refpc&u  duratio- 
to  a&um  cfletde  contudtu  .•  nutltusmomcnti,  nis.fi  tfporalisfit, 6trationequantincis  pcnfio* 
smoridiculacft:quiafcripcuraoonad  cflcntiam  nis,  fi  ftt  f  pomonarafrueTttbus  .contrarium  dc- 
spfius  rci  aut  iuns  acquifiti  pertinct.fcd  ad  eflcn-  fcodi  pofliriquoota  hxc ad  locattooem,  qux  W 
rjaraaclustranfitotij.  td  eft,cotnn£tus  dumfir  iallo  interdicla  noneft,  ^ppeaccedmidq;  cx  lco* 
9t  •elebncuc,&  quodpoftcaaccidit,  eiusefleo-  tciuu  Tt.fup.  hac  difput.  th-i  ht.f  quod  rcudum 
cjamaaterTeclum  femel  legittme  conftitutum  adlongumceraptuloaripoflit,  untomagiseft 
tollercnon  potctt:&  alias  fctiptura  ex  convcnti-  admicteodum. 

one  partium  aut  non  eflct  de  eflentia  cm  tionis  Et  dominimm  t efftjfutau.  ]  Dom  ini u  rr.  hoc  com- 
«oatra  /.17 Cdtfidt inftrum.  aut  quod  abfurdum  mentirium  cfle  puto,  u t  pluribas  ofteodetut  io- 
eft.fctipcuta poftea  amifla  eratio,  10 ircicum  re-  fu p.i.difpiu.ic.th  i.licB.  uriq, plus io  emphy- 
digeiecut.  Lit.    E.  teaumtranfirc  velhiocappatet ,  q>  acilcmnen 

Aicia  emphyt^ufin  dari  proprie  qnidem  a-  pofleflionisnndx  fed  ipfius  rci  vindicatioacm 
grumauc  rundumlateumenremqualibct.Hoc  kabct:in  ceofuaiium  autcm  pcrfc&ura  &  plcnu 
quidcm  oimis latc.quod  utiquercs  mobilis  non    dominiom  trr.in  fertur. 

poteft  :  quio  &  dexdibusces  nonfacisliquida       Efl mttttm huiut.]  Scnrcntiihxr.cpindubi» 
«ft.&probabilisfenccmia  Detttll  6  cemm.  i\.  cp    coniractus  cenfiticus  magis  t|  cmphyteuticue 
fblusfandusfitfobie&uhabilishuius  cotrattus:    habcridcbcat.  uidctur  rcceptiorcflcpet  notata 
qaia  lcx  melioraciOnis  q*  eft  de  cflentia  oiigtoatia    Mtn»tl>\frifumt.  \o^,nu.\ tjrfttjq.^tftmb.comf. 
huyuscotta&us#rj.$,r»/7.iW*»\io  xdtb'  comode    ynmm.^C'Wrmncif.Mmnt.d.*mbtg.conutnt-  itb.^.  t. 
noohabetlocum.I.tcctTtc.in  iftis  oooobtcure    »«»j.ft.uhiquaiii plurimos allegant.  Seddubifi 
tmpropriam  tamum  emphyceufin  admitut.cum    tamcn  facit.quod cum  iuxca iam dicta inccofua- 
alias  ctiam  padiontbus  oacuu  cootnctui  poflit    tiura  plcntflimum  ius  &  folidum  rransrctatur, 
altcraii,&  tupe.-ficiarius iusibii nonhabet.quod    oon  videtut  quis prxfumi  ius  omne a,  fe abdica- 
tuofictncmphyteuum.VbiumenrepI  canpof-    cum  voiuifle. quxracioeciameft£ w^ari.^rar. 
fit.cpHeo  nudafupetficiescrasfcrti  dicaruc.quu    inltc.mb  tmplyttnfi  mdctnfumn.c.    Deindc  cum 
arex  in  qaa  xdcs  pofitx  funt ,  nullus  ci!c  potcft    ctiam  cenfuatius  pcnfionem  praftcc ,  a  domino 
«fus  cxtctoquin  fiius  foliin  cinphytcu  axJium    autem  icialiquid  annuatim  folvi,  incgularc,  feif 
transterridicas.cpiftanpinioneadn.iilaomniao    ioemphytcutarcgulareftc  ,  potiuscoocraclum 
diccadueft.fcq  Jtrar,  ctia  JefhuCtis  xdibas:  in    empiiytcuticum  cxconftitationcanaoxpenfio- 
fblo  emphyteufindutarc.  cpverum  ooq  videcar,    ois,  quxoatuixdomioij  tcgnlari  ccpupnac.ce- 
«eflaaceqoippcfine  conccflionis  xdiu:ltcetDd.    lcbratum  pi«fiirremur.qu2m  fcntenciam  a  n.ul- 
hoc  admitt  j*u  .  &  hanc  d:fTetcutiam  emphyteu-    tis  ptobati.cx  iam  ciutis  autct  ibusappaiet,  qua 
«ici  fnpethcuri;  cotr»ctut  flatuanr.refeteaceiii/    eciam  uoquam  comunero  rcfcttCLir^»  $.tmfhy- 
inl.i.  C.  d.  inr.tmfhyttol.%  f  t  tf.v-ttrtv  qmtro ,    ttufittmttfk.x.num.}-^'  Mm/carJ.concl.j  44.1B  pr.q> 
quod  domot^eft  ucta  etia  invitodoramonova    accipieosccnsupixfumacurdomiuus  dircclus. 
ixtructc pofl. t,    fupctficiaiio  pcnniuvu  clle  oc#    PJane ptior  feoteocia ,uc  'es  potios  vidcacur  cco- 
ganr.Illa  iat£diRetcfitta  tb.a  Iaf.  ciadita,  qaoqt    fitica,  oranimodo  procedet,  fi  r,  c.  teftatoi  hx- 
iupeiluicirtuiit«.uiacQnftiuti#o£aQoiixp<fi-    tedcm  aaauaa  pcohoui  dcfaodoaliquo  alteti 
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folvere iufleric.ErFeCtos aiuem  haius difputatio-  in  N'm y.c .j.gcocraJius  propofitam  crat:  &  ba- 

1-     bic  qoii  poftreraos  eil .  quem  fubi  jcit  Trea.  dcnus  retftc  Trcutl.  quod  didas  Ecdefias  cx- 

M  v«r/»Vij»fitf4'.quodresccofitica,proptercef-  cipit:fedillud  puto  aoatede  auod  extradictat 

facioncm  tblutioms  non  fitcaduca,  etiamfiioo-  Ecclcfias  omnibusalijscommuoefacit.utabiis 

giifimo  etiamtcrapons  ccilavcrit  cenfaTarius,  conftituti  emphytcafcs  ctiam  in  pcrpctuum, 

ut  ttadit  Evtrh*ri.m i.loc.  *b imphytiuft  *ic*nf.  tantum  ad  dcfceod&es  ptiroi  acqutrcntis  tranf- 

tn*.t.loh.¥*briin$  *dtolnfi.Uc*tic»l ptn.l*finl.\.  cant.  Etcnimcxquo  raperpetuumabEcclcfia 

Ci.iur  tmphyt.t9l,\o.vtrf.n*mmttr  Mtn*ch.lur}.  emphyteufin  redte  cooftitui  admii  tura  eft»  tc  ex 

pt*fumpt.io.6.»um\yquiplur*s*Ilig*t.  natuiaiuconftitutaempliyteufiseft.utadquof- 

Lit.     H.  cunque  heredcs  imoctiaro  finguJarcs  fucceflo- 


ks 

cedcntidominio.  quodoediutuioitateccmpo-  defiafticam  etiam  fimplidter  pro  hcrcd.  aecc- 

ftsobiiTioni  darcturannus  penfio  aliqua  pr,x-  ptara,adextrancoshcrcdejrraofirc,cttam  &ma- 

R»adi(uiir*3e  lajin.ml.uC.i.iur.tmph.  inpr.  gis  hoc  admittcndum  cxiftimo ,  ubiexprdfeta 

Adcoqae  fi  penfio  proportioaata  fnsctibus  perpetaumcmphyteufis conftitutaeft:  aliaeniim 

ptaftetar.altcratam  ilJius  contractus  natutam,  quseftioeft ,  fi  cmphyteufis  indcfi  lite  fine  tem- 

Acpropclocationemaccedcre  diceraus.  poris  &  hatcdura  menrione  concclTa  fit  :  quo 

L  i  t.    K.  cafu  in  tertia  geoeratione  eam  fiutri  extflimu 

UtramqoeaitreladceJtttrotempus&.nreT-  Cev*r.2.  v*rt*r.rifouit.\-j.num.6.v*rf.  qutnt* 

•etuum  conftituipoiTc.Nontatisaccurate:  quo-  conclufio-.licei  idmatcp;obet<xf.j.  v*rt*r.  ixe, 

niam  perpctuitas  denatora  haias  contraCtas,  j. / . 7.  tsJ  quia  id  rtfcrri  potcftad  EccJcfias 

fedtempt  ralitasexaccidcnti  flt  pacto  cft  $.3./»-  uibisrcgiat.Tel  quiaiftt  loaodcrcgatuaieftper 

Jtit.i.Ut*tJ*fini.l.i.toI.i.  vrrf.  nivtrttnium  N.no.f.eJ.quam  correcticjncm  etiaranotat Ac 

Mmftmd  royif/. 60 a  »*"»- i  .Etfanc  fi  ucrumquc  corfvdquia  «»</.*.}*  nonquidiutisfit.fimplici- 

hoc  concuirat  ut  dcfiniium  tempus  fit,  k  penfio  tei  conftituta  emphyteufi.propouitur ,  fed  cm- 

fiuftibusre^ondeat^paiuradifteretalocatione.  phytcufis  ultr.t  tertiara  ccnetationam  conftitui 

maximefecundum fentcntiam  Treut thef  4.  Jit.  probibctur:  6c  hauc  fcntenttam q> emphytcufis 

C.  ubi  ctiam  locationem  ad  longum  tempus  Bcclefi*  inpcrpetuum  utetta  in  extrancos  bs- 

agnofcit.  redcs  tsanfcat,& cj.N  ^.fitcorrccxum  per  ito. 

THESIS    X.     *  ff.7.communitcrteneriapparct«aw/.iJ/i».i»/.t( 

Lit.    A.  C.h.t.columMtmt*fin.vM:imooa«u«qH*r». 

DeemphyteufiEcclefiaftica  parumdiftincte  L  1  j.  B. 

hicagit  8c  Juc  lit.tresNoTcIl.allcgat,  in  quibus  Ttmpor*v*rb.fintt.[  Oticfereperitquafttone', 

tamendiTerfumtraditurins.EtinN«vrfl.7.e»y.j.  cjmoTirh  4..IU  D.anemphytcufis finitatacitcad 

tantum peimittitluftiti.ufqoc  ad  tettiamgene-  inftar codudionisicncvetui, Qijod  rcctequidc 

xationem  primi  acquirentis conftitili  ab Ecclefia  negat.fcd  ex  miuusietta rariooc.q? Pai  phrtcufis 

crapbytealin.oequeenimhocadxdcsrclieiofas  requirat  fcriptuta.  Ereuun  r.magisdtutiuxra 

quxin  mbc  C or.ftantin  opoJitana funt, rcltiingi  fupranot.hocfalfum  fit.Deindenecboua  Tidc- 

poteft:licethjcridcacur  rdleTrcur.  quoniam  tUrc6fequcntia,q>ncc«lTumnonomniaquibuj 

cap.t.eandcmmatciiamdercbusfaftistractaos,  initioopus  efttnrepetito  contraccu  imerrcnire: 

dcomnibus  obicunque  exiftentibus  Ecclcfijs  fed&cum  iptarcnorarione,fiquide'cilociiiclTe.c 

Joquitur.Porro  Sov.  t$.e.  z.Ecdcfijs  fibi  iouic?  ipfa  quoq;  fcriotura  tacitercpetiraTidcrijpoflit: 

perpciuas  emphyteufes  conftituerc  concedis.  oCcucxpaniGconvenrioilefcripiuradccifentia 

DeniqucNox,#//  ito.c.'?./»^r         in  perpeta-  locatioms  dlc  p  0  fli  t*rj./.t  7.  »«^r.C  itfiJtinjh. 

um  ctiam  Ecdcfi js  in  extraneos  iurc  emphytcu-  hoc tn  etia  cafu  tacita  renoTatio,     natura  iftins 

tkorcs  transfcrrepcrmirtit:  exceptafciltcet  in  cotradusadmittit.nuTidetutimpcdiri.Rcctiot 

cafu  primo  d.  Sov.  uo.  f.  tmphyitufis  Ecclcfia  ratio  ddetur  inde  dcfumi  rdquod  maius  hic 

rcgixciTitatis  ,  icalijsqucibi  funt  religiofis  vctfatur  praiudicium,  *  in  iutis  iliius  &  uu- 

«dibui.-arque  ita  cx^rcflus  bic  rcftriogitut q^uoa  lis  domioij  coatinuatioocm ooa  faci ej  conlca». 

Zz^z   2  titc  ' 
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tirc  dora  inasprxtumenduseft  :  vel  quodcum  rore  doraini 
tcnovatio  iila  tacira  tantum  anno  duret ,  utcun- 

Se  inicio  quiaquennabsfucritlocatio/l  13.  §. 
Jocati  >  annua  emphytcufi  s  conftitui  noa 
potcft. 

Qftartji  tmptyttut».]  (^uod  hicfubijcit  dc 
erophyteutapro  fihjs  acccpta&  indcfcendentcs 
eantum  tranlmittcnda.cum  prxccdcnti.de  reno- 
vatione  uciueraphbytcufis  nulia  planc  habet 
efBniutera  »  fcd  qualitct  conneclcnduro  eft 
cum  i/s  qux  in  ipfa  thcfi  de  duratione  era- 
phyreufis  ptoponuntor.Rcs  ipfa  cx  circumftan- 
o )S  decidend a  v  idetur,&  ex  propofito  fcopoque 
contrabcrjtium ;  &poflintaIiquando  vcrbaifta 
non  tam  rcftringcndi  caufa .  quam  ad  dcnotan- 
dampctpetuitatemconccflioois  adiecta  vtderi, 
ficutcxadverfoexproprictate  vcrbi  primi  tantu 

fradus  Lberi  vocari  intelligi  pofline  iicet  in  du- 
10  in  ciuimodt  cafu  verbum ftiorumt,  ctiam  ne- 
potes  comprchendar. 

UtoqitttAm.]  Inferendo  negat  Tr.quodparer 
tiniexnliis  in  tcrminis  prxmifli  cafus  cmphy 


juris  emphTteaticftv 
quodnatura  fua  pctpctuum  eft  gratia  ,  appo* 
JturuifTe,  coque  nihil  atiud  nifi  ius  fucceden- 
di  ab  intcftato  libcros  fibi  vindicare  pelfe ,  per- 
indc  ac  fi  ipfo  iure  emphyteufis  ad  dcfcen- 
dentes  tanrum  vel  ccrtos  corum  gradus  per- 
tineret  ,  velut  ubi  £  maiori  Ecclclia  cooccfla 
eftNnuio.c.i.  quocafuuni  fiiiocam  przlc- 
gari  poficnon  dnbiuverim.  Facitarg.  fumtum 
a  fidei  commifio  teliclo  ,  fi  finehbciis  dcccf- 
fctit:quo  cafu  ex  vetiori  fcntcnria ,  dc  qua  alibi, 
Jiberinon  funtvocati .  ncquc  in  difpotitione. 
fcduntum  ut  nondcficut  fidei  commiifum  «- 
pcuntut. 

Efl&hteJintuUrt.  ]  Ait  fingulate  hoc  cfle 
incmphyteuta  Ecclclix  ,  quod  qui  Etilclix 
folvitcoilectos.de  sure  non  tcncatur  tcmporali 
doroino  atrribuat  fifcalia:  Atquin  hoc  hqui- 
dumeft,  nemincm  tcncti  duplascoilccus  fol. 
aere  ,  &  fiquidcm  Ecclefia  ius  cxigcndi  col- 
IcAas  habet.  neccfle  cft  cam  territorij  quoque 
&  quafi  maiefhris.iura  babcrc.  Vcrum  Dd. 


teaiin  prxlegare  in  cxterorura  prxiudicium  pof-  euam  quos  citat  Tr.  fimplicircr  formint  qax- 

fic.   Vbi  uvcibiinprtiudicium,  fupervacua  vi-  ftionem  >  an  emphyteuu  Ecclefix  principi 

oentar.aaoniampofuoquodnegativafcntentia  terrirorij  colleclas  (olvere  teneatur.  Cuius 

admiflaneccflarioponehdumcft.  exconccflio-  quxftionis  dccifio  non  ex  priuilcgio  cmphy- 

neiilaiusliberisquxfitamcfl'e,fierinonpoteft,  teutx  fed  cx  qualitate  rci  dcfumenda  eft  >  an 


at  cirra  prxiudiciam  aJiorum  uni  przlegetun 
nifi  forte  eo  Treutl.  refpexit,  qud  pater  per  rao* 
dumcompcnfationis  cxtcris  fiJijs  aliquid  prx- 
legando  prxmdicio  ilii  occurrcrc  poflit :  quo 
quidem  cafu  pofuatentcntianegattua  ipfo  qui- 
dera  iure  prxlegatum  emphytcufis  non  valcbit, 
icd  ex  approbarione  uciu  alterius  fiiij ,  Jcgatum 
fuum  agnofcentis.Et  in  (cntentiam  lftara  negan- 
rcra  magis  eciaminclinat  Jsfmin /1. dt  iur,  tm- 
fbyt.ubi  per  octo  columnas  ufque  ad  fio.Iate pro 
utxaque  parte  auxoriutes&  rariones  adducit. 
Bgo  vcro  rationi  furismagisconvnite  fententi» 


videlicct  res  Ecclefiafticx  fint  immunes  acol- 
lectis  ,  &  fi  fuot,  an  conccflx  in  emphvteufiu 
laico  privilegium  iftud  amittant  .Et  prior  qux- 
fiio  fccundum  canoniftas  expcdita  habetur. 
quod  fint  lmmunes ,  quod  caufam  dedtt  ftatuto 
Vcncto  ,  neres  tmmobtlcs  ad  EccJcfufticosv 
transfcrrentot ,  ae  vidciicet  refpubhca  immi- 
nutisttibutis  damnum  icntiret.  In  quxftione 
poftcriori  pro  fenteotia  afiirmante  dubium  fa- 
cit ,  quod  privilegium  EccJcfix  favori  datura 
nondebetaiiisptodeflc  ,  fiquidem  immunius 
iftanonprxditcft,  fed  Ecclefix.  Verum  deci- 


arfirmantem.  1.  quomamlicet  aliquod  ius    dcndintio  pfofentcntia  negante  bzccft.quod 


fijiisquxfitum  dicamus  ,  ilJud  umennon  cft 
itftformatum  &  raJicarum ,  ur  finguli  prxcise 
partemm  cmphytcufi  fibi  vcndicarc  poflint, 
jedhaclcnaidakcra  ,  utfi  nihtl  aliud  intercc- 
das*  ipfi  in  cmpaSyteufi  fucccdaot  :  cum  alias 
pater  non  fit  pertbna  ,  qux  regulariter  tiberis- 
acquitat  ,  &utlafd.  loc.  pro  hac  fcntentia 
difputat  ,  quodpatcrliberis  ftipulatus  cft.  re- 
▼ocare  poflir.  t.  quia  fimpliciter  vcrius  cft> 
ex  huiufmodi  conceflioms  forma  liberis  ius 
noaeuc,  fedillai  yabapro  filjji  £a- 


rcs  in  eraphytcufin  dau  non  dcfinit  eflc  rcs 
Ecdefix  ,  cum  direclum  dominium  ciustna- 
neat,  &proptct  hoc  commodum  tanto  roaiot 
pcnfio przftanti  intclligitut  :exquo  iacile  atg, 
Arexandri  pro  dilT.  ciuti  rcfpondcri  potcft.  Ec 
hoc  incollcctis  ordinarus  non  cxtta  ordinarijs 
&  quascxtremancccflitas  &  pubhca  vtilitas  ex- 
igit.&  qua»etia  dcrici  prxftarctencntur«r^  Lu 
&ult.C.ditmM«nic.c6nc.  Lqut  tmmuniuttm  C.dt 
muntr.patr.l.i.i.  &  ult.  C.  qntb.  muncr.ntm.  ttttt 
txcm[.  Qre.  AJtx,  cmj.  c  I.  mtmtr,  1  j,  Ojttjtm  dttif  * 
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itcif,  6t.  num.  S.  MfS'  «***•  4v."*cut  &  conftat  cenfitica.  Et  ergo  in  hoe  cafa  cenfit.ca  bona 

immunitatcconcefla  a  myner.bus  quibafcun-  opponiremphyteuticis:  idque  neccflano  con- 

9uc  noncontiQciiiniulitos,  Ojmftm  d.dtcif.69.  iequeosei eft.  quod  bona  proptia  autotisfut 

&91.  ut  proindPflrum  fubtilis  fit  limitatjo  foifle  fucceflorem  cxiftimafle  proponit  :  ficut 

1  rcutl.  quod emphytcuu  tencatur  ad colledhs,  &  neccflum  eft  ponerc  annuum  cenfum  fuifle 

quxad  defenfionem  publicam  coguoturquia  folarum:cxtcroquin  ab.oluto  &  plcno iure rcnt 

bas ipfa quoque  Bcclefia  prxftat.  fihi  acquirit.  Ad  hoc autcm  non  rcdc  ailcgatut 

Nov.ElectorisAuguftip.s,.  cap.  40.  inf.  qua? 

T  H  E  S  I S    XI.  rccte  accipitar  de  prxfcriptione  iuris  empby- 

L  IT     ^  tcutici,  quiaprimoproponiturcafusinipfo  qui 

Aitacquiriemphyfeufinpaaionibus  s  &  in  remacccpittituloconduai.  quo  probato  nul- 

excgefifubncir.  p.ictioncsillas  quxcontrittui  lumprxfcriprionilocumrclinquit  ,fedrcra  rc- 

apponunrur.  omniao  fcrvandas  cfle.    Qjribus  ftituendam  efle  fancit  conftitutio !  fed  in  tertio 

Tcrbisconfuoderevideturconventionemipfarn  admirtitprstfcriptioncm  ,  cas  frtcQ3u«t  txt> 

principalcm   qua    conftiruitur  eraphytcufis  (dhret/hocfcilicetefTcclu.  uttcft.tucreicm  pol- 

«umpaaionib/accellorijs&adicais.  Quxbac  ic'ior  non  teneatur  .  quod  poflcflorpttmui ii» 

Jit.addunturdenonremittendo  canoneob  ftc-  prxcedenti  cafufacerc  tcnetur.  Ulud  nihil  buc 

rilitatem  vclincurfum  hoftium  .  ttaflata  funt  pcrtinet  quod  in  regula  iuris  dc  negata  ucultate 

fupra  thef.  7.  lit.  F.  Io  cafu  inundationis  admit-  «tulum  poflelfionis  fibi  mnrandt  traditur:  qui* 

tamfentcntiamTtcutl.  fifit  fubiunia  &  brevis,  bicahaPeiIona& novuspoflcfloreft.  qui  five 

cxteroquin  aliud  fuerit  fi  ea  intcgrum  totius  pro  emphyteuu  .  five  ccnfuaiio .  five  pro  do- 

anniufiiraabfumat&inhibear,  ™*°  «nipliciter  fibi  ipfi  poffidcre  incipitr 

cum  ctiam  cad.  pcrfona,  v.  c.  colonus  ,  talem 

LlT.    B.  feeflenegando,  domino  intervcitere,  &  infe 

[  trifcriptiont.]  Ad  hanc  lequiiit  jo.  aut 40.  poircflionem  ttansfcrrc  pofllt.de  ouo  etiajn  aU,» 

annos  :  vcrum  nonammadvctto  utionero  hu-  quidd.c~tum  luprath.  4.IK.C. 
ius  fpccialiratis  cum  etiam  dominium  tci  lon- 

go  temporc  acquiratut ,  &  ufuftuctu  /.*/>•  *•**■  C. 

mfi.  C.dtprmjcript.  long.  ttmp.  kergoidemin       Smttjponr}  Parum  fubtilher hocproponitur, 

ernphyteufi,  five  ea  proafufruitu  fiveptovtili  quonumotcxaJJegatuapparct,  intelligit  fuc-- 

dominio  accipiatur.Nec  quicquara  obftat  l.  vlt.  ceflioncrn  iJJami  pcr  quam  Uberi  empbytcufia 

CodMfun  J,  p mtrim.amA \  j!  jguur  dc  fundisnon  patcntis  iui acquiiunt :  quomodc  cmpbytcafi* 

privatorum,fcdCxuris.qiiosprivilegioampli-  cumperuntvcrfiutemcumaii/s  icbus  quibuf- 

ongaudcrerationiscft  .  cura  pnefettim  penfio-  cunqueberediurioiurctransfcratur,  noniccle 

cem  accipiat  cx  ijs  piocuiatoi  Cxfaris  ,  qui  iuccciUofpccialismodusacquircndiemphytcu- 

mcritonoudcbet  prxiudicare  poflc  Cxfari.ai-  finftatHitur:&.camfuccefl'iofit  vcl  ab  intcftato- 

coque  poflcflotcs  iaiquiutc  tempori*  fc  defen-  vel  ex  tcftamentcshoc  tanquam  fpccialem  mo- 

dcrc  necefle  habent:  &  haios  fentcntix  aliquoc  dum  proponeie  noo  debcbat.  Scd  nimirum  Tr. 

aatoresciur.  imf.  inltb.i.Cdttur.  Emphyt.  6.  hicconrudir  modoi .  quibus  cmphytcuGs  ab 

folijsmnttjm.in  ?.&u!t pmrt.gLrtftlttrt,  quod  fuf-  initio acqoirturac  conftituitur  ,  cum  ijs  qui- 

ficut iongum  ternpus,licetccm.munilr.aDd  40.  bus conftituta  in  alios tranfmtttirut:  St curn  tc- 

annos  rcquiri  tcfterur.  ftamento  emphyctufin  conft  rui  dicimas.  inteJ- 

QuoJtsmtnttimillo.]  Hoc  iptunr.  quod pix-  ligimuseamconftituipetmodumleeati.  velud 

fcnptioni  iuiisperpetuis-iocas  non  fit:  fi ab  ipi-  cum  teftamrnto  ufumfiudura  vel  lcivitutts  a- 

Vio  de  titulo  locationis  confter.totidcra  fere  vct-  iiasconftitui  arfirmamus. 
bis  propofuitfupra  th  4.1k.C.  Adtoqm  tmm  emintu.  ]  Hoc  cerrura  eft.  fed 

Quodjittrtim.]  St  tcrtius  bonafidelongifli»  cxceptio  fubie&a,  ntfi  aUud  convintrt* ,  noa 

xnotcmporcpnfli  ieat ,  bonapiioris  poflcflo-  fatis  iiquida  videtui,  quod  res  acqaifin  pati, 

rispropnafuiflcpurans.  eapto  ccnfiticis  pix-  xquaiiterad  hxrcJ«omocsabinteftatadefcen~ 

fcnbi  arhrmat .  lefctens  fe  ad  tradita  thcf.  9.  dit.-  &  divcifa  ratio  frudoium  eft  in  quxquo* 

bt  f.toF.abiindubtobona  aitprxfurai  potiot.  modo  fiiccedarur,  noraatim  lcxdifponit.licec 

Zzzz   j  Ctn- 
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scnreotiaTreurrcr.  videturctT;  communts .  per  emphvicuficftc  hereditariarqua  pofita  quahcate 

aocata  7«/f»  1.2.  C.dtinr.  tmphyt.  eolum.  +c  01.  fcpantiom  ilii  locu»  cfleocquir:*  rruftra  fingi- 

i*v  vtrffttuadoaiurit  ,  ubi  aifirmat  etiam  ita  turtaleiusquzfuum  filiiscxquopauc  mortuo 

pofleaccipiempnytcufin,  ut  primogenitus  can-  pioprioiure  cmphytcufm  ijbaailci  Jiu.Ncqihuc 

lumfuccedat.Peodetautcmhuiusreidecifio  ab  facit  cpi/i/.a.j.  $.i.^«F.<^RcTnpulauonc  patri* 

ca  quzftionc.an  uti  ex  bcrcdibus  pacifci  Sc  con»  poft  mortem patris filic  adio  quzrirur : quoma 

fulerc  poHimusjdc  qua  a&um  cftfupra  iiifl>-6.  hocfit io iilo cafurecU, oeque  per  traouniflio- 

th.6.ltt.F.  acm  i  patrcoec  quifquadixerit .  im  ooftto  cafa 

L  i  T.    D.  filiostanaamezftipaiatiooepauispetfequicm- 

Negat  hic  immuoitaiem  a  prarftatiooe  pen-  phyteufiopoflc. 

fionismgiflimotfporeprzfcribipofle.Sedqox-  Lit.  F. 

ftio  diftinguendacft.cpautfatetuf  feemphyteu-  Tandero.inquitTrcutNnacarales&Jegicirna- 

tam.&folaccifationefolationisfe  defendit  ,  6c  tosfilios  io  cmphytcuil  ciaili  faccedere  exifti- 

Tcram  oon dubtio  Trcut.fcoteotiam,  q*od ptz-  m.c:aJcoquc,quod  &ex  CUr,tit  in  $.  tmphytttt- 

flacto  penfionis  fit  de  eflentia  empbyteufis:ut  juqu*ft.%i.  apparcr,  ncgatcosfaccedereio  cm- 

proindclicetdcfendatur  rcditibus  aonuis  loo-  phyteufiEcclcfiaftica.At  quin  hoc  primo  fim- 

giflimo  tfporc  przfcribi  pofle.de quo  agiturin-  plicitcr  malcproponirur  ,  quooiam  fiproqui- 

iupnrt  t  dijput.ti  th.%.  Ut.l.  ea  tamen  lcntencia  bufcunquehcredibus ,  imoetiamfiprohcredi- 

hucaccomrnodan  ncqueat,  quod  qualirasilla  bus  rancumacccpta  Jit  cmphytcufis  Ecclcfiafti- 

empbytcucica  przfcripconi  huic  adTerfetur.  ca.caminhetedfsfxtrancos  tranfircipfcadmic- 

Plane  quoad  peofioocs  prztctitas  rceteftatue-  tuTr.th.przt.  Ht.B.  atqoinlcgirimatilibeti  etil 

musprzfcriptiooi  locum  effc.  Quodfiaurem  non  mitiiunabinieftato  fucccJu  .t.  aflcttio  Tr. 

poffeiTor.quicmphyccucaarguitui  talem  feeffe  perfpicuc  faliaeftin  tcgitimatispcr  lubfequeoi 

canonemqucfcdcbere  negavent,  &itaprofuo  matrimonium,  quosomnino  ius  Can.  agnofcic 

polTiderccccpetit.iam  non  de  przfcripuone  im-  &  fcgirimcnacis  cix<\\ut>c0p.t*nt*,txtrm,quiftlif 

munitatis.  feddirecli  dominii  qnzrendum eft:  ftntUgit.ScA  fc  fi  proponacuriiberi  Jegitima  pet 

cui  prxferiptioni  m  li  s  cenninis  lotum  etfe.ra-  refcnptuin  !\'ov.74&  Ry.quiboslocis  dicuntur 

tioiutiseYiQCit,at<pbati*/i>i»i..a.C.if  iur.em-  abalns  libcrisoihildiffcrre.idcftatpcnm  :quod 

fhyt.fol.6jmufin.in  ult .p*rt gu>frtptlltrt,fol.i-ji.  atique lusCau-autorirari  Impctaccns.quoad  cf- 

J.oser/.j.fMari/ubiaitoon  potieprzfcttbcreem-  feotum  legicimacioms  mhil  dcrogxr :  omnimo- 

phyteutam .  quamdia  aliom  agnofcic  dircctum  do  autcm  ita  ius  crit.  fi  Jcgirimacum  a  fentificc 

dominum.fcdfaaoincervcnicore  poiir.non ou-  proponasicuiaspoteftatfqui nonagnofcoor,eo 

da deftinatione,id  eft.ut eaplico n  negando  ca-  iactlios legirimacor a  principe  a quacunque rm- 

ooQcm  &iuseropbytcuticum,ftatamrei  muta#  phyceufiadraictenr.  Appaictauccmhuicquae* 

JcpoiTeflionemcjuo  pro  fuo  tncerverfo  domioi  ftioni  cantum  cfl":  Jocum  m  emphy  ctttfi  rcftriora 

rure  adipifct  cccperic.  dcquo  vide  aliosibi  alle-  adliberos  vcl  adceitasgencraciones:  inquibuf 

gnto* Mltf.Cynum  & Sslutt .m  /,*.  &  y.Cod-dt  terouois  expedira  deciilo  eft  illos  fuccefluros, 

frtftnpt.io.mnnot.  quieo  iarcquoconccdensucirur.prolibensha- 

Lit.    B.  benrur :  quamvis  vidcri  pofltcctuciusiurisha» 

Quzmur  hic  ao  repadiaca  heredicate  filius  bendam  rationem ,  quo  emp hyceuca  utitar ,  m 

ompbyteufio tcrinere  poflic:cuius  qujltionis  ne-  quod  ipla  conccflionc i  dom mo  cofenfum  vide- 

gattva  pars  quam  Treucl.fcquitar,in  cmphyteafi  tur-Er  ergo  Jabirur cum  Ti.  Clar.  indcfinire hoc 

limphcitcrconceffa&accepra,  omoi  dobio  ca-  aegans,cVgraviusqu«ft.}o.  ubictiaronaturatea 

rct,  ficut  flceocafuquopro  hcredibus  accepta  tantumincfvtliemphytcufifuccedeic.&tncorir 

«ft.Verumfiaccepta  fitprofefic fitiis»  inquibus  trac^ibus  rcgulariter  filioru  appeilacione  ctiam 

tcrmiois  toqnitur  Cbtr.  tit.  (j**ft.  17 '  concraria  nacurales  venirc  folfo  .tfirmat .  Equjdcm  ab  iote- 

Izi%tomm\iMoizt\,ttftttod.Cl»r.t^Uj.mftp  d.  ftato  naturales  non  fucccdere  conftat.  inftitati 

xjdtiur^tmphyt.^-f>i'»nttftn.inurtt*  tfnsft-  ^ed  aucemcaoqaamexuanei  veniunt  ,  neqaeadeo 

bic  qaoqae  cumTreucLut  fenciam  racio  taris  U-  cm  phyceuiis  capaccs  nifi  fpeciali  voluotate  p a  - 

«t.comillaadiec^io*r*j»7ii..denotetialtempcr-  txis.acccdtfnte  qualitace  cmphjtcufis ,  fiio  per- 

<bDasfucccdcQces.mioimcauuctHcercpoilic,nc  pecuutnTcJpio  hcrcditJCWCOQCcfla  ptoponanir. 
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T  H  E  S  I  5 
Lit  A. 

AniitmtMaudtmio  JReftiflimehocnegaturv 
tc  vix  ratio  dubit.indi.ouod  citca  textus  posoalia 
extcndi  non  pjflunt,  cum  longc  etiamdtverfa 
laodemi)  &  canonis  ratlo  iit.Dediftinclioncbo- 
norum  emphyceuticorum  &  cenfiiicotam  iam 
bis  in  prxccdcntibus  cgit :  q  ux  magis  autotitate 
intcrprctu  quam  niti  videtur  &  dimciiem  huius 
rei  diAincrionem  cflc  aqnofcitcitata  N  EIrclo- 
ralis:quo  refpex.tfe  vidctur  Tiraqu  de  retracl p.  I, 
|  n.gl.vinfr.vtltti  &Burt.inLi.C.hj.tel  t.cm- 
phyreufin  &  J.belljrium  contractumdifFerre  ne- 

Sat,quosramenalii  atbirrarie  dift.ngucrcfolcc- 
e  qtta  re  &  horum  aflinium  inter  ie  contta- 
Ituum  diftiiicTiune  v.omniooM/ m  l.i.C.h.  t.ccl. 
t.verf.iuxr*  htu. 

L  r  t.  B. 

\f    turt. ) Proba  hanc  fcn rcn tiam ,  quia  lex  cef- 
fationi  canoois  caducitatis  pcenam  ipfa  indicit/. 
t.Cfc./.t^Nm/./.t.i.SedutlegishiccrTcclusfe- 
quatur.ncecflumeftdc  facro conftarc ,  q-  ccrta- 
tum  ftt,  &dominura  iusfuum  etcrcerc:cz  quo 
fruftra  in  conrrarium  adducuntvr  vcrbaJ.  lx.fi 
•uolutrit.Sciti  eom  penlatio  ipto  iure  fieri  dicitur, 
dummfido  dcb.tu  Jiquido  flt  probacu.iuita  non 
Bot.>upra,<//j^MM  tjh.io.ti*.  E.videdehac  qux# 
ft  tOne  .Uti/fimt  laf.in  d.t.i.coium.L  cm  multo  ftqq. 
lvtrf.qnintinotM,ubi  rccFe  tradttnon  pcflpa  tcr- 
tio  einphvtcuta  ex  haccaufa  opponi  caducita- 
tcm.quon.a  domiuus  ius  fuu  rcmittcte  potcfL 
Anttquam  auttm  dominu». ]  Fruclus  ante  de- 
clautronrm  voluntatisdomini  perceptos  adem- 
pbytcutampertinrrcait,itaquidcm,quxfentca- 
tiicitcitaci  Fach.  utcoslucrctur.-  caiusrei  uni- 
c&fundamentu  aJducitur  a  Fach.q»  intcrim  ma- 
neatutilis  dommus.  Conttariafcntcntiam.cpde* 
clarationefcquuu  fruclus  retro  pcrocptos  refti- 
turrc  tencatur  communem  cfle colligitur cx  tra. 
di  ti  s  i  laf.tn  l.i.C.hj.tolum.%.  vtrf fttundo  quj.ro. 
ubi  dupilcem  pro  ca  tarionera  addacit  quod  ncc 
malxfidei  pnUcfiornccufufru&uarius  iutc  fao 
ftnito  fruclas  fuos  faciat  Quamvis  utriquc  ra- 
tiooiunarefponfionciatisfiat,  quodut  iam  di- 
Crum  cum  dominus  poflit  ius  luurn  rcmittcre 
ncceiTe&uslegis.ptivatio.niii  dcclarara  domini 
Toluntate  lequatat  ,  nec  ctuphytcutam,  qui 
fperare  potcft  dominum  iurc  fuo  non  ufurum 
fimpficircrpromalx  fidei  pofleflorc  ,  ncc  cm. 
phytcufln  pro  finita  habcndaro.Facilectiam  re- 
^widccurfundameutoFachin.quod  cum  ipfo 


fatente  - 

teura  iurc  fiio  ptiveruricquutadeclaratione  vo- 
luntatis  lege  operante  cflcftu» quoqae  pn  vatio, 
nis  ftatimafinitotricnnioinducctur.neq;  cnim 
declaratio  illa  privationem  inducit,  fed  tantum 
quod  dominus  iorc fuo  uti  velit.oftendit,&pro- 
inde  retro  ex  co  tcmpore  quo  potcftaie  rnris  cm- 
phytcuta  pnvatus  fuit.nihil  amplius  ex  tnndo 
fibi  vindicarc  potcrit.quod  alias  ncceiTano  con- 
tta  fcntcntiam  ipfiusTt.Sc  F.ichin.imo  d  Lx.C. 
fc.f.fequeretur.lecemnonmfi  a  tcrapore  dccla- 


arcumftantns  ,  cmphyceuta  probab.l.ter  fpem 
ictincndx  cmpbyteufis  libi  faccre  potuit :  quara 
hmitationcm  Corbuloni  tribuit  Fachra 

QuidfiFmtbyttut*.}  TradTathanc  quxit.o- 
nnlaj.mU.C.h.t.ctlum  i«.?«-f7.x«.  &  probat 
quodcrophytcutaqui  fol.dum  nonfolv.t  omm 
iuicfuocadr.t.Q^air.  fcntentiam  n6ptobo,qum 
pccna  ifta  pt ivationis  non  ta  introdudla  cft  ^pptcs 
pccuniarifi  intcrefle  domini.  quod  m  alus  caii- 
busv  c.ftipu!ationibusrccnal'busobtinct.  qua 

potius  ,  quod  cmphytcuta  nonfolvens  prxlu- 
inacu t  d o m  i n ii m  i ui  e  f u o  iutci  v crterc.eumq ,  no 

amplius  teco^nofceic  vcllc.  Facbin.  ita  hm.tat» 
modotantum  iblvetit  cmphyteuta.  quodunius 
aonicorficiarci.io^m  Ego  tcntavctim  tdcm 
cffcticctminusfolvc.icadtoqre  dommum  ex 
coi.ctaau  ad  uitcgram  penfi<  rcm  agcredcbere. 
iuquc  hoc  obtinere.ur  ncc  pats  «c.  fiat  caduca. 

EtMdomtnw.^mmchic  ^nxftionf  exe- 
quitut  xc\U*J.mdJ.x-col.)o.aJil.vtrbo  magnare- 
ptlltrt.  vtrf.  tlar»,  ubi  K.dem  proprta  autoi.tate 
cmphyceutam  a  domino  expcli.  poiTc  maleafhr- 
mat  Ratio a  colono  defumta iplum  rcl  max.mc 
oPpURnat,qnu  cphic  cxpclli  poflc  dic.tui/.  J.  C 

^fiff4.<.i.^-i«q-«^-di»I,sre"eiamp/1" 

iinct:Fundamcntumaltcium  a  poiTcfnonc«o- 
ni,niciv.l.delumta  falfum  cft  ,  &  exvera  iuri» 
rationcdominusnulloplancmodo  poil.dct,  « 
utcunque  comtnentumillud  Dd.  adm.tramus. 
imaginar.a  tamcn .  itta  poflcmCM  cxpelleud^u. 
emjij 
uon  potei 

di  A  iurendftioplancabbotret. 

Lix.  E. 
Ef  ft  inttrteUatum  ntmfit.  ]  Ex  I.  i.  C 
&    communii   eft   fcntentia  d.em 


itinar.atamcn  illapoiicmo,  nr™"/" 
vLtcutamicali&  vcra  pclTefl.one  prxftatc 
{  poteft.cxomnino  tatio  illa  fibi  ipfi ms diccn- 


h.  t 
citra 


bterpellauoncm  dcbitorctn  oonftime- 
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„re  in  mora.idque  rcl  maxime C dc  committenda  etiamrecipiendoeam  iari  viadicarionit  rcnun- 

pccna  agatur l.\i.C.dt contrah.Jlipul.  I. 1  j.  dtobU-  tialTc  credcretur.Facit  q>  cum  privatio  iitrevcra 

gMt.e^ttclion.dtquopluribm  infrm  purt.i.dijput.  j.  pccDa.reguIariterres  ipfia  &  pccna  fimul  peti  non 

the/.6.lit.C.              LlT.    D.  poteft.facis  & /4.  CdepaP.  int.t  rr:  ryl  .10.  inf. 

Hancitidomquxftioncm  fofc ttaclat  Ufind.  de  vtP.  Ncc  obfiatquod  dicnut  car.cn  rccipi  pro 

Li.C.htgl.t.  tjuifl  19.  Et  in  cmphvtcutaEcclc-  perceptisftuclibuspcenaa.pro  cciTatione  infli- 

fiaftico  celetem  iatisfa&ionem  admitti  textus  ghquoniam  principalis  pcnficnis  foJvcndxfinis 

eftincap.potuit.extra.locati :  in  civili  oblarjone  ctr,  recognitiodomini.Ana.folutio  a  tertiofa* 

quantumviscelerinonevitari  pcenam  ncc  pur#  tTa  veloblata.empbyteutx  ad  pcenam  eviratio- 

gati  m  communb eft  Dd. fcntentia  quam  refert  nrm  profit, vidc laf.iul  i.Cb.tmprim*gl.  qu.  ty, 

&fcquitutU/ri/./<>r.Iure'noftroduplexeftpur-  cel.to,             Lit.  F. 

gatiomotae.altera  communis.ad  tollcndos  effe-  Vtrumautftmultxigimquit.  ]  Ideft  ut&  pee- 

ctus  morx  v.c.ufuras.rei  periculum  in  futurum:  nam  conventam  prxfler,&  cmphytcutam  cxpel- 

altera  fpccialis  in  obligationibus  facti  ,cuius  prc,-  Jat,quomodo  hunc  ca<um  proponit  cicCUr.q.t. 

ftatione ante litem  cootcftatam cvitatur prxft*.  if.12.oifi umen expreflc  hoc actum  fit.ut utiutu- 

tioeiusquodintetcft  Talisautcm  purgatio  ut  quc  pcti  poflitj/  m  l  1  c:  h.t.tytbid.laj  tolum.)  l. 

iuri  iam quaefito altcrius  ptxiudicctur  in  ptxte-  vtrfintaglfAg  i7t.exquo  etiamin  icoq.  verf. 

xitum,iurc ncftro incognita eft.maxirne  ubi ipfa  limituttumtn  alia  exceptio  iieti  poflit  addenda, 

lexpccnaminducit.cumalias  communis  fcnt{-  fiadiccla  fueritdaufula  ,  rato  manentc  paclo. 

tiafitubipcenactiamconventional/s &diescft.  Verum  harc  limiiatio  ad  illam  propoiitionera 

purgationi  ad  effecTuni  cvitandx  pcrnxlocum  pcttinct.quoddcminusfimulpenfioncm&pce- 

non  eflcquodciiato  adflinit  Ial.&  Tr.  iiifrap.  namconvcntam  exigetencn  poffit. qui  in  aliia 

a.difp.t.th.9.lit.H.Idcoque  fentrntiam  bic  Tr.  quoqucca/ibushuiuiclaufulxtfTcCtus,  utinrti- 

probatam  vetam  puto.etiamfi  antc  declarationfi  beat  eflccTum  tacitx  novationii,  de  quo in  /.44. 

dominioblatiofaclafucrir,  quam  quorundam  §  ub.dtoll.fr  *£].  cxteroquin  utduplcx  pcena. 

diftinclionem  citatoloc  rcfcrt  Iafo.quoniam  ut  peti  poflit.non  opcrabitur.Et  ex  hoc  qr.od  p*B> 

iupra  di&um  noo  dcclaratio  ilJa,fcdlcxpriva-  na  convenu  &  pcnjio  fimulcxigi  non  pofGt  firs 

tioncm inducit.  cnatur  difputatio  adlit.  E.  quod  dominus  rcci- 

Lit.    E.  picndo penfionf  nonpoflitexercere  iuscaduci- 

Alia  nec  minus  miout  controverfia  nie  pro-  tatis  :quoniam  non  diverfa legaiis&  convcnye 

ponitarquxftio,  an'dominus  poft  tricnnii  ccf-  pocux  hacinrevideturciTeratio. 

fationemtcmififlecaducitateminteJligatur.qua  THES/S  XIIL 

diifuiettaaat l.i.Cfh.t.frl.l\.eel.circiter  Vbilicredum  nonfolventc  totam  cmphytcu> 

4.1  tr  \  m  t*.  ubfpoft  rclatas  varias  variorum  finamitti  aflirmat.  Hanc  feutentiafummiiuns 

opiniones&  diftmcliones tandf  concluditquod  effecui xquitasrepugnat.ait tyrif  ^.cbfg^.Sctia- 

dorainus  tccipicdo  canonemetiam  prxtcriti  tc-  gorofam  appcllat  CUr.q.%  n.  13.  eam  tamcn  pto- 

poriscitracxprciTamprotcftationcm  fuper  iure  bitl*finI.z.C.h.t.qj7.coi  16.  Vnicum  illiusai- 

cxpellendi  fibi  prxiudicare  intelligatut.  Qjiam  fertionis  fundamuum  cft  quodfubiecta  pccnj- 

fcntehtiacgoquoqiContraTr.probo.  Etcnim  lisftupulatio.ficut  ipfaindimdua  cft.  iia  pruicy 

cmphvteutacanoncm  non  folvens  dupiici  caufa  palcm  quoquc  obligationem  indiuiduam  c/ricit, 

jutc  fuo  privatur(  tu  quia  penfionis  damno  do#  iu  ut  prxftatione  partis  non  cvidctur  pccna  >  &  * 1 

jninum  afficit.tum  piiecipue, quod  non  folven-  nifi  toto  prxftito  in  folidura  p»sna  committatut 

do  quodammodo  cmphyteutam  fe  negare  vide-  bt  l.executione-tf.de  V-OtiunSs  leti*m  partit,  d.  b> 

tur.Cum  igiturpoft  elapfum  tcmpuicanonem  |4/.t.cualiiscitatis*i  F*ehin.\.tortre.6.-;.  ubircr 

oiTcn,uttumqac  hoc  vitium  purgat.&dominus  fpondetfquodomninoralfum  cft.)  hercdes  noa 

tecipies<.anoncmipfumptoempnyteuca  agno-  venirecxpeiionadefundi,  fcd  ranquam  novas 

fcerc  videtur.  Et  cum  verius  fit  dominam  hmul  emphy teuus.Ego  dubito,  an  eadc  pccna  lcgalit 

&  canonemcxigcte&  cmphyteutam  expelJcte  &convcntionaiisinodiofisfitracicndaratio«rf« 

nonpofle.  quo  iaciunt  not.lit.F-h.th.  quodcx  l-fr*Hdmti\%.%-\.  dtpublic»  qui  textus  benc  fac. 

iiac  caufa  emphyteuu  cxpulfus  meliotationes  contr.  Tt.  fed  &  privatio  non  inducitur  rccli, 

liias  ansittat:  Siduidcm  dominus  exigerc  noo  propbereaq«odfoiiduraa6pta;ftitumcft,fedoc 

potcftcanoncutfalvafibimancat  rci  vindicatto»  fxpe 
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fzpediclum  primo  &  prineipabccr  proptcrne- 
gleclam  cogniriooem  domimi  &  przfumptam 
voiunUtem  intcrvcrccndx  poflc  fii  onis.  Quod fi 
in  przftaciooe  caoonis  ctiam  rationem  compcn- 
fandi  fruclus  rcfpicias  Sc  coniidcres.ranto  minus 
fententia  illa  laL  habcbit  locum:  quz  procul 
dubio  ctiam in locationa tatio  eft.  Neqnc  vidc- 
tur  cad.  buius  obligationis ratio  i  fundom  dabis 
&  fi  non  dcdeiis,  centum  :  quz  huius,  cxqua 
(tngulis  annisfnb  pccaa  privauonis,  cetupco- 
I  o  debccur, 

Lit.  D. 

Stc  hrvitt  damm»  Mud  dtftnrt.  ]  Probo  hanc 
fcnccntiam  ,  quod  emp  hy  teutis  non  pet  modum 
beneficii.  fcdalreriuscontraftus  exquo  rautuz 
przftationesfunr,  conceditut;  eaque  fentcntia 
communifljma  eft  pascradita  a  lafon  d.i.C.h.ttt. 
ttlum.J  ■vtrffrineipaUnP  ,  *  TirnqutU.dt  rt- 
tr*8p.l.$  34  gl  i.nu.i.  &  fttjq.  Nccullo  modo 
ttringicracio  quaconcrarium  defenditGwMM.  7. 
ccmm n  nu.j.  quod  ceUando  in  folutione rcm 
facic  e fl c  caducam:quoniam  fic  hoc modo cadu- 
ca.  fidominusdoluetit,  cuiusravore,  nonvcro 
cmphyceurz  hoc  conftitutum  effcquomodo  co- 
du£tor  ncreedcm  nonfolvens  expelli  poteft, 
qucru  tam  co  contra&ui  ex  arbittio  fuorenunti- 
ar  c  non  poflc  (acis  iiquidum  eft. 

Lit.  E. 

Stt  mvit*d*mmt»Utn*rt.'\  Abuticur  cum  Dd. 
Tr.  textu  inl.}.C.dt  iur.  Emphyt.  ex  qua ,  docct 
xttrf  ftdnt  h*c,  ic  alias  diximus,  non  nifi  tcnctut 
emphytcutadenunciari domino,  ipfiquepzro- 
gatrvam  hanctdinquere,  utdominus  cxcranco 
emroriprzfcratur:  Sc  bocinfupctiudemum,  fi 
dominus  intra  duos  menfcS  voluntatcm  fuam 
declaraverit.-quibus  elapfisjcmphy  teuu  impune 
etiam  inviriflimo  dominocuius  meJiorariones 
vendere  poceft.uc  proinde  errent  qui  emphyceu- 
fin  inter  ciafTem  rcrum  aiieoari  prohibiurum 
tcfcrunt,  &  candem  emphyteufcos  quz  fcudi  eft 
hac  in  re  rationem  efle  pucanc. 

Stquidem  ptr  mutnnie  veldtnsnde.]  Nobilis  ia 
faaciruteriaiftaquxft.oeft,  fufiflime  rta&au* 
Uf.mLj.C.h.t.col.  x^.cum  fttjq.  Ec  pro  Tr.  facit, 
rjuod  Iurtm  ml.y  utiturvcrbis  gcneralibus  <•/»*- 
ntuonu  fytram  Utionu:  fed  exadvcifo,  quod  co- 
futurio  eiufdem  L  3  dc  denuntiat.  domino  faci- 
enda& buiusprzrogativa  ,  donarioni  accona- 
modari  oon  poiTc  videtut.  Quamvisdici  poflit. 
oihil  abfurdi  cfl c ,  fi  przfertim  in  conftitutioni- 
busluftin.  verbumgeaeiisdc  ipccie  accipiatur, 


cumipie  cuam  vcrbum  aJicnacionis  quo  initio 
utirar,  pcr  vcibum  vendmonis  poftea  fubicclu 
cxplicare  voluiflc  vidcacur:quo  facic  quod  m  pr. 
d.  1.  deaiicnatione  &  ipfius  |uris  emphyteuci  Sc 
melioucionum  trachtur.  Ncquc  candcm  ciTe 
racioncm  vendicionis&  donacioois  ,  tumcxfe 
perfpicuum  cfl,  tum  confirmatur/»rg«  l.ult.Cdt 
dttur.  pr*d.ubi  decurioncs  qui  vendcrc piohi- 
bcntui  donarc  poflunr  :  licccfpecialisibi  racio 
fit.quod  occurrere  voiuir  confticutio  cafui  aquo 
magis  crac  periculum.ne  dccu  r  ioncs  ad  inopiam 
redacti  non  eflcnc  ftrcndo  oncribus  neccflariis. 
PolTet eciam  con flt tutio dl.\.  ica ad donationcm 
accommodari,  ucdenunciacione  domino  fadra 
hicjus  habcar  oflcrcndi  iuftum  precium.quod  ia 
locum)urisemphyccucici,cui  emphyccuta  do- 
■atum  voluit,  accipiac :  quz  confideratio  ctiim 
proponitur  c*  laf.  cit.  Lc.  Verum  ne  proluiusaga 
omnioo  probolafi  qui  reltiiTunc  ii  fortc  unus 
advertit.  quodpt.  quidem  d.l.j.  fitgeneraJcquo 
prohibecur  eraphy ceuu  jus fuum  in  alium  trans. 
fmc,  boc  fine,  nedomino  infcio  aucinvicoalius 
fubflicuacui  emphyccuta,&  ille  Jaudemio  prive- 
tur:  Ccdvtrffednt  h*e d.i ).  ciTc  fpecialcm,  Sc  ad 
cootuctum  vcndicioois  cancum  pctcinctc.quem 
fi  facere  vclu  emphytcuta  forma  ptzfcripta  uci 
neccfle  habeac :  cxtetoquin  in  aliiscafibusfacis 
clTe.fi  domino  remfc  donare  vcl  pcrmucarc  vellc 
fignificct ,  utfc  aovus  emphyteuu  voluntatc  &c 
auioriute  domini  invcftiatur.  &  in  pofleflionc 
ioducatur  ,  &  dommo  laudemium  folvatur, 
Hxc fumma  c(t  cotum,quz  prolixe  in  banc  fcn- 
tcnciam  difpuuc  laf.  &conveniuoc  eciamcum 
iis  auz  Sicb*r.  ind.  nlij  Dd.  cemmunittr 

trsJunt,  ipfofatcntc  Iaf  &  tcftance  quod  con- 
trovcrfia  bzc  Dd.  magisin  vcrbis  quam  in  rebus 
confiftac.  Sccundum  quznihil  obiuc,  quoda- 
liqui  iurucuram  dicunri  ucdomino  nulla  concra 
novum  emphytcutim  .  cum  quo  nihil  contrax- 
ir  futura  eflcc  »(\io  bccnim  ab  co  dum  inducic  ia 
poflcflionemftjpuJaripoccft,  quodctiam  Iafoa 
rcfpondce&cum  cmphytcufis  cranfeac  cumo- 
nere,  rei  vindicationc  ctiam  contra  qucmcunq; 
cmphytcutam  doraino  fatis  eft  confultum:  8c  a- 
lias  idem  incommodum  fucric,  fi  domino  eme- 
rcnolcnre,  alrcri  res  vcndatur,  dcquo  v.  etiam 
nocata  *  l*f.  in  Lt.C.  h.  t. col.ee.  vtrf  m t*il  p*g. 
i?i.B.  Echxcfencencia  omnino  tcncnda  cft, 
quicquid  eriamopinccurTrcuctcr.  qui  quonf- 
am  Dd  communiccr  prodiiT.citac  minus  reAe 
fenrire  vidctur. 
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HitquiTtttT.  ]Nega*Tr.dominum  dircctum 
cogi  poflc.uc  velipfeemacprxdium  ,  velalceri 
*cndcre  pcrmittat.Haic  fcutencix obftac  jus  re- 
gularefn/rj.}.C.»./.tjuopcrmittituremphyteu- 
tz  denuntutionc  prius  facta  fundam  Tenalcm 
profcnbete ,  &  domino  intra  duos  mcnfcs  pre- 
tium  non  offcrcnte  ncc  jure  fno  urcntc,  in  alium 
libctedc  impune  transfcrre.Ncquc  vidctur  fuffi- 
ciens  fpecialicatis  lario  dcfumi  pofle  a  peifona 
nobilis :  five  rcfpeftu  domini diiccti  Gvc  ruftici 
cmphyteutx.ncquciotercflcdomini,  aquo  ac- 
cipui  peniionem  ,  cui  etiam  honorificentius  fit 
nobilem  emphytcutarri  haberc.Neque  illud  fuf- 
ficeread  fundandam  exceptionem  poreft,  quod 
fortaflisanobili  Jifficiliot  futura  fitexactio:fic- 
Htnccillud,  quod  resdicinunonpofleaiicnari 
in  porentiorem.-quod  cotantum  pettinet  neal- 
tcri  durioradverfariusobjiciatur,  Nccquicqua 
apudjafon.  cit.  repcrio  ,  nifi  quod  inl.^.C.h.t. 
til.  8.ex  illa  iplalegenotat  ,  non  poflc  cmphy- 
teufln  vendi  pcrfonisprohibis:  nequicquam  fa- 
citLmilites.  C.  Jocati  quxaconductieneprz- 
iiorum  militcs  arcet. 

Lit.  F. 

Stihtnt tppignormn.  ]  Communishxcfcncen- 
tiaeft  Ccftc ]z[\ind.ll.C.h  t.  niflquodaliquotu 
kanc  (ententiam  rcfeu.  emphytcutam  dcbercSc 
koc denuntiarc domino ,  ut hic potius rcm acci- 
piat  pignoti ,  fl  fummam  pccuniz  eraphyteutx 
nuruo  dare  vcbt.  Cxtctum  nullum  infcrtur  ini- 
quacouditiodomiai,  occ  quicquam  fitconua 
L  5.  C.  h.t.  quooiamcmphyteucanpn  folvcnte 
ercditor  rcm  diftracttirus ,  perinde  ac fi  ipfc  cm- 
phytcuta  venderct  domino  hoc  deuuntiaie  dc- 
bet.  Lit.  G. 

Ctniuhmtm  ix  Itgt.  ]  Br  evitcr  hanc  quxftione" 
attingit  Ufjn  Li.C.h.t.cel.i$.in fijabi  rcFett  «c  fc- 
quitur  communera  hanc  opinionem ,  quod  naf- 
caturconductioexl.  Zenon.  hoc  prxcipue  fun- 
damento.quod  coocractus  ille  cirra  confticutio- 
ncm  dlam  non  fuerirperfc  validus  facis  adpro- 
ducendam  actionem. Sed  magis  c(l  uc  falfum  flt. 
ic  quod  antcZenort.com  pcticrit  actio  locati  vcl 
▼enditi,qux  poftca  diftincto non  novitct  intro- 
ducto contra^tu  ,  ipuquoqucdiftincta&pro- 
priaactiocflcceperir.cum prxfcrtim.  quod  Dd. 
admittum  hic  conttattus  Gt nominatus,  &con- 
dictio  fpeculcadtionisgcnus.qux huic contra- 
£ui  coofenfu  conftanti  8c  vahas  prxftationcs  u- 
trinc]uehabepdi,non  recle  vidcatur  accoramo- 
daii.  Atccdic-  quod legc  Zcnon.ut fupu  pioba- 
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tum.nora  obltgat-o  intro^ufta  non  eft,  quare- 
quintcoductiocx  \cgeLi.itcmi.»x  Ug.  Etquo- 
rundam  Dd.fcotcntiam.qui  actioni  ex  couactu 
proprio  hic  locufaciunr.citato  loc.refert  Jafon . 

N#c  Emphyttufi  ]  Etiam  ubi  tcmpore  aut  ex 
pacto  in  gcocrarione  ccrta  &  ira  fi  ,  culpaem- 
phytcutx  ius  ipflus  finuu  eft ,  mclioratidries  ad 
dommum  pettine  eaffirmat.  Contrariafente»- 
tia  communiscfttcftcC/Ur.rn  §.tmphyttup$q.tf. 
Diftinxerimintct  rochorationes  prxcife  necef- 
farias ,  qux  partcm  rei  faciunt &  ab  ea  funr  infe- 
parabiles,puta  incolturam  &  curam  rei  factx:  in 
quibus  proccdit  ratio  Fathin.  pro domino quod 
cumemphytcufis  fub  legemeliorationisdctur, 
tmpcnfxex  natur.i  contraclus  vcniant.-iiKereas, 
qux  poflunt  fuperari .  velut  fi  fiindo  xdes  impo- 
fucnt:  in  quibusfalfaeftentioFacb.quJtamen 
de  his  etiam  quxru  ,  aee^juc  cum  co  Tr.  errat. 
Idquc  vcl  maxime  obtraewt ,  fl  pcnfio  tYuctibu» 
flt  proportionara.  '  ,  ' 

Ntctentturdcminiu.  ]  Hoc  in  eafu  privauooi» 
obculpam  emphytcutxomncs  admittunt  :  fed 
in  cafua  Tr.propoflto  pleriqueexiftimare  vidS- 
tur.quodteneaturdominus  li  ic  alu  inemphf- 
tcufraconccdeieveiic  ,  eam  pioximocognate- 
pnotis  eraphy  teutx.ut  loquuotur.rcfirmarc.Scdj 
ex  reveta  inanis  iftcxquicatis  prxtextus ,  ncque 
ulla  actio  aut  obligatio ,  qua  dommus  adftring» 
poflit:cum  huieflni  terminusadic&usflt,  utfes 
ad  dominum  revertatur,qui  iure  fuo  cui  vult  be- 
neficium  darc  potcft,  Tandc  itbct  quxrere  quis 
fit  cffectu  s  pacti  inter  dominum  ic  empkytcuia, 
dcnon  expcllcndo.  Etex  (entcntiaDd.  aut  cft 
fpccialcdccafuceflationis  &  non  poteftexpellt 
yctnot.l*f.inLt.C.kt.coL\9fiig.\6%.  quodCyn. 
contra  modernos  quofllam.ut  loquitur,  md  l.\. 
n.  9  .ait  efle  verum  ficutEvangcIium-.aut  gcncra- 
le,&  eo  no  obftanteobceflationem  expdli  pof- 
fe  ftatuunt  tafpofl  Cyn.Salictt.fr  «Im  dl,\.coUttn. 
%.vtrj.%.princifAUttT.  Cuiobftatquod  ita  paclQ 
hoc  nihil  vidctur  operari,cusi aiias  folvens no» 
poflit  cxpelli.ezquacaula  l»f.inLy  C.h.t.coLx. 
pojl D//.communitcrftatoit  padtoadjecto ,  ut  li- 
ctat  alienarc  cui  voluerit ,  pdflc  hoc  empby tcu- 
tam  facere  non rcquiflto domino.  N 1  (i  direris» 
operari  hoc  pactum  in  cafu  deteriorahonis  vcl 
cirra  denuntucieneni  factx  venditionis:  flquid5 
quod  de  pcena  non  oppoaenda  in  cafu  ceflatio- 
nisdiciturin«'./la.ahrecaccipi  nopofle  vidctur, 
quam  de  ftipularione  pccnali  de  expcllcndo ,  i»- 
tcr  cmphy  teutam  tc  d^omioura  inter  pofiu .-  &  eft 
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DE  PRiESCRIPTIS 
Ulacaula  priTatiouis  obnon  foJutum  canonem 
cxteris  grauior  ,  quodprzfumiturdomino  jus 
fuum  intetvcrtcrc  vclic.Cztctu  param  faot  pro 
Dd.l.r  4  J  r.  locau,  ubi  euam  promiflapcena  ta- 
men  colonus non  lolvcns metcedeni  expelli  po- 
tcil.  Eicnimlocaiorconduclotc  etiam  mtcpc- 
ftiue  turbaie  8c  probibere  de  fa^to  potcft,  in  quc 
cafum  committitur  poena ,  cum  alias  nudaactio 
cz  conda&o  daretur  ad  inccrclTc  ,  in  cuius  quafi 
locum  fucccdit  pcrna  arr.  $  u!t  l.dt  V.  o.  fcd  po- 
tcntiusiuscftemphytcutx,  tcalc  fctlicet&do- 
romo  propinquum. 
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DisruTiTio  XXX. 
PR./ESCRIPTIS  VERBIS. 
2  H  E  S  IS  1. 
L  r  t.  B. 
CtffantUnu  -julg  anbui  aBionibm.  ] 
Caufa  cjusquodfequicut  nonclt 
qualicasaclionis,  quod  verba  Tr. 
pizfcfcruac,  fed  ncgotii,  quod 
noibinecumcateat  i&tamcn  z- 
quitas  actioncm  darifuadcac,  ca 
in  faclum  appciucur.  Ncque  diiumiliieroften- 
4: t  aut  conruic  agit  bc.C  ubi  in  coniideranter  a- 
clionc  in  faclum  compichcndiaitomncscocra- 
«lus  inoominatos.  Illud  liquidum  rft.quoda- 
c*tio  tnfactum  latiuspatcac,  quamaclio  quzex 
contfactibustnnomiaatisdatur :  &  potcftea di- 
ftm^ui,  quod  alia  lit  quafi  ordinatia ,  vclut  quz 
dcfccndit  cxconiraclibus  innommacis :  alia  cx- 
ttaordinatia  8t  fubfidiaria,quz  acliouc  alia  dcfi- 
cientc  exmerazquitateaccommod.-icur.-quz  i- 
tidem  varia  cft .  vel  quia  cafus  Icgis  &  vcrba  ca- 
fui  alicui  accommodari  non  poflunt ,  cujufmodi 
exemplum  cft  in$.ult.lnfiitutd.  L.Aqutl.  vd 
quia  qiulitaspcxfonzordinariamalcionem  cx- 
cludic,  qualiseflaclioinradum  excauudoli  a 
patrc  vei  patrono  commilli  Lu.dtdolmal.  Rut- 
fus alta  clt  fubfidiatia adlioni  pcilboali.^lu  rea- 
li,Ut  iolpecie/.ij  J.j  infin.dt  rtivtnd.  Etdeniq; 
alia  eft  civilis  alia  prxtona,piouc  auc  accionibus 
cx  L.  vcl  cdiclo  przcoris  iutcoduclis  iubfidiaria 
cft.  Ex  quo  pollit  vidcri  crraflc  Ttculcr.  lic  D. 
ubiaccioneni  iii  faaumaccoromodatam  L.  A- 
quil.piztoriam  efle  duit:  (  ub:  eriam  incongtua 
locutio.quzdam  funt  prxtoi  i^.ut  adio  in  f  u9& 
&c.  <  mnuquc  fcic  prxtorum  cdida  )  mJiquii 
exiftimet  ctum  has  ac^ionci  in  factumqux  a- 
ftiombusciviiibus  lubiidurix  funt,  pi*toius 
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efle.appellandas.quod  ramen  fatendum  erit,nor» 
<od.  modo  fieri  aut  dici  ,  quo  aftiones  qux 
fubfidiancurprztoriis,  infactum  cfle  dicuntur. 
Hu  confeqoens  cft  triplicirer  peceareTr.</.//7.D, 
t.  dum  adtioncm  civilcm  in  raclum  dc  qua  m  Lf. 
d  frt.fcr.vtrb  fub  idcmproximum  grnus  aclio* 
nem  in  faflum  refert  cum  aclionibus  in  fa- 
drum  prztotiis  fubfidiariis  ,  quarum  fpecies 
in  $.  uit.  Infiit.  ad  L.  Aqu.  quoniam  ffls 
ordinariz  funt  cx  negotio  civili  defcendentet. 
ut  docct  U Ipian .m Lj.fz.dftUJ.  &  idco  rantum 
in  fa&um  apcllantur  ,  quodaliopropriono- 
mine  funt  dcftttutx.i.quod  aclionem  in  faclura 
limpliccm  fpecicm  facit  adionum  in  factum  ci- 
vilium.cum  tamen  ctiam  accioin fadum  przro- 
ria  rcCtc  limplcx  appclletur:  fiquidcm  ipfc  Tr.a • 
ctionem  fimpliccm  in  faclum  opponit  actioni 
infadum  pracfcnptis  vcrbis:cuictiamaclionem 
infactum  prztoriam  opponi  plufquam  pcrfpi» 
cuumeft.  j.  quodactio  in  factum  przfcriptis 
vcrbis.opponituractioniprzfcriptisvcrbistan- 
tum:eccnim  utiqiie  hzc  unaeademquc  actionrj 
iofaclam  fpccieseft  Ubi  ramcn  illud  obfcrvao- 
dum.  quodadioprxfcriptisvcrbis  duplcv  vide- 
tur.alrrra  qnx  ex  qu.ituorillis  atticulis  ftvr  fpe- 
ciebuscoutractuum  innominatorum.dcquibus 
m /. f -A./.dcfcendir.alrera  qux cx  variis  ncgotiis, 
quzfub  quatuorillas  fpecics  eommodc  n  fcrri 
non  poirunt.ontur ,  quod  tcxtus  pafllm  fub  hoc 
tit.oftendunt.  Notandum  Sc  hoc.quod  aiflio  in 
faclum  aliquando  quamcunquc  aclionem  uri- 
Jem  .  ouz  non  cx  verb  s  Iegi$  fcd  cx  intcrprcra- 
tione cft.dcfignat.ur  ea  ipfa  tamen  aclioni  in  fa- 
ctum  mcre  fciJicct  fubfidiariz ,  deficientc  etiam 
intcrptctarone,  opponatur,  quod  in  matetia  L. 
Aquil.contigir*r£.$, «//./«/?.</.  I.  Aquil  &L  $  m 
fr.D.ted.inxtanotat  fttpr.dijp.it.th.il.  lit.  A.  f> 
fttjf.li  eadem  acliodivcrforcfpe&u  iftilis  &  dt- 
recta  vocan  poct  ft:velur  publiciana  rcfpcclu  ci- 
vihsvindicarionis,  urilis.rcfpcclu  ediclipizto- 
ris  cx  cujus  dcfcendit.dirccla  cft  ,  &  aliam  uti- 
lcm  publicianam  habcc:  qundeciam  inipecica- 
cttonis  quaft  Scrvianx  contingit. 

THESIS  II. 
Lit.  A  &B. 
Qttodidtsfir  ]9cquittir  bincprzter  has  aclio- 
ncs  ciuas.cx  pcimuratione  8c  xftimatotiam  ,  re- 
Jiquasomncs  qnz  ex  innominatis  rontracltbus 
dclccndunt   ,    aftioues   ftricli  juris  eflc  , 
quz  cciam  communis  Dd.  fcntentiacft,  co 
qnod  illarum   duantm    adtionura  rantum 
Aaaa    z  men- 
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BJicnrio  fif  in$.*$ienum  lnflitut.de  atfim.  Vfum  vcrc  fiCta  dici  nnn  pnt  ft.nee  r«  a?fti^au  data, 

id  idco  fa&vain  Yidcn  portit,  quod  iltz  qux  atf  i-  idco  magisputo  cum  Dd.ptimo  diftinguendum 

c-ics  quodara  nodonominacx  Cunc,  deqao  a-  tiTc.au  xftimatm  fj£ta  fir.ut  loquuntur,  proptet 

AioouragenereUntumiW  $.  ttacuctir.  Etluf.  ipUrarem.idcftutquaGcodiiionalis  interdan- 

mt.  i.eol.i.dttflimut.  a lion. naltani  aliamdirTe-  tem  &  accipieutem  cootrada  fit  emtio ,  ut  hic 

lenrixunonemaflerrepouft.euiamquodcon-  vcl  rem  ipfam  vcl  pretium  taxarum  reftitoete 

m&asiltexftimacorius  8c  permuratio  fimiles  potlicaneifiniuntumxftimatioadie&a.  utfci- 

£nt  emtioni.  Verum  hocidem  dc  contractu  rctacc  piens.quanri  tem  vcnderedebercr  ■  qua 

4o  ut  ficias  i   velfacio  ut  des  ,j  auc  fecio  uc  condiciooe&  paclo  frequenuiTime  propolis  re» 


> .  proptet  affinitatem  quam  cum  locatione  veodends  dari  f.dent  IJlo  cafu  >  fimpliciter  peri- 
velmandaco  iubencaftumari  poutt:ex  quo  noa    culam  eiTe  accipienris ,  bocautem  adbibcndam 


i  empliyteufin.licct  ini.$.  non  rdatu ,  pro-  diftin&ioncra  P/fM«  txl  r7.51.ana  dante.anac- 

rterea  quod  emtioni  aut  condWctoni  arfinis  eft,  cipiente  cxpcrir  concracTus.  Qijx  (entcntia  cft 

oax  fidei  eiTe  defendunt.Illud  lit  B.  quodxfti-  B*rt.ml.i.$.IJ.*fltm*t.*3ion.ib> l*fen.  ttid.tel.}. 

maroria  qualiuiemprinripaliter  defignec  adje-  <y  m  %  mEUmummflit  duStcn.  nu.79.  quibus  lo- 

Aaraac^ioniprsfcriptisverbis,  perfpicuum  eft,  cis  pluresallcgac  <5c  nanc  ienrtntiam  commune* 

quod  fimpl.cirer  cicra  ullam  clrgantiam  propo-  tcftarur,quam  etiam  feqmrur  Coflml.m  d  l.t.  eiq» 

nncit.luf.tnLi  k.t.  Qux  uadunrur  1U.C.&  D.  aceomraodandacftdiftinctiod7.i7.&.ftr.Neque 

fecilia  fuut  &  prop"nunrar«ft7.i.  cr  1.  d  tftimut.  obltant  ausloci  icr\>2,*t imt prttium *fftrrti,*ut 


.quoniam  xftimaiioadiecla,  facit.  ut  nec  rtmipj*mttjlttuera:  quoniam  cx  illis  non  rccle 

rcniente  mcrcede  locatio  videri  poflic:  auincccflanoinfctrur ,  iu  conventumfuifle  Ac 

•uod  procul  dubto  fecusfuerit,  fifubnuliacetu  hoca&um.ut  xftimarioredderetur  abactipien- 

arihnutionc  rcs  vendendadaufueric  tc.-ijquidem  huic  convenrioni  etiamifto  caTti 

•  Lit.  £.  JocusetTepoteft.ub  eagratia,ucfcirecur,quan- 

Ergt ptruulnmA  Ubi  lesarftimau  vendenda  tires  vcn&dcberccxftimariodictaruic. 

data  eft.omnino  aJnrmandnm  ai;  in  cuxd  tranfi-  ,                     LlT.  F. 

te  prriculum  qui  stftimaum  accepit,  fubnei  ns  Ahabicquxftio  proponicor  ,  fi  res  vendiu 

tamen  adbibcndam  eHc  diftinotiouem  Vlpiani  plurisraericadqaemtliudlucrampeniuetede- 

<Vi/.i7  j.i -ijec  j.-r.Etcrgo  cuin  diftin^uiit ,  non  o-  bcat  EtTr.ex  conveorioncaccipientihoctrb- 

moioo  arfirmat ,  imo  cusu  frequenrius  prinei-  buicfi  tamco  fc  buiuspericalum  fit.  Vcrom  a- 

pium  c  ■'ntradrusabcocajusres  eft,  proficiica-  uooiscft.ut euamfi periculum  eiusnonfic ,  ta- 

nr.rrequcntius,adeumqairem  xftimaum  de-  mcn  ex  conventione.  quafi  procompcntarione 

dit  pcriculumperancbicErxmmqaod«r,vetbts  opetx  pollicitar  ,  ad lcumlucT  in.  hoc  fpc&et- 

Tr.&  in  cotrariam  allegaris  apparct,  diftujctio-  Cxterum  illod  quarri  oporrct.qnid  m  dubto  ex- 

Bcra  TJlpian .  ranquam  primam bm«  quarftiooi  tia  cafum  convt  utionis  fit  refpoodcndum.  Bt 

accommodat,uc  quomodocuBqae  Ksarftunau  puto hocdccidendum ex  diftmcttonc  pnrmisla. 

daufit  ,  fimodoconaac^aiiplcdominascan-  at  fiquidem  venditiocontrada  rft  ,  &  proptct 

fjiradcdciit.ipfiasnonacdptcnrisfit  penicuJum.  rem  ipiamstftimatio,fa6>a.  lucrum  ficaccipicn- 

Qij  >d  nna vtdecur  uris  convenire  genemhtari  osulio^ain  in  alccto  cafu  hc dantis.nifi  boc acH 

tax..indtB  1.  r.  $1  .i  tfitmntjiUia}.  ubi  fim|>hci-  fitnt  res accipicntis pertculo  fit  t  qux  vidctnc 

tcr xftimatiomsuctx  fab  bac (|ualiute ,  at  trcl  tcntcntia  i*ja».in 1 1 . d.tjlim  uQwn, 

rcs  incortopu  reddacnr  vel  prc^iusn  reftituatur»  L 1  t.  G. 

JkicetTcctusproponitai,  quadpeiiculamtitac-  Connexaquxftiorft.anqofremaccipit,  ipte 

cipiencts.idqueconvenittraditisab  ip'o  Trcutl.  eaujtimationem  prxftare&rcm  fibi  tetinere  pofr- 

fit.  E  &  F  £t  tgitux  videndmm,  an  non  qux  dt3.  fic  Quam  ead.  diftinctione  expecHlndam  ar- 

Ur.iy  f  1  d ptfcript.vtrb.tnduQxno*.  diftinctio  bitrot.ut ption  cafupolTit  poftctimi  nonpoftit: 

primn.fedAbdiftindtiohabcdafir.  EtWcfemb.  &contr«  Tt  adeoex  diftind  one  /.  17  hoc  ex- 

quidem  mparatitl.d.  xftimat. aciion.  tntcreue  pcdin  porTenon  ptito-quoniam  utcunquc  cauia 

aicanxftimatiorucritdctiniunecne,  cuipo-  •cimr.um  contiactusprocedatadantr.ij  camen 

ftenoncafaiaccommooacdiftinilionem 4*^17.  a  fim  tantum  ,  uticiietur  qoanti  tca  vendi 
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aem  otrnrtcjnfprar^ire  vcltt.  ictincri  rcm  poflc 
aoii  cztftimo  fuut  cx  adverfojirct  loitium  pto- 
ccflcrtt  abacctp^ntr.fi  famcn  xftimationcquafi 
vcnditio  contractus  lu  111  tetiocodircm  illum 
hab-re  dcfcodaiD.Ncquc  cx  eoquod  pcticuluut 
accipicntn  cllrcm  cutn  iibi  racinocpoflc  confc- 
«juitut:  quoaiam  penculumduplici  cauraadcu 
pettinere  diceadum  cft.vel  quia  initium  comra- 
dtui  dedu .  ut  res  fibi  vcadcnda  detur  ,  alcerum 
roga*it ,  vcl  quodxltimatioocproptertemip- 
fam  Jj  t  a  etatiooem  quandara  contraziflc  vide- 
cur.  Neque  obftat.quod  G  emtio  cont ra&a  cflct 
ipfiusarbittio.non  ctl:c  tcm  tcftitucrc,  quod  i- 
pli  t .imcn  pcrmittitut  m Ll.$.i.d.  tjiimttt.  aciion. 
quia  rcfpoodeo ooo  cflc  flmpJicem  Sc  abfJu  t*m 
cmtiooera  ,  fcd  quafi  claudicantcm  fubtacita 
cooditioae  fi  accipiens  voirt.quam  ipfa  coavea- 
tio  de  reaJrcii  vcndcnda  aeccflario  Iccum  tiahit. 
T  H  E  S  I  $  III. 
Agicur  hictb  de  pcrmutatione  ,  qux  Jit  B. 
oon  facis  commode  erationis  vicem  obcinete, 
rc<ft  i  us  lit  C.cmtiom  vicioa  dicitur ,  vcl  potius 
cmtio  vicina  permutationi ,  quia  ut  docct  ICtut 
ml.i  d.tontrmb  tmt.  e\  pcrmutationc  origincm 
quodammodo  ttaxit  ,&  huius  d  fliculras ,  quam 
trtd.l  i  expon  t  lCtus  huic  caufam  dedit ,  ut  in- 
v  ento  nunun  >  expedkiora  rerum  commcrcia  & 
rommutationescfllnt:  qnorefpexit  Atift. 5.  E- 
thtc.  ubi  elcgnntcr  nummum  fponiorcm  fnturx 
indigcntix  appcllac  ,  quonram  oui  pro  tc  dau 
aummum  accipit.fccurus  fit.qnod  eod.namrar» 
rem  alii  flbi  acccflana  accipcrc&cefcqui  portit. 
Lit.D. 

iJtottiam  in  to.  ]  Quod  hic  proponirur  de 
condiciooc  ufu  captcudi  ex  caula  pcimutationis, 
id  petmuutiooi  non  cum  crationc  tantum  ,  fed 
cum  omoibus  ritulis  ad  transfcrcndum  domi- 
oium  babil  bus,  coramuae  eft,  veloti  dote,  do- 
aatiooc,lrgaro,dationc  in  lblotum .  cx  quibus 
aut  rcctadominiura  aut  ius  ufucapieodi  cranf- 
ferri  cipeduim  eft. 

EviHioqt  dfratihsvitio  ]  Qupdde  cvidione 
tradit  fatis  intclligo,  de  quo  mox plunbus  agc- 
mus.  &  nonrectchacinrcvcnduioocra  &  per- 
mutationcm  comparari  oftendcmus.-  fcdquam 
aam  ratihabitationcra  hic  intciligat,  nrc  ex  aJle- 
ga tis  coli  r,i  porcft.ncc  rgo  divinationc  atu  c 011» 
icdora  aflequi  poflurr. 

Difftrt  tair.tn  in  multu  ]  Inc  ipir  pror  onerc  Aif. 
fcrcntia*  pc-nnirarion:»  oc  1  tt  v rwiis  >  8t  ptiman 
iohxc  v«iba  ;iucii,tioiic  ...  £.tur  cuuoi  uutnos 
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facere  venditoris,& vendiror  rem  venoVtam  tra- 
dcre:io  peunutationc  dominjnrri  uuinque  tiaf- 
ferri  or  orrct.cum  cnnfl  •  ui  ibi  non  poflu , quod 
pretiuro  fitquidn  erx.HactcnusTr.  Er  ilbid  >le 
przftutone emtons  Jiqui.Ju.  cft,  cuius  ia<to  *ed- 
dita  e(imJJi§>ut.ii.  fcdiila  miuusiccla  opr«fl- 
ro.raceteatcipientis.&itadeie.quontam  crara 
ex  caufalcgati  donauonis&c.  tradeic  Opftrteti 
ubi  tamcndomit  ium  transfcrit  iicceile  eft  :  td- 
eoque  ioter  cauias  tradcadi  diftingiti  opoitet: 
&  fpcciale  hoc  in  vendtttone.ut  iarts  fu  prxftare 
habcre  liccre  utcuoquc  rcs  piopnnatureiTe  altc- 
oa/jo  $  1  d  acl.tmt.l.x  inprtncip.d.rtt.ptrmutmt. 
Araplius  ratioinaltera  parrcaliata  ,  curiopcr- 
muratione  utrinqnc  tfansfcrri  dcbeat  dominiu, 
quonimm  non  appartmt  quiJ  prttium  guidmnxfit, 
nooconcludit ,  hvealrcrtrrumlocomcrasauc 
pretii  habcri  d.cas ,  fi ve  utrumquc  loco  mercit: 
quopoftctiori  pofltodomioium  transfeiendum 
oon cfle fequeretur  ,  cxverbicPauJ  inl.i.d.rtr. 
ftrmut.inf.pr.\h\,fimtrx  ntutrim*.  fccundum  quc^ 
dtfpuuntcitatt  Jafoo  ,  Conan.  &.  \t'cfcmbcc. 
quos  quamobrcm  ioter  dilT.rcferat.  noo  fitis  in» 
telligo.  Etiguuc  ex  veibtsTreutler.difFercnno 
ifta  aoo  adftiuitur.  Plane  qucd  rc&e  obfervac 
la{on.  tn d.l.\ ,in princip,  verba ICti Paul.famob- 
fcura  iu accipicnda  funt.  ut  utruraq;  quodbroc 
indedatur  prctii  vjccm  obtinere  veltt  JCtus,  ad 
huncfcrJ.cffcclcm.utinfcrar,  Q  quod  toto  ifta 
tTa&atiotCV/.i.oftendif,)utrinqi  domioium  traf- 
fetcndum  cfle  ,  nec  iarisfacctc  obligationi  fux 
quircmalienampcrmurationiscauia  dcdit.  Ec 
utpaulo  pleoius  hoceipliccmus  ,  neccflum  cft, 
■tutrumquequoddatura  cft,  veJmcfcis  ratio* 
oem  habeat,vcl  pretii  vcl  altcrutnus.  Poftciiut 
improbat  lCtus  mf  pr.  quodrationoDpatitaux 
ut  ooa cadcmquc  res quafl fm  ipfius  prccraoi  fit, 
quooiara  cum  otraq;  rcs  fpecies  flvc  corpus  flt, 
die  1  non  poteft  aut  conftitui ,  ultra  potius  prcttj 
viccm  dcbeat  obtinere.  Pnus  ctia  iroptobanda 
videtut ,  quod  fl  tanturo  rcrum  citra  confidcra- 
tionc  xftimatioDis  alicuiusraciobabcictur.nl- 
hil  impcduet ,  quo  roinus cttaro  rcs  prctiofa  pro 
quaotumquc  vtli  redtcpcrmutatetut.  Rclioqui- 
cur  igif 01  tcraum  tllud  ,  ut  utraq;  tct  prccii  loco 
fu,  quod  rcs  pcrmutau  altcra  alteram  quodara 
inodovidcaturxltimarci  iu.  ut aJtcra  aJtcnus 

3oafiprct:um  euevidcatuf.  Ex  h  s  iofcrrur  ad 
iflctcciam  quinro  loco  m f  h.tb.\ rop< . litam  ,  ad 
iJiam  {c.quxftionEan  rcalirnadau  conrraba-ur 
pcioiuucio  :  quodTrcualcvhiioaicdio  tcko* 
Aaaa  )  qutt> 
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quit,  &  vifarum  fe  ait  ,  quid  pto  utraque  parte 
probabiluer  dict  porTu.-&  confcqucnterdcftruii 
quodfub  primadifFerentiadixcratin  pcrmura- 
lionc  utriiiquc  dominium  rransfcni  oportere. 
Et  hsrc  fcntcntia  Tcriot  eft  ,  qux  ctiam  convenit 
iis,quz  a  Cujac.  qucm  rurfus  (ibi  contiarius  Tr. 
cxtrc.no tb.fe proiitctur fequi tradita  funt Itb  n. 
tbjtrv:  i*.  ubi  non  diftinguit,  fcd lim;  iicitcr  fta# 
tuit,  ubi  rcs  alicna  data  clt ,  uon  agi  prxlcriptis 
Tcrbis  cx  concradu  do  vt  dcs.fcd  id  quod  datum 
eftcondici:  qux  vcrbaneccflano  infetunt ,  cum 
qui  rcm  alicnam  dcdit ,  non  conttahercpcrmu- 
tatioocm.-  quod etiamttadirur /»$/*«. /.i. d.rtr. 
ptrmut.  &  confirmatur#A.  $.i.  t> ult.d.  I.i.&tx 
/. 1.  tn.f.  C.  tod.  ubi  dicitur  ,  fires  non  fucnt 
Tcnalis,  vclutinpcimutationcpropriedicta,  re 
cvictaagipoflc  ra  id  ,  vrresreddatut  quxdara 
fuit  ,  quoniam  vt  tc£te  Wtftmb.io  p*r*tit.hic 
perindttjl,  acfinihil  datumfuiflcr ,  camhxcftc 
pratftatio  permutationis,  vt  domic ium  trausfer- 
atut :  cum  quo  convcnit :  dititl.tx  i  $.»//</.  rtr. 
permut.  ubi  dicitut  non  in  hoc  agi  quod  intcrcft 
noftta  u m  accipiflc,  fcd  condiclioni  Jocum  cflc 
Tticsci>ntra  reddajnr  quafi  re  non  fcquuta.  Nc- 
fluedifpliccttamcn  quod  Accurf  tn dtd.$.ultim. 
lubauditpatticuIam.Mn/w^quod  ctiam  probat 
P«r.  *d  rubr.  Codd.  tcndicl.  ob  cauf.  numtr. 
A..&Oilltrt.  Rtg.  Iib.  i- rentri  t*f>.  10.  quia  <///!./. 
prim*  inf.Cod.d.rtr.ptrmutat.  elc  Aioncm  conce- 
dit  &  inh. §.t.D.tod.  rccvicla  in  factum  acftionc 
dandam  rcfpondctur  ,  quod  dc  eondiclicnc  cx- 
phcarcduium  vidcatur.  Ncoue  citta  inrariam 
hoc  vidcatur  ncg.ui  poflc  ci.tjui  ex  pattcfoa  con. 
tradumionj  lcvitciquclatis  t.cit :  &  ft  qu:  rcill 
dedu  ,  rcpiane  &  nunquam  fcquutua  ncc  de 
facloquidcm,  clcdtioncm  habet ,  aut  adiutcr- 
eflcagcndi,  autrcmafcdaram  condtcendi  :  ne 
qucrcpoftcaevifla  ,  vbi  ad  cundcm  ftatum  in 
qu^antcquam  quicquam  darc:ur  ,  cut,rcsre- 
ducl-i  elt,  clcclio  neganda  videtur.  Ncque  poflis 
hioc  fumcrc  d  flcrcutix  rationcm,  qucd  ics  cvi- 
fia.amplius  dari  non  potrft:quoniam  aclio  prx* 
fcriptis  vcibis  qnx  rc  nondum  data  competit, 
non  tam  ad  rcm  dandam  quam  potius  ad  inter- 
efledirccla  cft/ .f.fl  d  frtjtr.vtrb.  Etvidcti  pof- 
utlCtusiW  $.«//.  rr(pcxitad  naturam  cnvionis 
cx  cuiuscaufa  rcevicla  nunquam  adreftirucn- 
dum  ptetium  fcd  tarum  ad  id  quodinrercftaclio 
ex  cmto  compararacft :  eorrae  cautc&  cum  mi- 
cafalisaccipicndahaclit.  tnprin.  tmtitnu  &ptr- 
Wtt*tUnutac*Hj*mrri  tvtil*  ump»r*tto.  Pvito 
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vtexplicationi  d.j.  uU\l.\.d.rtrptrmut*t.  hocad 
damus,  cftquidcm  Heidccciusquiin  difpurati- 
one  fcripta  *dL$.t.h.iUum  $  txplic.  th.  9.  quod  m 
prrmutatione  utraqueex  patte  fit  iocus  pccni- 
tcntix,  Ttnon  tantum  qui  rcm  dcdit ,  condiccre 
poifir,  fedctiamfi  hicad  intcttfll-  agar.  reddere 
quodaccrpir,  &  ita  evitarc  rondcmnatioucra 
portit.  Vetum  lixcfciuentiauccfitisconTenitd. 
§.zlt  U  petfc  falfaeft:  qux  cmm  rario  cendi- 
ctiouts  conccdcndx  cft,  ci  qui  dcdit.tum  a  mora 
&  culpaaltciius  ,  tum  coiiTentione  tacita  qux 
dationi  incft ,  vt  te  nnn  ptxftitaliceat  condiccre 
quoddatumcft,  omnino  ccflatcx  parrt  accipi- 
cntis:&qui  rcra  accipiendo ad  datum  vel  facien- 
dumfeobligavit,  facultatcm  rcm  rcddcndxam- 
phus  h.iberc  no»  deber  :  &  quod  porutcntix  in 
contraflibus  innomuutis  cflc  Ircus  dicitur,  vcl 
ceilatioqis,  vcl  pccnitrntix  rcm  repctcrc  pofltc 
ertincreintclligendum  cft.Rcliquxdirfetciuix 
iac  Jit  propofitxfatis  petfpicux  lunr,  fcd  quarra 
patum fubtihs :  quiacmtto  pcificiturnudocon- 
fcnfti.qucm  fcquuut  traditiofcd  pcrmutatio  no 
uid  tradit;onctei  cor.ftituitur,  qux  cuiuci  fini, 
vtahquid  dctur  fiat,  non  pcflit  accipiens d.inJu 
ad  ob!igaii ,  ni(i  tcs  data  in  ipfum  translata  cflct: 
fcd  tintoriam  cx  convcntione  prxccdcntc  ad 
prctium  pixftandum  obligatus  fuit.non  veio ex 
traditi  onc  dcmum  ad  id  obhgatur. 

T  H  E  S  I  S  IV. 
CcntrnBuA  innetr.tnatui .]  Difsctififsc  hinc«ir 
Coraf.  fcd  poftca  mutafsc  ,  idquc  moncrcait 
Gothcf.  fcddcccliat,  nwimum  ,  cumCorafin 
omniumpaflim  fitmambus  prnpria  nonaficna 
fidc  hoc ptoponcre.  Et  illc  fci!.  in  cxtrcmo  t*.  15. 
hoc  arg  probari  pofse  foJidc  putat  quod  lnc 
piopcnit  Ticu.puod  pcimutatio  idrnifitquod 
conttaclus  do  vtdcs.  Quxtamcn  lationodura 
cxpcdircmihmon  vidctur.quiaadhucquxutut, 
quaic  iJ!c  contuclus,  qui  do  vtdcs  dicitur.cura 
pcrmutationisnomine  veniat.non  fitcontractus 
nominatus.  Ratio  Vultcij  quam  accutam  appcl- 
lat  Tr.  quod  pctmutatio  iit  ncmrn  cxufu&de 
fjclo ,  uon  cx  jurc  :  ncquc  coucludcs  vidctur,  cp 
fatisfitadcficnomen,  &  alia  fortion  rationcad 
confirmarionrm  (ui  indigcrct :  quonumcumia 
tcto  jurca  lCris  hoc  nomc  ufurprturquairnoa 
ex  jurc  dici  pcflit ,  ammad v  crtcrc  cquidcm  nca 
pofsum:  Communis  hxc  ratio  quaiu  ibid.attin* 
git  Vult.  icddi  folet.  quod  nomcn  hocfit  orr.ni- 
nogcnerale,  &  omnibusquatuor  articulis, qma 
&quibufdam  nominatts  contiadlib.coavcoiciis, 
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quam  etiam  probat  Sc ip.  GeM, lib.^.d.  lurifd.cup. 
Jt.  ubi  addtt  quoti  ead.  dc  caufa  a  Dd.  tniuria 
voceturdelicitum  innominatum;  quia  omnibus 
delnftis  inrcrveniar,  &  tta/o/f gloff.  Bsrt.  inl.  7.J. 
MB,  inprincip.  pcrmuurio,  mquit,  ert  nomcn  gc- 
nc;is fuSalcecui  ,  habcreautem  uomcu  genciis 
gcncraliffimi.  aur  mbaltcrni,  non  ett  veichabc- 
rcnoomen.  Vidi  qui  hanc  rctioncni  atferrer,  cp 
pcrmutatiofucrit  contiaclus  aotiquiflimtis ,  &c 
idcoinnominatus,  quod  ficotemporc  fuiflcta- 
liquisnomioatus  permutatio  vctuiiiflimus  con- 
traclus  non  fuiflcc.  Verum  nos  hic de concracfi- 
Wus  nominatis  tcI  innoroinacis  ex  iutc  civili  dif- 
putamus,  &  rationi  ilci  captatio  &  cavillatio  in 
▼ctbo,  vet:tjit(ftmtu  incft:  quoniam  talcm  con- 
tracTum  appcllamus  pcrmutationem ,  quatcnus 
cmtioni  vel  aliis  contrac^tbus  opponitur,  mini- 
meautern  hoc  fenfu  ,  uromncm  cuiufcuncjue 
conrra^tus  cum  permutJtiojic  concuifum,  ex- 
dodemus.  E\;fl>mo  quod  pcrmucatio  proprie 
loqucndo  fignificet  mucuam  ipfarum  terum 
xnutationcm&translanoiicm.adcoquemodura. 
xnagisacquircudi  dominii.quolcnfu  conna&us 
appellati  nequit :  fcd  ufu  rcccptum  fuit,  vtcon- 
tractus  ille  do  vt  dcs  pcrinutatio  etiam  dice- 
retur,  &  hoc  per  quandam  abuftonem,  quatenus 
conttawlus  illcad  pcrmutationem  dircftus  eft, 
cum  pixfcnim  cx  1II0  contracTu  do  vt  dcs ,  nor» 
vicilfim  dandam,  fcd  tanrum  ad  intcrciTc  agatur 
d.prtfcript.verb.idc^quc  cum  permutatio 
in  pr»prlo  fignificatu  pcrmutatio  talis  quo  fcufa 
contra<ftus  do  vt  dcs  ita  vocari  iblcc,  non  (It ,  fcd 
illudnomcn  per  abufioitcm  quandam  contta- 

.  &ui  iUi  innominato  accommodatum  fit.appatct 
quxftionisfupra  piopofirxfacilis  dccifio,  quin 
imofrivolam  iitam  quxftioncm  cflc  confequi- 
tur  ,  quod  eiufmodi  re  quxreveracontracW 
non  cft  ,  non  nifi  jeiune  quxratut  ,  an  fucon 

*  tradus  innominatus. 

L  t  t.  B. 
'Re&confenfunnflttns.  ]  Icaquidcm  ccii  dcfinit 
Vulteius.fedautegovaldefallor ,  autvalde  in- 
fubtihcefjicctin  candem  fcncenciamnv/rm£.r» 
pAratil.  bie  n.  ult.  dicat  confcnfum  hujus  contra- 
ctus  efl'cp.utcm:Etenim  conftatinufu  juriseos 
contractus  confenfu  conftarc  dici.qui  ad  fui  pcs- 
feftiooem  nOnnifi  confenfum  dcfideranr  ,  qux 
coocracluum  diftinfTio  paflim  cradita  fervanda 
eft.necfpcciesirtx.rccc  verbisconftarc,  inccrfc 
confundendx  func,cum  ipfx  ICtus  hoc  nomino 
pcrmutationcin  emptiou:  oppoaat  ,  quodhsec 


confcnfu  prrficiatur ,  il/a  ttadicione  rei  rninum 
&cflcntiamfumac  ,  quod  ipfe  Tr.ptoponit  th, 
ptAced.l  t.D.Sc  alias  r--;Mius  mutuum.  commcda- 
ttwn.dcpofitum  cod.mod.dcfiuicuda  effcnt, 
L  1  t.  C.  &  D. 
Qijod  lit.  C.  de  diftmctionc  petmutationis  SC 
conttaclus  utdes  ptnpomtur  ,  examinabimus* 
fub  th.6.  IJIud  autem  in  vitio,quodcx  diftcren- 
tiadefinitioni  adjecla  ,  qua  fpecicscum  fpecie 
commutari  dicitur ,  lit . D.  infett  an  fanCtionem 
Juris  Can.quafpiricualiacum  tfiporahbus ,  prx- 
bcnda  cum  przbcndts  pcrmutari  non  poflctra- 
ditfi  eftr^. r .^eyult  txtr.d.rtr.ttrmut.Ziet\im  8c 
prxbcndarumfingulx  fpccics  funt,  &  itafeque- 
recur  ,  quod  io  conttadlum  do  utdcs  recte  ita 
deducerentunquod  pcrfpicue  falfum.k  dd.text. 
contrarium  eft.quorum  ea  racio ,  cum  quod  fpi- 
ritualia  atemporalibus  toto  genete  &  omnino 
diverfafunt ,  tum  quodomnis  ifta  pcrmutindi 
racio  incidic  in  fufpicionem  &  cnmen  fimonix, 
cum  pcxfeccim  prxbendacii  nondomini  &  pro- 
prietatij  finc  fcd  nudi  frucluarij  &  hinc  ind.c.j. 

3ui  prxbendam  pcrmuravtr ,  canquam  qui  rcra 
iiciram  fcccric  beneficii  privatione  punitur. 
Specieicnmjptciecommutntitr.  ]  Hocquoquff 
redte  fe  aon  habet ,  fed  dicendum  eft ,  quod  fpe- 
cics  permucandt  caufa  decur,quod  ahas  permu~ 
tacionem  contraclum  non  eflc  fequcretur.equi- 
dem  utpauloan:edi«ftum,pctmutatic  mutuam 
rcrumhincindedationcmdcfignarc  poccft,  fcd 
hocmodo  accepca  contiactuscflc  nonpoccrt. 
THESIS  V. 
Qjjxftio  hac  th.pfopofita,ubi  &  res  &  pecu- 
Biaiocervenicqualis  contrairtushabcndus  ,  fir, 
integram  thefio  non  mcrebatur.In  ca  autcm  pri- 
maspattcs  voluntati  &  verbiscontrahentiu  tri- 
bueodas  eflertacuicTr.cuinonobftat,  quod  cw 
concracTus  finguli  propriam  cffennam  habcant» 
ea  cx  parcium  arbittio  pendere  non  vidcatur: 
quiahocobtinct,  ubi  nthilcrtquovoluutas  Hla 
pitmm  fuflincatur,  hic  autcmdeduphci  con- 
traclu  oegocium'  participare  ponimus.  QBod 
tamcnego  iralimitavcrim  ,  nifi  resa  ptctio.vcl 
vicc  vcifa  longc  fupcretur :  quo  cafu  ex  eo  quo  i 
prxvalct&  cxcedic  ,  contracTum  potius  deno- 
minandum  cfledixcrim  exl.  eum  te  6.C.  depall. 
int.tmft  ubi cum  res alcerius  rei  conccmplacionc 
exiguo  prctio  traslata  proponatutf^qiiod  Gcrro* 
dtci  fblct  c  tnnib  :ii.ic['ciO  pro  pcrmutationc  ha- 
bcDdu  ex  actionc  ibi  propofita,videl.  condiclio»- 
nc.apuaret,  quod  in  cafu  cmtioois  locus  cft  /.  1+ 


fto  DISPUTATIO  XXX. 

Cd.refctnd.vtnd.  &  ita  ubi  pretium acccflio tei  tra&um  autcm  do  nt  des.etia  diverforum  gcne- 

eit.pcrmutarionE.  ubireseft acceflie prccu.em-  fu :  ita Vulteim i  / rtjfr  R  m ,e. 4i  n.14  «5*  r *:<.: 

{»tion6effeftatuemu^Quodfiomniafinta?qua-  \.q  it.Scd  Cornj.  1.  mtfc.  it.  in  hacdift.nclione 

u,quemtamcncafumeflerarioremoportet,alia  genuscxpltcat  dcrcfungibiJi  pondcre  vel  rnca- 

quxftioeft  ,  ao  perrouurioan  emtio  contracTa  luraconftante:  qu<d  vidctut convenire  ijs  quae 

ccofeti  dcbeat.  Bt  Tt  in  priorem  partcm  inclioac  uadtt Isfin  d  Li  .de  reb.ered.& in $  afhonum.  x8. 

cum  Btrt.inl.i  mfD.d.rer.ptrmut.  Ego  magis  lnfl.d*9itn.  W.ft.  &  quod  conftat  alias  Ycrbum 

dixerimeflehabcndumemptonem.expntfura-  generisa  Dd.accipiprociofmcdi  re  inauarnu- 

puvolunuteconirahenrium.quiceofeuturcli-  tuim  condftit.  SedneqiJaf.4fV./tv.  przciieinhac 

gcte  Yoluiflc  modum  contrahendi  frcquentio-  quqftionc  vcrbumfriwrmta  reftriogcre  videtur, 

rcm  perfccTiorem ,  &  firmiorcmualis  a.cftem-  &  vcriorcftcxplicacto.quam  fuppeditat  &UJ  '  m  l. 

pfio:&fipcrmutationemdixeris  ,  fiquidem  in  x.inf.C.drer permut  ubi  docet  pcrmutanonf  ci- 

tetminis  con  venrionis  fubfiftcotem ,  touiilis  8c  fc  ubi  fpecies  certa  cum  ccrta  (pecie ,  id  eft?  indi- 

finc  erTecTu  forct,fed  & tctradita  pceoitcte ,  rcm  viduum  cum  radividuocomutatui :  fed  conrra- 

datamcoodtcere.&tautumad  intercflc  agcrcli-  ctudoutdes.ubi  fimpltciter  fpeciesincetrapra 

ccrct  :  vidc  de  hac  quxftione  prartcr  allcgat.a  iocerta.velincertaprocerra.vclcerraproincer- 

Ti.V  intl.ndrubr.C.d rtfe.vend p.t.c.i.n.t.  cjtq.  tada:ut.*qu2eriam  videtur  fcntcotia  Bttrul.in  l. 

Cenm.Ub  7 .commtnt.c.yn  t.Cutautcm  hoc  gc-  \.d.ter  permut.num  a.ficur  &  eamglofl".  fimplici- 

nus contractus  apud gentcs Scprenttionalcs  po-  tcr  tcfcrt  8c fcquitut  Cyn.in l.i.C  i.rtr.ptrmut.  in 

tiusftequcntiflimum  eflcdtcat,  noo  fatisaoim-  f.&SmUctt,ibimf.  cam  glcflabomnibustcneri 

ad»erro,ncqueilJehuiusrcirationcm  uuamaf-  ait.Vcrumhtcprimooccurrit,  qucdcumcotra- 

fcit  autpfobationcm  Vctbiquc-quc^/iM^r«m,  ctusdo  utdesAc  coftituatur&perficiarurrei  tra- 

quo  huoc contracTum  appellari  air.apud aurorcs  ditior.c.padtum  autem  de dando  hic inutilc&ad 

citatos  mentioocm  ficri  no  vidco:  &  cft ahas  ba-  acTicnem  produccndam  inefficax  fit  /.  j.  C.  d.rer. 

ratetialtalicisDd.deiicligcnus»  quo  feiudices  ptrmut.  confequitur  (pecicm  incertam  revcra& 

obftringcrc  folent.fr/?*  cfir.J  fi.q.  yyitpr.  propric  loquendo  in  nunc  cotractuin  venire  n5 

T  H  E  S  I  S    VI.  poflc.atqucadcotantuminceicio  mcmbro,  ubi 

Lit.  A.  fpectes  cenapio  incertadaturfcntentir  Dd.eflc 

Sequantut ,  inquit  Treutl.reliquorum  con-  locum  :  liccr  eriara  vix  quifquam  fpccicm  ccrti, 

tracTuum  tonrminatorum  fpecies :  adcoq,  cura  pto  inceiu  fit  tradirutu<.  Scd  &  abfqne  hocdi- 

hisdemumfubiiciatconuaclum  doutdes.&de  IhocTioois  ifttus  quoraodocunq,  explicatx  ra» 

utiaquc fpecic feparacim  diflerat , fequitut  quod  tio.plane atbitraria  cft ,  qux  ncc  colorc  ullo de- 

permutationcm  &  contractura  do  ut  des  pro  di-  fendi  poflit,&  rcfuutur exlx.d.cont rahtnd.emft. 

vcifis habeatcotractib.cum &  th.+.iit.C  dtllin-  iunBn.l.%. % primejl.prdfcript.vtrb.fry  t. Infiitut, 

ctioncm  Dd.non  obfcuic  probcr.&  thj.ltt.  B.il-  «/.mpf  qutbus  locis  &  alits  fimplicitef  cmtio  op- 

losimprobct,quidirTcrrccosncgaot.  cxquoru  ponirurpetmutationi& fola  hxc  d  rtnictio  tra- 

numcroctiamiuotC«f>i/a.iBi/(-.i;.r3,^tM^./'^i<  ditur.quodinillapecunia  numerau  intcrvcnit: 

f.if.Hxcfaneunolocoproponeodaeranr.  Sed  nequerainuscommentitiom eft,  quodaliiper- 

paulo  latius  dc  differcntia horum  cootracTuuro,  maratioocBi  modo in genere  raodo  in fpccieac- 

8c an iurc dcfcndatut videamus.    Rationcsfive  apirefp«ode\:racit quod ind.l.f  §.i.cnntraenis 

modos  diftiugucodi  a  variis  trcs  aflcrri  video.  do  ut  des  dicitur ,  ubi  Scypi .  k  hi  utique  cetti. 

Ptiroa  eft  qux  Dd.  vulgo  adfcribitut  ctiam  a  Tr.  daotur pro  Sticho  io  iodmduo.ficut  &  it>  il\  L 

th .4.  quod  perrouutiofit  ubifpccics  pro  fpccic  centr»  ',  tmd  emtp.  Hi  [pcimuutione  vinumioier- 

datur,conuactus  do  ut  dcs.ubi  gcnus  pto  gene-  vcnit:ut  promderectc  aoimadveititCr»i.i»i/.f. 

re  vel geous  pfo fpecie  datur.  Ratiooem  aflignac  mf  Ced  d.rtr.ptm-.utat  diftiodhoncra  si gloff.tu. 

Jnf.in  t\i.«V«r«^^r*i/.quodparticula,^«rfigDincet  dttamtexibus  juris  non  probati.Scrunciadioe* 

pcircct.im  muunonc  .  qugrinfpecicbusproprie  reatiauadituraquibufdam,  (i  przcedat  (utcs- 

contiogat :  q,  meiito  iroptobatC«tvt/  i.mijteB.  uodedando,erTc  pcrmuntionem  ,  fi  teftaatra- 

15.  VidcoautCnon  unomoddhanc  dirfcrconam  diaoneincipiatur,clTcc6ttaclum  do  utdcs.  Sed 

cxplicari.quodaliica  itaaccrpiunt.ut inpcrmu-  velex hocrcfuutur,  quodfit  pcrmutaciOQiaaa 

tauonc  vcoiant  fpccics  du^  eiufdc  generia,inc6-  nuausptopriaiu  cftic  coouaiii  l.ptm*.  Sftim 

irtr, 
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4  rtr  ftrmutM/.  eoqae  conventio  prxcedcns,qux 
nulla  neceffiute  adfttingit  parresad  coifi  cflcn- 
riam  variandam  extraquamplane  conftituu  cft, 
nihil  opetari  potcft:&  rextibus  paulo  ante  citat: 
h«cquoquefcntcntiarcfuutur  &  ampiiushoc 
argumcnto.  Si  in  hoc  eflentialis  horum  contra- 
dtuum  difTcrenria  conftftit.fcqui  tur  contradtum 
do  ut  dcs  convcntionc  de  damno  prxccdcrc  non 
pofle  :  fcdconfequcflscftfajfum.quia  rcliquos 
atticuios  conrentio  prxcedere  poteft  »  crgo  8c 
conrradtum  do  ut  des:quoniam  intet  hos.hac  in 
re  nulJa  differcntix  ratio  dari  aut  cogitati  potcft. 
Antecedcas  probatur,  quod  cum  in  reliquis  ar- 
ticulis  nullus  alius  ftt  cotradtas,  in  quam  ptxcc- 
dente  cnnventionencgotiura  tranfcat,  ncccfla- 
rio  cfficitar.negotium  iflud  in  nominc  &  termi- 
nis  contudtas do  ut  facias.&c.fubtifterc :  quioi- 
mo  in  cotradtu  facio  ut  des  &  facto  ut  faciis  ap- 
paret  omnino  prius  de  facicndo  agi  oporrcie, 
quodaliasex  fadto  alccrius  alrcr  obligari  non 
poffet.Tcrciam  dcnique  dirrciennam  aftcrt  An- 
tm.F*b.6,cmteJ1.cy.  quodcontradtusdout  dcs 
fit  permuutionis  principium  neq,  ullam  efle  aut 
intelligipermuutionem  ,  nifi  ubi  utnnqueres 
daraefr,&  itapermuutionccflecontnctiirn  do 
quiadedifti.  Vcnim  iftaquam  Anron.Fab.  fub- 
tilcm  cflc  putar.cxceris  craflior&infulfior  cft  dif- 
fercnria,quaadmiflapcrmutationcm  contradtu 
noB  cflcncccfljtioefficituf:  quod  ubi  utiinque 
resdata  cft  urpotc  contradtu  ita  &  pcifcdto& 
tmpleto  nulla  amplius  adtioni  ad  id  de  quo  con- 
Tenitprxftandum,  quoddecflcntia  omnis  con- 
tudtuseft.locus  cflcpoteft.  Sxpequidc  cvcunt, 
ut  partibns  ultro  conventiooi  farisfacientibus 
adtio  neccflaria  non  fit:  vetum  omnem  convcn- 
rioncm  &  contradtum  ciusnjtiKxcflcoportet, 
uc  pars  fatisfaccre  con venris  nolens ,  judicio  in- 
ftituto  conveniri ,  vcl  ad  ipfum  quod in  contra- 
clum  dcductum  cft,  vel  aliud  in  cins  iocum  fuc- 
ccdens  ,  poffir:  quod  in  permutationcFabri- 
li  Incom  invcnirc  nequit:  fed&inteiminisrei 
uttinque  datx ,  pcenitentix,  quam  omnes  con- 
rraclusinnominati  admittunt  ,  locus  cflc  nc- 
qucat.  Ecfruftraaftcrrur  ,  quandoque  ctiam 
hic  dari  adtionem  ,  fi  tres  ab  aitcra  partc  da- 
raevidtafit  :  Etcnim  i.  hoc  idcmobcincc  ia 
Coacudtudoutdcs  ,  fi  ab  alrcra  partc  rc  dau 
fueticimplctas  ,  quo  fadto  fcquctar  cotitra- 
ctum  hunc  do  uc  dcs  in  permucationcm  com- 
muuti  ,  qaod  platie  abfurdum  cfl.  x.  jam 
ante  didtum  cft,  uc  coQtradtus  eflc  &  dici  poflic. 
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oportcreadtionem  dari  ad  id  de  quo  convcnic* 
quodadtionc  de  cvidlione  miniraecontinetut- 
hoc  fit  cx  accidcna  &  nonnifiubi  resalicna 
abaltcra  patrc  intervenir  :  adeoqac  ridiculura 
hoccveniet.ut  dum  dcmum  permutatio  fit  con- 
tradtus.ubi  rcs  aiienadaufuit  :  quocafanon 
rcdte  contuhi  pcrmutationem  fupra  oftcnfum 
eft.Hiscrgodirfcrcntiisexplofis,  vera hxc pto- 
batut  lententia  ,  quod  auc  pcrmutacio  fumi- 
tutpromucua  dominii  translationc.autpro  mo- 
do  acquirendc  obiigationis  :  illa  acceptione 
nullomndocontradtus  >  hac  nihil  aliquid  eft 
quam  coniradttis  do  ut  des  .-  quod  etiam  tc- 
XIUS  antccicaci  probantc x  l.\.decor.trak.emtton 
Itg.  f.  $ .  |.  hoc  tit.  $ .  t.  Injittut.  d.  coturth.  emtio*. 
quibus&  aliislocii  pcrmacacio  cantum  cmrio- 
ni  opponicut  ,  &  non  nifi  de  hotum  contradtu- 
um  diffcrcntia  difccpcacur  ,  neque  afupinain- 
cuiiaexcufaripoffinr  ICtt  ,  fi  diffcrcntiam ,  & 
quam  fubeflepntabant,  interpetmutacioaem  & 
contuclum  do  ut  dcsindifputationc  iftadifli- 
mulaflcnt.    Scddaoobiiciuntur.  i.  quodpci- 
muutionifpecialisattributusfitciculus.  x.  quu 
adtio  cx  pcrmutatione  competcns  fit  bonx  fi- 
dci  ,   $.  actionum  I.  d.  adtion  &  recepcum 
eft  ,  adtioitcs  cxquacuor  illisamcu!is|dcfcen- 
denccsftridtiiuiiscfle.  Scd  rcfponfiofacilis  cft: 
&  adprimum.mhii abfurdi  cflc ,  fi  dcfpecicali- 
qoa  nobilion  feparatim  tradtecur ,  &  cumgenc- 
raJistitulusfubiiccrccarncceflaiio  in  eo  de  hac 
quoque fpccic  agendum  fuit.  Quod  ad  alterura 
attincr.iam  ad  thef.  x. Lic  A.  in  dubium  vccavi- 
muscommnncm  Dd.fenrcnciam  .-  quaexqaa- 
taoratticulis  adtionem  ftridti  iuris  nalciaffir- 
mant.  Sed  &  utin  reliquishocadmittam,  atu- 
mcn  exccptumdicamarticulumdoutdcs>  pro- 
ptet  atfioitatcm  quam  habet  cum  adtionc  *rgu~ 
mmtJLl.f.t  dt  pnfcrift.  vtrb.  &  tjio.  d.  cendiH. 
CMitf.dttt.  ty  l.x.d.co.trah.tmt.  ubi docct lCtUS 
quod  a  permutacione  inicium  cmptio  cepeoe 
ficut  &  l,%f.a.ittt.d  tjlimat  Miiton.  eam  adttonem 
propter  afiinitatem  quam  cura  aliis  bonx  fidei 
adtionibus  habet.ipfam  bonx  fidet  eflc  doccc:& 
cft  illcatttculus  doutdes,antiquiffimus,fimpIi- 
ciffimus&  frequentiflimus  ,  aon  item  rcliqui» 
quod  prxfcttim  fa&z  ut  pctfonalia  ftridtx  intcr- 
ptcucionis  clfe  videatur. 

L  i  t.  D.  &  E. 
Proponitlit.  D.adtioncm  cx  iflis  contraclib* 
videJicct  prxfcriptis  vctbis,qua  eandem  appcJlac 
inccrta  adtionc,incciti  condidtioncm,cx  inccrt* 
Bbbb  con- 
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rcontraclu  dcfccndrntcm.  Quo  poitcnoii  f.ius    Jicet.quamdiu  rcnucnerc  potcft  cmtor»dc  < 


ollciuht  fc  contractus  innnmniatos  itapioin 
ceitis  habctcut  condiciioticm  ccrti  cx  us  datc 
pcficncgct:  dc  quo,&  qui  qua  dicatur  coiura- 
clus  inccttus.ad  cxplicauoncm  /  9  dnb.trtd.  c!i- 
ctu  c(Hu}<rai/ij^«f.20  tlj.ii.lit.B.  Qijidquid  au- 


clioncagcrcnon  puflit. 

L  1  t  B. 
SstKt  tAintn  fjm  f  uiAKt.]  Hoccumco  quocfin 
th.trnditur,  non  latis  coiicrct,  imoquoti  »n  thi 
pioponit  (cntcntiam  lianc  quod  p  rniutatio  u 


T  M 


tcm  cius(ir,il'udquoq;  piobanduui  uo  clt,qund  coiuractu  do  ut  dcs  nou  diffaat.dcquo  tb  pix- 
finiplici;er  prxfcriptis  vcrbis  aclioncm  mcciti  ccd.confirnur. 

coudiciioncm  apptJi.it :  qu<  niam  cumcx  notif-  Sid  bitpultbrum.]  Dchoc^uoQueaclnnftcft 
limoufu  iuns  condicl.o  (ignificctieialicuius  tc-  dtil.dtjp.ii.th.z.l  D.  quoniam  dupftcitcr  pUgnat 
pctitioncm,  actio  vtiq;pixfciiptisvcibis  adin-  intci  lcl.ult.de  c4nJ:fl.cauj.dAi.&l.t.§.\.fctiMit-£ 
tercfle  datur/.  f.f.i. b.tit.&i  Ipccialc  cftm  cafu    ca  nomcn  ucgotti  gtfii,&:  pciiculum  dautis  fcuC 

prxcalii.cui  xquitatis  iutuitu  actio  pixfcnptis  acciiicntis, 
\etbisaccommodatac(V,ci:m  qualitatcfpeciali, 
quod  competat  ad  rcpctcnda  rcm  prccatio  da- 
umtidqi  ipfum  natuixcondicrionis  convcjjit: 
eoq;  pcttiuct  citata  hic/.  J9.$  /«  </./r«*r.ad  tu- 
ius  ici  cxphcationcm  pcitmtt  tradita  fupra  dijp. 
i4.rfe.f./».I.(^<iod  ad  lationcm  appcllationis  at- 
tinct£c  quarchxcaclio  prarfcriptis  vcibisdica- 
tut,  AktMt. 4. dijpunfl.c  ult.aii  quod  in  cxteiisa- 
clionuru  formaiis  quxda  fxpc  a  prxtorc  mutaii 
ilt  varian  folita.inhacauic  aclioncfcmpcr  ccita 


f^tti  inrefi 
uc  mcrccdc  I 


E  S  1  5  VIII 

LtT  A. 

iV.JOtiofcicpeti' 
iDis.ati  io  pccuni 
tantum.a  unqiuvis  tc  fungibjii  couJiftac-, 
qua dtjp.prtrrd.rhtj"  }.bt.G.  lJJjd  pcrfpicudni_ 
quod  tiadirut  lit.C.contra<num  do  »;t  raciaslo- 
catiom  qnuicm  afnn<  m  tflc.fcd  tamcn  in  multii 
abeadiflcrie.         Lit.  C. 
Er  notansiii  pr.  hac  itt.duplex  difTrrenua  col 
verbafuerintobfetv3ta.  Scd  vidctur  potius  di-    hgitui.ctiiationcrci  qux  datur.tum  rarrone  fi 
ucrfo  modofc  rcs  h-bne,  quod  cx  cxtcris  a-    cli  cuiuscaufo  dattu  tcuu  cum  rcliquisarticr 
itionu caufis non  neccfsu  cratformulas  utpcte    comniuniscfl.qiiodrccontrahitut.  Qii* aut 
ahasnotasprxfcnberc .-  ex  qur>  firuutut  conic-    factalocan  p<;(iint.quoduidcmoi;o(ciiicte 
c"lura  Hott.improbataaTr.qui  Dd. fcnteiuiam    tis  dictu  ch.iijp  frsced.il;.  1  mf  Sctupuluma 
•blcutc  fans  proponerc  vidctur.quim  iracjipli-    hicraovct/ ^.d.dol.c^vx  cx  hoc  cout:a£tu<Jifl 
cat  Iaf  cit  loc.qnod  in  alns  actiombus  mcdium    faciasactionc  doliconccderc  vidctut  Scddio 
concludcndi  fumatura  nrnnnc  c6ttatlus>  qund    dtuncft.vcl  quod  ctiam  in  cxieris  aiticulis 
cum  I.ic  Jefu,  ab  ip.a  quahtatc  ncgo<ii  qclli  fit    dolus imcivcnir.acLio  dc dolo locii  rtil  cl  '••> 
pctcndum.Qnxfii^ncm  Iit.  E.  cum  ipfo  Ticut-    duincaqux  mox  diccntur  adth.iO.  v:' j  t<: 
Ici.rcJiiiuiniusadthcf  10.  quud  ibi  rcagis  fitfacio  ut  dcs,  qnor.iar.)  ut . 

THESIS    VII.  %ct*tadl  j  §.tpiodJif*ii*mh.t 

tur  ad  faciuro.facti  juic  ccofcrut  6c  cont 
**,T*  magisxftimandus  vidcturex  i- 

Proponit  in  th.fi  pecunia  dctur  nt  rcs  accipia-    difputat  SMbcttin  l.  f  ./;./.&  t  x  pctfona  agerc 
Tur,emtionem  ciTcd:  vcndinoncm;  quod  tamcn    lcntis  an  contradus  fit  facio  ut  des  accaetUt" 
«x  notatis  in  cxcgcd  Jimitati  ab  ipfc  apparct.fi    tucndum  cft.vcl  ut  in  fpccici/./.^.ilJeagete  Tttk 
xnodo  ca  quoquc  n  cns  fit  &  vciuntas  «.cntta-    ngi  ancillam nunumiftt. 
hcntium.tgo  vcroubicunquc  agitui  detranstv-  T  H  E  S  I 


rcndarcpio  pecunia  numc  ata  cmtioncm  clTc 
afiirmabo.non  obitante  l.vlt.dtcondid.  tAuj.d*t. 
dccuius  conciliattonc  cuml  t,$  i.d.prtjc.~jtrb. 
aftum  eftfupra  Ji^  ujb.i.lit.D.  ubi  euamaclu 
•ic  conciliationc  Dd.pcr  difiincTtinncm  iiuetuA- 
rt&c  /r*/*r/:fjquomodo  apud  Treut.prp  Acciftrt 
legcndum  cfi )  quam  ctiam  ptobat  fed  malc.ctta- 
tuslafon.quoma  cx  canla  quoquc  vcnditionis 
romiLiuni  uausfucji(iuniiUtiqucaoc  agitur,U- 


s  ix.  ;..<ai 

L  1  t.    A.  1  •k*jiB 

Proponitor  hacth.fccundapars/j.!)  1  t/.oW 
hoc  difticilceitquod  cum  vidcatut  pioponratti- 
culusfacio  utdcs.tamc  actio  dc  dolo  confccjui- 
turjquxwS./ff.WArf  facio  ut  dcs  rcfltin^tur. 
Explicatioglofl  pcrfpicuc  vitiofa  rcftc  lendt"' 
aTrcutla.Eartholi  fcntcnnacoiivcnitcuiisqt 
diiu  fnut  ad  fi; :  h.  piac.  &  ptcbutur  Donr  I  1 


Titrli 


ile 


DE  rR/£5CRIl>TIS.  VERCIS.'  j6"j 

c*p.T9.fiqitidedeac}ionci!lidandaq<t*ricurqui  riV.nona&ioncminnofninar.im  ,  fed  eam  qua: 

Fccit.&cu  S-.ichuscTiclus  fit.pctindc  clTe  vidc-  cerrum  nomcn  habcat,exclu(am  voIuerif,pcr- 

Cur,.-ic(inihildatum  cllct.Paul.de  Caftro  diftm-  fpicue  vitiofacft,tum  quodvenusfir  ncca&io- 

guit,('quacdi(tiiiiirio,vtTicutlcr.rralc  putat.no  nrm  pTafcripmvctbiscum  atlionc  doltcocuf- 

eft  diuerfaabopinionc  B.irthol.  fcd  huicaddcja  rcre.licrtcum  concurfum  adminit /«•/»»  inj.l.  f. 

<tft)annihil planeunqua  Jatu  fucrit .  an  altquid  <i  j./n/rum  maxime  pitodrA-t  t.& x.d. I.  r.  p!us 

«datum  rucrit,quod  ltcerevi«ftnm  fir.ramcn  pro-  a*iam  manifcftum  rfi\fubaction-civt!i  prxfcri- 

pterignorantiam,&  quoJalccr  purais  rcm  ftta  pitf  qnoquc  vctnis  actioinn  comprchcndi  3c 

clTcdedetit.nonpoJrcci imputaridoJu.adcoquc  inrelligi.  Donclius  qucm  Trcutl.lir. C.ptobar. 

prxfcripris  verbis  acflionf  competerc :  qnam  di-  Pauli  rcfponfum  dc  co  cafuaccipit,quoqui  fccit 

ftinttionem  licct  improbct  lajoinl  t.  j.  i.  candc  a  corraJiu  rcccdcrc  cupit.adcoquc  cum  faclain 

camcndifcrte  proponiti5cprobati/i  $.].cahim.pe-  "fccta  fieri  ncqucanrincqueitacondicrjoni  locus 

»«/.ubi  rarionccius  diftinctionisaJJirc.-imqtic  cfle  pofl;t,in  cius  locuma<ftion£doiifuccedcrc: 

Paul.dcCalltotnbuit.ncquc  alta  r.itionc  dictu  quod  |.im  o!im  vulctut  plaeuiflc  .W/rtv./w /.  r.  $. 

J.t. .«/*««$. t.conciliarepolTe iir.  L  oq.  modo  txf'tcttrt>  b.ttt  «w/aut.inquit.non  curat  iniplcri 

potclldcfendr  quodh.th.  cjc  foitanopropnnitut  covcntalcd  vcllcticpetcre,&  illudcft  talc  quod 

de  a&ioue  in  f.ictum  ciuili  conrra  ignoranrcm  rcpcti  nou  potcft  &  datur  (olum  dc  dolo.  Scd 

danda,iunc"tijiisquxdiecmusadrh.(eq.Scdcu-  ilri  frntcntia  cxommbus  mioimc  vidctur  pro- 

ciliandieiusnuHam  video  retionem.quod  P.iu-  bibilist.qniaintotaiilaicgenodecondiclionc. 

Jusin  illa  fpccic  lulianumaCtioncm  in  fadtu  ci-  fcd  dcactioncptxfcr.  vcib.tracl.itur.qux  ad  in- 

vilcmfcd  Vlpani»  /.-*  §.».<f  f*:i. atftione  in  fa-  teirfl'e&  itaqucdammodoadimplcndumcon- 

«ftum  prxccriamdedifleaftiimanr.  quas  qui<lcm  trrutnm  darur.quam  cnm  in  przccdcotibus  at- 

a«£tioncs  pianc  divcrfas  eflc  ne<juc  concuricrc  t»cul:s  rr.nii:iconccdat,con(cquenccr,dum  in  j>. 

poflcconftat:ideoquein  medio  rchnquo.an  lu-  j  ac"ricncm  cuiilcm  ncpir.Sc  hac  in  rcarticulum 

Jtanus  fenrent:am  muraflc.an  T:ibonianus  pcr  lihtm  prioribos  oppouit.de  ead.quc^uea&ionij 

impcririam  vctbum,ciTil?,ad«V  $.z..adjccillc  di-  fpcciecxpluandusorrininocft.  z.  quiautliu  u 

cendusfit.  pic  batum      ut.ii  tb.  x.  conHictiocnufad.ua 

T  H  E  S  I  S     X  non  uaftirur  cx  innomtnato  contractu  vero  & 

cxpfclVo, fed  cx  quafi  cottaclu  «»«-£./.<  §t.b.t.  ubi 

Tractatur  hicditficilisquxftiodeariiculo  fa-  obitertantunilu  mftiocondiLtiouiscqtcroqum 

cio  vtdcs.ancx  hii|uscaul.i  ctir»m  adioni  pr«-  toro  1JI0  loco lCtus actionc  exipfisvcris coira- 

fcript.vcrb  an  tantum  actioni  doli  1<  cus  Itr.ubi  «ftibus  dcfccndcntctractat.t.quia  condi«ftio  da- 

initioiMudrrivolG  vidctut.quod  ;n  th.Tr.a  fcn-  turcxcapitcpoenitCDtiz.cuiubijamfjclucftJo- 

tcntiacommuni  Dd.rnjudirandonon  cflcrcce-  cus  cflcnequit,&  omninononifi  inept^propo- 

dcndum.air:  vel  quod  in  cfkctu  nihil  mtercflc  nirur  cafusdecoqui  vulrrccedcrca  contraau, 

vidctur  qua:  actio  movcaiur:vcl  potius  ( intcreft  vbi  nullo moHo  rceedi  porcft ,  ita  vt  non  Difi  dc 

cnim  urtque  rci  non  con  vcnui  aciione  ramofa. )  actionc  qux  ad  intcrcflc  dctur  quxri  &  difputari 

quod  hxc  quxiiio  vcntilatur  in  lcholis  ,  non  in  poilit.4  qiua  ncc  acftionc  doli  cotraclus  diflblvi 

foro  ncque  tribunalibus  ,  ncquc  vidctur  hatc  potcft,  adcoquc liquidem  illequi fccirnon nifi 

quxftio  in  judiciudeduci.ut  fupcrea  |tidci  nro-  quod  fuaintcrcftci  nfcqui  poflic ,  potius  aclio 

nuntiarc  necclle  h abcac.maxinic  cu  hodiclub-  pixfcr.verb.proponenda&  concedendafuiller. 

latisadionum  formulisnecactioms  nonicncx-  f.ijuod alus ctiamcx artic.facio  vtfacias  danda 

ptimcre  fitncccirc.fcdfimplcx  natratio  racti  fur-  cllctaiftto doli.Deniqucquod  omnis condidio 

ficiit.Scdquodadiplimrcm  atrinet.Cujac.liae  cftaddandum  vclracicndu.vtfruftra  bic  dcco- 

rationcm  tcddit  ad  d  <>  ;  ouod  atticulus  ilic  cum  dirflioncquadi  tatfti  proprit  diibutetur.  Prifcus 

aliquo  contracftuum  nominatotum  uon  kabcae  inrcrpres  Azo.cuiusopinioucmabommb.  rccc- 

arfinitatcm  Vcrum  lCtns<\oi/ f .b  t.S:  ptxcipue  ptameflc  tcltatur  l*s.  in  §.  }.  /.  f  b.  t.  di- 

VJpian.rsd  /.7  i/.^cfi.cantam  actioui*  bujus  116  ftinxit  intcr  facva  cx  quibus  utilitas  aiiqua  ad 

inafrlnitate  cum  contracltibus  nominatis.fcdin  aliertim  quidarcdcbct pcrucnic :  aut  aon  pcr- 

fynalagmate&negotiu  civili  conftuunnt.  Dua-  Tcnitadquxreftrnuittcfponfuni  Paul.oi  J.f  j. 

tcnipoft  Fulgoflopmio,  tiuod  PAttl.mb.  s.§.|A  quodillo  cafu  in  fu  Svnallagma  nou  autcni 

Bbbb   1  boc 
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loc :  nam  vt  ait  Fains  ia  fapplemento  *d  Cenmn. 
Ubr.  7.  tcmmtnt.  c.  nlt.  n.  %.  nunquam  jure  ci»i!i 
alicuiaftiodaturciusrci  nomincqus  iplt  abclb 
contta  cum  cui  plane  oihil  ex  eo  adcft.  Adcoque 
non putatcxcludiaPauI.actionem prxfcr.  \cib. 
fialrerialiquidadGi,  ficntcxcoquod  dicitui  m 
l.-j  ,%.i.dj*H.  fufficcreaclioncm  civilcm  ,  non 
excludatutacliodoli  ,  nbi  quislcicnstem  alrc- 
•amdedir«rg  l.r.  «.  1.  inf.h.t.  aliam  enim  cilc 
larionem  contractuum  nominatorum  &inno- 
misatorum  :  lllorum  ccrcam  &  dcfinicam cflcn- 
tiam,  vtfivcafcientefive  ignoranrc  rcs  alicna  in 
conrractum  deducta  fit,  locus  (it  aftioni  ex  con- 
traclu.  iiorum  clTcnaruramconnifamSfindcter- 
minatam ,  eoquctum  dcmumrcftciniri  ,  ubi 
rcspropria  vclbooafidc  poflcfladatur,  cartcto- 
quin  fiafcicntc  dctur,  cum  prxfcrtim  cxpoeni- 
tentiacondtci  pofiit  nullum  ncgotium  contta- 
Aum,  &dantrmludcndiautfallcndianimodc- 
diflc  videii,  adcoque  fi  res  condici  nequcat.  ne- 
ccflaiio  ad  aclioncm  doli  iit  rccuncndum.Qui- 
busadmiflis  cvertiturduplex  c6fcquentiaC«/4f. 
ivlj.J.psfl.i.  fidolo  abfcnte  locus  cfr  aclioni 
przfcriptisveibisforc  etiamei  locum  doloprx- 
fente :  qux  tefutatur  inde  quod  illocaiu  adcft 
fynalagma  ,  non  etiam  hoca.  fidolo  prxfcnrc 
locuseftactionidedoJo,  crgo  eo  abfente  locus 
crit  ac*  ioni  in  faclum  fubddi.irfx :  quxtod.  mo- 
«iorefutatur,  quodboc  calu  fynalagma  nafci 
facit  alttonem  ptxhrript.  vcrb.lcd  &  a«io  fubfi- 
diaria  rtiam  doloprxfente  datur  ubi  vcl  pcrlb- 
■xparcendum  cft  vcl  aclorulcro  parcctcvult. 
Ex  quibus  refponderi  potcft^/.ij.fc.r.ubi  ex  ar- 
ticuiofaciout  des  tum  demum  actiodcdolo 
daturubidolus  aliqtns  argimut  dtcttttfta  tn  J.t. 
concurrere  putct  actiontm  prxicriptis  vcrbis& 
aclionemdoliquodpoftea  Ouatcnus  fcquutus 
cfl:  4  fanc  in negotiis  iflis quafi  cxtta otdinari js 
racilicsafriodoliconccdi  pofle  vtdecur  >  quod 
acrio  ptxfctiptis  vctbis  xquitatis  cujufdam  in- 
tuitu  c6cedi  v.idcrur,quc  tatio  cclTat  dolo  uatet- 
Tcniente.  Er  his  confequensvrdetar.  eriam  cx 
caufa  coutra&uum  do  utdes,  vcldoutfacias  lo- 
cam  eflc  pofle  actiom  doli  &  forcaflis  Paui.  circa 
articulum  faciout  des  in  fpccic  adlionisdoli 
mentionemfecir,  quod  quifacTo  fcquatocon- 
ttaconvencionemrem  non  prxftat  ,  fempcrin 
doloefle  inteliigitut,  cum  faitum  condici  ncm 
poflit:  vtadeocx  caufa  contractuum  do  vtdcs 
vcl  dovt  iacus  uq*  uciJctic  aAnittcndaacTio 


doli, cum  fatis  efledebear  ,  rem  condrci  pc 
Cxrcrum  dtfputatio  illa  Fauquodindifrincftc  m 
conttacTu  ctiam do  vt  dcs  vcl  do  vr  fuc rax  piop- 
tcrdolum  nullum  videaturfynalagmavc/ncgo— 
tium  ,  mihi  noufatis  probatur  :  qui .1  fi  primus 
rcm  propriam  dcdit  vclbonafidcpotlciTam,  vc— 
cunqueajtcrfcicnsdctalienam,  cum  pcrindeca. 
cviclafit.ac  fi nibildcdiiTet  ,  negotium  utiquc 
rc£teconnaitumcft  ,  &primo  condi&io  vcl 
prafcnptis  verbis  acTio  dabitur.  Sed&  /i  altcr 
rempropriam  dcdcritrc  quam  primus  dcdtr  c- 
victa ,  perinde  videatur  ac  fialtcr  inixium  con- 
tractui  &  priordcdiflctarquc  irancgotiurn  crit: 
quod  & ad  Arriculum do  vt  racrasrectc  accom- 
modatur.  Tutius  crgo  aclioncm  dcdoloadhi- 
bitadiftincTioncAzouisadartic.  facio  vtdcsrc- 
frringcmus.vcl  f.utc  cx  idcntiraterationis  ctiam 
adatticulum  facio  vtfacias  ponigemus,quod£c 
cx  fentencia  Barteli, Isf. md.l.f  $.3. proponit r 
nififorte  hxcdiflcrentixratio  clt,  quodcum  u- 
trimquedc  racicndoactum  fit,  utnufquepar  ra- 
tio  cflc  incclligatui ,  cum afias  etiaro  Jocoracti 
(ucccdat  obligatio  ad intcrcllc.  adconfirman- 
dam  autem  iententiam  &  dtftincTioncm  Azon/s 
hocaddi  &  ea  ita  exphcari  potclt.quodcumdu- 
plcx  prxcipuc  caufafit  proptet  qua  civihsacTio 
dctur.  tum  quod  prxftiti  liludad  quod  ptxftaa- 
dum  viaactioniscogipotcram.  tum  quoJamc 
ad  alium  ali  cp  pervcnir,  in  quo  prxctpuc  fy nal- 
lagma  &  quau  fundamcntum  cortacTuum mno- 
minatorum  confiftit ,  eo  cafu,  qno  quis altqmd 
fecitex quoad eum qui  dare  dcbst  nuJla utifitas 
pctvenit.  utraque  ratio  ceflat,  &  habetilicnon 
nihilquod  fibi  imputet,  quifacereprxoccupi» 
vit  ,  quodvtfaceretnoupotcratcngi.Ncquc 
in  eleganter  difTerentix  rationem  aili^iiat:  j/.  ml. 
v 4. y.b  t. quod contra^his  innominau  refliustat 
ex  negotio  &  aliqao  implcmento,&  quando  ei- 

fo  quisfiicit  ex  qao  alteri  nihii  quxntur,  perin- 
e  ereac  fi  nihil  impleret  ex  quo  pcr  lmplcmea- 
tum  iftud  alccri  nihil  acqumtur.  Etpauio  poft, 
a  ;'t  10  pixfciipt.  veib  no  competit  nill vbi  fubrft 
xquitas,  vbiautem  lacTum  meum  ,  noocoaef- 
pondecdationi  tux ,  quod cx illo ratfto  nihil cibi 
quxrirar  ,  ceflat  zquius  rci  ,  &&cmdc  vt 
ptopterulefaiftum  quodtibi  oulloceditTfui* 
nondetur acTioprxfcript.  vetb.  atramcocuod 
facicns  reperirur  deceptus ,  dum  aJterocui  (crvat 
convcnta.datur  ipfi  actio  dc  dolo:ncqoc 
aiu  rauone  hxc  res  expcdiu 
poflc  vidctur, 
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T  H  E  S  I  S  XI. 

Nihilbacth.  nonndnm  ,  qmm  lcvis  in- 
cwia  lu.  B  quod  cum  iit  th.  propofmflet  cx  hoc 
arciruloactionem  prxfcriptis  vctb.  inallcgacis 
pro  difs.  allrgac  Hottom.  qui  cx  quatuor  iilis  ar- 
ticulsacrioncm  bonzfideinafci  itaruat.Etcnim 
aliud  vtiquceftnegarc  ipum  aclioncra  prxfcr. 
▼cib.  quod  nonfacir  Hoccom.  &ncg.irccius 
qiuliratembonzfideivelftri&ijuris  ,  de  quo 
di/t uin  cft fapra  tb.  2.  lllud quod  fubiicit  dc  pcr# 
oitcntia.non  nccetsum  erat  aucloricacc  Doneli. 
probareqaod  iuris  id  fic  apcrriiTimi  ,  cumqui 
dcdit  (nam  inra&is  conrlidttoni  locus  non  cft.) 
antcquam  alter  fatis  faciat  conventis  repcccrc  il* 
ladpoiTe  ,  quod  fcilicctinmora  przftandicfle 
inrelligatnr:  vcptoiade  nontam  duplcx  ,  vt 
vulgaftatuitur  ,  panirentia&ccflatio  ,  con- 
diclionis  hujus  cauia  cflc  videatur  quamvna, 
ceflacio  :  quod  ccnum  fir  poftquam  faiisfccit 
nuiJarofupcicl^c  conui-tioncmrniii  quisbacra- 
tioncdupiiccm  fatiat  .  quod  couditio,  &  inter* 
pv-IUto  dcb'to>e& ctiam noincerpcllatoconce- 
ditur  :  quo  pofteriori  cafu  ,  quamvis&hic 
cefsatiofit  ,  m  fpccicc*  capite  pcraiccntiqcon- 
dictionem  caufa  data  infticucaro  vidcti,  aon  im- 
probabiliter  dici  poifir. 

T  H  E  S  I  S  XII. 
Dc  diftin&iooc  aclionum  in  faclum  fupra  th. 
1.  traolatum  cft,  ex  quibus  enScitut  defirutionem 
actioim  prztonx  in  factu  hic  ptopofitam,  quod 
M  lir,  quam  verbis&  racntc  lcgis  cefsanteprz- 
tor  vel  adiuvandi  *el  ctiam  fupplendi  jurit  civilic 
gratiacomparaverit,  else  auguftiorcra  dcfinito: 
quonum  a&iones  etiam  quzdam  prztoriz  itt 
xaftum  funt ,  quz  non  juti  civili ,  fed  ipfi  ctiara 
tdi&oprztorjsfunr  fubfidiaxix ;  cujusmodi  cft 


RIPTIS  VERBIS.  f6f 
aftio  quzdicitur  fubfidiatiain  fafturo  atftiunt 
doli,noncon>para!a  fupplcndi  autemcnd.indt 
juiis  civilis  gutia,  fcdquod  ptop:ercondition6 
pctfoaarum  coutta qaas  ageudum  eft ,  verbain 
ipium  factum  ornifsa  racnrionc  doli  ditiguntur. 
Et  dc  1II0  quoquc   dubito  quod  ica  aclioncm  in 
factumprztotumopponitcivili ,  vt  illafiYqux 
dcficiencibus  vcibis& mcrc:  legis  dacur  ,  hzc 
qucrcx  roeocelcgis :  ncquc  vidco  quominuscc- 
um  aliquandoa  prxtorc  cx  meoce  lcgis  actio 
conccdi  ,  &  viciffim  pcrtntcrprcutioocm,  cc- 
iara  deficience  roencc  legis .  cicra  auxilium  prx- 
totisactioinduci  poffir.  Planein  totojurcfrc- 
qucntiflimeadtioqaqcxracncelegiscft  .  utilis 
vocatar  ,  quzlicctgencraliappcilatione  a£h- 
onisinfaCtumcontmcti poflit  ,  eamtameoa- 
liquandoetiam  adtioni  civili  opponinondnbi- 
tauerim.  Nequcetiam  fatis  rec"tceundemerFc- 
clum  interprccacioni  &  mcrriiegis  ttibuendum 
cxiftimem:  quod  licetad  eliciendammentcm  L. 
intetpretationc  aliqua  opusfit ,  attamcnhzc 
Jaciusctia&  pconfcqucntias  tcmotiores crTcttil 
Icgiscxtendetcpoflit  :  &  id  ex  roente  Icgis  efsc 
dicitur.  principalitcr  &  propric  ,  quodexipfa 
rationc  &  hujusidcntinrc  inducitur  ,  parum 
diftcrcns  abco  ,  quodiplis  vcrbislegiscauturn 
cft  :  quod  confirmarurexcmplo  curzprodigo* 
rum.qux  Icgitimadicitut,  cum  L.xu.tabb.tan- 
tum  defuriofiscffctloquuta  ,  vcipfcTt.  cradit 
infra g.i.  dtjp.  %.th.  %,  iccmque  cxcmplo  tutelz 
Icgitimz  patronotum  ,  dc  quo  infl.M.ltgitpMtr. 
tttttl.  fcribitquodcx  idencitatcrationis  perinde 
accepra  fit  ac  fi  verbis  lcgis  introducta  cflct» 
quod  portoctiam  ad  tutclam  parentutn 
uaductum  ibid .  oft  cn  ixxluflin. 
tit.ftqutn. 
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Inran.il  firmult,  U  \,A. 

lur*ni »n frtcijt obltgttur ad ftclum,        t}.lQ  B, 

lltru  Lt)tn->'.cgi*,\.\  D.Jivt(io.\i.C.fr\l  B-  tjr- 1. 
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Inrifdiclio an augt*lur  *UuvittitA.j.E.  t*  tonttff*, 
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Fecitlii an cafirenfis falarium procuratorit,  9.1}. D. 
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Xcfcifirium  ty  refcindtnt,  11  1 .  t . 
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n,  14.16. D. 

TranfaBioquid,7<\  A.rj?  D.  fufereaufa fiatue,  j. 
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L.j>8.«w/.I7.7.^<. 
L,ij.dfideiujf.6.s. 
L  4  .d.Hovjuion.6.4-  B. 
L.t4,eod.\4.l.D. 
L.uU.dfajufair.C.C. 
L.z.inpr.T.mTttpttUt.i]  7.B. 
L.i.f }  dprtvat.dtltii.xx.iyG. 
L.6\.$  s4furt.ii.-].f.r^i9.-j,A. 
L.  4  .d.pubhc,  iudie.  itio.H. 
L.«.f  l.d.interd.frrtUg.).6.C. 
L.  z  6*imunicip*I.)  .4.  C. 
L.j.§.).d.txtr*ori.cognitiyt,E. 
L.77-d.reg.iur.i7.4..B. 
L.ix  j.M*z.4.£.6'  l7-4-^. 

Ex  Codice, 

L.«i>.<ty*3.«.8.C. 
L.ftquu  m*tor.\i.ietr*nf*c,%,t.K, 
L.6d.procur*t,r).6.E. 
L.ptu.ex  quibu*  c*uf.infam.%.t.E. 
L.uU.d.dol.u.^.F. 
L . } . C  d  reftit. minor. 6.f.C, 
L.un.ftin  communi  c*mfu.x.D. 
L.jtttttd* .  dj  tmpyr,in  intc^  r.rtflit.  /.  1 0 .  C 


L  E  G  V  M: 

L.u!t.eod.n.).A. 

Lult.  ubt  &  ,4p«</.  f  «flW.  it  .1 .  C. 

L  .ult.qtti  ry  ttdverftu  qttet.  \\\\A. 

L  t,i.tuiic.\.x.B. 

Lx  i.iurifi.i.t.C. 

L.z.D.ped*n.iud.\i.7.F. 

L.\.i.ori,iuiic.ibii. 

L .x.ipetU  hered. 14.4.C. 

L.n.wrf.ij.j.E. 

L. 14.de  rti  vind.i4.\),D.&F. 

L.xi.eoi.\$.\\,D. 

L.\4.d.ufufr.\6.\4.A. 

L.fen.eod  \6.7 .A. 

L.ult.i.reb.crei.w.t.B. 

L.i.d.oblig.&A8.9.i.A. 

L.uU.d.compenf.it.7.C. 

L  hnceitcialii fecuni.nupt.t.t.B. 

L  ./*».    SCtum  Orphitianum.  \ ) .  u.  C. 

L.x  i  annalexcept .11.17. A, 

L.i.d.*pptll.\2.\yA. 

L.ult.undcvi.14.4. 

L.i.depign.ii.t.C. 

L.  5  ,d,cohtr*h,ftip,7. 6.C. 

L  2  on i ftt Img*  tonfuetudo. l.$,F,&> G. 

L.ptn.tnpr.d.aitpt.x. \o.A. 

L.i  d.donat.\<j.x.G. 

L.  ^jtiluhmm  repeteni.4.6,  B. 

L.l,d.bonprofcr.l6.i(.G. 

AuthentU*  f*cr*mtnt*  C  ft*dverfm  vendit.  it. 
9.C. 

Auth.  tx  t*uf».C.d  Uber  pr*ter.i).  i.B. 

Ex  Infticutionibus. 

§.conJt*tl.d.iur.n*tur.i.t.B.r}t  E. 
§  uU.d.  iur-ferf  1 . j.E. 
\.ftvero.K.verf.*U*  d.f*ittd*t.t.\£. 
§.x.l.i.ufufr.\6,i6.A. 
§  tque.i  tt*fl  17, 11.B. 
§.ietU*x.  de  fociet*tt  1 7 . 3 .  B . 

%       '  *ffl«%}hi*%t i  <  2  .  ■  *  L 
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